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It  is  believed  that  substantially  every  case  of  importance  during 
the  last  twenty-five  years  has  been  cited. 
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rendered  on  certain  chapters  by  Mr.  William  L.  Scoville,  of  the 
Boston  bar. 
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INTRODUCTORY  CHAPTER. 

8BCTION    1.  Domefitie  Belatioiw  Defined;  Earfier  Writers. 

2.  Plan,  of  Glasaifieationy  etc 

3u  General  Characteristics  of  the  Law  of  Family. 

4.  Law  of  Husband  and  Wife  now  in  a  Transition  State;  Yarioiu 

Property  Schemes  Stated. 

5.  Common-Law  Property  Beheme. 

6.  Civil-Law  Property  Scheme. 

7.  Community  Property  Scheme. 

8.  The  Becent  Married  Women's  Acts. 
^.    Marriage  and  Marital  Inflnenee. 

10.  General  Concluaions  as  to  the  Law  of  Husband  and  Wife. 

11.  Bemaining  Topics  of  the  Domestic  Belations;  Modem  Changes. 

§*1.  Domestic  Relations  Defined;  Earlier  Writers. 

The  law  of  the  domestic  relations  is  the  law  of  the  household  or 
family,  as  distingnished  from  that  of  individuals  in  the  external 
concerns  of  life.  Four  leading  topics  are  embraced  under  this 
head:  First,  husband  and  wife.  Second,  parent  a^d  child. 
Third,  guardian  and  ward.  Fourth,  infancy.  These  will  be  suc- 
cessively considered  in  the  present  treatise. 

^  2.  Plan  of  Classification,  &c. 

Starting,  then^  with  a  definition  simple,  natural,  and  well 
adapted  to  the  materials  in  hand,  we  next  ask  what  are  the  proper 
limitations  of  our  subjeot  I  what  should  a  text-book  on  ihe  English 
and  American  law  of  the  domestic  relations  comprise  t  (1)  As  to 
three  of  our  topics,  —  husband  and  wife,  parent  and  child,  and 
infancy,  —  the  question  is  easily  answered.  Their  very  name? 
convey  a  distinct  significance  even  to  the  mind  of  the  unprofes- 
sional reader.    Except  it  be  in  the  meaning  of  the  word  "  infancy," 
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which  the  law  applies -to '-kH  persons  not  arrived  at  majority,  but 
popular  usage  r^sfrihtajxo' the  period  of  helplessness,  all  intelligent 
persons  agree;Hil*«ie  general  use  of  the  terms  we  have  employed. 
An4  SQ  strong"  are  the  moral  obligations  which  attend  marriage  and 
.the 'training  of  off-spring,  so  intimately  blended  with  the  welfare 
and  happiness  of  mankind  are  the  ties  of  wife  and  child,  that 
scarcely  ^4ay  ^ne  'grt>Wj^tfp  without  sOm^i  knowledge  of^a  gifeiie^al 
principles  of  law  applicable  to  these  topics,  and  particularly  of 
such  of  the  rights  and  duties  as  concern  the  person  rather  than  the 
property.  For  positive  law  but  enforces  the  mandates  of  the  law 
of  nature,  and  develops  rather  than  creates  a  system. 

(2)  Yet  even  here  it  should  be  observed  by.  the  professional 
reader  that  the  term  "  husband  and  wife  ^'  is  acquiring  at  law  a 
more  limited  and  technical  sense  than  formerly.  .  The  idea  of 
marriage  involves  both  the  entrance  into  the  relation  and  the  rela- 
tion itself;  and  akin  to  marriage  celebration  i^  the  dissolution  of 
marriage  by  divorce,  or  what  w^  may  term  our  recognized  legal 
exit  from  the  relation.  Hence  marriage  and  divorce  constitute 
an  important  topic  by  themselves;  and  we  find  treatises  which 
profess  to  deal  with  these  alone.  Marriage  and  divorce,  more- 
over, have  in  England  pertained  until  quite  recently  to  the  peculiar 
jurisdiction  of  ecclesiastical  courts,  constituting  what  is  termed  an 
ecclesiastical  law.^  The  rights  and  duties  which  grow  out  of  the 
marriage  relation,  on  the  other  hand,  still  remt^in. for.  separate 
discussion:  the  consequence  of  the  celebration;  the  effect  of  mar- 
riage upon  the  property  of  each ;  the  personal  status  of  the  parties, 
—  in  short,  what  new  legal  responsibilities  are  assuflied,.and  what 
legal  privileges  are  gained  by  the  two  persons  who  have  once  volun- 
tarily united  as  husband  and  wife.  It  is  to  this  latter  subdivision, 
rather  than  the  former,  that  the  title  of  husband  and  wife  seems 
at  the  present  day  to  apply.  Reeve  devotes  but  a  brief  chapter  to 
marriage  and  divorce.  Kent  separates  the  stibdrvisiotis  com- 
pletely, applying  the  title  of  husband  and  wife  as  above.  Yet 
Blackstone>  writing  before  either,  had  devoted  two-thirds  of  his 
lectTire  on  husband  and  wife  to  the  treatment  of  marriage  and 
divorce  alone,  and  very  briefly  disposed  of  the  rights  'and  dis- 
abilities of  the  marriage  union  tmder  the  same  general  heading. 
The  many  and  rapid  changes  to  which  the  entire  law  of  husband 

1.  Bum,  Eccl  Law;  1  Bishop,  Mar.  &  Div.,  5th  ed.,  §§  48-^. 
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and  wife  has  been  latterly  subjected;  thje  giroiwtbof  divorce  legis- 
lation on  tbie  on^  haiid,  fnd  of  p^rpp^rty  legislation,  for  married 
women  on  tl^e  oih^r^j  fully ,  justifies  a  subdivisioA  so  important. 
We  shall  subordinate,  then,  the.  topic,  of  marriage  and  divorce  to 
that  of  the  marri^ig^  status,  following^, in  tm^: Respect,  the  modern 
legal  usage;,  at  the  same  time  noting  that>.. if  $ome  special  term 
could  be  coined  to:  distinguish  the  subdivision  husband  and  wife 
from  that  general  division,  which  bears,  the  ^same  name,  l^gal 
analysis  would  be  more  exact*        . 

(3)  As  to  guardian  and  ward,  th^ :  liiqitatii^w  of  our  treatise 
are  not  so  easily  marked  .out. ,  In  respect  of  the  domeetie'  relations, 
the  guardian  is  a  sort  of  temporary  parent,. created  by  the  law,  to 
supply  to  young  children  the  plaoe  of  a  natural  protector.  But 
the  term  "  guardian  "  is  used  rather  indiscriminately  in  these  dayd 
with  reference  to  all  who  need  protection  at  the  law.  Thus  we 
have  gaardians  of  insane  persons,  guardians  of  sp^id thrifts,- and 
even  guardiana  of  the  poor«  Blackstone  treats  of  these  last  guard- 
ians under  the  hea^d;  of  public  relatioi^s  j  and  certainly  they  do  noV 
fall  within  the  clear  scope  of  private  or  domestic  relations.  Yet 
the  legal  principles,  applicable  to  one  class  of  guardians  frequently 
extend  as  well  to  all  others;  and  we  shall  hardly  expect  in  these; 
pages  to  trace  with  distinctness  that  shadowy  line  which  separates 
the  temporary  parent  from.. the  to^^  officer;  nor  would  the  con- 
sulting lawyer  expect  us  to  do  so.  .A^ain,  a  guardian's  duties  are 
chiefly  with  respect  to  property ;  and  herein  they  so  nearly  resemble 
those  of  testaii^entary  trustees,  that  one  frequently  finds  himsel;^ 
gliding  unconsciously  from,. the  law  of  the  family  into  the  law  of 
trusts.  '    ■     .  • . 

•  .  •        ■     .  '    .      ■ 

§  3.  General  Characteristics  of  the  Law  of  Family. 

"Whether  we  consult  the  facts  qi  history , or  the. inspirations  of  . 

human  reason,  the  family  may  be  justly  pronpimced  the  earliest  of 

all  social  institutions.     Man,  in.  a  state  of  i:iatui:e.^nd.  alone,  wa^ 

subject  to  no  civil  restrictions.     He  was  independent  of  all  laws,. 

except  those  of  God.     But.  when  man  united  .with  woman,  both 

were  brought  under  certain  restraints  for  their  mutual  well-being.  : 

The  ]^ropagation  of  offspring- afforded  the  only  wi^ans  whoTeby. 

society  could  hope  to  grow  into  a  permanent  and  compact  system* 

Hence  the  sexual  cravings  of  nature  were  speedily  brought  under 

wholesome  regulations;    as  otherwise  the  human  race  must  have 

perished  in  the  cradle.     ^Natural  law,  or  the  teachings  of  a  Divine 
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Providence,  supplied  these  r^alations.  Fisimilies  preceded  nations. 
These  families  at  first  lived  under  the  paternal  government  of  the 
person  who  was  their  patriarch  or  cjhief.  But  'as  they  liicreased, 
they  likewise  divided;  their  interests  became  conflicting,  and 
hostilities  arose..  Hence,  when  men  came  afftrw^ard^  to  Unite  for 
their  common  defence,  they  cbmposed  a  national  body,  and 
agreed  to  be  governied  by  the  will  of  him  or  those  on  wHom  they 
had  conferred  authority.  Thus  did  government  origina tie.  And 
government,  for  its  legitimate  purposes,  pla^ied  restrictions  upon 
the  governed ;  which  restrictions  thenceforth  were  to  apply  to 
individuals  in  both  their  family  and  soKiial  relations.^  But  the 
law  of 'the  domestic  relations  is  tievertheless  older  than  that  of  civil 
society.  In  faqt,  nations  themselves  are  often  regarded  as  so  many 
families;  and  the  very  name  which  is  placed  at  the  head  of  this 
work,  the  legislator  constantly  applies  to  the' public  concerns  of  his 
own  country  as  contrasted  with  those  of  foreign  governments. 

Tlie  supremalcy  of  the  law  of  family  should  not  be  forgotten. 
We  come  under  the  dominioii  of  this  law  at  the  very  mbmienf  of 
birth;  we  thus  continue  for  a  certain  period,  whether  we  will  or 
no.  Long  after  infancy  has  ceased,  the  general  obligations  of 
parent  and  child  may  continue ;  for  these  last  through  life.  Again, 
we  subject  ourselves  by  marriage  to  a  law  of  family ;  this  time  to 
find  our  responsibilities  still  further  enlarged.  And  although  the 
voluntary  act  of  two  parties  brings  them  within  the  law,  they  can- 
not voluntarily  retreat  when  so  minded.  To  an  unusual  extent, 
therefore,  is  the  law  of  family  above,  and  independent  of,  the 
individual.  Society  provides  the  home;  public  policy  fashions 
the  system ;  and  it  remains  for  each  one  of  us  to  accustom  himself 
to  rules  which  are,  and  must  be,  arbitrary. 

So  is  the  law  of  family  universal  in  its  adaptation.  It  deals 
directly  with  the  individual.  Its  provisions  are  for  man  and 
woman ;  not  for  corporations  or  business  firms.  The  ties  of  wife 
and  child  are  for  all  classes  and  conditions ;  neither  rank,  wealth, 
nor  social  influence  weighs  heavily  in  the  scales.  To  every  one 
puiblife  law  assigns  a  home  or  domicile ;  and  this  domicile  deter- 
mines  not  only  the  status,  capacities,  and  rights  of  the  person,  but 
also  his  title  to  personal  property.  There  is  the  political  domicile, 
which  limits  the  exercise  of  political  rights.     There  is  the  forensic 

.....  •  .   ^        •  -  >.:.■'•:: 
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domicile,  upon  whicli  is  foiflKl^^^&€"jiit$ddi<Sttefl  Ot  tlfe'  ebuirt^. 
There  is  the  civil  diomieilej  wbich  is  acquired  hj  residence  and  con- 
tinuance in  a  certain  place; :  The*  place  of  birth  determines  the 
domicile  in  the  •  fins  tin^anoe;  and  one  continued  until  another  is 
properly  chosen.*  The  domicile  of  the  wife  follows  that  of  the 
husband ;  the  domicile  of  the  inf  aht  may  be  changed  by  the  parent. 
Thus  doea  the. law  of  domicile  conform  to  the  law  of  nature. 

§  4.  Law  of  Husband  and  Wife  now  in  a,  TtansittQH  State; 
Varipua  Property  Schemes  Stated. 

The  most  interesting  ^nd  important  of  the  do;qie&tic. relations  is 
that  of  husband  and  wife.       .  : 

The  law. of  England  ai^d.the  Unit^  States,  on  this  topic,  has 
undergone .  a  remarkable  chsm^j  whic^  is  refleicted  Ip  this  worjc^ 
The  old  conynonJ^w  thjeory.of  marriage,  that. of  unity  of  p^rso^ 
and  property  in  the  husband,;  is  so  repugnant  to  modem  ideias  that 
it  has  been  ajmost  entirely  swept. aiyay,  but  a  cl^ftr  ide^.of  th^/cpfu^' 
mon-law  syatem  i^  necessary  for.  aj;i  und^JTs^tauding  of  modern/ 
statutes  and,  decisiions.     There  was  in  this. country  and  England^ 
during  the  latter  part  of  -the  ninisteentih  centuty,  a  remarkable, 
movement  for  giving  the  wife  equal  rights; in. all  re(^pc<5ta  with  the: 
husband, ,  whj^  h^s  been  ,so.  f fir  rSuc(^sful  :that  it  cajpk -alinost  be 
said  now  that  the  modem  wife  has  ji  legal: rights  whi^h^  fortunately 
for  all  of  .us,..slie  do^  not;  exercise,,  to.  leave  ho^e  in  the  momitig: 
and  go  tp  work,  cpllecj;  and  keep  her  oi¥ii  wagesj  aud.  leave  her 
husband  to  jdo  tb^, housework  and  take  care- lof.thej  babies.'    The' 
modem  i^ea.is  that  the.hus,band  J^nd  wife  ;$re  livaai-partners  in 
the  business  of  rearing  a  family,  that  her  work  in  beaoring  and- 
caring  for  children  should  be  considered  as  much  as  is  his  labor  as 
a  wage-earner.     The  statutes  and  dedsitm^  which  feliiect  thid  great 
reform  Aow]  clearly  that  the  influence  of  the  feudal  system,  which 
regarded  OiJjy .  the  rights  of  the  man  t^o  could"  6arry  arms,  has 
almost  disappeared.     The  only  Vestige  of  the  rights  of  the  hilsband  ' 
is  the  right  still; allowed  him  of  choosing  the  family  domicile,  biit 
even  this  last  remnant  of  his  autocratic  pow^r  is  oiily  begrudingly 
bestowed^  as  he  must  now,  forsooth,  exercise  reason  in  his  choice 
or  the  wife  is  not  bound  to  abide  by  his  decision. 

The  relatioans  of  husband  and  wife  in  this  country  have  been 
governed  by  three  se^akate  systeilis,  the  common--] aw  scheme,  the 
civil-law  scheme,  and  the  community  scheme.  I^t  us  exam,ine 
these  various  schemes  separately. 
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§  5.  Ck>ipinon-Law  Property  Scb^ioie. 

( 1 )  The .conHnon^aw. sobeme-  make?  miitjv  in  tbe  marriage  r^lsL- 
tion  its  oardinalipoint^.  But,  to  secure  thjis. dimity  the  law  starts 
with  the  assumptioa  that  the  wife's  legal  /existence  beCK>me8  sus* 
pended  or  extingaished  diirihg  the  marriage  siate;  it  sacrifices  her 
property  interests,  and  places  her  almost  aibsolutely  within  her 
husband's  keeping,  so  far  as  her  civil  rights  are  concerned.'  Heir 
fortunes  pass  by  marriage  into  her  husband's  hands,  for  temporary 
of  perman^t  enjoyment,  as  the  case  may  be;  ^h'(g  cJarinot  earn  for 
herself,  nor,  in  general,  contract,  stie,  or  be  sued  in  her  own  right; 
and  this,  because  she'  i6  not,  in  legal  contemplation,  a  person,  '"the 
husband  loses  little  or  nothing  of  his  own  independence  by  m^'i*- 
riage;  but  in  order  to  distribute  the  matrimonial  feurdieiis  With 
some  approach  to  ^iiality,  the  law  cotilpels  him  to  pay  debts  on  his 
wife's  account,  which  he  never  in  fact  conti'acted,  not  only  where 
she  is  held  to  be  his  agent  by  legal  implication,'  but  whenever /it 
happen^  that  she  has  broiight  him  by  marriage  outstaiiding  debts 
without  the  corresponding  mteans  of  l>ayiiig  them.  Hus'band  diid 
wife  take  certain  in teirests  in  one  another's  latids,  such  as  curtesy 
and  dower,  which  become  consummate  Upon  survivorship.  Ih 
geiieral,  thdr  :prop^!?ty  rights'  are  summarily  adjusted  by  the  law 
with  reference  rather  to^recsision  than  principle.'  Ori  the't^ole, 
however,  the a'd'Vanta^es ar^  with  th^ husband;  and  hei^  perhiitted 
to  lord  it  over  the  wife  with  ^somewhat  despotic  sway;  ai  the  old 
title  of  this: subje(?t'-- haron  and  feme  — ^ plainly  indicates.  The" 
witty  observation  is  not  wholly  inappropriate,  that,  in  the  eye  of 
the  common  law^  husband  and  Wife  ate  one  person,  aiid  that  one  is 
thehuaband.^ 


•I    ) 
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§  6.  Civil<-Law  Property  Scheme. 

(2);  The  civiH aw.  scheme  pays  little  regard  to  the  iliheoretic 
unity  of  a  married  pair.  It  lodes  rather  to  the  personal  independ- 
ence of  both  hus'band  and  wife.  Each  is  to  be  protected  in  the 
enjoyment  of  property  rights.  In  the  most  polished  ages  of  Roman 
jurisprudence  we  find,  therefore,  that  husband  and  wife  were 
regarded  as  distinct  persons,  with  separate  rights,  and  capable  of 
holding  distinct  and  separate  (estates.  The  wife  was  comparatively 
free  from  all  civil  disabilities.  She  was  alone  responsible  for  hor 
own  debts;    she  was  competent  to  sue  and  be  sued  on  her  own 

< 

3.  See  post,  Part  IT,  as  to  covertare  doctrine. 
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contracts  J   nor  cpuld  tie  husband,  subject  ber  or.ber  property  to 
any  liability  for  bis  debt^.  or  engagements.*  . , 

The  more  minute  details  of  tbe  common-law.  scheme  of  husband 
and  wife  belong  to  the  main  portion  of  this  volume,  and  need-,  not 
here  be  anticipated.     Not  sp,  however,  with  the  civil-law  scheme ; 
and  we  proceed  to  elaborate  it  somewhat  further.     In  the  earliei^ 
period  of  Eoman  law  the  marital  power  of  the  husband  was  as 
absolute  as  the  patria,  potestas.    But  before  the  time  of  the  Emperor 
Justinian  it  had  assumed  the  aspect  already,  noticed ;   in  which  it 
is   to  be   distinguished  from   all  other  codes..    The;  commvmo. 
honorum,  which  is  to  be  found  in  so  many  modem  systems  of  juris- 
prudence  whose  basis  is  the  Roman  law,  treats  the  wifes  separate 
property  and  separate  rights  as  exceptional.     The  peculiarities  of 
the  civil  law  in  this  respect  may,  perhaps,  be  referred  to  the  disu-se 
into  which  formal  rites  of  marriage  had  fallen.:    Formal  marriage 
gave  to  husband  and  wife  a  community  of  interest  in  each  other's 
property.     But  marriage  per  usum,^  or  by  cohabitation  ap  man  aaid 
wife,  which  became  universally  prevalent  in  later  times^  did  not 
alter  the  status  of  the  female;   she  still  remained  subject  to  her 
father's  power.     Hence  parties  united  iji  a  .mar;riage  per  vsum 
acquired  no  general  interest  in  one  another's  property;,  but  only  an 
incidental  interest  in  certain  parts  of  it.     The  wife  brought  her' 
dos;  the  husband  his  antirdos;  in  all  other  property  each  retained 
the  rights  of  owners  unaffected  by >  their,  rdation  of  husband  and 
wife.     The  do$  and  antirdos  were  somewhat  in  ike  nature  of  mutual 
gifts  in  con^iideration .  of  marriage.      Every  specie*  of  property 
which  might  be  subsequently, acquired,  as  well  as  that  owjied  at  the 
time  of  marriage,  could  be  th<e  subject  of  dotal  gift     The  father, 
or  other  paternitl  ancestor  of  tbe  bride,  was  bound  to  furnish  the 
dos,  and  the.  husband  could  compel  them  afterwards,  if  they  failed 
to  do  so;    the  amount  or  value  being  regulated  according  to  the 
means  of  the  ancestor  and  the  dignity  of  the  husband.  :  This  pecu- 
niary consideration  appeiars  to  have  influenced  the  later  marriages 
to  a  very  coijsiderable  extent.     And  while  the  husband  had  no  con- 
cern with  the  wife's  extra-dotal  property, —  since  this  die  could 
manage  and  alienate  free  from  all  control  or  interference, —  over 
her  dotal  property  he  acquired  a  dominion. which  was  determinable 
on  the  dissolution  of  the  marriage,  unless  he  had  become  the  pur- 

4.  1  Burge,  Col.  k  For.  Laws,  201^,  263. 
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chaser  at  an  e&timated  value.  As  incidental  to  this  dominion  he 
had  the  usufruct  to  himself,  he  might  sue  his  wife  or  any  one  else 
who  obstructed  his  free  enjoyment,  and  he  could  alienate  the  per- 
sonal property  at  pleasure.  But  he  could  not  charge  the  real 
estnte  unless  a  purchaser;  and  upon  his  death  the  wife's  dotal 
property  belonged  to  her,  or,  if  she  had  not  been  emancipated,  to 
her  father;  and  to  secure  its  restitution  after  the  dissolution  of 
marriage,  the  wife  had  a  tacit  lien  upon  her  husband's  property. 
Of  the  anii-dos,  or  donatio  propter  nuptias,  not  so  much  is  known ; 
but  this  appears  to  have  generally  corresponded  with  the  dos;  it 
was  restored  by  the  wife  upon  the  dissolution  of  marriage,  and  was 
regarded  as  her  usufructuary  property  in  like  manner.  It  was  not 
necessarily  of  th^  same  value  or  amount  with  the  wife^s  dos.  Over 
his  general  property  the  husband  retained  the  sole  and  absolute 
power  of  alienation,  and  his  wife  had  no  interest  in  it,  nor  could 
she  interfere  with  his  right  of  management." 

But  the  civil  law  allowed  agreements  to  be  made  by  which  these 
rights  might  be  regulated  and  varied  at  pleasure.  And  by  their 
stipulations  the  married  parties  might  so  enlarge  their  respective 
interests  as  to  provide  for  rights  to  the  survivor.'  These  agree- 
ments were  llot  unlike  the  antenuptial  settlements  so  well  known 
to  our  modem  equity  courts,  which  we  shall  consider  in  due  course 
hereafter. 

§  7.  Community  Property  Scheme. 

(3)  The  communio  honorum,  or  contttiunity  system,  relates  to 
marital  property,  in  which  respect  it  occupies  an  intermediate 
position  between  the  civil  and  common-lAw  scfhemes.  The  com- 
munio  honorum  may  ha^e  been  part  of  the  Boman  law  at  an  earlier 
period  of  its  history,  but  it  had  ceased  to  exist  long  before  the  com- 
pilation of  the  Digest;  though  parties  might  by  their  nuptial 
agreement  adopt  it.^  This  constitutes  so  prominent  a  feature  of 
the  codes  of  France,  Spain,  and  other  countries  of  modem  Europe, 
whence  it  has  likewise  found  its  way  to  Louisiana,  Florida,  Texas, 
California,  and  other  adjacent  States,  once  subject  to  French  and 
Spanish  dominion,  and  erected,  in  fact,  out  of  territory  acquired 
during  the  present  century  upon  the  Mississippi,  the  Gulf  of 
Mexico,  and  the  Pacific  Ocean,  that  it  deserves  a  brief  notice. 

5.  1  Burge,  Col.  So  For.  Laws,  202;  7.  1  Burge,  Col.  A  For.  Laws,  202; 
lb.  263  et  se^q.                                           /l>.  265  et  $eq, 

6.  1  Barge,  Col.  ft  For.  Laws,  273. 
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The  relation  of  husband  and  wife  is  regarded  by  these  codes  as 
a  species  of  partnership,  the  property  of  which,  like  that  of  any 
other  partnership,  is  primarily  liable  for  the  payment  of  debts. 
This  partnership  or  community  applies  to  all  property  acquired 
during  marriage;  and  it  is  the  well-settled  rule  that  the  debts  of 
the  partnership  have  priority  of  claim  to  satisfaction  out  of  the 
community  estate.  Sometimes  the  community  is  universal,  com- 
prising not  only  property  acquired  during  coverture,  but  all  which 
belonged  to  the  husband  and  wife  before  or  At  their  marriage.' 
It  is  evident,  therefore,  that  the  provisions  of  such  codes  may 
differ  widely  in  different  States  or  countries.  The  principle  which 
distinguishes  the  community  from  both  the  civil  and  comnion-law 
schemes  is,  however,  clear ;  namely,  that  busimnd  and  wife  should 
have:  no  property  apart. from  one  another. 

Under  modern  European  codes  this  law  of  community  embraces 
profits,  income,  earnings,  and  all  property  which,  from  its  nature 
and  the  interest  of  th^  owner,  is  the  subject  of  his  uncontrolled  and 
absolute  alienation ;  but  certain  gifts  made  between  husband  and 
wife  in  contemplation,  of  marriage  are  of  course  properly  excluded.* 
Whether  antenuptial  debts  are  to  be  paid  from  the  common  prop- 
erty, as  well  as  debts  contracted  while  the  relaticm  of  husband  and 
wife  continues,  would  seem  to  depend  upo;n  the  extent  of  the  comr 
munio  bonorum,  as  iiicluding  property  brought  by  <^ach  as  capital 
stock  to  the  marriage,  or  only  such  property  as  they  .acquire  after- 
wards.^® The  codes  of  modern  Europe  recogaize  no  general  capac- 
ity of  the  wife  to  contract,  sue,  and  be  sued,  as  at  the  later  civil  law. 
On  the  contrary,  the  husband  becomes,  by  his  marriage,  the  curator 
of  his  wife.  He  has,  therefore,  the  sole  administration  and  man- 
agement of  her  property,  and  that  of  the  community ;  and  she  is 
entirely  excluded  in  every  case  in  which  her  acts  cannot  be  referred 
to  an  authority,  express  or  implied^  from  her  husband.^*  Hence, 
too,  all  debts  and  charges  are  incurred  by  the  husband.  The  com- 
munity ceases  on  the  termination  of  marriage  by  mutual  separation 
or  the  death  of  either  spouse.**  And  the  various  codes  provide 
for  the  rights  of  the  survivor  on  the  legal  dissolution  of  the 
community  by  death, 

8.  1  Barge,  Col.  8s  For.  Laws,  277  both  real  and  porsoaal  estate.    CfUld- 
et  seq*  ress  v»  Gutter,.  16  Mo.  24. 

9.  1  Barge,  Col.  &  For.  Laws,  281,  10.  1  Borge,  994. 
282.    By  the  French  law  only  the  i)er-  11.  lb.  296,  301. 
?onal  estate  entered  into  the  eomma-  18.  lb.  303,  305. 
nity;   bat  the  Spanish  law  indaded 
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The  reader  may  readily  trace  the  influence  of  the  community 
system  upon  the  jurisprudence  of  Louisiana  and  the  other  States 
to  which  we  have  referred,  whose  annexation  was  subsequent  to  the 
adoption  of  our  Federal  Constitution,  by  examining  their  judicial 
reports.  The  Civil  Code  of  Louisiana,  as  amended  and  promul- 
gated in  1824,  pronounced  that  the  partiiership  or  community  of 
acqwts  or  gains  arising  during  coverture  should  exist  in  every 
marriage  where  there  was  no  stipulation  to  the  contrary*  This  was 
a  legal  consequence  of  marriage  under  the  Spanish  law.^'  The 
statutes  of  Texas,  Florida,  Missouri,  California,  and  other  neigh- 
boring States,  are  characterized  by  similar  features.  But  all  of 
these  laws  have  been. modified  by  settlers  bringing  with  them  the 
principles  of  the  common  law.  So,  too,  the  doctrines  of  separate 
estate,  revived  in  modern. jurisprudence,  are  introduced  into  the 
legislation. of  ttese  as  other  American  States.**  The  American 
community  doctrine,  as  we  inay  term  it,  is  that  all  property  pur- 
chased or  acquired  during  marriage,  by  or  in  the  name  of  either 
husband  or  wife,  or  both,  including  the  produce  of  reciprical  in- 
:  dustry  and  labor,  shall  be  deemed  to  belong  prima  facie  to  the 
community,  and  be  held  liable  for  the  community  marriage  debts 
accordingly.**  But  it  will  be  perceivied  that,  in  our  American  codes, 
community,  as  an  incident  to  marriage  property,  is  only  a  presump- 
tion, which  may  be  overcome  in  any  instance  by  proof  that  the  prop- 
erty was  acquired  as  the  separate  estate  of  either  the  husband  or 
,  wife.  This  community  rule,  moreover,  as  it  is  evident,  does  not  ap- 
ply  to  the  property  which  either  husband  or  vrife  brought  into  the 
marriage;  such  property,  by  the  codes,  being  distinctly  kept  to  each 


18.  Art  2312,  2369,  2370;  2  Kent, 
Com.  183,  n. 

14.  Texas  Digest,  Paschal,  ''Mari- 
tal Rights;"  Cal.  Civil  Code,  ''Hus- 
band and  Wife;  *'  barker's  Cal.  Dig., 
"Husband  and  Wife;'*  Walker  v. 
Howard,  34  Tex.  478;  Caulk  v.  Picon, 
23  X»a.  Ann.  277.  And  see  Forbes  v. 
Moore,  32  Tex.  1^5. 

15.  Louisiana  Civil  Code,  §§  2369- 
2372;  Succession  of  Planchet,  29  La. 
Ann.  520;  Tally  ▼.  Heifner,  29  La. 
Ann.  583.  Land  ovmed  by  a  spouse 
at  the  time  of  marriage  does  not  fall 
into  the  community.'  Lake  ▼.  Lake,  52 


Cal:  428;  Eslinger  v.  Eslinger,  47 
Cal.  92.  The  wife's  earnings,  unless 
given  her  by  the  husband,  and  likewise 
property  bought  with  such  earnings, 
must  belong  to  the  community.  John- 
son ▼.  Burford,  39  Tex.  242;  Ford  v. 
Brooks,  35  La*  Ann.  157.  But  see 
Fisk  V.  Flores,  43  Tex.  340.  The  hus- 
band, as  head  and  master  of  the  com- 
munity, has  the  right  to  dispose  of  its 
movable  effects.  Cotton  v.  Cotton,  34 
La.  Ann.  856.  The  community  doc- 
trine is  more  tatty  discimed,  post, 
ch.  XXIX. 
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spoujse  apfirt  as  Ub  or  be?  separMe  property^^*  ^  And,  besides^  it  ia 
now  usually  provided. bj  legislation  tbat  property  acquired  during 
marriage,  "  by  gift,  bequest,  devise,  or  descent,'*  with  the  rents,  is- 
sues a;nd  psofits  thereof,  shall  he  sepiarate,  not. common  property. 
The  tendency,  theix,  in  our  States  where  the  law  of  community  still 
e;dsts  —  though  all  have  not  proceeded  in  legislation  to  the  same 
length  —  is  to  limit  rather  than  extend  its  application.  The  wife 
bas  a  tacit  mortgage  for  her  separate  property,  so  far  as  the  law 
may  have  placed  it  in  her. husband's  control j  also  upon  the  com- 
munity property  from  the  time  it  went  injto  hip  hands;  and,  joapre- 
over,  she  may,  on  surviving  her  husband,  r^enounce  the  partnership 
or  community,  in  whicH  case  she  takes  back  all  her  effects,  whether 
dotal,  extra-dotal,  hereditary^  or  proper/^  ,  ; 

On  the  whole,  there  is  in  tte  doctrine  of  community  much  that 
ig  fair  and  reasonalble ;  biit  in  the'  practical  workings  of  this  system 
it  is  found  rather  c6mplicated  and  perplexing,  and  hence  unsatis- 
factory; while  in  no  part  pf.t^|^J[Initefl,S(jkaitp9i,can  iJ;.b§f.s«ad:to 
exist  at  tbis  day  in  full  force,  since  husband  and  wife  are  left 
pretty  free  to  contract  for  the  separate  enj^ynient  of  prpperty,  and 
so  exclude  the  lej^aV presumption  of  community  altogether;  ^*  and, 
moreover,  the  constant  tendency  of  our  Southwestern  States  is. to 
remodel  their  institutions  upon  the  Anglo-American  basis,  common 
to  thef  Original  States  and  those  of  the  Ohio  valley. 


§  8i  The  Recent  lianied  Women's  Acts. 

What  are  familiarly  known  as  the  *^  married  women's  acts,"  the 
prodnct  for -the  most  piart  of  our  Aikerican  I^slation  since  1848, 
and  mwre  reoenfly  engrafted  upon  the  code  of  Great  Britain,  aim 

16.  La.  Cpcle,  §§  :%316,  2369,  23,71;  with  ref erenfse .  to  the  htuband's  lia- 
Pinard's  Succession,  30  ta.  Ann.  167;  bility  for  her  paraphernal  propertji  is 
McAfee  v.Eoberteon,  43  .Tex.  591;  discussed  by  Mr.  Justice  Oray  in 
Hanrick  y.  Patricls,  119  H.  S.  15«;  rieitas  v.  BiehardsOn,' 147  V,  Si  550. 
Myrick's  Prob.  93;  Schmeltz  v.  Oarey,  x8*  See  Packard:  v.  Arellanes,  17 
49  Tex.  49.  But  the  wife  should  not  ^^j .  525;  Waul  v,  Kirkman,  ?6  Miss, 
mingle  her  separate  funds  with  those  g^g.  succession  of  McLean,  12  La. 
of  the  compiunity^iB  making  apuiv  ^^^^  ^^^,  j^^^^  ^^  j^^^^^  ^5  ^^^ 
chase,  as  of  her  separate  estate.  Iteid  ^^3  ^^  ^^^^^  Melboum,  L.  R.  6  Ch. 
V.  Rochereau,  2  Woods,  151.  See  \  ^  ,  «o  L^^  ^a^.  < 
post,  §  579  H  m.                                  .  64;   La.  Ci^  Code    §§  2369.240&;   1 

17.  And  seei^oit,  §  579  et  seq,  as  to  Burge,.Col,.*  For.  Laws,  277  et  seq., 
the  wife's  separate  property  under  where  the  law  of  community  aa  it  was 
these  eodee;  via.,  d»tal  and  eJrtra-dotal  aboi^t  half  a.  45^tary  ago  is  fuUy  set 
or  paraphernal.  The  status  of  a  taar-  ..forth;  «ad  the  learned  note  to  2  Kent, 
Tied  woman  under  the  Louisiana  Code,  Com.  183. 
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to  secure  to  the  wife  the  indepaident  control  of  her  dvm  property, 
and  the  right  to  contract^  sue^  and  be  sued^  without  her  hu^and, 
under  reasonable  limitationfi.  These  acts,  therefore,  Bubfititute 
in  a  great  measure  the  civil  for  the  common  law.  It' may  be  Taid 
down  that  the  common  law,  in  denying  to  the  wife  the  rights  of 
ownership  in  property  acquired  by  gift,  pnrchase,  bequest,  or  oAer- 
wise',  did  her  injustice,  and  that  a  radical  change  became  neces- 
eary ;  and  thife  is  shown,  not  only  in  thei  legislation,  of  oiir  States, 
but  by  the  fact  that  the  equity  tribunj^ls  gradually  moulded  the 
unwritten  law  of  England  so  as  to  secure  like  results^ 

All  this  separate  property  legislation,  as  well  as  the  equity 
doctrines  pertkihing  to  the  subject  in  ^Elngland  and  the  several 
United  States,  will  be  duly  set  forth  in  these  pages  hereafter/* 
And  the  modification  of  the  respective  property  rights  pf  a  married 
pair  by  marriage  contracts  or  settlement^  will  also  be  considered.** 

§  9.  Marriage  and  Marital  Influence. 

In  the  connubial  joys  to  which  every  age  and  nation  bear  witness, 
the  vast  majority  of  this  globe's  inhabitants  must  have  participated 
•  from  one  era  to  another,  with  a  certain  voluntary  adjustment  of  the 
reciprocal  burdens,  such  as  relieved  both  hugfband  and.  wife  qJE  a 
sense  of  bondage  to  one  another.  And  thus  haye  the  inequalities, 
the  hardships  of  marriage  codes,  proved  less  in  practice  than  in 
literal  expression.  For  whatever  tlu^' apparent  aeverii^  «f  the  law, 
human  nature  or  love's  divine  instinct  works  in  one  nmfarm  direo- 
.tion, —  namely,  towards  uniting  th^  souls  once  brought:  into  the 
arcana  of  married  life  in  an  equally  honorable  companionship. 
Woman's  weakness  has  been  her  strongest  weapon ;  where  her  influ^ 
ence  could  not  overflow,  it  permeated*;  and  if  her  life  has  been, 
legally  speaking,  at  her  husband's  mercy,  her  constant  study  to 
please  has  kept  him  generally  merciful.  She  has  not  been  superior 
to  her  race  and  epoch,-  but  on  the  whole  as  well  protected,  iaa  well 
advanced,  in  her  day,  as  those  of  the  other  sex.  Except  for  this, 
the  wife's  lot  must  have  been  miserable  indeed,  even  under  the 
most  civilized  institutions  ever  established.  Codes  and  the  experi- 
ence of  nations  in  this  respect  show  strange  inconsistencies:  laws 
at  one  time  degrading  to  woman,  and  yet  marital  happiness;   laws 

19.  Bee  coverture  doctrine,  modified         90.  Marriage  Settlemeute,  p09t,  ch. 
by  equity  and  modem  statates,  eh.      XXIII. 
X,  ei  seq.  post. 
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at  anotiher  leleYaliiiig  ber  independenee  to  the  utmost,  and  yet  marital 
infelidtiesy  lu&t,  and  beatjality.'* 

§  10.  General  Conclusions  as  to  the  Law  of  Husband  and  Wife. 

Tie  conclusions  to  which  this  writer's  investigation  upon  the 
generfil  subject  of  husband  and  wife  conducts  him^  are  tbeae^ 
Marriage  is  a  relation  divinely  instituted  for  the  mutual  comfort^ 
well-beings  and  happiness  of  both  man  and  woman,  for  the  pr<^r 
nurture  and  maintenance  of  offspring,  and  for  the  education  in 
turn  of  the  whole  huihan  race.  Its  application  to  society  being 
universal,  the  fundamental  rights  and  duties  involved  in  this  rela- 
tion are  recojgnized  bj  something  akin  to  instinct,  and  often  desig- 
nated by  that  name^  so  as  to  require  by  no  means  an  intellectual 
insist;  intellect,  in  fact,  impairing  often  that  devotedness  of 
affection  which  is. the  essential  ingredient  and  charm  of  the  relation. 
Indeed,  tho  rudest  savages  undorstand  how  to  bear  .and  bring  up 
healthy  offspring,  L^l  ^nd  political  systems  are  accretions  based 
upon  niiarriage  and  property;  but  in  the  family  rather  than  indi- 
vidualism we  find  the  incentive  to  accumulation,  and  in  the  home 
the  primary  school  of  the  virtues^  private  and  public  At  the  same 
time  marriage  affords  necessarily  a  discipline  to  both  sexes ;  sexual 
indulgence  is  mutually  permitted  under  healthy  restraints; 
woman's  condition  becomes  necessarily  one  of  comparative  suibjec- 
tion ;  man  is  tamed  by  her  gentleness  and  the  helplessness  of  tender 
offspring,  and  for  their  sake  he  puts  a  check  upon  his  baser  appe- 
tites, and  conceiitrates  his  affection  upon  the  home  he  has  founded. 
Such  is  the  conjugal  union  ip  what  we  may  term  a  state  of  nature. 
And  now,  while  man  frames,  the  laws  of  that  union,  as  he  always 
does  in  primitive,  society,  he  regards  himself  as  the  rightful  head 

Sl.  Wlifither,  in  sietting  at  naught  into  utter  dissolutibn  woman  possessed 

that  identity  of  interests  which  is  es-  sl'  large  share  of  cultivation  and  per- 

sential    to    domestic    happinass^  *  the  sonal  freedom ;  yet  she  had  touched 

later  Boman  seheme  Wa^  f ataUy  de-;  the  lowest  depths  of  social  degrada- 

fective,  or  the  conjugal  decay  which  tion. 

ensued  was  due.  toi caaseB.moreiatenty  > '  This  degradation  it  became  the  mis- 
need  not  here  be  discussed.  CextaiiK  .  s^n  of  thja  Christian  Church  to  cor- 
it  18,  however,  that  widespread  in-  rect  durii^  the  lapae. of  .the  dark  ages 
eestnous  intercriutse,  licentiousness  by  restoring. the  dignity  of  marriage — 
most  loathsonie  and  tmnaturaly  fol-'  eitalting  it,  in  fact,  to  a  sacrament, 
lowed ^  the  wabe  pf  marital)  inde-^  and  abneat  utterly  prohibiting  its  dis- 
pendenee,  and  aa  the  interests  of  hn^.-,  solution*..  Pisom  bo  strict  a  viisw  6t 
band  and  wife  begstn  to  diverge,  the  marriage,  however,  Protestant  coua*. 
bon^  of  f aitaily  affe<ition  l>ecanie  '  tries  in  modern  times  dissent. 
weakened^     When  the  Emi^lie  Bscnki 
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of  the. family  aaijd lord  of  Ws  spouse;  isuid,  somewhat  indidgent  of  . 
his  own  errant  passions,  he  makes  the  chastity  of  his  wife  the  one 
indispensable  condition  of  their  joint  companionship.    .  She,  on  her 
part,  niore  easily' c&alste  than  himself,  views  with  pain  whatever 
embraces  he  may  bestow  upon  others  of  her  sex.     Her  personal 
infltience  over  him,  always  strong,  enlarges  its  scope  as  the  State 
advances  in  arts  and  refinement,  until  at  length  woman,  as  the 
maiden,  the  wife,  and  th^  matron,  becomes  intellectually  cultivated, 
a  recognized  social  powet  in  the  community..   Yearning  now  for 
a  wider  influence  and  equal  conditions,  her  attention,  strongly  con- 
centrated upon  the  marriagie  relation,  seeks  to  make  the  marriage  - 
terms  more  equal ;  first,  she  desires  her  property  secured  to.  her 
own  Use,  whether  married  of  single,  and,  indignant  at  the  inade-  . 
quate  remedies  afforded  tinder  the'law  jtor  wifely  wrongs,  demai^ds 
the  right  of  dismissing  ah  unworthy  husband  at  pleasure;,  morer.  , . 
over,  as  a  moth^,  she  claims  that  the  children  shall  be  hers  hardly 
less  than  the  father^s.     These  first*  ini'oads  are  easily  made;   for 
what  she  demands  is  theoretically  just   But  just,  at  this  point  the^ 
peril  of  female  infiuence  is  developed.     Woman  rarely  compre- 
hends  the  violence  of  man's  unbridled  appetite,  or  perceives  clearly 
that,  after  all,  in  the  moral  pttrity  and  sweetness  of  her  own  sex^ 
such  as  excites  man's  devotion  and  makes  home  .attractive,  is  the 
fundamental  safeguard  of  life  and  her  ov^n  most  .powerful  lever  iu 
society,  besides  the  surest  means  of  keeping  men  themselves  oon- 
tinent.     She  forgets,  too,  that,  to  protect  th^t  purity  and  maintain    . , 
her  moral  elevation,  a  certain  seclusion  is  needful;  which  seclusion 
is  highly  favorable  to  those  domestic  duties  which  nature  assigns    .. 
her  as  her  own.     More  is  granted  woman.     The  bond  of  marriage 
being  loosened,  posterity  degenerates,  society  goes  headlong;    and 
the  flood-gates  of  licentiousness  once  fully  opened,  the  hand  must ' 
be  strong  that  can  close  them  again. 

Happiness,  we  may  admit,  differs  with  the  capacity,  like  the 
great  and  small  glass  equally  full  which  Dr.  Johnson  mentions* 
Yet  marriage  is  suited  to  all  capacities ;   and  men  and  women  are 
the  complement  of  one  another  in  all  ages,  neither  being  greatly 
the  intellectual  superior  of  the  other  at  any  epoch,  but  the  man.  .. 
always  having  necessarily  the  advantage  in  phyeieal  strength  and 
the  power  to  mla     The  best-ordered  marriage  union  for  any  com-  ' 
munity  is  thaft  in  which  each  sex  accepts  its  natural  place,  where 
woman  is  neither  the  sVve  not  the  rival  of  man,  l^ut  hi^  intelligent.- 
helpmate;    where  a  sound  progeny  is  brought  up  under  healthy 
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home  influences.  The  worst  ia  that  where  conjugal  and  parental 
affection  fail,  and  all  is  discord  and  unrest,  a  sea  without  a  safe 
harbor.  To  the  household,  stability  may  prove  more  essential  than 
freedom,  and  woman's  status  more  dignified  or  more  degraded,  as 
the  case  may  be,  than  the  law.assumieft  to  fix  it.  Under  all  circum- 
stances, moreover,  the  physical  superiority  of  the  male  companion, 
and  his  propensity  to  self-indulgence,  are  forces  which  woman  will 
always  have  to  reckon  with. 

§11.  Remaining  Topics  of  the  Domcsdc  Relations;  Modem 
Changes. 

Of  the  remaining  topics  to  be  discussed  in  the  present  treatise, 
little  need  be  said  by  way  of  general  preface.  These. have  felt  the 
softening  influences  of  modem  civilization.  The  common-law  doc- 
trine of  Parent  and  Child  finds  its  most  important  modifications  in 
the  gradual,  admission  of  the  mother  to  something  like  an  equal 
share  of  parental  authority ;  in  the  growth  of  popular  systems  of 
education  for  the  young;  in  the  enlarged  opportunities  of  earning 
a  livelihood  afforded  to  the  children  of  idle  and  dissolute  parents ; 
and  in  the  lessened  misfortunes  of  bastard  offspring.  Guardian 
and  Ward,  a  relation  of  little  importance  up  to  Blackstone's  day, 
has  rapidly  developed  since  into  a  permanent  and  well-regulated 
system  under  the  supervision  of  the  chancery  courts,  and,  in  this 
country,  of  the  tribunals  also  with  probate  jurisdiction;  and  much 
of  the  old  learning  on  this  branch  of  the  law  has  become  rubbish 
for  the  antiquary.  The  law  of  Infancy  remains  comparatively 
unchanged. 

We  are  now  to  investigate  in  detail  the  law  of  these  several 
topics.  But  first  the  reader  is  reminded  that  the  office  of  the  text- 
writer  is  to  inform  rather  than  invent ;  to  be  accurate  rather  than 
original;  to  chronicle  the  decisions  of  others,  not  his  own  desires; 
to  illumine  paths  already  trodden;  to  criticise,  if  need  be,  yet 
always  fairly  and  in  furtherance  of  the  ends  of  justice ;  to  analyze^ 
classify,  and  arrange;  from  a  mass  of  discordant  material  to 
extract  all  that  is  useful,  separating  the  good  from  the  bad,  reject- 
ing whatever  is  obsolete,  searching  at  all  times  for  guiding  princi- 
ples ;  and,  in  fine,  to  emblazon  that  long  list  of  judicial  precedents 
through  which  our  Anglo-Saxon  freedom  "  broadens  slowly  down." 
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§  12.  Definition  of  Marriage. 

The  word  "  marriage  "  signifies,  in  the  first  instance,  that  act 
by  which  a  man  and  woman  unite  for  life,  with  the  intent  to  dis- 
charge towards  society  and  one  another  those  duties  which  result 
from  the  relation  of  husband  and  wife.  The  act  of  union  having 
been  once  accomplished,  the  word  comes  afterwards  to  denote  the 
relation  itself. 

Marriage  as  understood  in  England  means  the  voluntary  union 
of  a  man  and  woman  for  life  to  the  exclusion  of  all  others  and  there- 
fore the  courts  will  not  recognize  a  union  by  polygamists  as  a  valid 
marriage.*** 

21a.  Bethel  ▼.  Hildyard,  3S  Ch.  D.  220. 

16 


17  MABEIAOE*  §    13 

§  13.  Marriage  more  than  a  Civil  Contract 

It  has  been  frequently  said  in  tlie  courts  of  this  country  that 
marriage  is  nothing  more  than  a  civil  contract'^  That  i,t  is  a 
contract  is  doubtless  true  to  a  certain  extent,  since  the  law  always, 
presumes  two  parties  of  competent  understanding  who  enter  into 
a  mutual  agreement,  which  becomes  executed,  as  it:  were,  by  the  act 
of  marriage.  But  this  agreement  differs  essentially  from  all  others. 
This  contract  of  the  parties  is  simply  to.  enter  into  a  certain  status 
or  relation.  The  rights  and  obligations  of  that  statua  are  fixed  by 
society  in  accordance  with  principles  of  natural  lawy  and  ar0  beyond 
and  above  the  parties  themselves.  They  may  make  settlements  and 
regulate  the  property  rights  of  each  other;  but  they  cannot  modify 
the  terms  upon  which  they  are  to  live  together,  nor  superadd  to  the 
relation  a  single  condition.  Being  once  bound,  they  are  bound 
forever.  Mutual  consent,,  as  in  all  contracts^  brings  them  together; 
but  mutual  consent  cannot  part  them.  Death  alone  dissolvee  the 
tie, —  nnless  the  legislature,  in  the  exercise  of  a  rightful  authority, 
interposes  by  general  or  special  ordinance  to  pronounce  a  solemn 
divorce ;  and  this  it  should  do  only  when  the  grossly  immoral  coi^ 
duct  of  one  contracting  party  brings  unmerited  shame  upon  the 
other,  disgraces  an  ixmocent  offspring,  and  inflicts  a  wound  upon 
the  community.**  So  in  other  risspects  the  law  of  marriage  differs 
from  that  of  ordinary  contracts^  For,  as  concerns  the  parties  them- 
selves, mental  capacity  is  not  the  only  test  of  fitness,  but  physical 
capacity  likewise, —  a  new  element  for  consideration,  no  less 
important  than  the  other.  Again,  the  encumbrance  of  an  existing 
union  operates  here  as  a  special  disqualification.  Blood  relation- 
ship is  another.  So,  too,  an  infant's  capacity  is  treated  on -peculiar 
principles,  as  far  as  the  marriage  contract  is  concerned ;  for  he  can 
marry  young  and  be  bound  by  his  marriage.  Third  parties  cannot 
attack  a  marriage  and  have  it  nullified  because  of  its  injury  to  their 
own  interests.  International  law  relaxes  its  usual  requirements  in 
favor  of  marriage.  And  finally  the  formal  celebration  now  com- 
monly prevalent,  both  in  England  and  America,  is  something  pecu- 
liar to  the  marriage  contract;  and  in  its  performance  we  see  but 
the  faintest  analogy  to  the  execution  and  delivery  of  a  sealed 
instrument. 


L  Bee  Stimson,  Am.  Stat.  Law,  §  88.  Wiley  v.  Wiley,  —  Ind.  App. 

6100;   Gatto  v.  Gatto,  —  N.  H.  — ,      — ,  123  N.  E.  252.     Mutual  consent  is 
106  A.  493.  '      the  basis  of  marriage. 
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The  earnestness  with  which  so  many  of  our  American  progenitpfn 
insisted  upon  the  contract  view  of  mamage  may  be  ascribed  in  part 
to  their  hatred  of  the  Papacy  and  ritualism,  and  their  determina- 
tion to  escape  the  Eomaii  Catholic  conclusion  that  marriage  was 
a  sacrament:  By  no  people  have  the  marriage  vows  been  more 
sacredly  performed  than  by  ours  down  to  a  period,  at  all  events, 
corapai^a lively  recent.  That  a  state  legislature  is  not  precluded 
from  regulating  the  nlarriage  institution*  under  any  constitutional 
interdiction  of  acts  impairing  the  obligation  of  contracts,  or  inter- 
fering with  private  rights  and  immunities,  has  frequently  been 
assorted.**  And  as  to  the  private  regulation  of  their'  property 
rights,  by  the  contract  of  parties  to  a  marriage,  that,  of  course,  is 
to  be  distinguished  from  their  marriage,  which  may  take  place 
without  any  property  regulation  whatever. ^^ 

We  are,  then,  to  consider  marriage,-  not  as  a  contract  in  the  ordi- 
nary acceptation  of  the  term;  but  as  ia  contract  sui  generis,  if  indeed 
it  bea  contract  at  all,^-^  as  an  agreement  to  enter  into  a  solemn 
relation;  which  imposes  its' own  terms:  On  the  one  hand  discarditg 
the  unwarranted  dogmas  of  the  Church  of  Home,  by  which  marriage 
is  elevated  to  the  character  of  a  sacrament,  on  the  other  we  repudi- 
ate that  dry  definition  with  which  the  lawgiver  or  jurist  sometimes 
seeks  i<>  impose  upon  the  natural  instincts  of  ndankind.  We  adopt 
such  views  as  the  distinguished  Lord  Eobertson  held.**  And  Judge 
Story  observes  of  marriage :  "  It  appears  to  me  something  more 
than  a  mere  contract.  It  is  rather  to  be  deemed  an  institution  of 
society  founded  upon  the  consent  and  contract  of  the  parties ;  and , 
in  this  view  it  has  some  peculiarities  in  its  nature,  character," 
operation,  and  extent  of  obligation,  diflFerent  from  what  belongs  to 
ordinary  contracts.""^  So  Eraser,  .while  defining  marriage  as  a 
contract,  adds  in  forcible  language:  "  Unlike  other  contracts,  it  is 
one  instituted  by  God  himself,  and  has  its  foundation  in  the  law 
of  nature.  It  is  the  parent,  not  the  child,  of  civil  society."  **  And 
we  may  add  that  an  American  text-writer,  of  high  repute  upon 
the  subject,  not  only  pronounces  for  this  doctrine,  after  a  careful 

24.  Maguire   v.   Maguire,   7  Bana,  86.  Lord     Stowell,     in     Lindo     v. 

181;    Green  v.   State,    68    Ala.   190;  Belisario,  1  Hag.  Con.  216;  1  Bishop, 

Prasher  v.  State,  3   Tex.  App.  263;  Mar.  &  Div.,  5th  ed.,  §  14. 

Bugh  V.   Ottenheimer,   6   Oreg.   231;  26.  Buntze  v.  Levett,  Ferg.  68,  385, 

Adams  v.  Palmer,  51  Me.  480;  Wiley  397;  3  Eng.  Ec  360,  495,  502, 

V.  Wiley^  —  In^  App.  — ,   123  N*  27.  Story,  Confl.  Law9y  §  108,  n* 

E.    252;    Kitzman   y.    BJt«na^,    167  28.  1  Eraser,  Dom.  Bel.  87. 
Wis.  308,  166  N.  W.  789.     Marriage 
of  epileptic  forbidden. 


19  MARKrAGE.  §    14 

examination  of  all  the  anthorities,  but  ascribes  the  chief  embarrass- 
ment of  American  tribimalB,  in  questions  arising  under  the  con- 
flict of  marriage  and  divorce  laws,  to  the  custom  of  applying  the 
rules  of  ordinary  contracts  to  the  marriage  relation.** 

§  14.  Marriages  Void  apd  Voidable.  >     . 

A  distinction  i^  made  at  law  between  void  and  voidable. mar-  . 
riages.     This  dLstinctiQi^,  which  appears  to, hare. originated  in  a 
conflict  between  the  English  ecclesiastioal  and  oommoin^law  eouttsy 
was  first  announced  in  a,  statute  parsed  during  the:  reign  of  Henry 
VIII.;    and  it. is  alsp  Xo  be  foiiiid  in  succeeding  marriage  and 
divorce  acts>  down  to  the  present  day*     The  distinction  of  void  and 
voidable  applies,  not, to  the  legal  consequences  of  an  imperfect  mar^ 
riage,  once  formally  dissplyed,  but  to  the  status  of  the  parties  and 
their  offspring  before  such  dissolution.  .  A- void  mtarriage  ia  a  mere 
nullity,  and  its  validity  ni«iy  be  impeached  in. any  courts  whether 
the  question  arise  directly  or  collaterally,  and  whether  the  parties  . 
be  living  or  dead.     Put  a.  voidable  marriage  is  yalid  for  all  civfl    . 
purposes  until  a  cpmpetent  .tribunal  has  pronounced  th^-  sentence  of 
nullity,  uppn  direct  proceeditigs  instituted:  for  the  purpose  of  set- 
ting the  marriage  aside.     When  once  set  aside,  the  marriage  id 
treated  as  void  db  initio;  but  unless  the  suit  for  nullity  reaches  its  ; 
conclusion  during  the  lifetime  of  both  parties,  iall  proceedings  fall   . 
to  the  ground,  axid  both  survivor  and  offspring  stand  as!  well  as; 
though  the  union  had  been  lawful  from  its  inception.*®     Hence  we 
see  that  while  a  void  marriage  makes  cohaWtatibn  at  all  times' 
unlawful,  and  bastardizes  the  issue,  a  voidable  marriage  protects 
intercourse  between  the  parties  for  the  time  being,  furnishes  the 
iisual  incidents  of  survivorship,  such  as  curtesy  and  dower,  and 
encourages  the  propagation  of  children.     But  the  moment  the  sen- 
tence of  nullity  is  pronounced,  the  shield  of  the  law  falls,  the  inci- 
dents vanish,  and  innocent  offspring  are  exposed  to  the  world  as 
bastards ;    and  herein  is  the  greatest  hardship  of  a  voidable  mar- 
riage.    One  feature  in  much  of  our  modem  marital  l^slation  is 
the  increasing  favor  shown  to  innocent  parties  who  were  misled ; 
where  the  man  or  the  woman  or  both  of  them  acted  in  good  faith, 
civil  as  well  as  criminal  consequences  are  guarded  against;   and 

29.  1  Bishop.  Mac.  &  Div.,  5th  ed.,  30.  1    St   32   Hen.   Vni,   ch.    88. 

§  18.    And  see  Dick30ii  y.  Plcksoii)  1  Bee  1  Bishop,  Mar.  A  Diy.,  Sth;  ed,,  ' 

Yer^  110,  per  Catron,  J.;  Ditson  ¥.  §  IDS  et  seq.   . 

Ditson,  4  B.  I.  87,  per  Ames,  C.  J.  . 


§  15 


HUSBAND   A:ND    WIFE. 


20 


children  innocently  begotten  before  the  disaibilitj  was  diaeovei:ed 
in  f act>  are  treated  as  legitimate  offspring**^ 

The  old  rule  is  that  civil  disabilities^  such  as  idiocy  and  fraud, 
render  a  marriage  void ;  while  the  canonical  impediments;  such  as 
consanguinity  and  impotence^  made  it  voidable  only.  This  test 
was  never  a  clear  one,  and  it  has  become  of  little  practical  conse- 
quence at  the  present  day.  Statutes  both  in  England  and  America 
have  grektly  modified  the  ancient  law  of  valid  marriages,  and  it  can 
only  be  affirmed  in  general  terms  that  the  legislative  tendency  is  to 
make  marriages  voidable  rather  than  void,  wherever  the  impediment 
is  such  as  might  not  have  been  readily  known  to  both  parties  before 
marriage;  and  where  public  policy  does  not  rise  superior  to  all 
considerations  of  private  utility.  Modem  civilization  strongly  con- 
demns the  harsh  doctrine  of  ab  initio  sentences  of  nullity ;  and  such 
sentences  have  now  in  general  a  prospective  force  only,  in  order  that 
rights  already  vested  may  remain  unimpaired,  and,  still  more,  that 
children  may  not  suffer  for  the  follies  of  their  parents.'*  As  for 
availing  one^s  self  of  a  voidable  marriage  as  well  as  in  divorce,  it 
may  be  asserted  as  a  general  maxim  that  the  party  should  be  prompt 
to  act  when  he  has  his  right  and  knows  it,  and  that  he  should  also 
seek  to  enforce  his  rights  with  good  faith  and  honor  on  his  own 
part.*'  Whenever  or  wherever  an  innocent  party  finds  one's  self 
entrapped  into  a  void  or  voidable  marriage,  cohabitation  should 
cease  and  the  separation  should  be  instant  and  absolute. 


§15.  Essentials  of  Marriage. 

We  shall  consider  in  this  chapter  that  act  by  which  parties  unite 
in  matrimony, —  for  to  this  the  term  "  marriage  "  is  most  fre- 
quently applied.  It  may. be  stated  generally  that,  in  order  to 
constitute  a  perfect  union,  the  contracting  parties  should  be  two 
persons  of  the  opposite  sexes,  without  disqualification  of  blood  or 


81.  See  e,  g.  the  "Enoch  Arden.'^ 
Statutes  cited  in  Stimson's  Am.  Stat. 
Law,  §  6116. 

82.  Shelf.  Mar.  &  Biv.  154;  Ih. 
479-484;  1  Bl.  Com.  434;  1  Bishop. 
Mar.  &  Div.,  5th  ed:,  §§  105-120.  See 
Stat.  5  ib  6  Win.  IV,  ch.  54 ;  2  N.  T. 
Rev.  Stats.  139,  §  6 ;  Mass.  Gen.  Stats., 
ch.  106,  §  4 ;  Harriflon  t.  State,  23 
Md.  .46S;  Bowers,  10  Bich.  Eq.  561; 
Pingree  v.  Goodrich,  41  Vt.  47:  Di- 
vorce, post.     Held  contra  as  to  the 


marriage  of  a  negro  and  white  per- 
son. Carter  y.  Montgomery,  2  Tenn. 
Ch.  216.  And  see  po9t  as  to  impotenee 
or  physical  incapacity. 

The  local  statutes  are  collated  on 
this  point  in  Stimson  's  Am.  Stat.  Law^ 
M  6116-6116. 

38.  Affirmance,  condonation,  conni- 
vance, are  excuses  suggested  to  the 
defending  party ;  and  recrimination  is 
common  in  divorce  libels.  See  vol- 
ume II.,  pogt. 
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QQnditian^  both  iCDidntallj  aompeteat'  aatid  pkysically  4t  to  dicHShttrge 
the  duties  of  the  relation^  neither  of  them  being  boutid  by  a  pre- 
vious nuptial  tie^  neither  of  them  irithbolding  a  fre^  aeseMt ;  *^  and 
the  ezpressioxi  of  their  mutual  assent  should  be  substantially  in 
accordance  with  the  prescribed  forms  of  law.  These  are  the  essen- 
tials of  marriage.  Hence  wie  are  to  treat  of  the  following  topics  in 
connection  with  the  essentials  of  a  yalid  marriage :  firsty  the  dis- 
qualification oi  Mood;  sec6nd,Hie  disqualification  of  civil  con- 
dition; third,  mental  capacity; :  /xmirfA,  physical  capacity ;  fifth, 
the  disqualification  of  infai^Lcy^  which  in  reality  is  based  upon 
united  cox^iderations  of  metital  aiid  physical  unfitness ;  sixth,  prior 
marriage  undissolved;  seventh,  force,  fraud,  and  errojr;  eighth, 
the  formal  celebration  of  a  marriag)^,  under  which  last  head  may 
be  also  included  the  consent  of  parents  or  guardianj^,  not  to  be 
deemed  as  essential,  except  in  conformity  with  the.  i^oquirements.  of 
the  marriage  celebration  acts.  These  essentials  all  liayi^:  reference 
solely  to  the  time,  place,  an^  circumstances  of  enteripg  into  the 
marriage  relation,  and  not  to  any  subsequent  incapacity  of  either 

party. 

9 

§  16.  Dtsqualification  of  iBlood ;  Consanguinity  and  Affinity. 

And,  first,  as  to  the  disqualification  of  blood.  On  no  point  have 
writers  of  all  liges  and  countries  been  more  united  t&an  in*  the 
conviction  that  nature  abhors,  as  vile  and  .^clpa^,  all  sensual 
intercourse  betweei^L  persons  of  near  relationship.  But  on  few 
subjects  have  they  differed  more  widely  than  in  the  application  of 
this  conviction.  Among  Eastern  naitions^^  since  the  days  of  the 
patriarchs,,practices  have  prevailed  which  tp  Christian  nations  and 
in  days  of  civilized  refinement  seem  shocking  and  strange;  The 
difficulty  then  is,  not  in  discovering  that  there  is  some  prohibition 
by  God's  la:w,  but  in  ascertaining  how  far  that  prohibition  e:stends. 
This  difficulty  is  manifested  in  our  language  by  the  use  of  two 
terms, —  "  consanguinity ''  and  "  affinity;"  one  of  which  covers  the 
terra  firma  of_incestuous  marriages^  the  other  offers  debatable 
ground.  The  disqualification  of  consanguinity  applies  to  marriages 
between  blood  relations  in  the  lineal,  or  ascending  and  descending 
lines.  There  can  be  but  one  opinion  concerning  the  union  of  rela- 
tions as  near  as  brother  and  sister.    The  limit  of  prohibition  among 

84.   Smith   ▼.   People,   1   Col.    121,      Okl.  — ,  171  P.  966. 
170   P.   959;    Thomas  ▼.   James,   — 
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remote  collateral  kindrei  has^  howeyer^  been.dxffei^eiiilj  assigned  in 
differen]t  eountries.  The  English  canonical  rale  is  that  of  the  Jew- 
ish law  which  protest^  ligainst  the  promiscuous  pi^actices  of  other 
primitive  peoples.  The  Qreeks  and  Romans  recognized  like  prin> 
cipleS;  though  with  various  modifications  and  alterations  of 
opinion^  £ut  the  Church  of  the  Middle  Ages  fouiud  in  the  insti- 
tution of  marriage,  oiice  placed  among  the  sacfamefnts,  a  most 
powerful  lever  of  social  influence.  The  English  ecclesiastical  courts 
made  use  of  this  disqualification,  extending  it  to  the  seventh  degree 
of  canonical  reckoning  in  some  cases,  and  beyond  all  reasonable 
l)ounds.**  So  intolerable  became  this  oppression  that  a  statute 
passed  in  the  time  of  Henrj  VIII.  foAade  these  coulrts  thenceforth 
to  draw  m  question  marriages  without  the  Levitical  degree,  "  not 
prohibited  by  God's'  law."**  Under  this  statute,  which  is  still  es- 
sentially in  force  in  England,  the  impediment  has  been  treated  as 
appliciable  to  the  whole  ascending  and  descending  line,  and  further, 
is  extending  to  the  third  degree  of  the  civil  reckoi^ing  inclusive; 
or  in  other  words,  so  as  to  prohibit  all  marriages  nearer  than  first 
cousins.  Archbishop  Parker's  table  of  degrees,  which  recognizes 
these  ,li3nita,.ha^l)!een,  ^ince  ^1563,.;|the.  stenda^/ad'opte^  in  the 
English  ecclesiastical  courts.'^  The  statute  prohibition  includes 
,  l^tiinate  as  well  as  illegitimate  children,  and  half-blood  kindred 


'S5.  Id.  soine' Soman  Catholic  conn- 
'  iiriet'-*^  e.  §4,  Portugal  -^  the  marriage 
ofc.fitft  ^luivfl  is  8tiU  proiloiiBeea  in- 
fiestuous.    See  Sottomayor  v.  De  Bar- 
tog,' "L.  it.' 2  P.  D.  Slj  L.  B.  3  P.  B.  1. 

aa  Stdt.  32  Hen.  VIII,  ch.'^.'See" 
1, Bishop,  Mar.  &  Div.,  5th  Qd.;.§S  Wr 
iq7;  2  Kent,  Com.  82,  83;. Shelf,  Mar^ 
&  t)iv.  163  ei  seq.;  Wing  v.  Taylor,  2 
Swab.  &T.  aT8,  2«5; 

.37.  1  Bishop,  Mair.  A  l^iy.^  5th  ed., 
S  318 ;  Butler  v,  Gastrill,  Gilb,  ch.  156. 
According  to  this  table, — 

A  man  may  not  marry  hi9 
\:  Grandmother. . 

2.  Grandfather's  "wife,    . 

3.  Wife  'fl  grandmother. 

4.  Father's  sister. 
5*  Mother'*  sister. 

6.  Father's  brother's  wife. 

7.  Mother's  t»other?9  wife. 

8.  Wife's  father's  sister. 


9.  Wife's  mother's  sister. 

10.  Mother. 

11.  Stepmiother^ 

12.  Wife '3  mother. 

.•  •         •  .  ' 

13.  Daughter. 

14;  Wife's  daughter 
A  vfoman  may  not  inarry  her 
1,;  Grandfather. 
2.  Grandmother's  husband. 
3:  BTusband^s  grandfather.' " 

4.  Father^  brother. 

5.  Mother's  brother. 

6.  Father's  sister's  husband. 

7.  Mother 's  sister 's  husband. 

8.  Husband's  father's  brother. 

9.  Husband's  mother's  brother. 

10.  Father. 

11.  Step -father. 

12.  Husband's  father. 

13.  Son. 

14.  Husband 's  son. 
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equally  with  those  of  the  whole  blood,**  Its  principles  have  been 
recognized  in  the  United  States.** 

But  the  English  law  goes  even  f urther^  and  places  affinity  on  the 
same  footing  as  consanguinity  as  an  impediment  Affinity  is  the 
relationship  which  arises  from  marriage  between  a  husband  and 
his  wife's  kindred,  and  vice  versa.  It  is  shown  that  while  the  mar- 
riage of  persons  allied  by  blood  produces  offspring  feeble  in  body 
and  tending  to  insanity,  that  of  persons  connected  by  affinity  leads 
to  no  such  result ;  an4  further,  diat  consaBguiciitjt:  has  been  every- 
where recognized  as  an  impediment,  but  JdQtiicfiinity.  :  The  worst 
that  can  probably  be  said  of  the  latter  i,S)  that  it  leads  to  a  confu- 
sion of  domestic  rights  i^nd  duties.  'S.o  question  has  be^  discussed 
with  more  earnestness  in.  both  JE^n^nd :  aind  America,  with  less 
positive  results  tha^  one  which,,  turns  upon  this^verydlstitQUon  in 
a  collateral  applieatioz^; .  namely,  whether. a  man  in$y:tnarry -his 
deceased  wife's  sisten,'  This  queistipxi ;  has  .received  a  favorable 
response  in  Vermont.*®  ,  Su^h  inariiage^ ,  were  in  England,  how- 
ever, deemed  incestuous  .until  JJeoentiy,*^bl^t:W^em^de•  valid -^en 
there  in  1^^7/^  and  a  carriage  with  a 'deceased  hvi^b^i^d's. brother 
has  been. sustained  ther^**  Ca^e  of  afEnAty  a^  applied  in  a  lineal 
direction,  however^  are  more  repugnant' tO; sound  policy,  and  ii^deed 
seem  almost  to  come  within  th^  cule;  of. consanguinity.** 

Marriages  within  the  fpiibidd^n  4%?*^^  of  consanguinity  were 
formeriy  only,  voidable  in  English  law;    but  by  modem  statutes 

38.  1  Biflliopy  Uiftr.  k  IHy.,..5^b.  «d.,  ^^tfli^l^  erases  itith  the,  disaohil^fn  of 
§§  315,  317;  Beg.  v.  Brighton,  1  B^  &  the,  .marriage  whioh  prodnecid  itw 
8.  447.  .         .        "                     ...•.  ..^  There^oEe,^tbpugh  a,  maa  ie,  by-affin- 

39.  Marriage  between  an  qnele  a|id  .  -  ity^  brotheic  to  his  wife  ?8  sisteri  yet, 
niece  of  fuU  blood,  or  between  an  aunt  upqn  the  ileath  of  his  ,wife,  he  xjiay 
and  nepheW;  has  been  treated. ae  in-  .; lawfully. njiarry  her  sUter."  . 
eeatnona  in  various  jurisdictions.  41.  Hill  v.  Good,  Vaugh.  302;  Ear- 
Harrison  V.  State,  22  Md.  46S;  Bow-  ris  v.  Hicks,.  2  8alk.  548;  Shelf.  )4ar.& 
ers  V.  Bowers,  10  Bich..£q.  551.  And  Div.,  pp.  172,  17S;  3  Kent,  Ogm,  84,,n., 
there  are  a  few  States  which  forbid  and  authorities  cited;  Beg.  v.  Chad- 
the  marriage  of  peraone  more  nearly  .wick,  12  Jur.  174,  11,  Q.  B.  173;  Paw- 
related  than  second  oousiBs...  See  Stim-  .son  V.  Brown*  4;L  L.  T.  (N^  S.)  339; 
son  Am.  Stat.  Law,  §  6111.  Ex  parte  Naden,  L.  B.  9  Ch,  670.  And 

40.  Blodget  V.  Brinsmaid,  9  Vlu  27;  see  Commonwealth  v.  Perryjnan,  2 
and  .see  1  Bishop,  Mar.  &  DiVky  5th  ed.,  Leigh,  717,  a^  to  the  Virginia  statute 
§  314 ;  Paddock  v.  Wells,  2  Barb.  Ch.  on  this  point. 

331.  Coilamer,  J.,  in  Blodget  V.  Brins-  42.  7  Edw^  7,  ch.  47.    . 

maidy  makes   this  ingenious .  distinc-  43.  In   re   Bozzelli    (19p2),    1    ph. 

tion ;  *  *  The  relationship  by .  cons^-  .  .751. 

gninity  is,,  in  its  nature,  incapable  of  44.  Cf.   Table   of  Degrees^  mtpra; 

dissotaition;   but  the  relationslup  by  and  Stimson,  |  61^1. 
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they-  have  been  made  null  and  void.  In  this  country  they  are 
generally  pronounced  by  statute  void  (in  some  cases  void  from  the 
time  the  sentence  is  pronounced),**  and  the  offending  parties  are 
liable  to  imprisonment  if  aware  of  the  relationship.  But  with 
regard  to  marriages  among  relatives  by  affinity,  the  rule  is  not  so 
stringent  as  in  England,**  although  marriages  between  first 
cousins  are  void  in  some  States.*' 


§  17.  Disqualification  of  Civil  C<mdition;  Race,  Color,  Social 
Rank,  Religion. 

Second,  as  to  the  disqualification  of  civil  condition.  Rac6,  color, 
and  social  rank  do  not  appear  to  constitute  an  impediment  to  mar- 
riage at  the  common:  law,  nor  is  any  such  impediment  now  recog- 
nized in  England.*^  But  by  local  statutes  in  some  of  the  United 
fitates,  inter^marriage  has  long  been  discouraged  between  persons 
of  the  negro,  Indian,  and  white  races.**  With  the  recent  extinction 
of  slavery,  many  of  these  laws  have  passed  into  oblivion,  together 
with  such  as  refu^  to  allow  to  persons  held  in  bondage,  and 
negroes  generally,  the  rights  of  husband  and  wife.  The  thirteenth 
article  of  amendment  to  the  Constitution  gives  Congress  power  to 
enforce  the  abolition  of  slavery  "  by  appropriate  legislation.^*  As 
to  persons  formerly  slaves,  there  are  now  acts  of  Congress  which 
legitimate  their  past  cohabitation,  and  enables  them  to  drop  the 
fetters  of  concubinage.     And  the  manifest  tendency  of  the  day  is 

45  That  is  to  say,  not  void  ah  against  annnlmdiit  of  ineestaoas  mar- 
iniio.     Bee  supra,' %  14;  Harrison  y.   '  riage. 


State,  22  Md.  468.  And  866  Bowers  ▼. 
Bowers,  10  Bich.  Eq.  551;  Farker's 
Appeal,  8  Wright,  309,  where  an  in- 
cestuous marriage  is  treated  as  simply 
voidable. 

46.  2  Kent,  Com.  S3,  84,  and  notes ; 
1  Bishop,  Mar.  ft  Div.,  5th  ed.,  §§  312- 
320;  Begina  v.  Chadwick,  12^  Jur.  174; 
Sutton  V.  Warren,  10  Met.  451;  Bon- 
ham  ▼.  Badglej,  2  Gihn.  522;  Wight- 
man  V.  Wightman,  4  Johns.  Ch.  343; 
Butler  ▼.  Gastrin,  Gilb.  Ch.  156;  Bur- 
gess ▼.  Burgess,  1  Hag.  Con.  384; 
Blackmore  ▼.  Brider,  2  Phillim.  359. 
Some  marriages  of  affinity  are  pro- 
hibited by  a  local  statute,  and  yet  not 
made  void.  Boylan  v.  Deinzer,  45 
N.  J.  iJq.  485. 

47.  Arado  v.  Arado,  205  HI.  App. 
261,   117   N.  E.   816.      No   estoppel 


48.  1  Bishop,  Mar.  ft  Diy.,  5th  ed., 
%%  308-311;  1  Burge,  CoL  ft  For. 
Laws,  138. 

48.  See  Bailey  ▼.  Fiske,  34  He.  77 ; 
State  V.  Hooper,  5  Ire.  201;  State  ▼. 
Brady,  9  Humph.  74;  Barkshire  ▼. 
State,  7  Ind.  389;  1  Bishop,  Mar.  ft 
Biv.,  5th  ed.,  §§  154-163;  Schouler, 
Hus.  ft  Wife,  §  16.  One  drop  less 
than  one-fourth  negro  blood  sares 
from  the  taint  in  Virginia.  McPher- 
son  V.  Commonwealth,  28  Gratt.  939. 
The  Missouri  statute  declaring  mar- 
riages between  white  persons  and 
negroes  a  felony  is  constitutional, 
even  though  it  permits  the  jury  to  de- 
termine from  appearances  the  propor- 
tion of  negro  blood.  State  v.  Jackson, 
80  Mo.  175. 
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towards  removing  all  legal  impediments  of  rank  and  condition^ 
leaving  individual  tastes  and  social  manners  to  impose  the  only 
restrictions  of  this  nature/^  But  the  race  barrier  has  a  strong 
foundation  in  human  nature^  wherever  marriage  companionship  is 
concerned/* 

•  I 

§  18.  Mental  Capacity  of  Parties  to  a  M^arriage. 

Third,  as  to  mental  capacity.  No  one  ean  contract  a  valid  mak*^ 
riage  unless  capable,  at  the  time,  of  giving  an  intelligent  consent. 
Hence  the  marriages  of  idiots,  lunatics^  and  all  others  who  have  not 
the  use  of  their  understanding  at  the  time  of  the  union  are  now 
treated  as  null ;  though  the  rule  was  formerly  otherwise,  from  per^ 
hapa  too  great  regard  to  the  sanctity  of  the  ipatitution  in  the 
English  ecclesiastical  courts.'^*  ..  Wha^t  degree  jof  insanity  will 
amoxmt  to  disqi^alification  is  not  easily  determined;  so  varied  ar^ 
the  manifestations  of  menjtal  disorder  at  the  present  day^  and  ^o 
gradually  does  more  feebleness  of  intellect  ^hade. off  into  hopelessr 
idiocy.  Certain  is  it  that  a  person  may  enter  Into  a  yalid  maxriage^ 
notwithstanding  h^e  has  a  inental  delusion  oiji  certain,  ;9ubj.ects,  is 
eccentric  in  his  habits,  or.  is  possessed  of  pt  morbid. temperament^ 
provided  he  displays  soundoe^  in  Qther  respects  and  can.mana|^e  his 
own  affairs  with  ordinary  prudence  and  skill/*  and  the  mere  fact: 
that  a  girl  is  inexperienced  and  unlearned  does  not  show  her  inca* 
pacity.'*     Every  case  stands  on  its  own  merits ;  but  the  usual  test 


80.  Act  Julj  25,  IM6,  ch,  24;0;  Act 
June  6.  1S66,  ch.  106,  §.  14,  And  9ee 
15th  Amendment  U.  S.  Const.;  Stew- 
art ▼.  Monchandler,  2  Bush  (Kj^), 
278  J  8tat«  V.  Haiiifl,  63  N.  C.  1,  For. 
Southern  statutes  which  now  legalize 
the  marriages  oi  iormer  slaves/  etCL, 
eee  Sehouler,  Hus.  and  Wife,  §  16; 
also  Smith  v.  Perry,  80  Va.  565; 
Wimans  V.  The  State,  67  Ga,  260; 
Washington  v.  Washington,  69  Ala. 
281;  Long  v.  Barnepi,  ^7  N.  C.  329; 
Downs  V.  Allen,  10  Lea,  652. 

As  to  statutes  formerly  ^orbiddi^g 
marriage  between  a  Boman  Catholic 
and  Protestant,  see  Commonwealth  ,y« 
Kenney,  120  Haas.  387;  Philadelphia 
V.  WiUiamson,  10  Phila.  176.  The. 
statute  1&  Geo.  II.,  ch,  13/  to  this  ef- 
fect, has  partial  reference  to  the. sol- 
emnization of  marriage  by  a  Popish 
priest.  These  are  disabilities  imposed 
by    a    Protestant    parliament,    it    is 


woith  observing. 

51.  Marriage  between  negroes  (or 
Indians)  and  whites  is  qtill  forbidden 
in.  nuiny  of  the  United  States,  .thoso 
in  partiealair  where  negroes  chiefly 
dwell;  while  in  Oregoii  and  some  other 
Pacific  0tat)9s  similar  prohibitions  of  , 
white  .and  .  Chinese  marriages  are 
found.   Stimaon,  §  6112. 

jKS.  See -.Lord  Stowell  in  Turner  v» 
Meyers,  1  Hag.  Con.  414;   1  Bishop, 
Mar.  &.  Biv.,  .5th  ed.,  §125;  Stims(m 
Am.   Stat..  Law,    §    6112;    Wiley    v.. 
Wiley,.  —  Jjad.  App.  ^,  123  N.  E,  . 
252. 

58»  2  Kent,.  Com.  76.;  Browning  v. 
Bean^,  2  Phillim.  69;  1  Bishpp,  Mar. 
&  Div.,  5th  ed^  §§  124-148 ;  Turner  v. 
Meyers,  1  Hag.  Coi)u  414,  4  £ng,  £c. 
440,  i  Bl.  Com.  438,  439. 

64..  G«een  y..  Green,  t-  Pla.  -r,  80 
So.  739. 
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applied  in  the  courts  is  that  of  fitness  for  the  general  transactions 
of  life ;  for,  it  is  argued,  if  a  man  is  incapable  of  entering  into  other 
contracts^  neither  can  he  contract  marriage/^  This  test  is  suffi- 
ciently precise  for  most  purposes.  Yet  we  apprehend  the  real  issue 
is  whether  the  man  is  capable  of  entering  understandingly  into  the 
relation  of  marriage;  Theise  are  t?Pfo  qxiestionB>.ii(>^eTer:  firfet, 
whether  the  painty  understands  the  nuuriage  contract;  seobiid, 
whether  he  is  fit  to  perforni  .understandingly  the  momentous  obliga- 
tions which  that  contract  imposes;  and  both  elements  might  well 
enter  into  the  eoosideratioh  of  each  case.  "If  any  contract  more 
than  anofther,.'  observes  Lord  Penzance  in  a -recent  English  case, 
"  is  capable  of  being  llLvaliddted  on  the  ground  of  the  insanity  of 
either  of  the  contracting  parties,  it  should  be  the  contract  of  mar*' 
riUge,—  an  act  by  which  the  parties  bind  their  property  and  their 
persons  for  the  rest  of  tbeir  lives.^'  ^^  Marriage  contracted  during 
a'hicid  intervalis  at  law  deemed  valid;  ^  but  the  English  statute 
provide*  that  such  niarriages  are  void  when  a  commission  of  lunacy 
has  once  Ibeen  taben  out  and  remains  unrevbked.**  Similar  pro- 
visions ireJ  to  be  found  in  some  of  our  States.  On  the  other  hand, 
marriage  contracted  by  a  person  habitually  sane,  during  temporary 
insanity,  is  iinquestionably  void/*  as  of  course  would  be  any  inar- 
riage  contract;ed  by  one  at  the  time  permanently  insane.*® 


66.  Mndwaj  v.  Croft,  3  Ourt.  Ee. 
671;  Anon.  4  Pick.  32;  Cole  v.  Cole, 
5  Sneed,  57;  Atkinson  v.  Medfolrd,  46 
Me.  510-  Ward  ▼.  Dnlaney,  23  Miss. 
410;  Elasey  t;  Efeey,  1  Houst.  308; 
McElrby's  Caae,  6  W.  &  8.  451.  See 
1  Bishop,  Mar.  &  Div.,  §  12S;-  Bit 
parte  Glen,  4  Des.  546;  Batzman  v. 
Kitzman,  167  Wis.  308,  166  N.  W. 
789f  (marriage  of  epileptic  anrinlled) ; 
In  re  JTansa's  Estate,  ld9  Wis.  220, 
171  N.  W.  947.  ■ 

56.  Hancock  v.  Peaty,  L.  E.  1  P.  & 
D.  335,  341.  The  question  is  whether 
the  person  had  sufficient  mental 
capacity  to  make  the  contract  of  mar- 
riage. Evidence  of  his  mental  condi- 
tion before  and  after  the  marriage  is 
admissible.  St.  George  t.  Biddeford, 
76  Me.  593 ;  Durham  v.  Durham,  10 
P.  D.  80. 

57.  Shelf.  Mar.  ftDir.  19T ;  1  Bishop, 


Mar.  &  Div.,  §  130;  Banker  y.  Banker, 
63  N.  Y.  409;  Parker  v.  Parker,  6 
Eng.  Ec.  165;  Smith  T.  Smith,  47 
Miss.  211. 

6a  Stat.  15  Geo.  11.,  ch.  30  (1742), 
not  part  of  the  common  law  in  this 
country. 

69.  Legeyt  v.  O'Brien,  Milward, 
325;  Parker  v.  Parker,  6  Eng.  EC 
165. 

60.  See  Lord  Penzance  in  Hancock 
V.  Peaty,  L.  R.  1  PAD.  335;  Banker 
V.  Banker,  63  N.  Y.  409 ;  McAdam  v. 
Walker,  1  Dow,  148;  1  Bishop,  Mar. 
&  Div.,  §  130;  Smith  ▼.  Smith,  47 
Miss.  211.  Cf.  Waymire  v.  Jetmore, 
22  Ohio  St.  271. 

And  as  to  development  of  the 
malady  about  the  time  of  the  cere- 
mony, see  Schouler,  Hus.  ft  Wife,  §  19. 
See  Reed  v.  Reed,  175  K  Y.  S.  264. 
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Upon  tlie  prilLcipki'of 'tiemporaiy  msanitj,  dmnkenness  incapaci- 
tates, if  carried  to  the  excessf  6i  ddtrium!  treme'hs;  thoti^li  tiot,  it 
would  appear,  if.  the  party,  intoxicated  .retains  ^uflScient  r;efison  to 
know  what  he  is  doing.*^  Drunkenness  wa^  formerly  held,  a  bad 
plea,  for  the  common  law,  permitted  no  one  to,stultxfy  .hiniiself ; 
but  the  modem  rule  is  more  reasonable.®*  So,D;ie  cases  require  that 
fraud  or  unfair  advantage  should  be  shown ;  yet  the  better  .opinic«i 
is  that  even  this  is  unnecjBSsary."  Deaf  and  dumb  persona  vere 
formerly  classed  as  idiots;  this  notion,  hpwev^i:,  is  «cploded» 
They  nuiy,.noTy  fsontractmarritigie  by  signs."  Total  blindness /or 
mere  deafness,  of  course,  constitutes  no  inoapadity.  In  geiberckl,  wb 
may  add  that  the  disqualifiioation  of  iiisanity.  is  often  considered  in 
connection  with  fraud. ot:]an4ue  influence  exercised  by  or>  ou  behalf 
of  the  other  contracting  party,  over  a  weak  intellect;,  for  tbe-  sake' 
of  a  fortune,  a  title,  or  :8ome  other  worldly  advantage.*'^      •      • 

Suits  of  nullity,;  brought  to  a^ertain.  the  facts^  of  ih^faiiity;  lare 
favored  by  law  both  in  England  ;an,d  America  i  and  'modern  legis* 
lation  disoountenanoes  all  collateral  disputes  involving  questions  s6 
painful  and  perplexing/  :"  Though  Carriage  with  ian  idi6il  ot 
lunatic  be  absolutely  void,  and  no  sentence  of  avoidance  be  abso^- 
lutely  necessary,"  says  Chancellor  Kent,  *'  yet,  as  well  for  the  sake 
of  the  good*  order  of  society  as  for  the  peace  of  mind  of  al!  persons 
concerned,  it  is  expedient  that  the  nullity  of  the  marriage  should  be 
ascertained  and  declared  by  the  decree  of  a  court  of  competent 
jurisdiction."  ••  In  many  Stated  this  is  now  the  only  course  to 
be  pursued,  such  marriages  being  treated  as  voidable  and  not  void; 
and  the  insane  spouse  dying  before  procjeedings  to  dissolve  the  mar- 
riage are  begun,  the  9urvivor  takes  all  the  benefits  of  a  valid 


cited;  Elzey  v.  Elzey,  1  H6urt:  308 y 
Steuart  v.  Bobertson,  2  tt.  I/.  Sc.  494. 

64.  1  Bishop,  Mar.  A  Div.,  9th'  «d., 
§  133,  and  cases  cited;  1  Eraser,  Dom. 
KeL  48;  Dickenson  v.  Blls3et,  1  Dick- 
ens, 268';  HaiTod  v.  Harrod,  1  Kay 
ft  Johns.  4. 

65.  Fraud  as  an  element  of  dis- 
qnaliflcation  will  be  considered  post, 
123. 

66.  2  Kent,  Com.  76. 


61.  Clemeiit  ▼.  Mitttiaeii,  3  Bidi. 
93;  1  Biriiop,  Mar;  ft  Dtr.,  5th  ed., 
§  131;  Gore  t.  Gibson,  13  M.  ft  W. 
623,  2  Kent»  Com.  491,  and  authorities 
cited;  Lord  lUleiiboroagh,  in  PiU  r. 
Smith,  3  Camp.  33;  Scott  ▼.  Paquet, 
L.  B.  1  P.  C.  552. 

6S.  See  GiUett  v.  Gillette  76  MicL 
184. 

63.  See  1  Bisho);),  Mar.  ft  Dir.,  9th 
ed.,  §§  131,  132,  and  conflicting  caseg 
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Baarria^  accordiBgl^/.^    TJbe  iMue  i^  all  swk  .^|i#^&  Is,  :meiLtal 
condition  at  the  very ^  tiipe.  qi  the  marriage.** .  ^ 

§  19.  Physical  Capacity  of  Parties  to  Marriage ;  Impotence,  ftc. 

F&urth.  The  question  of  physical  capacity  involves,  an  investi- 
gation of  facts  even  more  painful  and  humiliating  than  that  of 
mental  capacity.  Yet  as  marriage  is  instituted,  in  part  at  least, 
for  the  indulgence  of  natural  cravings  and  with  a  view  to  propagate 
the  human  family,  sound  morality  demands  that  the  proper  means 
shall  not  be  wanting.  Our  law  demands  that,  at  all  events,  the 
sexual  desire  may  be  fully  gratified.  Where  impotence  exists, 
therefore^  there  can  be  no  valid  malriage.  By  this  is  meant  simply 
that  the'sexnalorganizationof  both  parties  shall  be  eompletel  But 
mere  barrenness  or  incapacity  of  conception  constitutes  no  legal 
ino^scity  in  England  and  the  United  States,  nor  can  k  physical 
defect  which  does  not  interfere  with  copulation';  nor  indeed  any 
disability  which  is.  curable,  even  though  not  actually  cured,  unless 
the  party ;  disabled  unreasonably  refuses  to  submit  to  the  proper 
reniedies.**  Such  refusal,  however,  puts  the  disabled  spouse  ^ilearly 
in  the  wrong.''^  The .  refusal  of  catnal  intercourse  by  a  healthy 
spouse  is  quite  a  different  matter,  and  gives  rise  to  odier  inquiries 
under  the  head  of  divorce ;  ^^  nor  certainly  can  physical  incapacity 
arising  from  some  cause,  subsequent  to,  marriage  be  i^efeitred.to'the 
present  subject,  the  qijestion  being  as  to  incapacity  at  th^.  date  of 
marriage." 

The  reader  will  find  Dr.  Lushjngton's  .opinion  in  the  leading' 
case  of  Deane  v.  Aveling'^^  sufficiently  .suggestive  as  to  the^  extent 

«7.  1  Bishop,  Mair.  A  Div.,  6th  ed.,  '  Bel.  53;  B.  v.  B.,  2S  E.  L.  &  Eq.  95  j 

§f  136-142  ^  Goeiien  v.:  Blehmohd,  4  1  Bl.  Oom.  440,  n.,  l9j  Cfaittj  aad' 

Allen,  45S;  Hamaker  v.  Hamaker,  18  others;  Ayl.  Parer,  227;  Devanbagh 

HI.  137;  Williamson  y.  WiUiams,  3  .   t.  Devanbaa^  5  Paige,  5S4;  Baies^'t. 

J<m^9  Eq>  446;  Wiser  v.  Iioekwopd|.  Essex,  2  Howell, -.St;  Tr.  786;.  Biiggs 

42  yt.  720;  Brown  v.  Westbrook,  27  v,  Movgan'^  3  PhiUim.  825.   For  a  ease 

Ga.  102;  31  N^  Y.  Supr.  461;  Setzer  where   ;|he    disability    was    possibly 

V.  8etser,  97  N.  O.  252,    As  to  bring-  curable,  se«  G.  y.  G.,  L:  B.  2  P.  &  D. 

ing  such  suits,  see,  further,  1  Bishop,  287. 

Mar.   &   Diy.,   §§    139-142;    Schouler,  70.  H.  y.  P.,  L.  B.  3  P:  &  D*  186. 

Hus.  and  Wife,  §  21.    In  Maine  such  71.  See,'  further,  Coirtes  y.  Ck>wlM, 

a   marriage  SEU^   be   impeached  eol-  112  Mass.  298. 

laterally,  76  Me.  419.  72.  See  Morrell  v.  Hdrndly  24  N.  T, 

68.  Nonnemacher  y.  Nannemacher,  Supr.  324.  ^ 

159  Penn.  St.  634.  78.  1  Robertson,  279,  298.    And  see 

68.  1  Bishop,  Mar.  &  Diy.,  §§  321-  modem  case  of  IT.  y.  J.,  L.  B.  1  P. 

340,  and  cases  cited;  1  Eraser,  Dom.  &  D.  460;  Stimson,  §  6113. 
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of  malformation  which  invalidates  a  marriage  on  the  ground  of 
physical  incapacity.  It  will  be  observed  that  this  case  establishes 
a  principle  which  later  cases  do  not  undermine;  namely,  that  it  is 
capacity  for  fulfilling  the  conditions  of  copulation,  and  not  of  pro- 
creation, that  our  own  law  regards.  We  may  add  that,  with  the 
rapid  progress  of  medical  science  during  the  present  century,  cases 
of  absolute  and  incurable  impotence  are  happily  diminishing  in 
number.  It  is  reasonable  that  suit  should  be  required  to  terminate 
a  marriage  ©"n  this  ground." 

§  20.  Disqtialificatibn  of  Infancy^ 

Fifth.  Infancy  may  be  an  impediment  to  marriage ;  but  6nly 
so  far,  on  principle^  as  the  marrying  party,  by  reason  of  imperfect 
mental  and  physicial  development,  may  be  brought  within  the  reason 
of  the  last  two  rules.  Hence  we  find  that  infancy  is  not  a  bar  to 
marriage  to  the  same  extent  as  in  ordinary  contracts ;  since  minors 
cannot  repudiate  their  choice  of  husband  or  wife  on  reaching  major- 
ity. Not  that  marriage  calls  for  less  discrimiiiation,  for  it  carries 
with  it  consequences  far  beyond  all  other  contracts,  involving  prop- 
erty rights  of  the  gravest  import ;  but  because  public  policy  must 
protect  the  marriage  institution  against  the  reckless  imprudence  of 
individuals.  A  certain  period  is  established,  called  the  age  of  con- 
sent, which  in  England  is  fixed  at  fourteen  for  males  and  twelve 
for  females, —  a  rule  adopted  from  the  Roman  law,  but  which,  in 
this  country,  varies  all  the  way  from  fourteen  to  eighteen  for  males 
and  twelve  to  sixteen  for  females,  according  to  local  statutes;  dif- 
ferences of.  climate  and  physical  temperament  contributii^,  doubt- 
less, to  make  the  rule  of  nature,  in  this  respect,  a  fluctuating  one.''* 


74.  See  for  instances:  T.  v.  M.,  L. 
K.  1  P.  A  D.  31;  T.  t.  D.,  L.  R.  1 
P.  &  D.  127;  Oarll  v.  Prince,  L.  R. 
1  Ex.  246.  With  modem  facilities,  in- 
cluding the  right  of  parties  to  testify 
in  their  own  suits,  sach  eases  appear 
to  he  on  the  increase  in  the  courts 
of  Great  Britain.  See  1  Bishop,  § 
331 ;  Schouler,  Hus.  ft  Wife,  §  23,  as 
1o  sentences  of  nullity  such  cases.  The 
latest  English  cases  interpose  no  bar- 
rier for  a  mere  delay  in  seeking  a 
decree  of  nullity  for  impotence.  10 
P.  B.  75;  10  App.  Cas.  171;  Martin  ▼. 
Otis,  —  Mass.  — ,  124  N.  E.  294  (im- 


poiency  renders  a  marriage  voidable 
and  not  void). 

75.  See  2  Kent,  Com.  79,  notea, 
showing  the  periods  fixed  in  different 
States  as  the  age  of  consent.  In  the 
old  States  the  common-law  rule  gen- 
erally prevails.  In  Ohio,  Indiana,  and 
various  other  western  States,  the  age 
of  consent  is  raised  by  various  stand- 
ards to  eighteen  or  even  twenly-one 
for  males,  and  fourteen  or  even 
eighteen  for  females.  See  Stimson,  § 
6110 ;  Green  v.  Green,  —  Fla.  — ,  80 
So.  739  (common -law  rule  adopted). 


I  20 


HUSBAND  AND   WIFE. 


SO 


The  common-law  rule  is  usually  altered  by  statute  in  thiscountiy/* 
Marriages  without  the  age  of  consent  are  as  bindipg  as  thofie  of 
adults ; .  marriages  within  s-uch  a-ge  may  be  avoided  by  ^either  paxty 
on  reaching,  the  period  fixed  by  law.  And  even  though  one  of  the 
parties  was  of  suitable  age  and  the  other  too  young,  at  the  time  of 
marriage,  yet  the  former,  it  appears,  may  disaflSnu  as  well  as  the 
latter.^*.  Herein  is  observed  a  departure  from  that  principle  of 
law,  that  an  infant  may  avoid  his  con,tract  while  the  adult  remains 
bound ;  it  is  a  concession  which  the  law  makes  ,in  f  ayor  of  mutuality 
in  the  marriage  compacts.  Marriages  celebrated  before  both  par- 
ties have  reached  the  age  of  consent  mz^  be  disaffirmed  in  season, 
either  with  or  without  a  judicial  sentenoeJ*  When  the  age  of 
consent  is  r^ach^,.  no  new  ceremony  is  requisite  to  complete. the 
marriage:  at;  the  common  law;  but  election  to  affirm  will  then  be 
inferred  from  circumstances,  such  as  continued  intercourse,  and 
even  slight  acts  may  suffice  to,  show  the  intentioij.  of  the  parties.  If 
they  then  choose  to  remafn  husband  and  wife,,  they  are  bound  for- 
ever. Disaffirmance,  on  the  othe^  hand,  may  be  either  with  or 
without  a  judicial  sentence/"*  Marriage  within  the  age  of  consent 
seems  therefore  to  be  neither  strictly  void  nor  strictly  voidable,  but 
rather  inchoate  and, imperfect;  ®°  with,  however,  a  reservation  by 
the  ecclesiastical  law  as  to  marriage  with  an  infant  below  seven 
years,  which  is  treated  as  altogether  nuU.'^ 


76.  Joh&son  V.  .Alexander,  —  Cal. 
App.  -r,  1T8.P.  297  J  Morgan  y.  Mor- 
giein,  148  Ga.  625,  97  S.  E.  675  (seven- 
teen years  of  age) ;  Wfley  v.  WHey, 
—  Ind,  App.  — ,  123  N.  E.  252. 

77.  Co.  Litt..79,  and  Harg.  n.  45 f 
1  East,  P.  C.  468 ;  1  Bishop,  Mar.  & 
Div.,  5th.  ed.^  §  149.  But  it  U  not 
certain  that  a  party  of  competent  age 
may  disafl&rm  equally  with  the  party 
incompetent.  People  v.  Slack,  l5 
Mich'.  193.       ■ 

78.  The  complaint  should  be  in  the 
name  of  the  infant,  and  not  of  his 
guardian.  Pense  v.  Aughe,  101  Ind. 
317.  See  Holtz  v.  Dick^  42  Ohio 
St.  23.  fraudulent  representation  by 
the  infant  as  to  his  age  does  not  estop 
him  from  annulling.  Eliot  v.  Eliot, 
f^X  Wis.  295,  an  extreme  case. 

79.  1  Bishop,  Mar.  &  Div.,  §  150. 

80.  Co.  iiitt.  33a;  2  Kent,  Com.  78, 
79;  1  Bishop,  Mar.  &  Div.,  5th  ed.,  §§ 


143-153,  and  ciases  cited;  1  Bl.  Com. 
436;  1  Eraser,  Dom..  Itel.  42;  Parton 
V.  Hervey,  1  Gray,  119;  Fitzpatrick 
V.  Fitzpatrick,  6  Nev.  63.  See  Shafher 
V.  State,  20  Ohio,  1,  86  Wis.  498,  65 
Vt.  663;  contra,  Goodwin. v.  Thomp- 
son, 2  Iowa,  329;  Aymar  v.  Boff,  3 
Johns.  Ch.  4(9,  as  to  the  invalidity  of 
such  marrif^e,  unless  confirmed  by 
cohabitation  after  re^hing  the  statu- 
tory age..  Local  statutes  affect  thai 
wliole  subject.  Owen  v.  Coffey,  201 
Ala.  531,  78  So.  885  (voidable  at  elec- 
tion of  infant)  ;  People  v.  Ham,  206 
111.  App.  543  (voidable  and  not  void) ; 
Magee  v.  J^ealon,  177  N.  Y.  S.  517 
(marriage  of  one  un^ler  age  is  not 
void  ah  initio,  but  is  voidable  only  on 
judicial  decree) ;  Allerton  v.  Allerton, 
172  N.  T.  S.  152. 

81.  2  Burn,  £c.  Law,  434;  1  Bi/shop, 
Mar.  &  Div.^  §  147, 
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Only  onq  of  the  parties  to  a  marriage  of  one  within  the  age  of 
consent  may  object  to  its  legality,  and  action  for  lannulment  cannot 
\>e  brought  by  a  parent  of.  the  infant  agaiii&t  his.  wishes/* 

§  21.  IMsqualificatioft  of  ihrior  Marriage  Undissolved ;  Polygamy ; 


Sixth,  as  ta  the  impediment  of  prior  marriage  lindissolved.  It 
is  a  weli-established  rule  in  civilized  cotintrieis'  that  marriage  be- 
tween parties,  one  of  whom  is  bound  by  an  existing  marriage  tie,  is 
not  only  void,  but  subjects  the  offenders  to  criminal  prosecution/^ 
Polygamy,  or  bigamy  as  it  is  often  termed,-^  since  the  cdm'moli 
law  of  England  could  scarcely  conceive  of  such  conjtinctions  carried 
beyond  a  double  marHage,-^is  discarded  by  ail  Christian  com- 
munities. It  was  tolei*ated,  but  never  sanctioned,  in  certain  terri- 
tory of  the  United  States.  .  The  fundamental  doctrine  of  Christian 
marriage  is  thkt  no  length  of  separation  can  dissolve  the  union,  s6 
long  as  both  parties  are  actaully  living,  even  though  lapse  of  time 
should  raise  a  reasonable  supposition  of  death.  Biit  to  render  the 
second  marriage  void  at  law,  the  first  should  have  been  valid  in  all 
respects.**  Some  of  the  harsher  features  of  the  old  law  have  been 
softened  in  our  own  l^slation;  and  statutes  are  not  unciommon 
which  possibly  extend  facilities  for  divorce  from  the  old  relation, 
and  in  any  event  protect  the  offspring  of  a  new  marriage  contractjpd 
erroneously,  but  in  good  faith)  by  parties  who  had  jreason  to  believe 
a  former  spouse  dead.®^  But  such  re-marriage  in  bad  faith  arid 
without  due  inquiry  finds  no  favor.**  So,  too,  polygamy  in  fact  is 
relieved  of  its  penal  consequences  as  concerns  parties  not  guilty-  of - 
polygamy  in  intentiou ;.  but  a  certain  period  must  elapse  ^-^  usually 

88.  Arado  y.  Arado,  205  lU.  App.  A'pp.  — ,  210  B.  W.  241$  <althOugh  fiTsi 

261, 117  N.  E.  816;  MarodeT^  Marofne,  marriage' was  a  <k>nuu6&''la^']ikfitririflgia^' 

174  N.  Y.  S.  151;  Magee  v.  Ncalon,  andseeoad  marriage  '^aMveMmemiii/ 
177  N.  Y.  8.  517;  comira,  Meloher ^;  entered  Into*  in  good  faith); 'Af^dCdfg' 
Heleher,  102  Neb.  790,  169  N.  W.  7*0  v.  State,  —  Ala.  AppL  -^,  «0  So.  155  ^ 
(by    statute    non-cansetating    parent  Vigno  v.  Vigno, -***  N.'H.----.  MyeiA* 
may  petition- for  annulment).    *  285. 

88.  Ctd.  EUx«  S58;   1  fialk.  121;  2  84.  Bruce  v.  Burke,  2  Add.  Ec.  471; 

Kent,  Com.  79,  and  ontes;  1  Bishop,  2'£ng.  Ec  381;  Beg.  V«Ohadwiek,  12 

Mar.  and  Biv.,  §§  296-303,  and  su^  Jur.  174;  PiatteraoA  v.  G{dneB,.6  Sow. 

thorities  cited ;  Sbelf;,  Har.  and  Biy-  (U.  S.) -fliSO.    •  r     ' 

224;  Hyde  v,  Hyde,  L.  B.  1  P.  &  D.  85.    Bee   2    N;    Y.    Rev.    Stat.,   p.* 

130;  Klee  V.  Klee;  171  N.  Y.  8.  632,  1J39,  $§  6,  7;  Maas.  B^t;  liawa^  eh. 

175  N.    Y.   8.   906;*   Stfcceosidn   of  151,.  §  i4V  Stimaon,  Anl.' Stat.  liaw^r 
Thomas,  144  La.  26,  8».6o.  Id6  Gun-  §  6118. 

fiiBgham  w%  CunnJoightt)^  *^  Tex.  Oivi  88;  QaXi-r,  Gall^  lU  N.  Y^  ).fO. 
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seven  years  —  before  death  can  be  presumed  from  one's  mere  con- 
tinuous  absence  without  being  heard  from.  Such  was  one  of  the 
provisions  in  the  English  statute  passed  to  make  bigamy  a  civil 
offence,  in  the  reign  of  James  L,^^  which  also  exempted  from  pun- 
ishment for  bigamy  persons  remarried,  during  the  lifetime  of  the 
former  spouse,  after  a. divorce,  sentence  of  nujlity,  or  disaflSrmance 
on  reaching  age  of  consent.  Similar  statutes  for  the  punishment  of 
bigamy,  with  similar  reservations,  are  enacted  in  this  country ;  but 
in  England  and  the  United  States  some  defects  of  the  original 
legislation  are  now  cured,  and  divorce  from  bed  and  boc^rd  would 
not  exempt  an  offender  from  prosecution.**  Polygamy,  with  such 
exceptions,  remains  an  indictable  offence.  One  of  its  less  obvious 
evils  —  though  not  the  least  important  when  polygamy  is  regarded 
as  a  legalized  institution  in  a  free  country  —  is  that  the  patriarchal 
principle  which  it  introduces  is  thoroughly  hostile  to  free  institu- 
tions ;  and  this  fact  was  pointed  out  many  years  ago  by  one  of  our 
best  writers  on  political  ethics.** 

Nor  is  a  new  marriage  entered  into  by  one  spouse  in  good  faith, 
and  in  full  \;>\xt  erroneous  belief  that  the  other  spouse  is  dead,  valid 
even  after  the  lapse  of  the  statutory  absence;  such  parlies  are  not 
free  to  marry  again,  but  only  relieved  of  the  worst  consequences.** 

S7.  Stat  1  Jac  I,  eh.  11, 1604.    See  90.  Glass  v.  Glass,  114  Mass.  563, 

Queen  v.  Lnmley,  L.  B.  1  G.  G.  Id6;  and     eases     eited;     Williamson     v. 

Queen  ▼.  Gurgerwen,  L.  B^  1  G.  G.  1.  Parisien,  1  Joluu.  Ct,  3S9;  Miles  v. 

8$.  In  New  York  the  period  of  ah-  ChUton,  1  Bobertson,  684;  Spieer  ▼• 

sence  is  five  years;    in   Ohio,  three  Spieer,  16  Abb.  Pr.  (N.  S.)   112;   1 

years;  in  Massachusetts,  seven  years.  Bishop,  Mar.  Sb  Div.,  g  299;  Webster 

but  with  a  special  relaxation  of  the  v.  Webster,  58  N.  H.  3,  124  Penn.  St. 

penalty.     StiU  further,  see  2   Kent,  646.    Such  marriage,  under  Massachu- 

Gom.  79,  and  notes.    See  also  Stat&  9  setts  statutes,  mily  be  annulled  by  a 

Geo.  rV.,.  Qh«  31;  24  and  25  VieLy  oh.  sentence  containing  (in  order  to  make 

100;  iBiehopiS  297;  Stimsoa,  16112.  children    begotten    before    the    com- 

Legitimating  statutes  are  to  be  found  mencement  of  the  suit  legitimate)  the 

in  namsiom  States  on  behalf  of  the  statement  that  it  was  eontraeted  in 

offspring   of   innocent   marriages   of  good  faith  and  with  the  fnU  belief  of 

this  kind.     1  Bishop,  §   301 ;    eases  the  parties  that  the  absent  spouse  wan 

in/ni.  dead.    Glass  ▼.  Glass,  Mipro,  Bandlett 

88.  2  lieber,.  Pol.  Ethics,  9^  cited  in  v.    Bice,    141    Mass.    385,   presented 

note  to  2  Kent,  Gom.  81;  curious  facts.    Lawful  competence  to 

As  to  prosecutions  for  bigamy,  see  marry  again  results,  however,  under 

Kopke  7.  People,  43  Mich.  41 ;  Beeves  some  local  statutes,  from  such  absence. 

T.  Beeves,  54  IB.  382 ;  Queen  v.  AUen,  Strode  v.  Strode,  3  Bush,  227.   Where 

L.  B.  1  G.  0.  867,  and  other  cases  proceedings  for  annulling  are  discon- 

cited;  Schouler,  Hus.  and  Wife,  |  25;  tinned  upon  Uie  death  of  sueh  former 

also  "Bigamy"  in  Bishop  or  Wharton  spouse,  the  paitles  may  marry  again, 

on  Criminal  Law.  Sneathen  v.  Sneathen,  104  Mo.  201. 
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One  who  innocently  marries  another  having  an  undivoroed  spouse 
may  have  the  colorable  marriage,  declared  void  independently  of  all 
divorce  legislation.*^  It  is  often  held  that  there  is  a  presumption 
of  the  validity  of  the  second  marriage  and  that  the  first  marriage 
has  been  terminated,'^  but. this  prjQSum|)tion  does  not  hold  where 
thereisevideoboetx) -the  contrary.*'  ^ 

§  22.  Same  Subject;  Impediments  following  Divorce. 

Under  this  same  head  may  be  considered  a  disq^ualification  intro- 
duced into  some  parts  of  this  country  by  legislative  enactments; 
namely,  the  impediment  which  follows  divorce.**  A  divorce  a 
vinculo  should  on  general  principles  leave  both  parties  free  to  marry 
again.  But  such  is  not  always,  th^  case.  Thus,  in  Kentucky,  the  V 
person  injured  might  not  marry  again  befpre  the  qxpiration  of  two 
years  from  the  decree  of  dissolution.**  An4  in  several  States  the 
guilty  party  is  prohibited  from  marrying  ftgain,  during  the  lifetime 

of  the  .inno<;ent  spouse  divorcedj— *.P^o^^?i^^  <^f. ^^y^^^^/^S^J 
more  judicious  to  ^pp.ly  vn.terrorem  by  jway  of  .previ^ntion.thM^i  as 
a  suitable  method  of  punishment.*' ,  In  Scotland,  ^ber^  is  a  peculiar 
but  not  u^^easanable.  law,  wiich  fojrbids. the, guilty  party  .after 
divorce  from  marrying  the  parti<:fip$jcriminisj,  this  ^as  framed 
evidently  to  defeat  coUusivi^  practice  between  persojis  dj&sirijQg  to 
put  away  an  outstanding  obstacle  to  their  own  union.*^  A  divorce 
nisi  is  of  course  only  partial  5    and*  a  marriage  solemnized  before 

91.  Faller  v.  FuTIer^  33  Kan.  5S2.  Validity    in     eollatbral    proeeeclings. 

See  sueedssion  of  Thomas,  144  La.  25.  And  see  152  Mass.  533. 
80  80.  186  (good  faith  not  presumed         96.  See  Parke   v.  Barron,  20  Ga. 

where  a  matnre  woman  marries  a  man  702 ;  Clark  y.  CaMidy,  62  Ga.  407^  53 

whom  she  knows  to  bo  already  mar-  ^arb.    454.    Snch    prohibitions    are 

ried  depending  on  his  mere  assertion  sometimes  evaded  by  going  into  an- 

that  he  had  obtained  a  divorce).  other   neighboring   State,   and   there 

04.  /n  r5  Sal vin*s  Will,  Its  N.Y.S,  contracting  what  by  local  law  is  a 

89T-      /n re  Hilton's  Estate,  —  Pa. — ,  valid  marriage.     Thorp  v.  Thorp,  90 

106    A.    69;    Tanton    v.    Tanton,   —  N.  Y.  602,  92  N.  T.  521,  86  N.  T.  18. 

Tex.    Civ.  App.  — ,  209  S.  W.  429.  ITotwithstanding  a  New  York  prohi- 

93.  Succession  of  Thomas,  144  La.  bition,  parties  went  into  New  Jersey 

25,  80  So.  186.  or  Connecticut  for  such  purpose.    Ih. 

M.  1  Bishop,  Mar.  ft  Div.,  5th  ed..  See  Hahn  v.  Hahn,  —  Wash.  — ,  176 

f$  304-307;  Stimson,  §  6241.  '  P.  3. 

96.  Cox  v.  Combs,  8  B.  Monr.  231.         97.  1  Fraser,  Dom.  Rel.  82.     In  a 

Ifason  V.  Mason,  101  Ind.  25,  treats  few  of  the  United  States,  legislation 

SL  marriage  in  violation  of  such  in-  is  found  to  the  same  effect*    Stimson, 

failntion  as  voidable  only,  so  that  one  Am.  Stat.  Law,  S  6241. 
party  may  be  estopped  to  deny  the 
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the  absolute  decree  can  take  effect  is  void,**  but  where  tKe  parties 
live  together  after  the  divorce  b^ecomes  valid  the  second  marriage 
becomes  also  valid.** 

§  23.  Force,  Fraud,  and  Error,  in  Marriage. 

Seventh,  All  marriages  procured  by  force  or  fraud,  or  involv- 
ing palpable  error,  are  void ;  for  here  the  element  of  mutual  con- 
sent is  wanting,  so  essential  to  every  contract,^  and  fraud  of  a  vital 
character  going  to  the  essence  of  the  transaction  will  be  ground  for 
avoiding  a  marriage.*  The  law  treats  a  matrimonial  union  of  this 
kind  as  absolutely  void  ab  initio,  and  permits  its  validity  to  be 
questioned  in  any  court;  at  the  option,  however,  of  the  injured 
party,  who  may  elect  to  abide  by  the  consequences  when  left  free 
to  give  or  withhold  assent  Force  implies  a  physical  constraint 
of  the  will ;  fraud,  gome  deception  practised,  whereby  an  unnatural 
state  of  the  will  is  brought  about.*  Cases  of  palpable  error,  which 
are  very  rare,  usually  contain  one  or  both  of  these  ingredients. 

What  amount  of  force  is  sufficient  to  invalidate  a  marriage  is  a 
question  of  circumstances.  Evidently  the  same  test  could  not 
apply  to  the  mature  and  the  immature,  to  the  strong  and  the  weak, 
to  man  and  to  woman.  The  general  rule  is  that  such  amount  of 
force  as  might  naturally  serve  to  overcome  one's  free  volition  and 


98.  Cook  v.  Cook,  144  Mass.  163. 
Such  a  marriage  maj  be  annulled  ac- 
cordingly. Wilson  V.  Wilson,  172  N. 
Y.  S.  673. 

99,  Kinney  v.  Tri-State  Telephone 
Co.,  —  Tex.  Civ.  App.  — ,  201  8.  W. 
1180;  McLaughlin  v.  Laughlin,  201 
Ala.  483,  78  So.  388. 

1.  2  Kent,  Com.  76,  77  j  1  Bishop, 
Mar.  &  Div.,  5th  ed.,  §§  164-215 ;  Har- 
ford V.  Morris,  2  Hag.  Con.  423;  4 
Eng.  Ec.  575 ;  Countess  of  Portsmouth 
V.  Eari  of  Portsmouth,  1  Hag.  Ec 
355;  3  Eng.  Ec.  154;  Scott  v.  Shu- 
feldt,  5  Paige,  43;  Dalrymple  v.  Dal- 
rymple,  3  Hag.  Con.  54,  104;  4  Eng. 
Ec.  485 ;  Keyes  v.  Keyes,  2  Fost.  553. 

2.  Davis  V.  Davis,  90  N.  J.  Ch.  158, 
106  A.  644  (concealment  of  tubercu- 
losis) ;  Bolmer  v.  Edsall,  &p  N.  J.  Ch. 
299,  106  A.  646  (concealed  determi- 
nation to  deny  sexual  intercourse) ; 
Thompson  v.  Thompson,  —  Tex.  Civ. 


App.  — ,  202  S.  W.  175,  203  S;  W. 
9r39;  Seed  v.  Reed,  175  N.  Y.  S.  264 
(statutory  method  of  annulment  must 
be  followed) ;  WeiU  v.  Weill,  172  N. 
Y.  S.  589  (concealment  of  prior  mar- 
riage and  annulment) ;  Koehler  v. 
Koehler,  137  Ark.  302,  209  S.  W.  283; 
Gatto  V.  Gatto,  —  N.  H.  — ,  106  A. 
493  (misrepresentation  by  woman  as 
to  her  chastity).  See  Price  v.  Tomp- 
kins, 177  N.  Y.  S.  548  (concealment 
by  woman  of  prior  marriage  to  one 
since  died  is  not  fraud).  Where 
the  marriage  ioould  not  have  taken 
place  in  the  absence  of  the  fraud  this 
is  a  ground  for  annulment,  but  if  the 
.marriage  would  have  taken  place  any- 
way, this  fraud  is  not  a  ground  for 
annulment.  WeiU  v.  Weill,  172  N,  Y. 
S.  589;  AUerton  v.  Allerton,  172  N. 
Y.  S.  152. 

8.  1  Fraser,  Dom.  Bel.  234 
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inspire  tenor  will  render  the  marriage  null/  And  where  the 
party  employing  force  sustains  a  superior  relation  of  influence,  or 
a  post  of  confidence  affording  him  special  opportunities  which  he 
chooses  to  abuse,  this  circumstance  carries  great  weight.  Thus  in 
Harford  v.  Morris,  where  one  of  the  guardians  of  a  yoimg  and 
timid  school-girl,  having  great  influence  and  authority  over  her, 
took  her  to  a  foreign  country,  hurried  her  from  place  to  place  and 
then  married  her  without  her  free  consent,  the  marriage  was  set 
aside;  '  and  similar  c6nsequences  attended  more  recently  the  mar- 
riage of  a  young  school-girl  to  her  father's  coachman,  who  pursued 
his  scheme  while  taking  her  out  to  ride.'  So,  too,  where  a  man 
forced  a  woman  who  was  in  pecuniary  distress  to  marry  him  by 
operating  on  her  fears  of  exposure  and  ruin.^ 

A  marriage  by  compulsion  is  procured  when  an  adult  under 
illegal  arrest  is  forced  to  marry;  and  so,  probably,  though  the 
arrest  were  legal,  if  malicious  circumstances  are  manifest.'  But 
if  a  single  man  under  legal  arrest  marries,  by  advice  of  the  officer 
or  magistrate,  the  woman  whom  he  has  seduced  or  got  with  bastard 
offspring,  in  order  to  escape  a  just  prosecution,  meaning  a  prosecu- 
tion for  probable  cause  and  not  a  malicious  one,  the  law  disinclines 
to  annul  such  a  marriage  for  duress  in  case  of  an  adult,  but  will 
favor  a  presumption  of  honest  repentance  on  his  part,  and  hold 
him  bound ;'  substantial  justice  being  thereby  done  to  the  utmost, 


4.  Shelf.,  Mar.  A;  Div.  213;  1 
Bishop,  Blar.  ft  Div.,  5th  ed.,  §  211. 

5.  2  Hag.  Con.  423;  4  £pg.  £e.  575. 

6.  Lyndon  v.  Lyndon,  69  111.  43. 

7.  Scott  V.  Sebright,  12  P.  D.  21. 

8.  Beg.  V.  Orgill,  9  Car.  &  P.  80; 
Soole  T.  Bonney,  37  Me.  128;  Collhifl 
T.  Colluu,  2  Brews.  (Pa.)  515 ;  Barton 
T.  Morris,  15  Ohio,  408;  Benton  v. 
Benton,  1  Day,  111;  1  Bishop,  Mar. 
ft  DiT.,  5th  ed.  212. 

A  man  is  sometimes  forced  into  a 
marriage  which  ought  to  be  annulled. 
See  Bassett  v.  Bassett,  9  Bush,  696. 
In  Willard  v.  WiUard,  6  Baxter,  297, 
before  testimony  was  taken,  an  alle- 
gation of  duress  was  sostained  against 
demurrer.  BEene  the  man  claimed  that 
the  woman's  brother  seised  him  on 
the  highway,  and  forced  him  to  marry 
her,  and  that  as  soon  as  the  duress 


was  over  he  escaped;  also  that  the 
woman  had  a  child  three  months  after- 
wards. Duress  was  -claimed  by  the 
husband  in  Vroom  v.  Marsh,  29  N.  J. 
£q.  15;  but  the  court  allowed  alimony 
pendente  lite  to  the  wife,  she  denying 
the  charge.  ' 

9.  Jackson  v.  Winne,  7  Wend.  ^7; 
Sickles 't.  Carson,  26  N.  J.  Eq.  440; 
Honnett  v.  Honnett,  33  Ark.  156; 
State  V.  Davis,  79  N.  C.  603 ;  Johns  ▼. 
Johns,  44  Tex.  40;  Williams  v.  State, 
44  Ala.  24;  Buigers  v.  New  Bruns- 
wick, 42  N.  J.  Eq.  55;  Marvin  v. 
Marvin,  52  Ark.  425.  In  Smith  v. 
Smith,  51  Mich.  607,  the  marriage 
was  annulled  where  the  party  was  a 
"boy  of  eighteen  and  the  woman 
much  older."  See  Beckermeister  y. 
Beekermeister,  170  N.  T.  S.  22. 
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and  the  leaser  scandal  to  society  permitted  in  order  to  avert  the 
greater*  .  . 

As  to  frauds  in  order  to  vitiate  a  marriage^  it  should  go  to  the 
very  essence  of  the.  oontra^st.  But  what  constitutes  this  essence  ? 
.The  marriage  relation  is  not  to  be  disturbed  for  trifles,  nor  can  the 
cumbrous  machinery  of  the  courts  be  brought  to  bear,  upon  impal- 
pable things.  The  law,  it  has  been  well  observed,  malces  no  pro- 
vision for  the  relief  of  a  blind  credulity,  however  it  m^y  hav^  been 
produced/®  Fraudulent  misrepresentations  of  one  party  a^  to 
birth,  social  position,  fortune,  good  health,  and  temperament,  can- 
not  therefore  vitiate  the  contract.  Caveat  emptor  is  the  harsh  but 
necessary  maxim  of  the  law.  Love,  however  indispensable  in  an 
esthetic  sense,  is  by  np  means  a  legal  essential  to  marriage ;  simply 
because  it  cannot  be  weighed  in  the  scales  of  justice.  So,  too,  all 
such,  matters  are  peculiarly  within  the  knowledge  of  the  parties 
themselves,  anil  they  are  put  upon  reasonable  inquiry.*^ 

Not  even  does  the  concealment  of  previous  unchaste  and  immoral 
behavior  in  general  vitiate  a  marriage;  for  although  this  seems  to 
strike  into  the  essence  of  the  contract,  yet  public  policy  pronounces 
otherwise,  and  opens  marriage  as  the  gateway  to  repentance  and 
virtue."  If  the  profligate  continue  a  profligate  after  inarriage, 
the  divorce  laws  afford  a  means  of  escape  to  the  deluded  victim. 
Still,  as  this  doctrine  seems  to  bear  hard  upon  innocent  persons 
marrying  in  good  faith  and  with  misplaced  confidence,  it  is  applied 
not  without  some  limitations.  Thus  it  is  held  that  where  a  woman, 
pregnant  by  another  man  at  the  time  of  the  nuptials,  bears  a  child 
soon  after  to-  an  innocent  husband,  the  marriage  may  be  avoided 
by  him ;  for  she  has  thereby  not  only  inflicted  upon  him,  by  decep- 
tion, the  grossest  possible  moral  injury,  but  subjected  them  both  to 
scandal  and  ill-repute.^*     The  courts,  however,  have  taken  heed 


10.  Lord  StoweU,  in  Wakefield  v. 
Haekay,  1  PhiUim.  137 ;  2  Kent,  Com. 
77;  1  Bishop,  Mar.  &  Div.,  5th  ed., 
§§  166-168;  Libman  v.  Libmau,  169 
N.  Y.  S.  900,  102  Misc.  Bep.  143. 

11.  Concealment  bj  the  woman  that 
she  was  a  kleptomaniac — by  this  not 
meaning  insanity  —  was  held  no  f rand 
as  to  essentials,  in  Lewis  ▼.  Lewis,  44 
Minn.  124. 

12.  Bishop,  Mar.  &  Div.,  §§  170, 
179;  Bogers,  Ec.  Law,  2d  ed.,  644;  1 
Fraser,   Dom.   Bel.  231;    AyL  Parer, 


362>  363;  Swinb.  SponsallB,  2d  ed.,  152; 
Best  V.  Best,  1  Add.  £c.  411 ;  2  £ng. 
Ee.  158;  Leavitt  v.  Leavitt,  13  Mich. 
452;  Wier  V.  StiU,  31  Iowa,  107. 

13.  Beynolds  v.  Beynolds,  3  Allen, 
605.  See  also  Baker  ▼.  Baker,  13  Cal. 
87;  Montgomery  v«  Mcmtgomery,  3 
Barb.  Ch.  132;  Wrig)it,  630;  AUen's 
Appeal,  99  Penn.  St.  196;  Gard  t. 
Gard,  204  Mich.  255,  169  N.  W.  908. 
See  CogsweU  v.  Cogswell,  -t-  B.  C.  ^— , 
258  P.  287.  . 
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not  to  press  this  exception  far,  refusing  to  allow  one  to  shake  off 
the  obligations  he  has  contracted  with  a  woman  whom  he  knew 
before  marriage  to  be  with  child,  and  in  fact  had  himself  debauched, 
notwithstanding  he  married  upon  the  faith  of  her'  previous  assur- 
ances that  her  pregnancy  was  by  him,  and  was  undeceived  by  thfe 
time  the  child  came  into  the  world.  ^*  Furthermore,  if  a  man 
marries  any  woman  whom  he  knows  to  be  unchaste  and  pregnant, 
it  is  his  own  folly  if  he  places  implicit  confidence  in  any  of  her 
statements ;  ^^  and  if  he  was  unchaste  with  her  himself,  he  debars 
himself  from  complaining  that  he  found  her  pregnant  by  another.** 
But  whenever  an  innocent  man  manries  a  woman,  supposing  her, 
with  reason,  to  be  virtuous,  and  she  concels  her  pregnancy  from 
him,  the  subsequent  production  of  another  man's  child  so  unpleas- 
antly complicates  the  marriage  relation  that  he  ought  to  be  allowed 
his  exit  if  he  so  desires,  both  in  justice  ito  himself  and  because  the 
woman  knew  the  risk  she  ran  of  bringing  .the  parental  relaition  to 
shame  by  marrying,  and  chose  to  incur  it.  lii  short,  while  mar- 
riage may  bel  accepted  by  any  one  whose  past  life  has  been  disso- 
lute, as  the  portal  to  a  new  and  honest  career,  for  which  reason  con- 
cealment of  the  past  dannbt  legally  be  predicated  of  either  party  as 
an  essential  fraud,  we  apprehend  that  the  woman  who  brings  sur- 
reptitiously to  the  marriage  bed  the  incuinbrance  of  some  outside 
illicit  connection  introduces  a  disqualification  to  thie  union  as  re^l 
as  the  physical  impotence  of  a  man  would  be,  resulting  from  his 
own  lascivibusness.  ' 

As  io  error,  it  may  be  said,  as  in  fraud,  that  the  error  should 
reach  the  essentials ;  and  Chancellor  Kent  j  ustly  observes  that  it 
would  be  difficult  to  find  a  case  where  simple  error,  without  some 
other  element,  would  be  permitted  to  vacate  a  marriage.*''  There 
is  an  English  case  in  point,  where  a  man  courted  and  afterwarlds 
married  a  young  lady,  believing  her  to  be  a  certain  rich  widow, 
whom  he  had  known  only  by  reputation.  She  and  her  friends  had 
countenanced  the  deception.     It  was  held,  nevertheless,  that  the 

r 

li.  F088  V.  F088,  12  Allen,  ^.    It  la.  Beilheimer    v.    Seilheuner,    40 

was  here  paggested  by  the  court  that  N.  J.  £q«  412;  Foss  v.  Foas,  12  Allen, 

the  man  might  hare  taken  medical  or  26. 

other  advice  before  marriage,  instead  17.  2    Kent,   Oom.    77.     See   Lord 

of  relying  upon  the  woman's  word.  Campbell,  in  Beg.  ▼.  MilUs,  10.  CL  k 

15.  Crehore   v.   Crehore,   97   Mass.  F.  534,  785;  1  Bishop,  Mar.  &  Div., 

330.  5th  ed.,  §  207;  Clowes  v.  Clowesi  3 

Curt.  Ec  185,  191. 
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marriag0  muat  stand.^^  But  the  palpable  substitution  of  some 
other  individual  for  the  person  actually  accepted  and  intended  for 
marriage  may  properly  be  repudiated  by  the  victim  to  the  fraud. ^* 
And  some  cases  have  gone  even  farther^  ajs  where  a  soO'Undrel  palms 
himself  off  as  a  certain  individual  of  good  repute;  ^^  though,  gen- 
erally speaking,  deception  as  to  name  is  not  r^arded  as  more  fatal 
than  deception  concerning  character  or  fortune. 

The  element  of  imperfect  consent  is  readily  associated  with 
cases  of  the  present  class.  Thus,  if  a  person  is  unwittingly  en- 
trapped into  a  marriage  ceremony,  not  meaning  nor  affording 
reason  for  the  other  party  to  believe  that  it  should  be  binding,  this 
marriage  may  be  repudiated.  ^^  And  in  general  a  mock  marriage 
in  jest  is  no  marriage,  though  a  dangerous  sporf 

The  fratid  may  be  waived  and  the  party  estopped  to  rely  on  it 
by  cohabitation  after  knowledge  of  the  fraud.' 


2S 


§  24.  Force,  Fraud,  and  Error :  Subject  continued. 

In  most  of  the  reported  cases  of  force,  fraud,  and  error,  two  or 
more  of  these  elements  are  united ;  and  frequently  another  distinct 
impediment  appears,  such  as  tender  years  on  the  part  of  the  injured 
party ;  or,  with  regard  to  the  offender^  the  suppression  of  material 
facts  relative  to  some  former  marriage,  or  to  his  own  mental  or 
physical  incapacity;  or  some  other  cause  of  nullity  is  shown  by 
the  evidence.  In  the  reported  cases,  where  the  complainant  was 
successful,  some  unprincipled  man  has  generally  sought  to  gain 
undue  advantage  from  the  person  and  fortunes  of  one  whose  feebler 
will  or  overstrained  fears  rendered  her  an  easy  prey;  it  rarely,  if 
ever,  appears  that  such  force  or  fraud  has  led  to  a  reasonable  and 
well-assorted  match.  Such  unequal  alliances  need  find  favor  from 
no  tribunal." 

All  marriages  of  this  sort  are  binding  without  further  ceremony, 
provided  the  injured  party  sees  fit  to  aflSrm  it  after  all  constraint 


18.  Feilding's  Case,  cited  in  Burke's 
Celebrated  Trials,  63,  78,  and  in  1 
Bishop,  Mar.  ft  Div.,  5th  ed.,  §  204. 

19.  Fiction  supplies  such  instances, 
as  in  Scott's  norels,  St.  Bonan's 
Well  And  see  2  Kent,  Com.  77;  1 
Bishop,  S  207. 

20.  Bex.  v.  Burton,  3  M.  &  8.  537. 
31.  Clark  ▼.  Field,  IS  Vt.  460. 

92.  McClurg  v.  Terry,  2t  N.  J.  Eq. 
225.    See  poaif  §  22. 


23.  Koehler  y.  Koehler,  137  Ark. 
302,  209  S.  W.  283. 

24.  See  Heff er  v.  Heffer,  3  M.  &  S. 
265;  Bex.  ▼.  Burton,  3  M.  &  8.  537; 
Swift  V.  Kelly,  3  Knapp,  257;  Nace 
V.  Boyer,  6  Casey,  99;  Robertson  v. 
Cole,  12  Tex.  356;  Cameron  v.  Mal- 
colm, Mor.  12586,  cited  1  Bishop,  § 
199;  Lyndon  v.  Ljmdon,  69  111.  43; 
Powell  V.  Cobb,  3  Jones,  Eq.  456; 
Scott  V.  Sebright,  12  P.  D.  21. 
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is  removed,  or,  in  other  words,  to  perfect  the  consent;  but  no  such 
freedom  of  choice  seems  to  be  left  to  the  offending  party.  Hence 
this  sort  of  marriage  seems  neither  void  nor  voidable  in  the  legal 
acceptation;  but  rather  inchoate  or  incomplete  imtil  ratified, 
though  void  if  the  injured  choose  so  to  treat  it.  Where  consum- 
mation never  followed  the  nuptials,  the  courts  are  the  more  readily 
disposed  to  set  aside  the  match;***  but  in  any  event  copulation, 
with  knowledge  of  the  fraud,  and  after  removal  of  all  constraint, 
is  an  effectual  bar  to  relief.**  Here,  as  in  ^1  analogous  instances, 
the  complainant  should  appear  not  to  have  yielded  knowingly  and 
willingly  to  the  situation.*'' 

The  issue,  we  may  iidd,  is  between  the  offender  and  the  injured 
party,  and  thifd  persons  have  no  right  to  interfere,  even  though 
it  be  alleged  that  there  was  intent  to  defraud  them  i;^  their  own 
property  interests.*'  In  fact,  marriage  stands  or  falls  by  public 
permission  with  reference  only  tp,  the  marriage  parties ;  wd  yvjxer- 
ever  they  have  legally  assumed,  the  relation  as  pne  agrieeable  to 
themselves,  outsiders  cannot  meddle  with  the  status  from  outside 
considerations.  Wh^re,:too,  a  i^arriagehas  been, affected  through 
the  fraudulent  conspiracy  of  third  persons,  the  ruje  is  that,  unless 
one  of  the  contracting  parties  is  pqgiuzant  of  the  fraud,  the  mar^ 
riage  is  perfect ;  but,  if  cognisant,  it  is  to  he  deemed  the  frs^ud  of 
such  party  and  treated  accordingly.** 

■  .  *  t  p 

§  25.  Essential  of  Marriage. Celebration. 

Eighth.  We  are  now  brought  to  the  important  subject  of  the 
formal  marriage  celebration.  Here  there  is  a  wide  difference 
noticeable  between  general  prineiples  aod.  established  prac^^e. 
We  are  to  consider  this  topic,  then,  in  two  s^arate  aspects :   ( 1)  as 


25.  Lyndon  y.  Lyndon,  69  HI.  43; 
Robertson  y.  Cole,  12  Tex.  356;  Cam- 
eron y.  Malcolm,  aiipra. 

26.  1  Bishop,  Mar.  &  Div.,  5th  ed., 
§§214,  215;  1  Burge,  Col.  &  For. 
Laws,  137;  1  Fraser,  Dom.  Eel.  229; 
Scott  y.  Bhaeldt,  5  Paige,  43;  Leayitt 
r.  Leayitt,  13  Mich.  452;  Hampstead 
V.  Plaifltow,  49  N.  H.  84. 

27.  A  we&k,  hysterical  woman  was 
wooed  by  a  yonnger  consin  who 
wanted  her  or  her  money,  and  who 
took  her  into  a  ohnrch  and  threatened 
to  Uow  his  own  brains  otit  if  she  did 


not  marry  him  then  and  there.  The 
fact  thai  she  went  through  the  cere- 
mony without  any  signs  of  unwilling- 
ness was  taken  strongly  against  her, 
though  the  marriage  was  neyer  con- 
summated. Cooper  y.  Crane  (1891), 
P.  369. 

2a.  McKinney  y.  Clarke,  2  Swan, 
321. 

29.  Snllivan  y.  Sttlliyan,  2  Hag.  Con. 
238,  246;  Bex  y.  Minshull,  1  Ney.  & 
M.  277 ;  1  Bishop,  Mar.  ft  Diy.,  §  173 
et  »eq.;  Barnes  y.  Wyethe,  28  Vt.  41; 
Btasett  y.  Bassett,  9  Bush,  696. 
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to  marriage  abservance  in  the  absence  of  civil  requirements;  (2) 
as  i6  marriage  observance  under  the  statutes  npw  i|i  force  in 
England  and  America. 

It  is  to  be  premised,  however,  by  way  of  enlarging  upon  the  idea 
of  perfect  and  imperfect  consent  suggested  under  the  last  head,  that 
some  form  of  marriage  promise,  some  ceremony,  however  slight,, 
has  always  been  deemed  essential  to  the  validity  of  marriage.  The 
common  language  of  the  books  is  that,  in  the  absence  of  civil  regu- 
lations to  the  contrary,  marriage  is  a  contract^  and  nothing  but 
mutuJai  consent  is  required.  And  the  old  maxim  of  the  Roman  law 
is  quoted  to  support  this  view:  Nuptias  non  concvhiiiLs,  sed  con- 
sensite,  faciL^^  But  is  there  i;iot  an  ambiguity  in  the  use  of  such 
language  1  For  it  is  material  to  ask  whether  consensus,  or  consent, 
is  tised  in  the  sen^  of  simple  volition  or.  an. expression  of  volition. 
W^  maintain  thit  the  latter  is  the  correct  legal  view ;  and  that  it 
should  be  said  that  the  law  requires  in  such  cases  a  simple  expres- 
^Ofi  6f  fnvShml  consent,  and  no  more.  For  the  very  definition  of 
rrttittikge  implies  that  thei^  should  be  not  only  the  consenting  mind, 
but  BiJH  exJ)ression  of  the  consenting  mind,  by  words  or  signs,  which 
exprtission  in  proper  iform  constitutes  in  fdct  the  marriage  agree- 
ment. '  It  is  in  this  sense  that  vre  sliall  ai^ply  the  terms  formal  and 
in/drmat  to  marriage  In  the  following  sections. 

Here,  however,  we  mean  to  distiriguifeh  between  tW  promise  of 
marriage  in  the  future,  such  as  involves  a  mere  .enga^ment  to 
marry  and  renders  one  liable  ihT^reach  of  promise  suits;  and  such 
promises  as  justify  the  inference  that  there  is  a  marriage. 

§  26.  Same  Subject;  Itilormal  Celebration. 

(1)  To  constitute  a  marTiagei,  then,  where  there  ai'e  no  civil 
requirements,  or,  in  other  words,  to  constitute  an  informal  mar- 
riage,^—  word^  dearly  e^ressing  mutual  consent  are  sufficient 
without  other  solemnities.  Two  forms  of  consent  are  mentioned 
in  the  books :  the  one,  consent  per  verba  de  prcesenti,  with  or  with- 
out consummation ;  the  other  consent  per  verba  de  futuro,  followed 
by  consummation.'^     Some  writers  have  added  a  third  form  of 

80.  See  ^  Kent,  Com.  86,  87;  Co.  Lord  Cottenham,  in  Stewart  ▼.  Men- 
Litt.  33a;  I  Bisbop,  Max.  &  Div.,  §§  zies,  2  Bob.  App.  Gas.  547;  1  Biskbp, 
218-ae7 ;  Gatto  V.  Gatto,  —  N.  H.  Mar.  &  Div.,  5th  ed.,  §  227 ;  Green  v. 
— ,  106  A»  493  (eonaunomation  doea  Green,  -^  PUu  — ,  80  So.  739;  Love 
not  eataWish  tiie  validity  of  a  nwir-  v.  Love,  —  la.  — ,  171  N.  W.  257; 
riage  to  which  ttaere  if  as  bo  eonaent).  H^bnondaon  v.  Jolmaon,  — ^  Tex.  Cir. 

81.  Swinb.  Sponaals,  2d  ed.,  8 ;   2  App.  — ,  207  S.  W.  586. 
Bum,   Ee.  Law,   PhiUim.   ed.,  455e; 
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consent, —  by  habit  and  repute ;  but  this  is,  very  clearly,  nothing 
more  than  evidence  of  consummated  marriage  amounting  to  a  pre- 
sumption  conclusive  enough  for  the  purpose  at  hand.**  So,  too, 
there  is  reason  to  suppose  that  the  marriage  per  verba  de  futuro 
is  of  the  samB  sort  a$  the  former;  marriage  per  i;6r2^6^  de  prcesenii 
constituting  the  only  real  marriage  promise,^  while  consummation 
following  de  futuro  words  of  promise  raises  simply  a  legal  pre- 
sumption, not  probably  conclusive,  that  words  Je  prcesenti  after- 
wards passed  between  the  parties.  The  copula  is  no  part  of  the 
marriage ;  it  only  serves  to  some  extent  as  evidence  of  marriage.** 
Consensu^,  non  concuhitys,  is  the  ma;dm  of  the  civil,  ecclesiastical, 
and  common  law  alike^** 

Informal  cel^bx^tioi^  constitutes .  mari:iagp  a3  known  to  natural 
and  public.law.  The  Engldsh  canpn  law,  as  it;  stopd  pr^vioijlLp. to 
the  Council  of  Trent,  the  law^f  l^coj;lj|LnGl,  md  in  varipua  European 
countries,  theilaw  qi  8(»jQtO:of  1;he  Uuit64  S^^tas,  a^d,  perhaps  tbe 
comizu)n,  law  of  Expand,,  all  dispeMe  ivitti  th^  cete]pQ.pni|il.  qbcierv- 
ances  of  formal  BiairiagQ.f'^    Ji^focHMl  ^inrri^ge  i0:to,hQ{sugtaft)a0d 


32.  Lord  Selbourxle,  in  the  case  of 
De  Thpren  V.  Attorney-General,  1 H.  Ii. 
App«  686^.0MifinM  thifltview.;  Sesolio 
Breadalbane's  Case,  L.  B.  1  H.  L.  8e^ 
182 ;  Wilson  ▼.  Burnett,  172  N.  T.  B., 
673.  '  •    '•     .••.•:■-.■'••     '      : 

SS.  Pott  ▼.  Forty  70  HI;  i  484;  1 
Bishop,  Man.  4b  Djlv^,  (th  ed.,  §§  ^1^8». 
254;  Jackson  ▼.  Win^e,  7  Wend.  47; 
Bumareslj  v.  Fishly,  3  A.  K.  lEifarslu 
368,  372;  Peck  v*  Peck,  18  B.  I.  485^ 
Walton  ▼.  Walton,  —  Tex.  Civ.  App. 
— ,  203  S.  W.  133. 

54.  Dalrymple  ▼.  iDalryinple,  ^  Hag. 
Con.  54;  4'Eng.  Ec.  485,  4«97  Sliell., 
Mar.  &  Div.  5-7.  But  the  California 
Civil  Code  now  provides  that  consent 
alone  will  not  eonstitnte  marriage;  it 
must  be  followed  by  a  solemnization, 
or  by  a  mntual  assumption  of  marital 
rights,  duties,  and  obligations. 
8haran  v.  Sharon,  79  Cal.  663. 

55.  Informal  marriage  has  been 
recognized  to  a  greater  or  less  extent 
in  the  TTnited  States.  Bickerson  ▼. 
Brown,  49  Miss.  357;  Hutchins  v. 
Kimmell,  31  Mich.  126 ;  Port  v.  Port, 
70  in.  484;  Lewis  v.  Ames,  44  Tex. 


31^;  Dyer  v.,  Brannock,  66  Mbl  391; 
'  Campbell  v.  dullat,  43  Ala:  57;  Ask^ 
v;  DnpTe^i  30-  Om.:  XI t\  Hynes  v.  M^- 
Deimott„,j91.  N.  X:^4?J,;  jWhil^ 
V.  White,  ,82.  Cal.  427.  But  I^ary- 
land  repudiates  th^  doctrinie^  6i  in- 
formal kliarria»ge0.  •  Debison  ^i  'Deni- 
8on,..35  li^d*  361;  .a!|.  l^.  foree  of 
statute  or  otherwise,  4o  certain 
other  States.  See  ,1  Bishop,'  § 
279 ;  Ertill  ▼.  Sogers;  1  Bnih,  62f; 
Holmes  v.  Holmes,  1  Abb.  (TJ.  S.) 
525;  Bobertson  v.  State,  4»  Ala.  609; 
State  T.  Miller,  23  Minn.  352;  Coin- 
ihonwealth  v.  Mnnson,  11^  Mass.  459*; 
State  T.  Hodgskins,  19  Me.  155; 
Schouler,  Hns.  &  Wife,  %%  -31-34; 
Foley's  Appeal,  93  Penn.  St.  86; 
Stimson,  §  6101;  Beneficial  Associa- 
tion ▼.  Carpenter,  17  B.  T.  720;  §  28, 
post.  And  see  Dysart  Peerage  Case, 
6  App.  Cas.  489  (1881).  <' By  the 
common  law,  if  the  contract  be  made 
per  verba  de  preseivti,  it  is  sufficient 
evidence  of  marriage;  or  if  made  per 
verba  de  futuro  eum  eopvldf  the 
copula  would  be  presumed  to  have 
been  allowed  on  the  faith  of  tiie  mar- 
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on  the  theory  that  an  institution  of  such  fundamental  importance 
to  our  race  ought  to  be  good  independently  of,  and  prior  to^  the 
formal  requirements  which  human  government  imposes  at  an 
advanced  stage  of  society.  But,  as  we  shall  see,  the  marriage  acts 
now  in  force  in  England  and  many  of  the  United  States  render 
certain  solemnities,  religious  or  secular,  indispensable.  Most  of 
the  continuous  decisions  relating  to  informal  marriages  (prior  to 
1870  at  least)  are  therefore  to  be  found  in  the  Scotch  reports, 
where  the  general  doctrine  has  been  pretty  fully  discussed.  And 
the  great,  the  almost  insuperable,  difficulty  which  presents  itself  at 
the  outset  in  such  cases  is  thus  clearly  indicated  by  Lord  Stowell  in 
Lindo  V.  Belisario:  "A  marriage  is  not  every  carnal  commerce; 
nor  would  it  be  so  even  in  the  law  of  nature.  A  mere  carnal  com- 
merce, without  the  intention  of  cohabitation  and  bringing  up  of 
children,  would  not  constitute  marriage  under  any  supposition. 
But  when  two  persons  agree  to  have  that  commerce  for  the  pro- 
creation and  bringing  up  of  children,  and  for  dUch  laatiiig  cohabitft- 
tioii^-—  that,  in  a  etate  of  nature,  would  be  a  marriage;  and,  in  the 
absence  of  all  civil,  and  religious  institutions,  might  safely  be  pre- 
sumed to  he,  as  it  is  properly  called,  a  marrioLge  m  the  sight  of 
Ood/'*^  I>id  parties  therefore  coming  thus  together  .mean  forni- 
cation, or  did  they  mean  marriage  ? 

Here  it  is  seen  tbat  there  should  not  only  be  words  of  promise, 
but  that  they*  should  be  uttered  with  matrimonial  intent  :Kot  even 
is  a  solemn  companionship  assumed  on  other  fundamental  con- 
ditions than  those  which  public  policy  assigns  to  the  institution  a 
marriage  of  this  character.*^     To  ascertain  the  purpose  of  the 


riage  promise,  80  tb&t  at  the  time  of 
the  copula  the  parties  aeeepted  each 
each  other  as  husband  and  wife.  On 
this  subject  the  maxim  of  the  law  is 
inexorable,  that  it  is  the  consent  of 
parties,  and  not  their  eonenbina^, 
that  constitutes  valid  marriage.  The 
well-being  of  society  demands  a  strict 
adherence  to  this  principle."  Heb- 
blethwaite  v.  Hepworth,  98  111,  1^6, 
13i2.  And  see  Mathewson  y.  Phoeuix 
Iron  Foundry,  20  Fed.  Bep.  281,  which 
sustaina  the  common-law  vaUdity  of 
informal  marriage.  Hughes  v.  Eano, 
—  Okla.  -— ,  173  P.  447;  Coleman  v. 
James,  •—  Okla.  — ,  169  P.  1064; 
McDaniels  t.  McDaniels,  5  Alaska, 
107;  Wilson  ▼.  Burnett,  172  N.  Y.  B. 


673;  Love  v.  Love,  *-  Ia#  -^>  171 
N.  W.  1^57;  Great  Northern  By.  Co. 
▼.  Johnson  (Minn,  and  Mo.),  254  F. 
683;  In  re  Sheedy's  Estate,  175  N.  T. 
S.  891;  Hamlin  y,  Grogan,  U.  8. 
C.  C.  A.  Mo.,  257  F.  59. 

86.  1  Hag.  Con.  216;  4  £ng.  Ec. 
367,  a74.  See  1  Bishop,  Maf .  &  Diy., 
5th  ed.,  §§  216-267,  and  cases  cited; 
2  Kent,  Com.  86  and  n.;  1  Fraser, 
Bom.  Bel.  149,  184,  187,  212. 

87.  As  where  a  man  and  woman 
made  i^  presence  of  witnesses  a  ''co- 
partnership'' contract  in  writing  to 
live  together  '*  so  long  as  mutual  af- 
fection shall  exist."  P^ck  v.  Peek, 
155  Mass.  479. 
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parties  ia  each  case,  the  eourts  will  look  at  all  the  circumstances, 
and  even  admit  parol  evidence  to  contradict  the  tercis  of  a  written 
ocmtract, —  in  this  respect  modifying  the  ordinary  rules  of  evidence. 
For  writings  of  matrimonial  acknowledgment  may  have  been  inter- 
changed as  a  blind  or  cover  for  some  scheme  well  understood 
between  the  parties.**  Or  again  by  way  of  jest*'  But,  in  cases 
of  doubt^  the  rule  is  to  sustain  the  marriage  as  lawful  and  binding, 
iis  every  presumption  is  to  be  taken  in  favor  of  the  validity  of  a 
marriage^*®  If  there  has  been  continued  intercourse  between  the 
parties,  this  presumption  becomes  of  course  still  stronger/*  And 
if  promises  were  exdianged  while  one  acted  in  good  faith  and  in 
earnest,  the  other  is  not  permitted  to  plead  a  mental  reservation.*' 
Hence  we  may  observe,  generally,  that  a  betrothal  followed  by 
copulation  does  not  make  this  informal  marriage  a  legal  one>  when 
the  parties  looked  forward  to  a  formal  marriage  ceremony,  and  did 
not  agree  to  become  husband  and  wife  without  it/*  If,  too,  a 
woman,  in  surrendering  her  person  to  a  man,  is  conscious  that  she 
is  committing  an  act  of  fornication  instead  of  consummating  such 
a  marriage,  the  copula  cannot^  for  her  sake,  be  connected  with  any 
previous  words  of  pronuBe  so  as  to  confititute  a  marriage/*  And 
a  union  once  originating  between  man  and  woman,  purely  illicit  in 
its  character,  and  voluntarily  so,  there  must  appear  some  formal 
and  explicit  agreement  between  the  parties  thereto,  or.  a  marriage 
ceremony,  or  some  open  and  visible  change  in  their  habits  and 


SS.  Dabymple  v.  DahTrnple,  2  Hag. 
Con.  54,  105;  4  Eng.  Ee.  4S5,  508, 
509,  eited  in  1  Bishop,  Har.  &  Div., 
5tli  ed.,  §§  239-241. 

S9.  lb,;  Bupra,  §  14;  MoClurg  ▼. 
Terry,  21  N.  J.  Eq.  2<&5;  Clark  v. 
Field,  13  Vt.  460. 

40.  Appeal  of  Eva,  —  Ooim.  — ,  104 
A.  238;  Price  v.  Tompkins,  177  N.  T. 
S.  548 ;  Marone  v.  Marone,  174  N.  Y. 
8.  151;  In  re  Hilton's  Estate,  —  Pa. 
— ,  106  A.  69;  Price  v.  Tompkins,  177 
N.  Y.  8.  548;  Kinney  v.  Tri-8tate 
Telephone  Co.,  —  Tex,  Civ.  App.  — , 
201  8.  W.  1180;  Copeland  v.  Copeland, 


—    Okla. 


175   P.   764;    Price   v. 


Tompkins,  171  N.  Y.  8.  844, 172  N.  Y. 
8.  915  (although  prior  marriage  of 
one  of  the  parties  is  claimed) ;  In  re 
Bimms'  Estate,  172  N.  Y.  8.  670; 
Copeland  v.  Copeland,  —  Okla.  — ,  175 


P.  764;  Hamlin  v.  Grogan,  IT.  8.  C.  C. 
A.  Mo.,  257  F.  59. 

41.  Wilson  V.  Burnett,  172  N.  Y.  8. 
673;  Love  v.  Love,  —  Iowa  — ,  171 
N,  W.  257;  Smith  v.  People,  —  Colo. 
— ,  170  P.  959;  Jackson  v.  Claypool, 
179  Ky.  662,  201  8.  W.  2 ;  Coleman  y. 
James,  -—  Okla.  — ,  169  P.  1064 ;  Lin- 
sey  V.  Jefferson,  —  Okla.  — ,  172  P. 
641;  Wells  v.  Allen,  —  Cal.  App.  — , 
177  P.  180;  Beynolds  V.  Adams,  — 
Va,  — ,  99  8.  E.  695. 

42.  Tb,  And  see  1  Fraser,  Dom.  BeL 
213;  Lockyer  v.  Sinclair,  8  Scotch 
Sess.  Cas.  n.  s.  582. 

43.  Peck  V.  Peck,  12  B.  L  485; 
Beverson's  Estate,  47  Cal.  621;  Nelr 
son  V.  State,  —  Tex.  Cr.  App,  — ,  206 
8.  W.  361. 

44.  Port  V.  Port,  70  IlL  484. 
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relatione,  pointing  to  honest  intentions,  before  their  alliance  can  be 
regarded  as  leonverted  into  either  a  formal  or  an  informal  mar- 
riage;*'^  but  the  mere  fact  that  the  relationship  was  meretricious  in 
the  beginning  will  not  prevent  the  establishment  of  a  common-law 
marriage.** 

Nor  is  ih^  issue  between  informal  marriage  and  illicit  intercourse 

to  be  concluded  by  the  conduct  of  the  pair  towards  society.     They 

may,  for  convenience  or  decency's  sake,  hold  themselves  out  to  third 

persons  as  man  and  wife,  while  yet  sustaining  at  law,  and  inten- 

.  tionally,  a  purely  meretricious  relation.*^ 

And  yet  a  proper  r^ard  for  the  real  intention  of  the  cohabiting 
pair  ^icourages  often,  the  presumption  of  innocence  and  good  faith, 
eVen  where  the  relation  assumed  was  an  illegal  one.  Supposing 
two  persons  to  have  made  an  informal  mdrriagej  in  the  mistaken 
belief  that  the  former  spouse  of  one  of  them  was  already  dead,  or 
that  some  sentence  of  divorce  left  them,  in  like  manner,  free  to 
unite.  This  case  should  be  distinguished  from  that  of  some  orig- 
inal understanding  for  a  mere  carnal  commerce.  And  if  the  in^- 
pediment  becomes  removed  in  the  oourSe  of  their  cohabitation 
uDider  such  circumstances,  and  the  pair  live  continuously  together 
as  man  and  wife,  no  new  ceremony,  agreement,  or  visible  change 
in  their  relation  w^uld  probably  be  d^aned  requisite  to  establish 
matrimonial  consent  Subsequent  to  the  removal  of  the  impediment ; 
for  here  the  original  intention  continues,  but  in  the  case  of  carnal 
commerce  necessarily  changes,  in  order  that  an  honest  relation  may 
be  presumed." 

Disbelief  in  ceremonials,  or  conscientious  scruples,  may  be 


46.  See  Floyd  t.  Calvert,  53  Miss. 
37;  Duncan  v.  Dnncan,  10  Ohio  St. 
181;  Hunt's  Appeal,  86  Penn.  St. 
294;  WilUams  v.  Williams,  46  Wis. 
464;  Barnum  v.  Bamum,  42  Md.  251. 
OohaHtation  and  reputation  afford  no 
presumption  of  marriage  under  such 
circumstances.  Appeal  of  Beading  Fire 
Ins.  &  Trust  Co.,  113  Penn.  St.  204.  Per- 
haps the  Scotch  law  is  less  emphatic 
on  this  point.  It  is  stated  in'Breadal- 
bane's  Case,  L.  B.  1  H.  L.  Sc.  182, 
that  a  connection  beginning  as  adult- 
erous may,  on  ceasing  to  be  so,  become 
matrimonial  by  consent,  and  evidenced 
by  habit  and  repute,  without  a  public 
act.    Thompson  v.  Clay,  120  Miss.  190, 


82  So.  1^  Gk)rden  v.  Qorden,  283  111. 
182;  119  N.  E.  312;  Wilson  v.  Bur- 
nett, 172  N.  Y.  S.  673. 

46.  Knecht  v.  Knecht,  —  Pa.  St.  — , 
104  A.  676 ;  Schaffer  v.  Krestovnikow, 
—  N.  J.  — ;  105  A.  239,  103  A.  913, 
102i  A.  246. 

47.  Howe's  Estate,  Myrick  Probate, 
100. 

48.  See  De  Thoren  v.  Attorney-Gen- 
eral, 1  H.  L.  App.  686,  where  the  im- 
pediment followed  divorce ;  here  it  was 
held,  in  conformity  with  the  rule  above 
stated,  that  matrimonial  consent  after 
the  marriage  impediment  was  removed 
might  be  presumed. 
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alleged  m  support  of  an  informal  marriage^  by  way  of  preference, 
where  such  latter  marriage  is  held  lawful,  and  the  parties  mutually 
contracted  with  the  view  of  a  lawful  union.^^ 

§  27.  Same  Subject ;  Informal  Celebration. 

Words  of  present  promise,  in  order  to  constitute  an  informal 
marriage,  must  contemplate  a  present,  not  a  future,  assumption  of 
the  status.  And  herein  lies  a  difficulty:  that  of  discriminating 
between  actual  marriage  and  what  we  now  commonly  term  an 
^ligagement.  If  the  agreement  be  by  words  of  present  promise, — 
as  if  the  parties  should  say,  "  We  agree  to  be  henceforth  man  and 


49.  See  BisseU  v.  BuseU,  55  Barb. 
325.  AHter,  where  statutes  ppsitiyelj 
require  a  ceremonial  marriage.  Bee 
po€t,  §  28. 

An  interesting  Scotch  case  illus- 
trates the  painful  uncertainty  which 
hangs  about  these  informal  marriages. 
A  baronet  of  forty,  and  a  bachelor, 
whose  dissolute  habits  were  notonouSyr 
had  somewhat  intimate  relations  with 
the  family  of  a  man  who  made  fish* 
taeUes.  Entertained  at  the  latter 'b 
house  on  a  birthday  occasion,  with  a 
champagne  supper,  after  which  aUu- 
sion  was  made  by  the  host  to  the  bad 
name  he  was  getting  with  having  the 
baronet  so  much  among  his  daughters, 
the  titled  guest  offered  to  shut  people 's 
mouths;  he  was  poor  and  could  not 
marry  now,  he  said,  but  would  marry 
after  Scotch  fashion.  Then,  kneeling 
before  one  of  the  daughters,  a  damsel 
of  sixteen,  he  took  a  ring  from  his 
pocket,  placed  it  upon  her  third  finger, 
and  said  to  her,  "Maggie,  you  are  my 
wife  before  Heaven,  so  help  me,  O 
God  I  "  and  the  two  kissed  each  other. 
The  daughter  said, ' '  Oh,  Major  I ' '  and 
put  her  arms  around  his  neek.  The 
baronet  and  the  daughter  were  then 
*  *  bedded ' '  according  to  the  old  Scotch' 
fashion.  They  lived  together  for  some 
weeks  after  this  celebration,  and  met 
at  various  times,  but  there  appears  to 
have  been  no  continuous  habitation. 
In  about  thirteen  months  Maggie  had 
a  boy,  whom  she  registered  as  illegiti- 
mate; and  some  eighteen  months  later 


still,  the  baronet  died.  The  parties  ta 
this  hasty  and  apparently  unpremedi- 
tated union  had  not  meantime  repre- 
ented* themselves  as  husband  and  wife ; 
and  as  for  the  baronet,  he  denied  to 
others  that  such  relation  existed,  until, 
when  lying  at  the  point  of  death  in 
lelirium  tremens,  he  seemed  doubtfully 
to  admit  it.  Now,  here  was  an  infor- 
mal marriage,  with  words  of  suitable 
import,  solemn  and  precise,  followed 
by  consummation.  Supposing  this 
ceremony  to  have  been  with  marriage 
intention,  there  was  no  reason  for  dis* 
puting  its  validity ;  nor,  indeed  on  the 
girl's  behalf,  provided  she  took  all  in 
seriousness,  even  though  the  baronet 
himself  jested.  To  be  sure,  he  might 
have  been  maudlin  at  the  moment; 
on  which  point,  however,  the  case  did 
not  turn.  The  British  House  of  Lords 
reversed  the  decision  of  the  Scotch 
Court  of  Sessions,  mainly  upon  circum- 
stantial proof  that  both  parties  by  be- 
havior subsequent  to  the  ceremony 
repudiated  its  force,  and  that  neither, 
in  fact,  had  been  in  earnest.  The  pres- 
ent issue  involved  the  inheritance  of 
the  baronet 's  estate  at  some  lapse  from 
his  death.  Both  parents  of  the  girl 
were  now  dead ;  the  baronet  had  be- 
gotten illegitimate  offspring  during  his 
life  elsewhere ;  and  instead  of  asserting 
upon  his  death,  as  she  might,  that  this 
boy  was  his  lawful  child,  Maggie  had 
at  first  claimed  only  a  bastard's  sup- 
port for  him.  Steuart  v.  Bobertson, 
L.  R.  2  H.  L.  Sc.  494. 
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wife/'  —  the  marriage  is  perfect.  The  form  of  expression  is  nofc 
material.^'^  And  Swin»burne  says  that  though  the  words  should 
not  of  themselves  conclude  matrimony,  yet  the  marriage  would  be 
good  if  it  appeared  that  such  was  the  intent/^  The  proposal  of  one 
must  be  actually  accepted  by  the  other;  yet  such  acceptance  may 
bo  indicated  by  acts,  such  as  a  nod  or  courtesy.  The  mutual  con- 
sent may  'be  expressed  orally  or  in  writing.^'  Written  promises 
are  of  course  unnecessary;  though  the  reported  cases  show  fre- 
quently letters  or  other  writings  interchanged,  from  which  the 
intent  was  gathered.  And  in  the  celebrated  Scotch  case  of  Dal- 
rymple  v.  Dalrymple,  a  marriage  promise  was  established  from 
the  successive  united  acknowledgments  of  the  parties  as  man  and 
wife,  the  writings  having  been  preserved  by  the  lady  and  produced 
by  her  at  the  trial.  In  this  case  the  principle  was  sustained,  that 
words  importing  secrecy  or  alluding  to  some  future  act  or  public 
acknowledgment,  when  superadded  to  words  of  present  promise,  do 
not  invalidate  the  agreement.^*  More  uncertainty  arises  in  matri- 
monial  contracts  where  a  condition  inconsistent  with  marriage  is 
superadded ;  as  if  parties  should  agree  to  live  together  as  man  and 
wife  for  ten  years ;  but  bona  fide  intent  may  be  fairly  presumed 
where  there  are  no  special  circumstances  to  throw  light  upon  the 
conduct  of  the  parties." 

Marriage  by  words  of  future  promise  is  consummated  when  two 
persons  agree  to  marry  at  some  future  period  and  afterwards 
actually  do  cohabit  The  foundation  of  this  doctrine  is  the  pre- 
sumption that  the  parties  meant  right  rather  than  wrong,  and  hence 
th«t  copulation  was  permitted  on  the  faith  of  the  marriage  promise. 
But  in  this  class  of  cases  it  is  requisite  that  the  promise  de  futuro 
should  be  absolute  and  mutual  and  in  good  faith.     Mere  courtship 


60.  Bishop,  Mar.  &  Div.,  5th  ed.,  §§ 
a27,  229 ;  1  Fraser,  Dom.  Bel.  145-149. 

51,  Swinb.  Spousals,  2d  ed.,  87. 

52.  See  Sapp  v.  Newsom,  27  Tex. 
537,  where  marriage  by  means  of  mu- 
tually executing  a  bond  or  contract  is 
sustained  under  the  old  law,  which 
was  of  Spanish  origin.  But  cf.  State 
▼.  Miller,  23  Minn.  352. 

68.  Dalrymple  v.  Dalrymple,  2  Hag. 
Con.  54 ;  4  En^.  Be.  485 ;  Mclnnes  ▼. 
More,  Ferg.   Consist.   Law  Rep.   33; 


Hoggan  ▼.  Craig^ie,  McLean  ft  Bob. 
942. 

64.  See  1  Bishop,  Mar.  and  Diy.,  5th 
ed.,  §§  245-250;  Currie  v.  TurnbuU, 
Hume,  373;  1  Fraser,  Dom.  Bel.  154. 
See  Hamilton  v.  Hamilton,  9  CI.  &  F. 
327;  Hantz  v.  Sealy,  6  Binn.  405; 
Bobertson  v.  Cowdry,  2  West.  Law 
Jour.  191;  Peck  v.  Peck,  155  Mass. 
479.  Bissell  v.  BisseU,  55  Barb.  325, 
shows  an  interesting  state  of  facts, 
upon  which  it  was  decided  that  the 
marriage  was  valid. 
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does  not  suffice,  though  followed  by  carnal  intercourse.'*  Xor  iu 
general  do  words  of  promise  with  immoral  conditions  annexed.  It 
is  admitted  that  no  familiarities  short  of  the  copula  will  convert 
such  loose  espousals  into  matrimonj/*  It  is  not  clear  whether 
cohabitation  after  verba  de  futuro  €ver  raises  a  conclusive  presump- 
tion of  marriage  at  law  or  not ;  unquestionably  the  more  reasonable 
doctrine,  however,  is  that  it  does  not,  and  that  the  intent  of  the 
parties  may  be  shown  as  in  other  cases.^^  But  innocence  will  be 
inferred,  if  possible,  rather  than  guilt."'  So  it  has  been  said  that 
where  a  legal  impediment  exists  to  a  marriage  between  persons 
living  in  licentious  intercourse,  as  the  impediment  sinks  the  status 
rises.®*  It  is  the  promise  to  many  hereafter  on  which  breach  of 
promise  suits  are  founded,  often  ivith  accompanying  proof  that 
sexual  intercourse  was  permitted  on  the  faith  of  the  promise;  here 
there  was  no  marriage,  but  an  engagement  to  marry.*^  In  New 
York  this  doctrine  of  marriage  by  words  de  fviuro  is  utterly  repu- 
diated ;  and  in  other  States  it  is  maintained  quite  broadly  that  all 
informal  marriages  were  unknown  to  the  English  common  law.*^ 
This  last  has  been  long  a  mooted  point  in  the  courts,  and  will  ever 
remain  so ;  but  whatever  may  have  been  the  historical  fact,  certain 
it  is  that  the  necessity  of  a  more  formal  observance  of  marriage  has 


55.  Beid  y.  Laing,  1  Shaw,  App.  Cas. 
440;  Morrison  v.  Dobson,  8  Scotch 
Seas.  347,  cited  1  Bishop,  %  253 ;  Bread- 
albane's  Case,  L.  B.  1  H.  L.  Sc.  182; 
Stewart  v.  Menzies,  2  Bob.  App.  Cas. 
547, 591 ;  1  Fraser,  Dom.  Bel.  188 ;  Beg. 
T.  MilliB,  10  CI.  &  F.  534,  780 ;  Peck  v. 
Peek,  12  B.  I.  485;  Beverson's  Estate, 
47  Cal.  621;  Dumareely  v.  FisUy,  3 
A.  K.  Marsh.  368;  1  Bishop,  Mar.  & 
Div.,  5th  ed.,  §§  253-265,  and  other 
eases  cited;  Port  v.  Port,  70  111.  484. 

56.  1  Bishop,  §  253. 

57.  See  Volume  II,  as  to  breach  of 
promise.  Seduction  under  breach  of 
promise  does  not  constitute  a  marriage. 
See,  too,  Morrison  v.  Dobdon,  8  Scotch 
Sees.  347. 

58.  See  Cheney  v.  Arnold,  15  N.  Y. 
345;  Duncan  y.  Duncan,  10  Ohio  St. 
181;  and  comments  of  Mr.  Bishop, 
§$  255-258;  Beg.  v.  MOlis,  10  CI.  &  F. 
534 ;  Swinb.  Sponsals,  2d  ed.,  225, 226 ; 


Bobertson  v.  State,  42  Ala.  509^. 

59.  1  Bishop,  Mar.  &  Div.,  5th  ed., 
§  248 ;  De  Thoren  v.  Attorney -General, 
1  H.  L.  App.  686. 

60.  Schouler,  Hus.  &  Wife,  §§  40-51. 

61.  Cheney  v.  Arnold,  15  N.  Y.  345. 
But  see  Bishop,  §§  255-258;  Bissell  v. 
Bissell,  55  Barb.  325.  And  see  Deni- 
son  y.  Denison,  35  Md.  361 ;  Holmes  y. 
Holmes,  1  Abb.  (U.  S.)  .525;  Duncan 
V.  Duncan,  10  Ohio  St.  181;  Port  v. 
Port,  70  111.  484.  The  opinion  of  Lord 
Stowell,  in  the  case  of  Dalrymple  v. 
Dalrymple,  to  which  we  have  alluded, 
is  an  admirable  exposition  of  the  law 
of  informal  marriages.  It  is  a  master- 
piece of  judicial  eloquence  and  care- 
ful research.  Continuous  cohabitation 
within  Scotland  establishes  marriage 
in  Scotch  law,  but  cohabitation  outside 
Scotland  will  not  constitute  marriage. 
Dysart  Peerage  Case,  6  App.  Cas.  489. 
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been  almost  universally  recognized ;  and  the  very  words,  "  marriage 
in  the  sight  of  God,"  so  familiar  to  the  readers  of  the  Scotch  matri- 
monial law,  not  only  import  the  peculiar  embarrassments  which 
attend  the  justification  of  such  loosely  contracted  alliances  before 
the  world,  but  attest  the  solemn  character  of  this  institution.** 

§  28.  Same  Subject ;  Formal  Celebration. 

(2)  All  the  learning  of  informal  marriages,  if  there  was  ever 
much  of  it,  was  swept  out  of  the  English  courts  when  formal 
religious  celebration  was  prescribed  by  positive  statute.  Oeremo* 
nials  had  long  been  required  by  those  canons  upon  which  the 
ecclesiastical  law  was  based.  Lord  Hardwicke's  Act,  passed  in  the 
reign  of  George  II.**  This  act  required  all  marriages  to  be  solemn- 
ized in  due  form  in  a  parish  church  or  public  chapel,  with  previous 
publication  of  the  banns;  and  marriages  not  so  solemnized  were 
pronounced  void,  unless  dispensation  should  be  granted  by  special 
license.  Some  harsh  provisions  of  this  act  were  relaxed  in  the 
reign  of  George  IV.,  but  soon  re-enacted.**  More  recent  legislation 
permits  of  a  civil  ceremonial  before  a  register,  to  satisfy  such  as 
may  have  conscientious  scruples  against  marriage  in  church,*^  and 
has  legalized  marriage  in  Nonconformist  chapels.**  Such,  too,  is 
the  general  tenor  of  legislation  in  this  country;  the  law  justly 
regarding  civil  observances  and  public  registration  suflBcient  for 
its  own  purposes,  while  human  nature  clings  to  the  religious 
ceremonial.*'' 

Either  celebration  before  a  clergyman  or  with  the  participation 
of  some  one  of  such  civil  officers  as  the  statute  may  designate  is 
therefore  at  the  option  of  parties  choosing  at  the  present  day  to 
marry.  This  is  the  law  of  England  and  America.  And  the  only 
controversies  ever  likely  to  occur  in  our  courts  would  be  where  the 
language  of  the  statutes  in  some  particular  State  left  it  doubtful 
whether  marriages  celebrated  informally  were  to  be  considered  abso- 


62.  For  a  case  arising  on  an  indict- 
ment against  a  man  for  cohabiting 
with  a  woman  without  formal  mar- 
riage,  but  under  a  special  contract  for 
a  life-union  and  joint  accumulation  of 
property  and  eare  of  children,  see 
State  ▼.  Miller,  23  Minn.  352.  And 
see  Commonwealth  v.  Munsom,  127' 
Mass.  459. 

«3.  26  Geo.  H.,  ch.  33  (1753). 

64.  3  Geo.  IV.;  4  Geo.  IV.,  ch.  76. 


65.  See  6  &  7  Will.  IV.,  ch.  85  &  ch. 
&8;  7  Will.  IV.,  and  1  ViCt,  ch.  23, 
and  3  &  4  Vict.,  ch.  92. 

66.  The  Marriage  Act,  1898  (61  & 
62  Vict.,  ch.  68)  j  62  &  68  Vict.,  ch. 
27;  1  Bdw.  VII.,  ch.  23;  3  Edw.  VII., 
ch.  26. 

67.  See  2  Kent,  Coni.  88-90;  1 
Bishop,  Mar.  &  Div.,  6th  ed.,  §  27^; 
Stimson's  Am.  Stat.  Law,  §  6120. 
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lately  null.  It  is  to  be  borne  in  mind  that  Lord.Hardwicke's  Act 
is  of  too  recent  a  date  to  be  considered  as  part  of  our  common  law. 
Was,  then,  marriage  in  facie  ecclesice  essential  in  England  before 
the  passage  of  this  act  ?  It  is  admitted  that  the  religious  marriage 
celebration  was  customary  previous  to  the  Reformation.  It  is  fur- 
ther allowed  that  the  church,  centuries  ago,  created  an  impediment, 
now  obsolete,  called  "  precontract,^*  the  effect  of  which  was  that 
parties  engaged  to  be  married  were  bound  by  an  indissoluble  tie,  so 
that  either  one  could  compel  the  other  to  submit  at  any  time  to  the 
ceremonial  marriage.  But  whether  precontract  rendered  children 
legitimate,  and  carried  dower,  curtesy,  and  the  other  incidents  of 
a  valid  marriage,  is  not  clear.  In  1844  the  question,  whether  at 
llie  common  law  a'marriage  without  religious  ceremony  was  valid^ 
went  to  the  English  House  of  Lords,  and  resulted  in  an  equal 
division.^  And,  curiously  enough,  such  was  the  fate  of  a  similar 
case  in  this  country  before  the  highest  tribunal  in  the  land.*'  So 
that  we  may  fairly  consider  the  law  on  this  point  as  doubly 
unsettled.''^ 

Among  most  nations  and  in  all  ages  has  the  celebration  of  mar- 
riage been  attended  with  peculiar  forms  and  ceremonies,  which 
have  partaken  more  or  less  of  the  religious  character.  Even  the 
most  barbarous  tribes  so  treat  it  where  they  hold  to  the  institution 
at  all.  The  Greeks  offered  up  a  solemn  sacrifice,  and  the  bride  was 
led  in  great  pomp  to  her  new  home.  In  Rome,  similar  customs 
prevailed  down  to  the  time  of  Tiberius.  Marriage,  it  is  tru^, 
degenerated  afterwards  into  a  mere  civil  contract  of  the  loosest 
description,  parties  being  permitted  to  cohabit  and  separate  with 


88.  Beg.  V.  Millis,  ID  CL  &  F.  534. 
60.  JeweU  v.  Jewelli  1  How.  (U.  S.) 
219. 

70.  See  full  discussion  of  this  ques- 
tion,  with  authorities,  in  note  to  2 
Kenty  Com.  87 ;  also  in  1  Bishop,  Mar. 
&  Div.,  §§  269-282;.  Cheney  v.  Arnold, 
15  N.  Y.  345.  The  American  doctrine 
is,  that  the  intervention  of  one  in  holy 
orders  was  not  essential  at  common 
law.  This  ia  the  yiev?  of  Chancellor 
Kent,  Judge  Beeve,  and  Professor 
Gre^nleaf,  as  expressed  in  theit  re» 
gpective  teist-books^,  also  the  general 
current  of  American  decisipna,  Mr. 
Bishop  confirms  these  conclusions 
while  soggesting  new  reasons  for  such 

4 


an  American  doctrine ;  as  for  instance,, 
that  in  these  colonies  the  attendance 
of  one  in  holy  orders,  and  more  espe- 
cially of  an  ordained  clergyman  of  the 
established  church,  could  not  always 
be  readily  procured.  See  1  Bishop, 
Mar.  &  Div.,  5th  ed.,  §§  279-282,  and 
decisions  collated;  2  Kent,  Com.  87; 
Keeve,  Dom.  Bel.  196  et  seq,;  2  Greenl. 
Ev.,  §1  460. 

But  in  several  States  the  contrary 
is  declared  to  be  the  common  law. 
1  Bishop,  ib^  And  statutory  forms  are 
declared  requisite,  and  the  doctrines  of 
informal  marriage  denied  more  or  less 
emphatically,  as  the  foregoing  pages 
have  shown.     Supra,  %  26,  note  49. 
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almost  equal  freedom.''^  The  earlj  Christians,  there  is  reason  to 
suppose,  treated  marriage  as  a  civil  contract,  yielding,  perhaps,  to 
the  prevailing  Roman  law.  Yet  the  teachings  of  the  Xew  Testa- 
ment and  church  discipline  gave  peculiar  solemnity  to  the  relation. 
And  religious  observances  must  have  prevailed  at  an  early  date, 
for  in  process  of  time  marriage  became  a  sacrament  In  England, 
centuries  later,  it  needed  only  Lord  Hardwicke's  Act  to  apply 
statute  law  to  a  universal  practice;  for  although,  in  the  time  of 
Cromwell,  justices  of  the  peace  were  permitted  to  perform  the  cere- 
mony, popular  usage  by  no  means  sanctioned  the  change^  Informal 
marriages  are  uncommon  even  in  Scotland,  where  the  civil  law  pre- 
vails. In  our  own  country  it  is  not  surprising  that  local  juris- 
prudence should  have  exhibited  some  signs  of  reaction  against 
ancient  canon  and  kingly  ordinance.  Yet,  even  with  us,  the  almost 
universal  custom  repudiates  informal  and  civil  observances ;  and, 
secured  in  the  privilege  of  choosing  prosaic  and  business-like 
methods  of  procedure,  Christian  America  yields  its  testimony  in 
favor  of  marriage  in  facie  ecclesicej^ 

A  marriage  once  proven  to  exist  is  presumed  to  continue  until 
the  contrary  is  proved.^' 

§  29.  Same  Subject ;  Formal  Celebration. 

But,  out  of  consideration  for  what  may  be  termed  the  public,  or 
natural  and  theoretical  law  of  marriage,  many  American  courts 
have,  to  a  very  liberal  extent  and  beyond  all  stress  of  necessity, 
upheld  the  informal  marriage  against  even  legislative  provisions 
for  a  formal  celebration.  Marriage  being  a  matter  of  common 
right,  it  is  lately  held  by  the  highest  tribunal  for  harmonizing  the 
rule  of  States,  that,  unless  the  local  statute  which  prescribes  r^i- 


71.  Smith's  Diet.  Antiq.,  "Mar- 
riage. *  * 

72.  See  2  Kent,  Com.  89^  and  au- 
thorities cited. 

We  do  not  mean  to  imply  that  mar- 
riage is  a  sacrament,  or  that  religious 
ceremonies  are  essential  to  its  due  ob- 
servance. We  are  speaking  only  of 
the  universal  testimony  as  to  the  fit- 
ness of  peculiar  and  in  general  religi- 
ous observances.  Judge  Beeve,  exhib- 
iting his  contem}>t  for  "Popdsh" 
practices,  says,  "There  is  nothing  in 
the   nature    of   a   marriage   contract 


that  is  more  sacred  than  that  of  other 
contracts,  that  requires  the  interposi- 
tion of  a  person  in  holy  orders  or 
that  it  should  be  solemnized  in 
church."  Reeve,  Dom.  Bel.  196.  At 
the  time  he  wrote,  was  not  the  prac- 
tice prevailing  in  New  England  con- 
trary to  his  theory,  as  it  was  before 
and  as  it  remains  still  f  And  who  has 
ever  proposed  in  modem  times  to  per- 
form a  business  contract  in  church f 

7S.  In  re  Caltabellotta 's  Will,  171 
N.  Y.  S.  82,  183  App.  Div.  753. 
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lations  for  the  formal  marriage  ceremony  positively  directs  that 
marriages  not  complying  with  its  provisions  shall  be  deemed  void, 
the  informal  marriage  by  words  of  present  promise  must  be  pro- 
nounced valid,  notwithstanding  statutory  directions  have  been 
disregarded.'^* 

"Whether  we  must  absolutely  accept  this  doctrine  or  not,  in  its 
full  pernicious  extent,  and  thus  put  legislators  to  the  use  of  express 
words  of  nullity  in  statutes  which  might  otherwise  as  well  have 
been  omitted,  the  main  purpose  of  enforcing  upon  civilized  and 
populous  communities  marriage  rites  appropriate  to  so  solemn  an 
institution  being  surely  desirable,  it  will  be  readily  conceded  that 
English  and  American  tribunals  tend,  in  construing  the  marriage 
acts,  to  uphold  every  marriage,  if  possible,  notwithstanding  a  non- 
compliance with  the  literal  forms.  And  this  is  right ;  for  while 
formal  celebration  is  a  shield  to  honest  spouses  and  their  posterity, 
rigor  in  the  details  of  form,  especially  in  inconvenient  or  trivial 
details,  or  those  which  it  is  incumbent  rather  upon  third  persons  to 
respect,  exposes  them  to  new  dangers.  Thus  is  it  as  concerns 
place ;  ''^  and  as  to  the  due  proclamation  of  banns,  collateral  points 
concerning  ecclesiastical  authority  are  inappropriate.*^'  Presump- 
tions cannot  be  indulged  against  the  continuance  of  a  bona  fide 
marriage  relation.'^  A  consistent  reputation  of  being  married  car- 
ries its  full  weight  as  to  cohabiting  parties,  who  appear  to 
have  lived  together  as  husband  and  wife,'®  but  this  presumption 


74.  Mcister  v.  Moore,  9«  U.  S.  76, 
citing  this  as  the  rule  in  Michigan; 
Hutehins  v.  KimmeU,  31  Mich.  128; 
8S  Mich.  279;  Londonderry  v.  Ches- 
ter, 2  N.  H.  268;  Hebblethwaite  v. 
Hepworth,  9r8  lU.  126 ;  Kitzman  ▼.  Kitz- 
man,  167  Wis.  308,  166  N.  W.  789 
(marriage  of  epileptic  voidable  only) ; 
Thompson  v.  Thompson,  —  Tex.  Civ. 
App.  — ,  202  S.  W.  175,  203  S.  W. 
939 ;  Melcher  v.  Melcher,  102  Neb.  7ff0, 
169  N.  W.  720 ;  see  Meagher  v.  Harjo, 
—  Okla.  — ,  179  P.  757  (Indian  cus- 
tom). 

75.  Queen  v.  CresBvell,  1  Q.  B.  B. 
446.  And  see  Stallwood  v.  Tredger,  2 
Phillim.  287. 

76.  See  Button  v.  Harper,  1  H.  L. 
App.  464;  Sichel  v.  Lambert,  15  C.  B. 
N.  s.  781;  Prowse  v.  Spurway,  26  W, 
R.  116;  Cannon  v.  Alsbury,  1  A.  K, 


Marsh.  76;  Askew  v.  Dupree,  30  Ga. 
173 ;  Blackburn  v.  Crawfords,  3  Wall. 
175;  Holmes  v.  Holmes,  6  La.  463; 
Stevenson  v.  Gray,  17  B.  Monr.  1^, 

77.  Wiseman  v.  Wiseman,  89  Ind. 
479. 

78.  Lauderdale  Peerage,  10  App. 
Cas.  692;  Hynes  v.  McDermott,  91  N. 
N.  451.  See  Bartlett  v.  Musliner,  2S 
Hun,  235;  Northrop  v.  Knowles, 
5Z  Conn.  522.  The  presumption 
of  marriage  arising  from  matri- 
monial cohabitation,  declaration  of  the 
parties,  and  reputation,  is  not  rebutted 
by  proof  of  a  subsequent  actual  mar- 
riage. Betsinger  v.  Chapman,  88  N. 
Y.  487. 

Marriage  certificates  and  copies  of 
marriage  records  are  treated  with  es- 
pecial favor  as  proof.  Homans  t.  Cor- 
ning, 60  N.  H.  418 ;  State  v.  Gerrish, 
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will  not  arise  unless  the  reputation  is  public  and  general,  and  not 
where  known  only  to  a  few  people/*  And  though  the  parties  may 
have  failed  to  observe  certain  formalities  of  license  or  registry,  their 
marriage  will  generally  be  held  good  in  both  England  and  this 
country,  even  though  the  magistrate  or  clergyman  be  subject  him- 
self to  a  penalty  for  the  irregularity.*®  On  the  other  hand,  our 
ceremonial  statutes  of  marriage,  which  require  fulfillment  at  all, 
must,  in  fundamental  respects  at  all  events,  be  complied  with. 
Thus,  the  essence  of  formal  marriage  seems  to  consist  in  the  per- 
formance of  the  ceremony  by  or  in  the  presence  of  some  responsible 
third  person.  And  hence,  imless  parties  can  take  refuge  in  natural 
law  and  an  informal  marriage,  they  are  not  permitted  to  tie  their 
own  knot.*^ 

Where  a  proper  formal  marriage  takes  place  the  marriage  is 
legal  although  there  was  no  coition.** 

§  30.  Consent  of  Parents  and  Guardians. 

The  consent  of  parents  and  guardians  is  one  of  those  formalities 
which  marriage  celebration  acts  now  commonly  prescribe  in  the 


78  Me.  20.  The  testimony  of  the  per- 
son who  performed  the  ceremony  or  of 
some  witness  present  is  otherwise  de- 
sirable. The  presumptions  are  in 
favor  of  tona  fide  marriage,  while 
reputation  alone  will  not  establish  that 
no  marriage  existed.  See  In  re 
Meade's  Estate,  —  W.  Va.  — ,  97  S. 
E.  127  (presumption  rebutted) ;  see 
Winston  v.  Morrisette,  —  Ala.  — ,  82 
So.  135;  Bolmer  v.  EdsaU,  —  N.  J. 
Ch.  — ,  106  A,  646;  Beekermeister  v. 
Beckermeister,  170  N.  Y.  S.  22 ;  Eey- 
nolds  V.  Adams,  —  Va.  — ,  9^  S.  E. 
695. 

79.  In  re  Hilton's  Estate,  —  Pa. 
— ,  106  A.  69. 

80.  Upon  this  point,  see,  further. 
Vol.  II,  Marriage;  1  Bishop,  Mar.  & 
r>iv.,  §§  283,  287.  There  are  various 
local  statutes  to  the  effect  that  where 
parties  consummate  a  marriage  in  good 
faith  before  a  justice  of  the  peace  or 
minister,  &c.  the  marriage  shall  not  be 
deemed  void  on  account  of  the  want  of 
authority  of  such  person.  Stimson, 
Am.  Stat.  Law,  §  6137.  And  s^  marriage 
among  the  Friends  or  the  Jews  is  also 
allowed  to  be  solemnized  after  their 


peculiar  eustoms.  Fb.,  §  6135;*  Mar- 
tin V.  Otis,  —  Mass.  — ,  124  N.  E. 
294;  Jnlian  v.  Daniel,  175  N.  C.  549, 
95  S.  E.  907. 

81.  Commonwealth  v.  Munson,  127 
Mass.  459.  And  see  Milford  v.  Wor- 
cester, 7  Mass.  48;  Tholey's  Appeal, 
93  Penn.  St.  36 ;  Norcross  v.  Norcross, 
155  Mass.  425.  But  in  Beamish  v. 
Beamish,  1  Jur.,  N.  s.,  Part  II.  455,  it 
was  held  in  Ireland  that  a  clergyman 
might  marry  himself.  See  1  Bishop, 
§  289.  A  verbal  reservation  just 
previous  to  a  marriage  ceremony  by 
one  of  the  parties  is  not  readily  sup- 
posed to  invalidate  the  marriage. 
Brooke  v.  Brooke,  60  Md.  524.  See 
Johnson  v.  Bunlap,  —  Okla.  — ,  173  P. 
359  (marriage  of  Indians  by  Indian 
customs  sustained).  In  re  Meade's 
Estate,  —  W.  Va.  — ,  97  S.  E.  127 
(marriage  void  unless  solemnized  as 
required  by  statute) ;  Meton  v.  State 
Industrial  Insurance  Department,  — 
Wash.  —  ,  177  P.  696. 

82.  Thompson  v.  Thopmson,  —  Tex. 
Civ.  App.— ,  202  S.  W.  175,  203  S.  W. 
9^9  (immediate  separation) ;  Martin 
V.  Otis,  —  Maps.  — ,  124  N.  E.  294. 
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interest  of  society^  as  they  do  banns  or  the  procurement  of  a  license 
generally  for  better  publicity.  Such,  consent  was  not  necessary  to 
perfect  a  marriage  at  the  common  law*  But  Lord  Hardwicke^s 
Act  made  the  marriage  of  minors  void  without  consent  of  parents 
or  guardians  first  obtained.*'  This  proved  intolerabla  A  bona 
fide  and  apparently  regular  marriage  was.  in  ovse  instance  set  aside, 
after  important  rights  had  intervened,  for  no  other  cause  than  that 
an  absent  f ather,  supposed  to  be  dead,  but  turning  up  unexpectedly, 
had  failed  to  bestow  his  permission,  and  the  .mother  had  acted  in 
tis  stead.®*  Gretna  Green  marriages,  on  Scotch  soil,  became  the 
usual  recourse' for  chiHiren  with  unwilling^  ^ofakitors.'*  Hence 
the  law  was  afterwards  modified,  so  that,  without  the  requisite  con- 
sent, marriages,  although  forbidden,  might  remaili  valid;"  and 
these  features  ai^e  found  tb  characterise  nlost  marriage  acts  in  the 
diflFerent  States  of  this  country*.*^  Clandestine  marriages  are  doubt- 
less to  be  discouraged,  and  the  law  will  willingly  infiict  penalties 
upon  clei^gymen,  magistrates,  and  all  others  wlio  aid  the  parties  In 
their  unwise  conduct,  the  penalty  serving  in  a  measure  as  i'ndemni- 
fication  to  the  palrent  or  guardian ;  bttt  experience  shows  that  legis- 
lation cannot  safely  interpose  much  further.®* 

Under  su<55h  Statutes  (which,  however,  vary  in  language  and 
scope  in  different  States);  it  has  been  held  that  if  a  niino;r  nas  both 
parent  and  guardian,  the  guardian  should  consent  in  preference; 
though  it  might  appear  more  proper  to  consider  which  has  the 

8S.  2S  Geo.  IL,  ch^  33.    Se«  2.  Kent, :  Halst.  IdS;  BoUin-  v.  ShiAer,  2  Jones 

Com.  85;  Sex  v.  Hodnett,  1  T.  B.  9^;  (Pa),  205.    And  see  Wooid  y»  Adams, 

1  Bishop,  Mar.  &  Div.,  5th  ed.,  §§  293-  35  N.  H.  32 ;  Kent  v.  State,  8  Blaekf . 

295,  and  cases  cited.  163,'  Askew  y.  Bupree,  30  Ga.  173; 

84.  Hayes  t.  Watts,  2  PhUlim.  43.  Fitepatrick  y»  IHtapatriek,  6  it^OT.  68 ; 

85.  Stat.  19  &  20  Vict.,  ch.  96,  to  stop  Adams  v.  Outright,  53  HI.  861;  State 
these  runaway  matches,  enacts  that  no  v.  Dole,  20  La.  Ann.  378.  The  language 
irregular  marriage  contracted  in  Scot-  .of  some  statutes  leaves,  the,  poin^  in 
land  shall  be  valid  unless,  one  of  the  doubt  as  to  whether  marriage  without 
parties  had  his  or  her  usual  residence  the  consent  of  parents  renders  the 
in  Scotland,  or  lived  ^ere  for  21  days  marriage  void,  or  only  subjects  offend- 
preceding  the  marriage.  Lawford  v.  ing.  parties,  including  the  person  who 
Davies,  39  L.  T.  N.  s.  111.  performs  the  ceremony,  to  a  penalty. 

86.  Bex  V.  Birmingham,  8  B.  &  C.  But  the  latter  is,  of  eourse,  to  be  pre- 
29;  Shelf.  Mar.  &  Div.  309-322;  Stat,  sumed  rather  than  the  former.  People 
4  Geo.  rV.,  ch.  76.  v.  Ham,  206  IlL  App,  543;  Bays  v. 

87.  1  Bishop,  Mar.  &  Div.,  §§  341-  Bays,  174  N.  T.  8,  212. 

347,  and  cases  cited;  Smyth  v.  State         88.  See  further.  Vol.  II,  Marriage. 
13   Ark.   696;    Wyckoff   v.  Boggs,   2 
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,iT5  i^d  government  of  the  minor.     One  who  has  relin- 
v^iu    i^rf  jdtrental  control  cannot  sue  for  the  penalty;    but  a 


,   ••»* 


•  .    »V  »     'V 


und:ues5  is  not  pertinenft  to  the  issue  of  uniting  his  minor 

I    u  utarriage  without  his  leave,  nor  ground  for  accepting  the 

..V  i  lU  r V  ^>le  consent  instead.     In  this  class  of  statutes  the  minister 

.  'uagi^j^trate  who  has  made  himself  amenable  to  the  law  cannot  in 

:;iUoial  defend  on  the  plea  that  he  acted  in  good  faith.     The  ex- 

prossioQ  of  consent  is  in  some  States  made  a  prerequisite  to  granting 

th<»  marriage  license.** 


§  31.  Legalizing  Defective  Marriages;  Legislative  Marriage. 

Defective  marriages,  we  may  further  observe,  have  in  s<Hne  in- 
stances been  legalized  bj  statute;  as  where  parties  within  the 
prohibited  degrees  of  consanguinity  or  affinity  have  united.  So 
with  marriages  before  a  person  professing  to  be  a  clergyman  or 
justice  of  the  peace,  but  without  actual  authority.  On  principle, 
in  fact,  there  seems  no  reason  to  doubt  that  any  government^ 
through  its  legislative  branch,  may  unite  a  willing  pair  in  matri- 
mony, as  well  as  pass  general  laws  for  that  purpose;  '^  unless,  as 
is  sometimes  found,  the  State  constitution  prohibits  such  enact- 
ments. But  though  l^slative  divorces  are  not  unfrequent,  a  legis- 
lative marriage  is  something  unknown,  not  to  say  uncalled  for. 
And  in  this  country,  peculiar  questions  of  fundamental  constraint 
under  a  written  constitution  might  arise,  even  where  the  cure  only 
of  a  defective  marriage  was  sought  by  the  legislature ;  inasmuch 
as  the  intervening  rights  of  third  persons  might  thereby  be 
prejudiced.** 

Parties  by  their  course  of  conduct  may  be  estopped  to  claim  the 
illegality  of  a  marriage  and  to  Jay  claim  to  property  based  on  such, 
illegality.** 


89.  See  Volume  II,  Marriage.  The 
effort  of  the  legislature  is  to  exercise 
a  salutary  supervision  bj  requiring  a 
license  to  be  taken  out. 

90.  Brunswick  v.  Litchfield,  2  Greenl. 
2S;  Moore  v.  Whittaker,  2  Harring. 
50 ;  Goshen  ▼.  Richmond,  4  Allen,  458 ; 
1  Bishop,  Mar.  ft  Div.,  5th  ed.,  §§  657- 
05d.  As  to  the  effect  of  a  Texas  stat- 
ute, which  relaxed  old  requirements  in 
legalising  an  irregular  marriage,  see 
Bice  ▼.  Bice,  31  Tex.  174.  See  47  ft  48 
Vict.,  ch.  20,  which  legalises  the  mar- 
riages of  certain  members  of  the  Greek 


church ;  Carney  v.  Chapman,  247  U.  S. 
102,  38  8.  Ct.  449,  158  P.  1125;  Gard- 
ner V.  Gardner,  —  Mass.  — ,  122  N.  E. 
308  ('Mn  good  faith"  defined). 

91.  As  to  the  proof  of  a  marriage 
and  legal  presumptions,  see  1  Bishop, 
Mar.  ft  Div.,  5th  ed.,  §  432  et  seq.; 
Schouler,  Hus.  ft  Wife,  §§  38,  39; 
9upra,  §  29^. 

See  also  promises  to  marry,  Vol. 

n. 

99.  Shrader  v.  Shrader,  —  Miss.  — , 
81  So.  227;  In  re  Hilton's  Estate,  — 
Pa.,   106  A.  69. 
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§  32.  Restraints  upon  Marriage. 

The  policy  of  restraining  marriage  is  treated  with  disfavor  by 
our  law,  which  on  the  contrary  seems  disposed  to  encourage  the 
institution,  though  not  to  the  extent  practised  by  some  countries 
of  openly  promoting  its  observance,  or  forcing  private  inclination 
in  the  conjugal  direction.  Numerous  cases,  those  particularly 
which  construe  the  provisions  of  t^tamentary  trusts,  have  laid  it 
down  that  the  general  restraint  of  marriage  is  to  be  discouraged. 
Accordingly  a  condition  subsequent,  annexed  by  way  of  forfeiture 
to  a  gift,  legacy,  or  bequest,  in  case  the  doAee  or  legatee  should 
marry,  will  be  held  void  and  inoperative,  as  a  restraint  upon  mar- 
riage, and  so  as  to  both  income  and  capitaL*'  But  marriage  and 
remarriage  are  differently  viewed  in  this  respect;  and  it  is  well 
settled  that  forfeiture  by  condition  subaequent  in  case  a  widow 
shall  marry  again  must  be  upheld  as  valid,  whether  that  widow  be 
the  beneficiary  through  her  husband  or  some  other,  person.  Does 
the  latter  rule  apply  equally  to  widow  and  widpwer,  woman  and 
man  ?  Upon  full,  consideration  the  English  chancery  held  a  few 
years  ago,  on  appeal  (reversing  the  decisipn  of  the  lower  tribijinal), 
that  it  does"     :, 

The  latest  English  decisions,  on  the  whole,  do  not  strenuously 
resist  these  restraints  upon  marriage  in  testamentary  trusts.**  And 
it  is  doubtful  whether  the  rule  disciOuraging  restraint  of  marriage 
can  extend  to  devises  of  la^d;.  though  on  principle  there  should 

93.  See  BeUairs  t.  B^airs,  L.  B.  18  •  subjeet  more  from  the  aspect  of  equal 
Sq.  510,  and  eases  jeit^d.  riShte,  as  between  the  sexes,  in  the 

94.  Allen  v.  Jackson,  1  Gh,  D.  399,  disposal  of  property.  No  act  of  par lia- 
reveraing  s.  c.  (j.  B,  19  Eq.  631.  See  ment  or  decision  of  a  court,  he  ob- 
opinion  of  James^  L.  J.,  and  author-  aervedi  established  any  distinction  here 
Sties    eitedy — this    interesting    point  between  the  second  marriage  of  man 


thna  raised  for  the  first  time.  or  woman,  and  he  knew  of  no  reason 

Bights  are  equal  as  to   marrying  for  making  it. 

again,  so  far  as  widow  and  widower  95.  It  is  'held  that  a  gift  to  one's 

are  concerned,  as  all  will  readily  ad-  widow  on  condition  that  she  retire  im- 

mit.  The  lower  eourt  was  pn)bab]ty  in-  mediately  into  a  convent  is  upon  a 

fluenced  by  eonsiderationd  which  medi-  good  condition  precedent.     Duddy  v. 

cal  men  adduce,  showmg  that  marriage  Gresham,  39  L.  T.  n.  s.  48.    Also,  that 

is  more  essential  to  a  man 's  continuous  it  is  a  good  condition  subsequent  which 

weU-being  than  a  woman 's,  and  that  a  forfeits  a  gift  to  one 's  brother  in  case 

widow,  on  the  whole,  is  less  likely  to  he  marries  ''a  domestic  servant,"  or 

have   sufficient   reason   for   marrying  one  of  lower   degree,   degrading  his 

again  than  a  man.  ifot  this  argument,  own   family.     Jenner  v.   Turner,   29 

if  sound,  is  perhaps  far-fetehed,  and  W.  B.  99. 
James,  L.  J.,  on  appeal,  treated. the 
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be  no  distinction  between  devises  and  gifts. or  bequesta  in  this 
respect.** 

§  33.  Marriage  in  another  State  or  Country. 

Both  in  England  and  the  United  States,  the  general  rule  of  law 
is,  that  marriage  contracted  elsewhere,  if  valid  where  it  is  con- 
tracted, is  locally  valid.  And  so  strongly  is  the  marriage  institu- 
tion upheld  the  civilized  world  over,  that  even  though  the  marrying 
parties  thereby  evad'e  the  local  law,  this  rule  is  locally  upheld  in 
both  countries ;  unless,  at  all  events,  the  local  statute  asserts  local 
public  policy  to  the  extent  of  declaring  such  marriages  void,  or  the 
marriage  is  one  deemed  ^*  contrary  to  the  law  of  nature  as  generally 
recognised  in  Christian  countries."  •t 

So  it  is  the  general  rule  that  the  les  loci  contractus  governs  the 
capacity  of  the  parties  and  the  form  of  the  marriage,"  while  the 
remedy  affecting  marriages  and  their  annulment  is  governed  by 
the  law  of  the  forum.** 

•  There  is  authority  that  a  marriage  may  be  contracted  by  mail, 
and  where  a'man  sends  a  woman  in  another  State  a  written  offer  of 
marriage,  which  the  woman  accepts,  the  marriage  was  contracted, 
and  will  be  governed  by  the  laws  of  the  State  where  the  woman 
lived.^ 


96.  Jones  v.  Jones,  1  Q.  B,  D.  279. 

And  see  Hogan  v.  Ourtin,  88  N.  Y. 
162;  Schouler,  Wills,  §  603. 

97.  Warrender  v.  Warrender,  2  CL 
&  Fin.  488;  Sutton  ▼.  Warren,  10  Met. 
451;  Commonwealtli  v.  Graliam, 
157  Mass.  75,  per  Pield,  C.  J.  As 
where,  for  instance,  parties  go  to 
another  State  to  evade  restrietions  as 
to  an  infant's  marrying  age,  or  re- 
strictions following  divorce.  Under 
the  English  ''legitimacy  declaration 
act'*  (21  ft  22  Vict.,  ch.  93)  the  mar- 
riage of  a  retired  British  officer  to  a 
Japanese  woman  in  1886,  was  held 
valid  in  Brinkley  v.  Attorney-General, 
15  P.  D.  76,  as  sufficiently  a  ''Chris- 
tian marriage,"  upon  proof  that  in 
Japan  marriage  is  monogamous,  and 
excludes  all  other  spouses.  As  to 
recognizing  Indian  tribal  marriages, 
see  Kobogum  v.  Jackson  Iron  Co.,  76 
Mich.  498;  La  Biviere  v.  La  Biviere, 
97  Mo.  80.    Cf.  as  to  informal  mar- 


riages, NorcrosB  v.  X^orcross,  155  Mass. 
425;  Meister  v.  Moore,  96  U.  S.  76'; 
wpra,  §  29. 

98.  Hastings  v.  Douglass,  U.  S.  D. 
0.  W.  Va.,  249,  P.  3t8;  Powdl  v. 
PoweU,  207  lU.  App.  292,  118  K.  E. 
786;  Kitzman  t.  Kitzman,  167  Wis. 
308,  166  N.  W.  789 ;  PetraS  v.  Petras, 
—  Del.  Supw.  — ,  105  A.  835.  Where 
teeidente  of  New  York'  weiM  to  Penn- 
sylvania where  they  were  married  and 
immediately  returned  to  New  York 
where  they  eonsummated  the  marriage 
it  is  governed  by  the  law  of  New 
York.  Bays  t.  Bajrs,  174  N.  Y.  S. 
212;  Bolmer  v.  Edsall,  —  N.  J. 
Ch.  — ,  106  A.  646;  Ogden  ▼.  Ogden, 
1908  P.  46. 

99.  Thompson  r.  Thompson,  —  Tex. 
Civ.  App.  — ,  202  8.  W.  175,  808  8. 
W.  989. 

1.  Great  Northern  By.  Co.  ▼.  Jobn- 
BOAy  XT.  8.  C.  C.  A.,  N.  D.,  254  F.  683. 
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EFFECT  OF  MABBIAGE  ;    PEiEtSOIT  OF  THE  SPOUSE. 

BficnoN  34.    Law  of  Husband  and  Wife;  Order  of  Examination. 

35.  Person  of  the  Spouse;  Common-law  Principle  of  Coverture;  Baroki 

'  and  Feme.  • 

36.  HuBband  Head  of  tbo;  I'amUj  at  Common  Iaw;   Beeiproeal 

Bights  and  I>utieB  of  the  Union. 

37.  Duty  of  Spouses  to  adhere  or  live  together. 
S8.    Breach  of  this  Obligation ;  Desertion.       . 
39.    Biity  of  making  Oohabitatiom  Tolerable* 

.    40.  The  Matrimonial  Domicile. 

41.  Baibe  Subject;  Husband  establishes  the  Domicile. 

42.  Same'  Subject;  Modifications  in  Wife's  ^aror;  Beeent  Burtanees. 
43;  DoBiieile'relatiyeto  Alien,  and  Gitisen. 

.  44.  Wouiaiji  'b  Name  ctuinged  by  Marriage. 

45.  .Husband's  Duty  to  render  Support. 

'     46.  Criminal  Liability  for  failufe  to  Support. 
47;  '  WiAai'flf  Duty  to  r«Bddr  fietvieeei 
_     iSi,  Bigfhjtf  ;<^f  Oyiiaatisement  and.  CorroetioD,   : 

49.  Husband's.  Bight  of  Qentle  Bestraint. 

50.  Wife  Bight  to  iSubniit  to  Surgical  Operation. 

51.  Bighi  Of  Aetion  for  Death. 

5&  :]2€igiilatfo|i  of  Hoiisehoia,  Vi^jbore,  etc 

53.  Custody^  of  Children. 

54.  Bemedies  of  Spouses  against  one  fmother  for  Breach  of  Matri- 

i^onial  Obligations. 

§  34.  I^w  ol  Httfband  And  Wife ;  Order  of  Examinatiotu 

When:  tlie:pa]jti^  U>  a  lawful  i^aiiiage  have  onoe  completed  the 
cerembn^y  or^.as  it  ie(  eaid,  have  executed  tbe  eontt'act  of  marriage, 
thej  are  adibitted  into  libe  marriage  relation,  and  tlieir  mutual 
righta  and  obligMions  beoolne  at  onoe  iKKonded,  protected^  and  en- 
forced hy  the  genial  Uw. of  husband  and  wife*  What  that  law  is 
will  constitute  the  topic  of  discussion  in  this  and  most  succeeding 
parts  of  the  work. 

Our  suBjeict  wlirbel  inoet  conveniently  treated  by  taking  up  the 
common-law  doctrine  first,  and  thoroughly  examining  its  princi- 
ples ;  then  passing  to  the  modem  or  civil-law  doctrine  for  discussion 
in  like  manner.  First,  then,  the  rights  and  disabilities  of  marriage 
on  the  coverture  scheme;  secondly,  the  rights  and  disabilities  of 
marriage  on  the  separate  existence  scheme. 

But  since  these  rights  and  disabilities  have  varied  little,  except 
as  to  the  wife's  property,  we  may  here  investigate  those  general 
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principles  of  the  common  law  which  concern  the  person  of  the 
spouse  once  and  for  all. 

§  35.  Person  of  the  Spouse;  Common-law  Principle  of  Cover- 
ture ;  Baron  and  Feme. 

The  general  principle  of  coverture,  as  defined  by  Blackstone  and 
other  writers,  is  this:  that  by  marriage  tbe  husband  and  wife 
become  one  person  in  law;  that  is  to  say,  the  very  being  or  l^al 
existence  of  the  womran  is  suspended  during  the  marriage,  or,  at 
least,  is  incorporated  and  consolidated  into  that  of  the  husband, 
under  whose  wing,  protection,  and  cover  she  performs  everything; 
aind  is  therefore  called  in  the  law-French  a  feme  covert,  foemina  viro 
co-operta;  is  said  to  be  covert-baron,  or  under  the  protection  and 
influence  of  her  baron  or  lord;  and  her  condition  during  her  mar- 
riage is  called  her  coverture,^  For  this  reaso(n  the  term  applied  to 
the  relation  of  husband  and  wife  in  the  old  books  is  baron  and 
feme.  Upon  this  fundamental  principle  depend,  at  tbe  common 
law,  the  general  rights,  duties,  and  disabilities  of  marriage.  But 
this  very  definition  shows  inaccuracy,  to  say  nothing  of  unfairness 
of  application.  Here  are  two  conflicting  notions :  one  that  the 
existence  of  the  wife  is  actually  lost  or  suspeokded ;  the  other  that 
there  is  still  an  existence,  which  is  held  in  subordination  to  the  will 
of  her  lord  and  master,  which  last  the  word  coverture  fitly  ex- 
presses. It  will  appear  in  fact  that  while  some  of  the  wife's  dis- 
abilities seem  based  upon  the  one  notion,  others  are  based  upon  the 
latter,  and  probably  more  correct  one.  The  wife^s  disabilities  are 
deemed  by  Blaokstone  "  for  the  most  part  intended  for  her  protec- 
tion and  benefit"  And  he  adds,  by  way  of  rhetorical  period,  **  so 
great  a  favorite  is  the  female  sex  of  the  laws  of  England!"  a 
proposition  which  his  commentators  have  gravely  proceeded  to 
dispute  and  dissect,  and,  it  must  be  added,  not  without  good 
success.* 

§  36.  Husband  Head  of  the  Family  at  Common  Law;  Reciprocal 
Rights  and  Duties  of  the  Union. 

The  husband's  right  of  dominion  is  therefore  fully  recognized 
at  the  common  law.     And  never  was  the  English  dootrine,  despite 

2.  1  Bl.  Com.  442 ;  Go.  Litt.  112 ;  probable  that  Blackstone  used  this  ez- 
2  Kent,  Com.  129.  pression  in  a  strain  of  playful  gal- 

3.  1  Bl.  Com.  445,  notes  by  Ghris-  lantij,  not  nneommon  with  leettuers. 
tian,   Hargrave,    and   others.     It   is  Even  Chancellor  Kent's  observations 
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its  failings,  set  forth  in  more  terse  and  forcible  language  than  in 
the  words  of  Sir  Thomas  Smith :  '^  The  naturalest  and,  first  con- 
junction  of  two  towards  the  making  a  further  society  of  continu- 
ance is  of  the  husband  and  wif e^  each  having  care  of  the  family : 
the  man  to  get,  to  travel  abroad,  and  to  defend ;  the  wife  to  save, 
to  stay  at  home,  and  to  distribute  that  which  is  gotten  for  the  nur- 
ture of  the  children  and  family ;  which  to  maintain  God  has  given 
the  man  greater  wit,  better  strength,  better  courage,  to  compel  the 
woman  to  obey  by  reason  or  force;  and  to  the  woman  beauty,  fair 
countenance,  and  sweet  words,  to  make  the  man  obey  her  again  for 
love.  Thus  each  obeyeth  and  commandeth  the  other;  and  they 
two  together  rule  the  house  so  long  as  they  remain  in  one/'  * 

In  accordance  with  these  principles,  and  perhaps,  too,  the  laws 
of  nature  and  divine  revelation,  the  husband  is  the  head  of  the 
family,  and  dignior  persona^  As  to  the  more  strictly  personal  con- 
sequences of  the  marriage  union,  his  rights  and  duties  have  suffered 
no  violent  change  at  our  modem  law.  '  It  is  for  the  wife  to  love, 
honor,  and  obey :  it  is.far  the  husband  to.  love,  dlleiish^  and  protect. 
The  hujsband  is  bound  to  furnish  his  wife  with  a  suitable  hcHU^ ;  to 
provide,  aodording  to  his  means  and  condition  of  life,  for  her  main* 
tenance  and  support;  to  defend  her  from  personal  insult  and 
wrong;  to  be  kind  to  her;  to  see  that  the  offspring  of  their  union 
are  brought  up  with  tenderness  a^  care ;  and  generally  to  conduct 
himself,  not  according  to  the  strict  letter  of  the  matrimonial  con- 
tract^ but  in  its  spirit.  So  long  as  he  does  this,  his  authority  is 
acknowledged  at  the  oommon  law;  and  if  the  wife's  wishes  and 
interests  clash  with  his  own,  she  must  yield*' 

§  37.  Duty  of  Spouses  to  adhere  or  live  together. 

Marriage  necessarily  supposes  a  home  and  mutual  cohabitation. 
Each  party  has  therefore  a  right  to  the  society  of  the  other.  They 
married  to  secure  such  society.  And  the  obligation  rests  upon  both 
to  live  together  —  or,  as  the  expression  sometimes  goes,  to  adhere. 
This  is  the  universal  law.'  Its  observance  is  essential  to  the  mutual 
comfort  of  husband  and  wife,  and  the  well-being,  if  not  the  exist- 

are  not  free  from  saspicion.     See  S  a  certain  degree  of  eare  and  protee- 

Kent,  Com.  182,  closing  sentenee  at  lion,  but  also  ' '  with  anthority  over  his 

foot  of  the  page.  wife.    He  is  to  practise  tenderness  and 

4.  Commonwealth  of  England,  Book  affection,  and  obedience  to  her  dnty." 
1.  ch.  2,  quoted  in  Bing.  Inf.  Ba  Cov.,  Oliver  t.  Oliver,  1  Hag.  Oon.  S61;  4 
p.  ia4.  Ettg.  Ee.  489. 

5.  Lord  Stowell  observes  that  the  6.  1  Fras.  Dom.  Bel.  447,  452. 
law  entrusts  the  husband  not  only  with 
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ence,  of  tlieir  childreiu  But  to  this  rule  there  are  obvious  excep- 
tions. The  wife  is  not  bound  to  live  with  her  husband  where  he  i^ 
imprisoned,  or  has  otherwise  ceased  to  be  a  voluntary  agent  and  to 
perform  the  duties  of  a  husband.  Nor  if  he  is  banished.  For 
marriage  does  not  force  the  parties  to  share  the  punishment  of  one 
another's  crimes.  This  was  the  rule  of  the  civil  as  it  is  that  of  the 
common  law.'  And  in  general  such  causes  as  would  justify  divorce 
in  any  State  justify  the  innocent  party  in  breaking  off  matrimonial 
cobabitation  likewise.  But  partial  and  temporary  separation  for 
purposes  connected  with  ibe  Husband's  prbfession  or  trade  —  as, 
for  instance,  where  he  is  an  army  officer  —  constitutes  no  breach  of 
the  marriage  relation  unless  continued  beyond  necessary  and  rea- 
sonable bounds,  or  accompanied  by  tiegligence  to  provide,  while 
absent,  for  the  maintenance  of  wife  and  family^  And  tinder  some 
other  circtimstances  cbhabitatioii  niay  be  properly  allowed  to  cease 
for  a  tinie  without  involving  the  breach  i>f  marital  obligations.' 

§38;  Breach  o|i this  Obligation;  DesertiotL         : 

This  subject  is  most  commonly  considered  where  redress  is 
sought  because  one  or  the  other  party  deserts;  sticli  desertion 
fownerly  calling  for  the  restitution  of  conjugal  rights,  but  in  these 
days  furnishing  rather  a  cause  of  divorce  to  the  injured  fepouse, 
not  to  speak  of  the  enlargement  of  an  *flrbandoned  tvif^s  rights  and 
responsibilities,  despite  the  rules  of  coverture.  These  matters,  and 
particulirly  divorce  for  xJesertion,  will  be  duly  considered  it.  place 
hereafter,  and  the  duty  of  matrimonial  adherence  more  fully  devel- 
oped.* We  observe  here  that^  in  conformity  to  the  world's  customs 
and  general  principle,  it  is  the  wife's  actual  withdrawal  from  home 
which  admits  the  less  readily  of  a  jus-tifying  explanation,  and  ex- 
poses the  pair  to  scandal.**  But  the  husband  may  bfe  at  fault  by 
making  the  home  unfit  for  an  honest  wife  to  occupy  with  dignity, 
or  by  turning  his  wife  out,  or  even  by  encouraging  her  to  leave  it 
when  it  was  right  that  she  should  remain.**  It  happens  often  that 
the  husband  instead  forsakes  the  home,  leaving  the  wife  in  it,  such 

7.  Co.  Litt.  133;   1  Bl.  Com.  443;      Vol.  II.,  1  Bish.  Mar.  &  Div.,  §§  771- 
1  Fras.  Dom.  BeL  448 ;  2  Kent,  Com.      810. 

154.  10.  Fb.;  Starkejr  v.  Starkey,  21  N. 

8.  See  2  Kent,  Com,  181;  1  Fras.      J.  Eq.  135;  Nimn  v.  Ntinn,  —  Ore. 
Dom.  Eel.  240  et  seq,;  16.  447;  Chre-      — ,  178  Pac  986. 

tien  y.  Husband,  17  Martin  (La),  60.  11.  Sutermeister  v.  Sutermeister,  — 

9.  See   Separation,   Divorce,  pogt;      Mo.  App.  — ,  209  S.  W.  955;  McCor- 

mick  V.  McCormick,  19  Wis.  173. 
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withdrawal  being  rightful  or  wrongful  acoordiug  to  the  circuzit- 
fitances." 

§  39.  Duty  of  making  Cohabitation  Tolerable. 

Mere  frailty  of  temper  on  a  wife's  part,  not  shown  in  marked 
and  intolerable  excesses,  would  hardly  justify  a  husband  in  with- 
drawing the  protection  of  his  home  and  society."  But  it  is  held 
that  the  wife's  violent  and  outrageoxus  behavior  ju^tifips  a  knsband 
in  seeking  divorce  from  bed  and  board,  and,  seemingly,, in  leaving 
her.^*  The  moral  duty  of  living  together  involves,  doubtless^  the 
reciprocal  obligation  of  making  that  life  agreeable,  according  to 
the  true  status  of  the  m.arried  parties;  but  the  extent  of  the  legal 
duty  is  not  so  easily  definable.  Upon  the  point  of  redress,  i^  fact, 
codes  widely  differ;  the  practical  diflSculty  being,  under  our. laws, 
that  married  spouses  have  little  remedy  until  it  comes  tp  the  la^t 
extremity  of  divorcja.^**  Manifestations  of  bad  temper  pn  one  side 
must  necessarily  weaken  the  duty  of  adherence  on  tl^e  other ;  ex- 
treme cruelty,  or  .cruel  and. abusive  treatment,  is.jxow.  frequently 
made  a  legal  cause  of  divorce;  yet,  at  the  saiQe  tin^e,  mutual  for- 
bearance and  self-sacrifiqe  are  essential  to  the  well-being  of  every 
household;  marriage,  when  rightly  eonsid^red,  working. a  hannony 
of  character  by  the  constant  attrition  tp  which  the  two  jjiatures  are 
exposed.  •       . 

Under  this  head  we  may.  add  that  the  duty  of  cohaWtation,  or  ad- 
herence  is  not  fulfilled  by  literal  or  partial  compliance.  Thus;  the 
refusal  of  sexual  intercourse  and  the  nuptial  bed,  without  good 
excuse,  is  a  serious  wrong  which  husbands,  at  .all  events,,  sje  dis- 
posed  to  construe  intp  justifying  ground  for  divorce.^*  Living  in 
the  same  house,  but  wilfully  declining  matrimonial  intiruacy  and 
companionship,  is  per  se  a  breaqh  of  duty,  tending  to  S|Ubvert  the 
true  ends  of  marriage.  So,  too,  a  hus'band  who  unreasonably  with- 
draws cohabitation  from  his  vrife  may  be  deemed  guilty  of  legal 
desertion,  even  though  he  continue  to  support  her.^^    But  sexual 

12.  GoIIelion  ▼.  Gollehon,  -^  Va.  -^,         15.  See  Divarce  for  CVuelty,  &c., 
9S  S.  E.  769;  McClurg's  Appeal,  66      post,  Vol.  II. 

Penn.  St.  366.     See  Divorce  for  De-  16.  See    Divorce,    post,    Vol.    11; 

sertion,  post.  Bouthwick    v.    Southwick,    97    Mass. 

13.  Teatmati  V.  Yeatman,  L:  B.  1  P.  327;    1  Bish.  Mar.  &  Div.,  5th  ed., 
&  D.  489;   McNabb  v.  McNabb,  —  §  778. 

Tex.  Civ.  App.  -— ,  207  S.  W.  12^.  17.  Yeatman  v.  Yeatman,  L.  B.  1  P. 

14.  Lynch  v.  Lynch,  33  Md.  328;  see      &  D.  489. 

Holmes  v.  Holmes,  44  Mich.   555;  7  Where  the  husband  is  otd  and  fettle 

N.  W.  228.  the  refnsal  of  conjugal  intercourse  is 
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intercourse^  the  use  of  the  same  chamber,  or  the  occupation  of  the 
same  bed,  should  be  mutually  regulated  with  considerations  of 
health  as  well  as  kindly  forbearance;  and  a  hu^and  who  wantonly 
abuses  his  wife  so  as  to  inflict  needless  pain  and  injury  upon  her, 
and  disregards  her  health  and  delicate  organizadcm,  is  guilty  of 
legal  cruelty.^* 

§  40.  The  Matrimonial  Domicile. 

As  there  must  be  a  home,  so  there  is  also  a  matrimonial  domicile 
of  the  parties  recognized  by  universal  law.  And  the  husband,  as 
dignior  persona,  has  the  right  to  fix  it  where  he  pleases.  The  wife's 
domicile  merges  in  that  of  her  husband.  Grotius  says:  "  De  domi- 
cilia  condituere  jus  est  tnarito/'^^  But  this  applies  only  to  the 
real  domicile  of  the  husband ;  not  to  a  fictitious  place  of  residence 
which  he  may  take  up  for  a  special  purpose,  or  as  an  involuntary 
agent.  In  a  genuine  sense  the  domicile  of  the  husband  becomes 
that  of  the  wife,  and  wherever  he  goes  she  is  bound  to  go  likewise ; 
not,  however,  unless  his  intent  be  hona  fide  and  without  fraud  upon 
her  person  or  property  rights-** 

What  is  this  domicile  of  the  husband,  we  may  ask  ?  Every  one 
has  his  domicile  at  the  law.  And  between  domicile  and  residence 
there  is  a  marked  distinction,  the  former  being  in  law  more  generic 
and  determining  one's  municipal  forum.  Besidence,  to  be  sure, 
is  a  fixed  place  of  abode,  as  distinguished  from  one's  mere  local 
situation  for  temporary  purposes ;  but  domicile  is  more  than  this, 
it  is  a  residence  which  is  fixed,  whether  absent  or  present,  with  the 
idea  of  a  permanent  establishment  of  one's  l^al  status.  Domicile 
and  change  of  domicile  depend  on  the  choice  of  the  party.  And 
so  free  is  this  choice  that  one  may  change  his  domicile  while  absent 
in  the  military  service  or  traveling  from  place  to  place,  provided 
the  intent  appear.**  Circumstances  and  facts  evincing  this  intent 
and  corroborative  of,  apart  from  or  even  contradicting,  one's  own 
statement,  are  conclusive  on  this  point;  so  that  in  determining  a 
man's  actual  domicile,  it  is  always  material  to  consider  where  his 

not  eondnet  JQstifyiiig  divorce.    Var-  Cooiu  1S9;  criticised  in  1  Biah.  760. 
ner  v.  Vamer,  35  Tex.  Civ.  App.  381,  19.  2  Kent,  Com.  181;  1  Fras.  Dom. 

80  8.  W.  386.  ReL  240  et  seq,;  Ih.  447. 

18.  Ridley  v.  Ridley,  —  Iowa  — ,  100  20.  1  Fras.  Dom.  ReL  447,  448 ;   1 

N.  W.  1122;  Gardner  v.  Gardner,  104  Burge  CoL  &  For.  Laws,  260;  Whar- 

Tenn.  410,  58  8.  W.  342,  78  Am.  St  ton  Confl.  Laws,  §§  43-47. 
Rep.  924;  Moores  ▼.  Moores,  1  C.  E.  21.  Mooar  v.  Harvey,  128  Mass,  219. 

Green,  275.     See  Shaw  v.  Shaw,  17 
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wife  and  children  live  permanently,  and  where  his  establishment  is 
kept  np.^  The  facilities  of  modem  travel  from  country  to  country 
give  rise  to  greater  uncertainties  of  fact  than  formerly.  It  is  said 
that  a  man  having  acquired  a  domicile  of  choice  may  abandon  it 
without  its  being  incumbent  on  him  to  acquire  a  new  domicile  of 
choice ;"  and  doubtless  many  persons  desiring  to  travel  make  them- 
selves citizens  of  the  world  after  this  manner,  escaping  taxation 
and  disregarding  the  purposes  of  domicile.  Here,  however,  our 
law  will  find  a  domicile,  when  the  question  arises  (as,  for  instance, 
upon  the  settlement  of  the  person's  estate  after  decease),  either 
by  refusing  to  consider  the  abandonment  of  the  old  domicile  com- 
plete before  a  new  one  was  acquired,  or  by  holding  that  the  older 
domicile,  the  domicile  of  origin,  reverts  upon  such  abandonment ; 
in  short,  by  excluding  as  far  as  possible  the  inference  of  expatria- 
tion^ utter,  and  absolute,  from  dubious  circumstances***  Every  one 
has,  by  birth,  a  domicile  of  origin,  and  this  domicile  of  origin  is 
presumed  to  continue  until  abandoned  for  another.**^ 

§  41.  Same  Subject;  Husband  establishes  the  Domicile. 

We  have  said  that  in  the  bona  fide  domicile  of  the  husband  that 
of  the  wife  merges.  In  certain  cases  the  wife  may  perhaps  be 
said  to  acquire  a  domicile  or  legal  forum  for  divorce  and  similar 
purposes.**  But  the  exception,  if  it  exist,  is  limited  by  the  neces- 
sity. To  a  wife  living  apart  from  her  husband,  no  separate  domicile 
is  conceded  for  testamentary  purposes.*^.  Nor  does  a  change  of  the 
wife's  abode  change  the  husband's  or  the  matrimonial  domicile*** 

Any  contract,  therefore,  which  the  husband  may  make  with  his 
wife  or  her  friends,  before  marriage,  not  to  take  her  away  from  the 
neighborhood  of  her  parents,  is  void.    Public  policy  repudiates  all 


22.  McHenry  v.  State,  119  Miss.  289; 
80  So.  763 ;  Piatt  v.  New  South  Wales, 
L.  B.  3  App.  336;  Stevenson  v.  Mas- 
son,  L.  E.  17  Eq.  78;  Hayes  v,  Hayes, 
74  lU.  312;  Hindman's  Appeal,  85 
Penn.  St.  466;  Long  v.  Kyan,  30 
Gratt.  718. 

83.  Jessel,  M.  R.,  in  King  v.  Fox- 
-well,  3  Ch.  D,  518,  citing  ITdny  v. 
Udny,  L.  B.  1  H.  L.  Sc.  518.  But  cf. 
Kellogg  v.  Winnebago,  42  Wis.  97. 

24.  See  Von  Hoffman  v.  Ward,  4 
Ecdf.  Suit.  244;  King  v.  Foxwell. 


Ch.  D.  518;   Gardner  v.  Gardner,  — 
Mass.  — ,  1^2  N.  E.  308. 

25.  lb.  And  see  elementary  ^rorks 
on  Doihicile. 

26.  Merritt  v.  Merritt,  41  Nev.  243, 
164  P.  644,  160  P.  22;  Wacker  v. 
Wacker,  139  N.  T.  S.  78,  154  App. 
Div.  495.     See  Divorce,  post. 

27.  Paulding's  Will,  1  Tuck.  (N. 
T.)   47. 

28.  Porterfield.  v.  Augusta,  67  Me. 
556;  Scholes  v.  Murray  Iron  Works 
Co.,  44  la.  190;  Johnson  v.  Johnson, 
12  Bush,  485. 
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contracts  in  restraint  of  such  marital  righfts.  There  might  be,  cir^ 
cumstances  under  which  such  a  promise  would  be  reasonable^  but 
at  best  it  can  create  a  moral  obligation  only.  The  h^usband  has 
the  right  to  establish  his  domicile  at  any  time,  wherever  he. pleases^ 
and  the  wife  must  follow  him  through  the  world.^"  If  she  refuses 
to  go  with  him,  his  own  conduct  being  upright  and  honorable,  in 
the  premises,  she  places  herself  in  th^  wrong,,  and  while  she, per- 
sists he  is  not  bound  to  support  and  maintain  her.'®  The  husbaijid 
has  the  exclusive  right  to  fix  the  matrimonial  domicile^,  to  which 
the  wife  must  follow  him,  if  he  acts  in  good  f aith/\  If  he  changes 
it  she  must  follow  and  live  with  him  in  the  new  domicile.*^  But 
where  she  iS;  abandoned  or  leaves  him  for  cause,  she  may  acquire  a 
separate  domicile.  In  California  the  rule  is  established  by 
9tatute.^^ 

§  42.  Same   Subject;   Modifications  in  Wife's  PaVbt;  detent 

r  I 

■  Instances.    .   • 

But  the  courts  bi  our  day  hesitate  to  apply  la  rule  so  apf)arently 
harsh  as  that  announced  in  the  last  sentence.  With  the«increa^imj: 
regard  for  female  privileges  has  grown  up  a  strong  dispositiOA  to 
reduce  the  husband's  right  over  the  matrimonial  domicile  to  a  sort 
of  divisum  imperium.  The  question  is  not  new,  whether  i^easonable 
exceptions  to  this  rule  may  not  exist;  as,  for  instance,  where  the 
husband  proposed  to  take  the  wife  into  an  enejny's  country  wliile 
war  was  waging,  or  on  a  journey  perilous  to  her  life.**  Such  ex- 
ceptions may  be  justified,  it  is  generally  admitted,  on  the  ground 
that  the  wife  would  be  thereby  exposed  to  bodily  harm.     But, 


89.  Hair  v.  Hair,  10  Bich.  Eq.  163; 
McAfee  v.  Kentucky  UmYeraity,  7 
Bush,  135. 

80.  Babbitt  v.  Babbitt,  69  HL  277. 

31.  Bailey  v.  People,  54  Col.  337, 
130  P.  832;  Bonaghy  v.  State,  6  Bel. 
Boyce%  467,  100  A.  696,  99  A.  720; 
Hunt  V.  Hunt,  61  Fla.  630,  54  So. 
390;  StAte  v.  Beslin,  19  Ida.  185,  112 
P.  1053;  Birmingham  v.  O'Neil,  116 
La.  1085,  41  So.  323;  Birmingham  v. 
O'Neil,  116  La.  1085,  41  So.  3^3; 
Ware  v.  Plory,  199  Mo.  App.  60,  201 
S.  W.  593;  Price  v.  Price,  75  Neb. 
552,  106  N.  W.  657 ;  Pumell  v.  Pur- 
nell  (N.  J.  1908),  70  A.  187;  Mona- 
han  V.  Auman,  39  Pa.  Super.  Ct.  150; 


Bennett  •  v,  Benhe^t^  '^-  Vt. .  — ,  99 
A.  254;  Buehhols  ▼.  Buehholz,  63 
Wash.  213,  115  P.  88. 

32.  Isaacs  y.  Isaacs,  71.  Neb.  537, 
99  N.  W.  268.  It  is  not  the  policy 
of  the  law  to  encourage  the  liying 
apart  of  husband  and  wife  while  the 
marital  relation  exists  in  force.  Cun- 
ningham Y.  Cunningham,  48  Pa.  Super. 
442;  But  where  she  is  abandoned  or 
leaves  him  for  cause,  she  may  acquire 
a  separate  domicile. 

33.  Kessler  y.  Keaaler,  2  Cal.  App. 
509,    83  P.  257. 

34.  Boyce  ▼.  Boyce,  23  N.  S^  Eq. 
337- 
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whether  the  Apprehenaion  be  that  of  personial  violence,  or  ill  health 
from  the  fatigue  of  a  journey  or  the  chiwige  of  climate,  little  favor 
seems  to  have  been  shown  to  the  wife  either  at  tiie  English  or 
Scotch  law,  unless  the  circumstances  rendered  a  change  of  domicile 
on  her  part  equivalent-  to  a  moral  suidide."  At  the  present  day,  a 
rule  less  stringent  would  doubtless  be>  applied.  A  husband  would 
not  be  permitted  to  retnovfe  his  wife  to  some  remote  and  undesirable 
place  for  the  sake  of  punishing  or  tornienting  her,  or  so  as  to  com- 
pel her  to  stay  alone  where  he  did  not  metin  to  reside  himsdf ;  for 
this  would  iiot  be  fixing  the  matrimonial  domicile  "with  honest  in- 
tent. ••  His  <ihoic^  must  be  without  unnecessary  parsimony  or  stub- 
bomess*'^  and  mu^  not  itnperil  her  health  and  safety."  N'ay,moi^e, 
there  are  several  re<*ent  decisions  in  this  country  which  point  id  an 
obligation  on  the  husband's  part  to  show  reasonable  cauSe  why  his 
wife  should  follow  him  when  he  changes  his  abode.*^ 

This  later  uncertainty  in  the*  law  is  unfortunate.  Where  "a  pair 
disagree  in  the  choice  of  a  hom6,  either  the  right  of  decision  niust 
belong  to  one  of  them,  or  the  court  should  sit  as  umpire.  No  one 
has  suggested  that  the  wife  should  choose  the  domicile,  nor  can 
judicial  interference  be  W6ll  called  In',  except  to  divorce  the  parties. 
Yet,  without  a  home  in  common,  of  what  avail  is  inatrimbny? 
We  cannot  but  regret  that  any  of  our  courts  should  seem  to  legalize 
domestic  discord;  that  there  should  be  good  American  authority 
to  sanction  the  wife's  refusal  to  acoonipany  her  husband  on  any 
such  trivial  pretext  as  "  the  dislike  to  be  near  his  relatives."*®  5^pw- 
ever,  although  the  husband  haS  the  right  to  fix  the  family  domicile, 
still  this  must  be  done  fairly  and  with  due  regard  for  the  comfort 
and  happiness  of  the  wife,  and  the  husband  may  be  refused  a  di- 
vorce on  account  of  the  wife's  refusal  to  live  in  a  house  with  his 
relative  with  whom  she  had  quarreled**  or  in  proximity  with  his 
relatives."    One  seeking  a  divorce  cannot  obtain  the  benefit  of  his 

85.  See  1  Eras.  Dozn.  Bel.  448.  .88.  Winkle^  y.  Powell,  173  AI4.  46, 

86.  Clark  y.  Clark,  19  Kans.  522.  55  So.  536. 

37.  Spafford  y.  Spafford,  199  Ala.  .     39..Bi9lio5  y.  Bishop,  30  Penn,  .St. 

300,  74  So.  354,  L.  R.  A.  19171),  773;  412;   Gleason  y.  Gleason,  4  Wis,  64; 

Klein  y.  Klein,  29r  Ky.  Law  Bep.  1042^  Powell  y.  Powell,  29   VI.   148.      See 

96  S.  W.  848.    A  h^a^band  cannot  ere-  Moffatt  y,  Moffatt,  &  Cal.  280;  Cutler 

ate  a  domicile  for  his  wife  in  a  for-  y.  Cutler,  2  Brews.  (Pa.)  511. 

eign  State  by  deserting  her  and  re-  •  40*  Powell  v.  Powell,  29  Vt.  148. : 

siding  there.    Comniissioner  of  PubU^s.  .  41^  Hall  y.  Hall,  69  W.  Va*  175, 71 

Charities  v.  Patterson,  169  N.  Y.S.  S..  E.  103,  34  .L.  B..  A.  (N.  S.),  758, 

316.  citing  text,  Husband  and  Wife,  460, 

42.  PoweU  y.  Powell,  29  Vt.  148. 
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own  wrong  and  the  courts  will  not  allow  tlieir  use  to  obtain  a  benefit 
founded  directly  upon  a  breach  of  duty  to  provide  the  wife  with  a 
suitable  home^ 

The  English  rule  as  to  the  wife^s  duty  of  adherence  still  con- 
tinues strict.  A  wife  petitioned  for  divorce  on  the  ground  of  her 
husband's  desertion.  The  facts  showed  that  shortly  after  her  mar- 
riage she  went  with  her  husband  to  Jamaica,  where  he  held  an 
appointment  from  which  he  derived  not  more  than  £100  a  year, 
and  in  consequence  of  his  slender  income  she  had  to  put  up  with 
some  hardship.  Her  health  suffered,  and  in  less  than  a  year, 
namely,  in  1846,  she  returned  to  England*  Her  husband  continued 
abroad,  during  the  greater  part  of  the  time  at  Jamaica,  where  he 
succeeded  in  getting  a  more  lucrative  appointment.  When  she 
left  him  for  England  he  acted  kindly  to  her,  promised  to  allow  her 
£30  a  year,  but  made  no  arrangement  for  a  permanent  separation. 
Their  correspondence  continued  until  1851,  when  the  husband 
asked  her  to  return,  and  provided  funds  for  her  passage,  but  she 
wrote  that  her  health  would  not  permit  her  to  do  so.  Here  all 
correspondence  and  intercourse  ceased  until  1856,  when  an  allow- 
ance was  again  effected  through  the  intervention  of  a  relative ;  this 
the  husband  continued  until  1860,  and  then  stopped  it  He  ap- 
pears to  have  led  a  loose  life  after  the  wife's  refusal  to  return. 
The  court  held  that  these  circumstances  did  not  constitute  desertion 
on  the  husband's  part,  nor  entitle  her  to  divorce.** 

§  43.  Domicile  relative  to  Alien  and  Citizen. 

As  corollary  of  the  general  proposition  already  announced,  it  is 
held  that  an  alien  woman  marrying  with  a  citizen  of  the  United 
States  becomes,  by  virtue  of  such  marriage,  a  citizen  also,  with  the 
usual  capacity  as  to  purchase,  descent,  and  inheritance  ;**  and  that 
of  aliens  intermarried,  if  the  husband  becomes  a  naturalized  citizen, 
the  wife  in  like  manner  is  naturalized,  even  though  she  has  not  yet 
migrated  from  her  native  country.*" 

§  44.  Woman's  Name  changed  by  Marriage. 

Marriage  at  our  law  does  not  change  the  man's  name,  but  it 
confers  his  surname  upon  the  woman.     Until  a  decree  of  divorce, 

48.  Keech  ▼.  Keech,  L.  R.  1  P.  &  D.  44.  Luhrs  v.  Eimer,  80  N.  Y.  171; 

641   (1868).     Adultery  being  proved,  KeUy  v.  Owen,  7  WaU.  496. 

however,  divoree  was  granted  on  that  46.  KeUy   v.    Owen,   7   Wall.   496; 

groimd.  Headman  v.  Bose,  63  Ga.  458. 
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giving  a  married  woman  leave  to  retume  her  maideii  name,  goes 
intd  full  effect,  or  widowhood  is  succeeded  by  a  n^w  marriage  and 
another  husband,  she  goes  hy  her  former  husband's  surname.  This 
is  English  and  American  usage.  And  with  this  actual  marriage 
name,  it  would  appear  that  a  wife  can  onlj  obtain  fnaother  name 
by  reputation/*  But  in  consideration  of  the  rule  that  a  person  has 
the  right  to  be  known  by  any  name  he  or  she  chooses,  proceedings 
under  the  assumed  name  of  a  married  woman  have  been  upheld 
after  judgment.*^ 

§  45.  Htisbtad's  Duty  to  render  Support. 

This  subject  will  be  considered  later  in  treating  of  the  wife's 
necessaries,  when  it  will  also  appear  that  our  married  women's 
acts  tend  to  certain  dmnges,  not  so  much  of  principle  as  application, 
by  extending  the  liability  for  family  supplies  to  property  such  as 
wives  now  hold  to  their  separate  use.  The  general  rule  of  law  is 
that  the  husband,  the  spouse  who  holds  and  fills  the  purse,  is 
bound  to  provide  the  family  support  and  means  of  living.  The 
style  of  support  requisite  —  of  lodging,  food,  clothing,  and  the 
like —  is  such  as  befits  his  means  and  condition  of  life. .  A  wife 
is  not  usually  jnstified  in  leaving  her  husband  and  the  common 
home  so  long  as  the  husband  treats  h^r  kindly,  and  provides  to 
the  extent  of  his  ability,  even  though  retrenchment  in  the  style 
of  living  may  be  needful  from  one  cause  or  another.**  No  reducing 
the  wife's  comforts  needlessly,  and  from  sinister  motives,  she  may 
justly  complain  of.*' 

The  common-law  duty  to  support  a  wife  cannot  be  extended  ex- 
cept by  express  statute,  plainly  so  intended,*^*^  and  the  wife  cannot 
bind  herself  by  a  release  of  her  right  to  support. '^^ 

A  husband  must  furnish  his  wife  with  reasonable  support 
whether  she  is  able  to  support  herself  or  not**  if  he  is  able  to  do 


46.  Pendall  v.  Gtoldsmied,  2  P:  D. 
263;  Carroll  v.  Stat<*,  53  Neb.  431,  73 
N.  W.  939;  EatfelifiPe  v.  McDonald, 
123  Va.  97,  97  S.  E.  307. 

47.  Clark  v.  GlMi,  19  Kan.  532. 

48.  8oe  Bkean  v.  Skean,  33  N.  J. 
Eq.  148. 

49.  Boyieo  ▼.  Boyiie,  28  N".  J.  "Kq. 
337.  And  see  Necessaries,  post;  also 
DiTorce  for  Desertion,  Cruelty,  etc. 

60.     Richardson    <    Stuesser,    125 


Wis.  66,  103  N.  W.  261,  69  L.  B.  A. 
829. 

51.  In  re  Ryan's  Estate,  134  Wis. 
431,  114  N.  W.  820;  JnreSimonson's 
Esrtate,  164  Wis.  590,  160  N.  W.  1040. 

52.  The  duty  of  the  husband  to  pro- 
vide for  the  ^ife  is  a  public  and 
moral  duty,"  jas  trell  as  a  duty  by  con- 
tract. Clisby  V.  Clisby,  160  Ala.  572, 
49  So.  445;  Ortman  y,  Ortman.,  — 
Ala.  — ,  82  So.  417;  McKee  v.  Cun- 
ningham, 2  Cal.  App.  684,  84  P.  2^0. 
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so/*  His  lack  of  myalls  niay  excuse  him  temporarily."  The  fact 
that  she  Was  unchaste  before  marriage  does  not  affect  the  duty." 
ISTor  is  he  relieved  by  the  fact  that  she  is  quarrelsome  after  mar- 
riage.**    He  inusl  do  the  same  for  the  rest  of  His  family"*^ 

The  nature  of  the  support  must.be  in  keeping  with  liis  station 
and  circumstances'^*  and  is  usually  to  be  furnished  at  the  matri- 
monial domicile  selected  by  him.***  He  may  be  obliged  to  support 
his  wife  at  soine  other  place  where  he  refuses  to  do  so  at  the  domi- 
cile,  or  where  they  live  apart  by  his  consent*®  or  where  she  leaves 
him  because  of  his  crueity.*\orfoa:  ptl^er:j'^]liQabieoaus^*'^    The 


Kessler  v.  Kessler,  2  Cal.  App.  509, 
83  P.  2^.  A  wife's  right  of  main- 
.t^naiuee  is  within  th^  proteetion  of 
Civ.  Code,  §3^3?,  qiaking  transfers  to 
delay  or  defraud  creditors .  void  as 
against  theni.  Title  Ins.  &  Trust  Co'. 
V;  Inger^oJl,  158  CaL  4^4,  111  P.  360; 
Poole  V.  Pepple,  ;84  Co}.  510,  52  P, 
1025,  65  Am.  St.  Bep.  .  245;;  Pa- 
quin,  Llniited,  v.  Wester  Velt/  — 
tJbml.  ' — ^,'106  A.  '766;  American 
Mill,  Co.  v.;  Industrial  3oiard.  of 
lUinois,  279  111.  .560,  117  N.  E.  147; 
H.  G.  Goeliti  Co.  v.  Industrial  !6oard 
ot  niinois,  '278'  HI.  164,  115  N.  E: 
855;  Brown  v.  Moudy,  199.  HI.  App. 
85;  J»  re  Carroll,  -r  Ind.  App.  — , 
116  N.  E.  844;  Kemp  v.  Kemp,  — 
La.  — ,81  So.  221;  Boehm  v.  Boehm, 
—  Ni  J.  Gh,  *-i  l6l  A.. 423;  Feiner 
V.  Boynt<>n,  73.  N.  J.  Law,  3,36,  62 
A.  420;  Ball  v.  Lovett,  98  N.  Y.  S. 
815;  Jones  v.  Bernstein,  177  K.  Y,  S. 
165;  Stevenis  ▼.  Hush,  176  N.  T.  S. 
602;  Finkc^stein.  t.  Finkelstein,  161 
N.  Y.  S.  166,  174  App.  Div.  416; 
Taylor  v.  Taylor,  54  Crew  560,  103 
P.  524 ;  Knecht  v.  Knecht,  —  Pa.  — > 
104  A.  676;  Jn  re  Kvist's  Estate,  S(56 
Pa.  30,  100  A.  523 :  Merriam  v.  Mer- 
riam,  75  Wash.  389,  134  P.  1058. 
Where  there  is  no  relation  that  legnlly 
imposes  tibue  duty  of  the  wife's  main* 
tenanoe  on  the  husband,  the  law  gives 
no  power  to  make  him  maintain  her. 
Chajwuin  v.  Parsons,  <^6  W.  Va.  307, 
66  8.  E.  461;  Clifton  ▼.  Clifton,  — 
W.  Va.  t-,  98  S.  E,  7?. 


'63.  ilcCaddin  v.  McCaddin,  116"  Md. 
567,  82  A.  554,     ' 

l|4..FQ]!th><  JFiaith  (N.  J*^,  39  A. 
■^28,  •   .  ,•     ..     .   .    .^       .    ... 

M.  Slate  V.  HiU,  161  la.  279,  142 
N.  W.  ^31. 

as*  Irwin  t.  ,trwin,  ^  N*i  J.  -^j 
103, A.  1052,  102  A.  440. .    .  ,       . .     . 

67.  Carey  v.  Carey,  8'  App.  D.  C. 
'528.  *     '  " 

68.  De  Brauweito  t;  De  BrauWrt^s 
203  .  N,  •  Y,  460, .  96  /N..  E. ,  722,:  af- 
firming order  129  N.  J,  :S.  587,  144 
App.  Div.  521,  whicji  af^ms  judg- 
ment  (1910),  126  N.' Y.' S.  221,' 69 

.  Misc.  Bep;  47d ; .  Staite  T.  HoPhex8di»> 
72   Wash.   371,  130  P.   481.      .     . 

69.  In  re  Baurens^  117  La.  136,  41 
So.  442;  State  V.  BaUreinfe^,  Id.  - 

:.60.  MflKee  V.  Canninghamy : 3  Cal. 
A^p.  684,  84  P.  260.  ^y  express  istat- 
ute  in  California  a  husband  U  not 
liable  for  the  support  of  his  wife 
when  she  is  living'  separate ■  from'  him 
by  >  agreement.  Barefoot  y.  -  Barefoot , 
83  N.  J.  Eq.  685,  93  A.  192 ;  Clothier 
y,  Sigle,  73  N.  X  Law;  419,  63  A. 
8^5;  W.  &  J.  Sloane  v.  Boyer,  95  ^\ 
Y.  S.  531;  Biehardson  v,  Stensser; 
125  Wie.  66,  103  J^,  W..a61. 

61.  State  y»  Baurens,  ,117  La.  .136, 
41  So.  442.;  Randall  ▼.  Bandall,,  37 
Mich.  563. 

.62.  Kientz  v,  Kientz,  104  Ark.. 381, 
149  S.  W.  86;  Baker/v.  Oughton,  130 
la,  35,  106  N.  W.  273;. Appeal  of 
Bvookland  Bank,  —  S.  G.  — ,  100 
S.  E.  156. 
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facts  raifiing  such  a  duty: must,  however,  appear  ^Lr^^ 
To  relieve  him  of  the  duty  of  supporting  the  wife  vi..^ 
apart  from  iim,  his  notice  that  he  will  xiot  be  respou.  u*  i  , 
debts  must  appear  to.hav|9  beep,  actually  known  to  the  ^^^ 
nishing  the  support.** 

The  duty  is  not  joonditioned  on  .her  living  with  and  tu^- r 
home  for  him,*'  and  where  a  huefcand  ia  first  guilty  of  adoltr^  -^ 
subsequent  adultery  lyill  npt  relieive  him  of  the  duty,**  'Wtaert  «ut 
leaves- him  without:,  justifiable  cause,  he  is  relieved  of  the  d^y*^ 
By  statute  in  C^ifprniaHf  l^usb^nd  npod  not  support  a  wife  nj^^ 
leaves  him  without  jxtsjtifiable:  eaus^*?*  Statutes  sometimes  mA^ 
the  wife  liarble  ;tq  thir^  persons  for  &mily  n^^oessaries.*' 

A  statute  ,whic)i  r€P4<^r8,  void  an<  aib^igiawQnt  of  future  wages  a» 
seeurity  for  a.  i^u^U  loi^ujdies^  i^ecorded  and  assented  to  by  the 
wife  interfer^o^itiLtliLerigJits.pf  the  p^prties  but  is  constitutional 
as  an  exei:cise  oi  tb^  ]K>li((^  power  to  prptect  tbe:  wife  in  her:  right 

of ,sapi)prC* ;..;.•    i^.  :..,",:    .•  •':    ':.,.:..   •'.••;.;'    .  . 

§  46.  Criminal  Liability  for  failure  to  Support.,.  .... 

It  is  now. universally  .provided,  by  statute  t^aj^  a  husband  who 
fail§  in  his  duty  ,to ^upport  his. wife  and  family  ip. criminally 
liable  and,  criminal  jprosecution,  with  recognisance  is  foi^d  tp  aid 
the  cominpn  law  in  <pmp&lling  a,  coippet^  hnsba^fl  tp  .support 
his  family.''^  ■     . 

It  has  bee^.Jield,.  wliere  a.  hu^V^l^/'^*?  prpsecuted  on  his  recog-. 
nizance,^  that  if  h|^  pffered  to  eiupport.his  ^ife.m^d  qhil^^ei;  in.  his. 

father's  hoqse^, paving;  no  othear  house,  and  W.W^fl^'P^;^^^^^: 
and  shQ  refused  to, gp  therp  on  the^ou^d  tha,t  thp  fath^  Mras  i^- 

■  .  •  •  • 

as.  fiass  T.  Brady,  '^^  K  Y.  S:  449,  '  v.  Pearson,  17^  N.  Y.  IS.  626  j  Pearson 

49  Misc.  Rep.  ^35;  Hass  v.  Brady,  v.  Pearson,  173  N.  ir.S.  S63j  Wirth 
96  N,  Y.  S.  44^,  4^  Sfisct  Itep,  a35.       .v.  Wirtjlj,.  172  IT.  Y. «,  ??09,  . 

64.  W.  ^  J.  ^loane  y^Boyer,  95         68.  Kessler  y.  gassier,  2  Cal.  App. 

N.  Y.  8.  531.         •       '  509,  83  P.  257. 

6fi.  Stnrm  y.  Stutttjl*!  N.  Y.  S.  61, :        69.  Pei^inifi  v.  iCor^an,  36  Ool.  360, 

80  Misc.  Jtep.  277.     ;  65  P.  64gj  Tuylpr  y.  iPayJor,  54  Ore. 

66.  People  y.  Sbradyj  58  N.  Y.^  8.  560,  103  P.  524.      ;     .     . 

143,  40  Ai)p.  I)iV.  460;  14  N.  Cr.  B.'  70.  Mutual  Loan  Co.  V.  Martell,  206 
149.  Mass.  482,  .86  N.  E.  916,  43  L.  B.,  A. 

67.  State  t.  Newinaii,  91  Conn.  6,      (N.  S.)'  746. 

98    A.    346;    Statd   y.   Hill'   161   la.  71.  See  Commonwealtli*  y.  Jones,  90 

279;  142  N".  W.  «3ij  Isaacs  y.  Ijaacs,  Penn.  St..  431;  People  y.  BartBolf,  31 
71  Neb.  537,  99  N.  W.  26(8;  Pearson'     N.  Y.  Bupr.  272. 


temperate  and  abusive,  he  could  not  be  held  liable  for  neglecting  to 
support  her.''* 

Modem  criminal  statutes  punishing  a  hi;sband  for  failure  ib 
support  his  wife  have  been  commonly  upheld  and  it  is  held  for 
example  that  the  obligation  of  the  husband  to  support  the  wife  is 
not  a  debt  within  a  constitutional  provision  forbidding  imprison- 
ment for  debt.  Society  as  a  whole  is  interested  that  families  be 
supported  and  the  penalty  is  for  the  huisband^s  failure  to  obey 
society^s  law,  made  for  society's  subsistence,  *  and^'  hard  labor  in 
the  penitentiary  is  not  such  cruel  or  unusual  punishment  as  td 
render  a  statute  iinconstitutional  which  provides  Jt  as  a  penalty  fof 
failure  to  support  the  wife."*  But  a  statute  isroid  as  ex  post  facto 
which  imkeb  desertion  and  abandonment  of  the  •t/ife  without  pro- 
vision iot  support  a  felony,  when  applied  to  a"  (jase  where'  the' 
abandonment  occurred  before  the  enactment' of  the  statute  althoujgh 
the.  failttVei'to  support  continued  till  the  iiTti^  of  bringiiig  the 
action  since  the  statute  required  both  abandonment  and  nonsupport' 
and  was  ex  post  facto  as  to  the  abandonment  which,  occurred  ]before 
the  statute  was  enactiSdi^*^  >     •    ' 

Application  for  support  of  a  wife  under  a  statute  providing  tiat 
support  shall  be  given  when  the  wife  is  "  in  necessitous  circum- 
stances" means  that  support  shall  be  given  when  the  wife  is  lack- 
ing in  those  things  proper  to  her  condition  in  life.  It  is  not  limited 
to  the  bare  necessities  of  food,  clothing  and  shelter,  as  in  a  poor 
statute,  but  includes  such  articles  of  food,  wearing  aj)parel  and  use, 
such  medicines,  means  for  education  of  children  and  such  social 
protection  and  opportunity  as  comport  with  the  health,  comfort 
and  well-being  of  human  beings  according  to  present  standards  of 
civilization  considering  the  husband's  own  meaua,  earning  capacity 
and  station  in  life."* 

Where  a  husband  leaves  his  wife  and  family  to  find  a  home  for 
them  in  another  State  which  he  does  and  they  join  him  there  and 
live  together  until  n  quarrel,  when  the  wife  Tetupns  to  the  former 
State  with  the  family  he  cannot  be  extradited  from  the  State  of 
his  present  residence  to  answer  a  charge  of  non-support  in  the 

72.  People  v.  Pettit,  74  N.  f .  320.  75.  People  v.  Albright,  161  Mich. 

78.  State  v.  English  —  S.  C.  — ,  400,  126  N.  W.  432. . 

85  8.  E.  7ai,  t.  R.  A.  1915  F.  977.  76.  State  v.  Waller,  90  Kan.  829, 

74.  State  v.  Gillmore,  88  Kan.  835,  136  Pae.  215,  49  L.  R.  A,   (N.  S.) 

129  Pac.  1123,  47  L.  B.  A.   (N.  8.)  588. 
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Other  State^  where  his  wife  now  resides/''  He  committed  no  crime 
whatever  in  that  State  and  it  is  now  settled  that  no  extradition 
will  be  allowed  unless  guilt  was  incurred  in  the  State  which  asks 
for  extradition/*  but  whei*e  the  husband  deserts  the  wife  and  re- 
moves his  domicile  to  another  State  and  returns  to  the  first  State 
to  be  a  witness  he  may  be  there  arrested  on  a  warrant  charging 
non-support  in  the  first  State  under  a  statute  passed  since  he  left 
it.  He  can  be  tried  for  failure  to  support  her  in  the  place  where 
he  deserted  her  following  the  general  rale  that  the  husband  is 
properly  tried  in  the  jurisdiction  where  the  wife  become^  de- 
pendent, regardless  of  his  non-residence,  for  that  is  the  place  where 
the  duty  of  support  should  be  discharged,  and  consequently  the 
the  proceeds  of  a  beneficiary  insurance  policy  as  a  dependent."® 

A  woman  who  marries  a  man  knowing  that  he  has  a  wife  living 
cannot  claim  to  be  dependent  on  him  for  support  as  he  is  under  no 
legal  duty  to  support  her  and  so  she  cannot  claim  to  be  entitled  to 
the  proceeds  of  a  beneficiary  insurance  policy  as  a  dependent.** 

A  conviction  for  abandonment  of  the  wife  constitutes  a  bar  to  a 
later  conviction  for  the  same  offense,  but  where  the  offense  de- 
scribed in  the  statute  is  failure  to  maintain  the  wife  a  prior  con- 
viction and  sentence  is  no  bar  to  another  conviction  for  later  fail- 
ing to  maintain  her.  The  later  neglect  and  reftisal  after  he  had 
served  his  former  sentence  constitutes  a  new,  separate  and  distinct 
violation  of  the  statute.'* 

§  47.  Wife's  Duty  to  render  Services. 

The  wife's  obligation  to  render  family  services  is  at  least  co- 
extensive with  that  of  the  husband  to  support;  her  in  the  family, 
these  services  and  the  comfort  of  her  society  being  in  fact  the 
legal  equivalent  of  such  support*^  Hence,  as  ft  is  held,  the  wife 
of  an  insane  man  cannot  claim  special  compensation  out  of  his 
estate  for  taking  care  of  him,  even  though  such  were  the  express 
contract  between  herself  and  the  guardian.**    Doubtless  it  would 

77.  Taft  ▼.  Lord,  92  Conn.  53»,  108  B.  A.,  262  m  475,  104  N.  E.  801,  51 
Atl.  644,  L.  B.  A.  191S  E.  545.  L.  B.  A.  (N.  S.)  726. 

78.  Stragsheim  v.  Daily,  221  U.  S.  81.  State   ▼.    Morgan,   —    la.    — , 
280,  31  Snp.  Ct.  Bep.  66S.  136  N.  W.  521,  40  L.  B.  A.   (N.  S.) 

79.  State  y.  Gmmore,  88  Kan.  835,  615. 

129  Pae.  1123,  47  L.  B.  A.   (N.  8;)  88.  Bandall  Y.   Bandall,    37    Mich. 

217.  563,  per  Goo1ey>  J.;  Grant  v.  Green, 

80.  Duenser  v.  Supreme  Oonneil  of      41  la.  S8. 

88.  Grant  t.  Green,  41  la.  88. 
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be  bad  policy  to  permit  marital  services  on  either  side,  however 
meritorious,  to  becoiae  a  matter  for  money  reoompe^8ey  and  to 
strike  a  just  balance  is  impossible. 

Services  rendered  by  a  wife  in  the  home  of  her  husband  to  a 
lodger  residing  with  them,  even  though  they  consist  largely  of  the 
personal  attendance  of  the  wife,  and  include  the  nursiAg.of  the 
lodger  when  side,  are  within  the  range  of  her  domestic  duties  and 
without  an  express  contract  or  promise  made  by  the  lodger  to  the 
wife^  the  latter  cannot  maintain  an  action  against  him. for  the  re- 
covery of  compensation  for  such  services.  The  implied  contract 
whic^h  the  law  raises  in  9uch  a  case  is. that  the  person  to  whom 
such .  services  are  rendered  will  make  reasonable  compensaticoi 
therefor  to  the  husband  and  not  to  the  wife." 

§49.  Right  of  Chastisement  and  Correctipn. 

Though  either  spouse,  may  be  the  more  dangerous,  comptanion, 
because  of  greater  physique,  daring,  recklessness^  ox  depjayity, 
mature  gives  the  husband  t^e  usual  advantage.  In  a:  rude^  state 
of  spciety  the  husband  frequently  maintained  bi^  authority  by 
forc^. .  The  old  cpnunojo.  law  recognized  the  Tight  of  n^od^ate  cor- 
rection, which,  according  to  31ftckstone,  was  deemed  a  privilege  by. 
the  lower  orders  in  his  day.**^  The  civil  law  went  still  further,  per- 
mitting, in  ^rtain  gross  misdemeanors,  violent  flogging  tvith  >\^hips 
and  rods.**  But  since  the  time  of  Charles  II.  the  vrife  has  beetx 
regarded  more  as  the  companion  of  her  husband ;  and  this  right  of 
chastisement  may  be  regarded  A»  exceedimyy  qViestioiiabie  at  iSie 
present  day.  The  rule  of  persuasion  has  superseded  the  rtile  of 
force.  -Few  eases  of  importance  are  to  be  found  on  this  subject. 
In  England,  where  a  wife  sought  divorce  from  bed  and  board  for 
cruelty,  it  Was  shown  that  the  husband  had  spit  upon  her,  pushed 
and  dragged  her  about  the  room,  and  once  slapped  her  face;  and 
upon  this  proof  the  divorce  was  granted.*^     The  right  to  inflicli 


54.  Stevenson  v.  Akarman,  83  N.  J. 
L.  458,  8S  Atl.  106,  46  L.  K  A. 
(N.  S.)  238. 

55.  1  Bl.  Com.  444,  445.  In  Adams 
T.  Adams,  100  Mass.  365,  Chapman, 
C.  J.,  states  the  old  form  of  the  writ 
of  suppUcavii  for  protection  of  the 
wife  against  her  husband;  viz.,  that 
the  husband  should  not  do  other  dam- 
age to  her  person  '^  than,  what  readon- 


ably  belongs  to  her  husband  for  the 
ptxipQse  of  the  government  and  chas- 
tisement of  his  wife  lawftiUjr.V 

ae.  FlageUis  et  ftuHbw  acriter 
verherare  uxartm.  Bee  1  Bl.  Com. 
445. 

87.  Saunders  v.  Saunders,  1  Hob. 
Ec.  549,  And  see  Divorce  for  Cruelty, 
etc,  post.  Vol.  II. 
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corporal  punisluneiit  upon  the  wife  has  xnever  .beesi  favored  in  this 
country^  and  its  e^sercise  wotdd  now  generally  justify  proceedings 
for  a  divorce.  Indeed,  our  decisions  emphatically  jieny  that  the 
right  longer  exists  either  in  England. or  this  country/^  It  may  be 
added  that  the  wife  should  not  chastise  her  husband ;  nor  provoke 
harflk  treatment  by  ber  own  violence,  foul  abuse^  and  niisconduct.** 
But  either  spouse  may  use  force  in  self-defense.  And  the  bus- 
band  may  restrain  bis  wife  from  acts  of  violence  against  others  as 
well  as  himself  in  person  or  property, —  most  certainly  wherever 
the  law  jmakes  him  an^werablia  in  damages. for  her  misbehavior,*^ 
and  may  prevent  her  unwarrantable  interference  with  the  due  ex- 
ercise of  his  parental  authority.^  ^ 

§  49.  Husband's  Right  of  Gentle  Restraint. 

The  right  of  gentle  restraint  over  the  wife^s  person  rests  upon 
better  authority  than  that  of  chastisement.  This  right,  however, 
depends  upon  the  proposition  that  the  hu^and  is  dignior  persona. 
And  its  exercise  is  often  to  be  justified  in  the  courts  on  th^  sapoie 
grounds ;  namely,  that  the  husband  must  answer  to  others  for  his 
wife's  conduct.  Blackstone  says  that  in  ease  of  any  gross  misbe- 
havior the  husband  can  restrain  his  wife  of  her  liberty*    The  l^ter 


88.  Johnson  v.  Johnson,  201  Ala. 
41^  77  So.  835;.  I^awson  v.  ^tate^  115 
Ga.  578,  41  S.  £.  093;  Carpenter  v. 
Commonwealth,  92  Kj.  452,  18  S.  W. 
9,  13  Ky.  Law  Bep^  (abstract)  908; 
MeKay  v.  McKay  (Mp.)»  18^  8.  W. 
184  (helpless  if  her  husband  keeps 
her  in  a  place  where  he  has  withdrawn 
an  caie  and  protection  from  her  and 
allows  her  to  suffer  gross  indignities) ; 
Jones  V.  Jones,  173  N.  C.  279,  91  S*E. 
960;  Gholston  ▼.  Gholston,  .31  Geo. 
625;  Pillar  T.  Pillar,  22  "Wis.  658; 
Edmonds'  Appeal,  57  Penn.  St.  232; 
Pulgham  ▼.  Btate,  46  Ala.  143;  Owen 
V.  State,  7  Tex.  App.  329;  Gorman 
T.  State,  42  Tex.  221.  In  State  v. 
Khodes,  1  Phill.  (N.  C.)  453,  the  right 
of  moderate  correction  was  claimed. 
But  the  opposite  rule  is  announced  in 
the  later  ease  of  State  r.  Oliver,  70 
X.  C.  60.  Corporal  chastisement  Is 
not  justified,  though  the  wife  be 
drunk  or  insolent.  Commonwealth  ▼. 
McAfee,  106  Mass.  458;  Pearman  r. 


Pearman,  1  BWab.  A  'li.  601. '  Tt  i»  a 
erimmal  o fence,  to  imprison  or' beat 
her  (Brown  v.  Brown,  86  Conn.  42, 
99  A.  889),  but  he  cannot  be  com- 
polled  to  give  bond  not  to  Hltreat  her, 
ezeispt  under  statute.    Bread's- Case, 

2  Bland  (Md.)  562,  n. 

88.  Knight  v.  Knight,  31  I9.  4^51, 
and  cases  supra;  Prichard  v.  Priehard 

3  Swab.  &  T.  523;  Trowbcidge  v.  Car- 
lin,  12  La.  Ann.  882. 

80.  2  Kent,  Com.  181;  Peoj^le  ▼. 
Winters,  2  Parker  (N.  Y.  Cr.),  10; 
1  Bl.  Com.  445 ;  Bichards  v.  Bichards, 
1  Grant,  3^9. 

81.  A  husband  has  the  right  to  use 
physical  force  to  put  his  wife  from 
the  room,  when  Ae  interferes  with 
hJB  training  of  their  child,  the  right 
of  gentle  restraint  where  she  clings  to 
him  and  screams  and  the  right  of 
using  force  necessary  for  self-defence. 
Barber  v.  Barber,  153  N.  Y.  8.  256, 
166  App.  Div.  212, 
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expreseion  of  Kent  is  that  he  may  resort  to  **  gentle  restraint 
Strong  instances  for  the  exercise  of  this  right  occur  where  the 
wife  has  eloped  with  a'libertine,  and  the  husband  wishes  to  bring 
her  home;  or  where  she  purposes  an  elopement,  and  he  seeks  to 
prevent  it ;  or,  perhaps,  where  she  goes  recklessly  into  lewd  com- 
pany.*'  Restraint  may  also  be  justified  where  the  wife  becomes 
insane,  threatens  the  husband  with  danger,  or  wantonly  destroys 
the  property.**  So,  too,  the  husband,  by  virtue  of  his  marital  au- 
thority over  his  own  household,  might  be  allowed,  if  not  by  physical 
force,  at  least  by  moral  coercion,  to  regulate  her  movements  so  a? 
to  prevent  her  from  going  to  places,  associating  with  people,  or 
engaging  in  pursuits,  disapproved  by  himself  on  rational  grounds. 
This  doctrine  has  been  asserted  in  England;  and  Mr.  Fraser 
carries  it  to  the  extent  of  forbidding  her  relatives  to  visit  her; 
^*  for,"  he  observes,  ^  though  the  wife  may  be  very  amiable,  her 
connections  may  not  be  so."*'  But  this  rule  is  to  be  laid  down 
with  great  caution,  and  it  may  be  considered  especially  unpopular 
in  America.  Mr.  Justice  Coleridge,  in  an  English  case,  observes 
that  l9ie  husband's  right  must  not  be  exercised  unnecessarily  or  with 
undue  severity ;  and  that  the  moment  the  wife,  by  her  return  to 
conjugal  duties,  makes  the  restraint  of  her  person  unnecessary, 
such  restraint  becomes  unlawful.** 

Our  modern  doctrine  is  that  force,  whether  physical  or  moral, 
systematically  exerted  to  compel  the  submission  of  a  wife  in  such 
a  manner,  and  to  such  a  degree,  and  during  such  a  length  of  time, 
as  to  injure  her  health  and  threaten  disease  is  legal  cruelty.*^ 

A  husband  has  no  right  over  the  protest  of  the  occupant  to  enter 
the  house  of  another  for  the  purpose  of  talking  with  his  wife  who 
has  taken  refuge  there  and  of  persuading  her  to  return  to  him. 
Any  person  has  a  right  to  defend  his  home  against  intrusion  even 
to  homicide,  if  necessary,  to  accomplish  the  purpose  of  defence. 


92.  2  Kent,  Com.  181,  1  Bl.  Com. 
443. 

93.  8o  etronglj  does  the  conunoa 
law  detest  conjugal  unfaithfulness, 
that  the  husband  who  kills  his  wife  or 
her  paramour  in  the  act  of  adultery 
is  only  guilty  of  manslaughter.  See 
Regina  v.  Kelly,  2  Car.  &  K.  814. 

94.  Mr.  Lifter's  Cafe,  8  Mod.  22; 
Pitt  V.  Coney,  1  Stra.  477;  Price,  in 
re,  2  Fost.  &  F.  263 ;  State  v.  Craton, 


6  Ir6.  164.    And  see  1  Bish.,  Mar.  & 
Div„  §  756. 

95.  1  Fras.  Dom.  Bel.  459.  This  ob- 
servation was  made  by  Lord  Stowell 
in  Waring  v.  Waring,  2  Hag.  Con. 
153;  1  Eng.  £c.  210, 

96.  Cochrane,  in  re,  8  Dowl.  P.  C. 
631. 

97.  Kelly  v.  Kelly,  L.  B,  2  P.  &  D. 
31;  Bailey  v.  Bailey,  97  Masa.  373. 
See  DiYoree  for  Cruelty,  post,  VoL  n. 
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The  person  of  the  wife  is  as  sabred  iij^w"  <as.  tke  hushaad's  juad 
the  husiband  ha£  no  right  against  her  lyill  to  control  her  move- 
ments/® .     » 

§  50,  Wife's  Right  to  Submit  to  Surgical  Operation. 

A  wife  in  full  possession  of  her  faculties  is  as  ntu^h  entitled, 
both  morally  and  legally,  tp  determine. whether  she  ;shall  submit 
herself  to  an  operation  as  is  the  husband  in  respect  to  an  operation 
on  himself,  and  where  she  consents  to  an  operation  which  is  skill- 
fully performed,  the  surgeon  is  not  liable  to  the  husband  in  dam- 
ages. The  husband  has  no  power  to  withhold  from  the  wife  the 
medical  assistance  that  the  case  may  require.  The  consent  of  the 
wife  and  not  of  the  husband  is  necessary.' 


99 


§  51.  Right  cif  Action  for  Death. 

Statutes  giving  a  right  of  action  for  death  being  in  derogation  of 
the  common  law  should  be  strictly  construed  and  wil^  iiot  he  held  to 
apply  to  the  Burviying  spouse  unless  expressly  named.*  . 

A  statute  giving  a  right  of  action  for  death  should  "be  strictly 
construed  as  to  the  class  of  persons  covered  by  it  and  a  statute  re- 
ferring  to  men,  their  widows  or  childiren  and  then  amended  by 
other  provisions  in  general  terms  re j^erring.  to  persons  does  hot 
give  a  right  of  action  to  the  children  of  a  woman  for  her  death.* 

Damages  may  he  assessed  against  one  who  has  negligently  caused 
the  death  of  a  husband  and  father  although  the  wife  and  child  did 
not  know  where  he  was  at  the  time  of  his  death  and  he  had  de- 
serted  them  and  had  never  supported  them. .  The  jury  should  .be 
allowed  to  assess  the  loss  of  support  and  it  cannot  he  presumed  that 
tSie  wife  would  never  find  the  husband  and  for,ce,him  to  support 
her.  The  question  will  be,  what  if  any  sum. might  the  widow  anjl 
child  be  expected,  reasonably  to  receive  froqa  the  deceased  and  this 
question  should  be  submitted  to  the  jury.? 

W.  Baifey  v.  Pebpte,  —  Col.  — ,  180  — ,  163  Pac.  193,  L.  E.  A.  1917t)  1084. 

Pac.  832^  45  L.  B;  A.  (K.  8.).  145.  A  hftLshand  of  a  ^woiimn  who  left 

99.  Burroughs  y.  Cf ichton,  48  D.  0. .  .  children  hy  a  former  rtMrriag^  msij  xb- 

App.  596,  67  Wash.  Law  Eep.  283,  4  cover  for  Jier  death.    Crown.  William- 

A.  L.  R.  1529^.  ette  Paper  Co.  t.  Newport,  260  Fed. 

1.  Flash  V.   Louisana  Western   B.  110. 

Co.,  137  La.  3&2,  68  So.  ^36,  L.  B.  A.  3.  Iiigersoll  v.  Detroit  &  Mackinac 

1916E  112.  R.  Co.,  163  Mich.  268,  128  N.  W.  2^1, 

2.  Whittlesey  v.  Seattle,  —  Wash.      32  L.  B.  A.  (JT.  S.)  362. 
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§  52.  Regtdation  of  Household,  Visitors,  &c. 

From  the  cOmmon-law  relation  of  husband  and  wife  it  fdlows, 
as  our  last  section  indicates,  that  the  general  regulation  of  a  house- 
hold is  the  privilege  of  the  husband,  who  is  its  lawful  head.  The 
wife  in  this  respect  is  to  be  viewei  as  his  repfesentative  or  execu- 
tive oificer,  properly  entrusted  witht  domestic  details,  and  particu- 
larly with  the  supervision  of  female  menials  and  theii^  work.  Hus- 
bands are  sometimes  blameworthy  in  the  course  of  such  regulation 
for  pettiness,  meanness,  and  inconsiderateneds  towards  their  wives. 
And  yet  households  differ,  and  legal  ci*uelty  cannot  readily  be  predi- 
cated of  such  conduct  further  than  that  ik  divorce  suits  misbehavior 
of  this  kind  is  frequently  alleged  in  aggravation  of  actual  cruelty 
otherwise  practised,  and  so  as  to  give  body  to  the  latter  charge.  It 
cannot  be  called  cruelty  or  a  breaqh  gf  marital  duty  justifying  ^gal 
interference,  for  a  married  householder,  however  large  his  es- 
tablishmentjtjO  take  the  settlement  of  the  little  bills  upon  himself,* 
or  the  hiring  and  discharging  of  the  servants.     . 

As  to  the  question  how  far  the  wife  is  bound  to  observe  the  hus- 
band's  directions  in  entertainment,  the  choice  of  visitors,  the  ar- 
rangement  oi  the  rooms,  and  so  on,  the  English,  rule  is  still  strict ; 
or,  rather,  permissive  of  the  husband's,  sway.  The  wife  is  expected 
to  conform  to  her  husband's  habits  and  tastes,  even  to  his  eccen- 
tricities, provided  her  health  be  not  seriously  endangered  by  so  do- 
ij^g..  Aiid  though  he,  should  restrict  the  calling  list  to  a  certain  set 
agreeable,  to  Tilmself  alone,  or  interdict  intercourse  witli  her 
family,  or  prevent  her  from  paying  a  visit  to  his  own  relatives,  all 
of  which  we  may  well  presume  to  be  unkind  and  unreasonable,  yet 
this  alone  is  not  sufficient  ground  for  .divorce."  ^or,  as  it  has  been 
lield  in  this  country'  would  divorce  be  granted  simply  because  he 
had  forbade  her  to  attend  a  particular  church  of  which  shie  was  a 
member.*  Modern  American  precedent,  however,  oh  all  these 
points  is  quite  scanty.  And  whether  the  husband  can  allege  mis- 
conduct against  his  wife,  or  obtain  redress  on  his  part  if  slie  rebels 
against  oppressive  discipline  of  this  kind,  is  eitremely  doubtfuL 
Whims  and  caprices  of  the  husband,  submission  to  which  endangers 
the  wife's  health,  need  not  be  followed,  and  may  even  be  relieved 

4.  Evaiu  V.  Evans,  1  Hag.  Con.  35,  153;  Shaw  y.  Stiaw^  17  Conn«  1S9 ;  Ful- 
115.  ton  V.  Pulton,  36  Miss.  517. 

5.  Neeld  y.  Neeld,  4  Hag.  Sc.  263;  6.  Lawrence  y.  Lawrence,  3  Paige, 
D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec.  267. 

773;  Waring  y.  Waring,  2  Hag.  Con. 
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against  as  legal  cruelty;^  and  perhaps  the  form^  should  be  said 
of  constraint  upon  religious  wojship  as  the  worshipper's  cou- 
science  dictates ;  for  the  husband's  right  to  manage  his  ihouse  and 
wife  must  doubtless  be  understood  to  have  rational  limits, 

'■..•'  .  .      '     ■  • ' 

§  53.  Custody  of  Children. 

The  custody  of  children  belonged  at  common  law  to  thcf  father, . 
Blackstone  observes :  "  A  mother,  as  such,  is  entitled  to  no  power, 
but  only  to  reverence  and  respect."  But  by  an  English  statute,, 
passed  in  1839,  the  court  of  chancery  is  permitted  to  interfere  and 
award  the  custody  of  children  to  such  parents  as  may  be  deemed 
most  suitable.  Its  special  object  was  to  enable  married  women 
who  should  be  ill-treated  by  their  husbands  to  assert  their  rights, 
without  fear  of  being  separated  from  their  offspring."  In  this 
country  the  tendei^icy  of  legislation  is  to  place  the  wife  upon  an 
equal  footing  with  her  husband  in  this  respect,  :so  that  husband 
and  wife  together  shall  h^ve  in  their  children  a  JQint  interest  and 
control,  which  the  courts  are  to  regard  as  distinct  only  when  the 
welfare  of  these  tender  beings  makes  judicial  intervention  neces- 
sary.* 

§  54.  Remedies  of  Spouses  ag^nst  one  another  for  Breach  of 
Matrimonial  Obligaldons. 

As  no  legal  process  can  safely  be  eflif orced  to  compel  husband  and 
wife  to  live  together,  against  the  will  of  either,  so  the  peace  of  so- 
ciety forbids  th^t  they  should  sue.  one  another  for  damages  for 
breach  of  the  marital  obligations.  Here  again  is  marriage  s^ui 
generis,  and  not  like  other  contracts.  But  the  failure  of  the  one 
to  perfpi?m,;r|ecogni^d  duties  may  sometime  ali^olve  .t]ie  other 
from  certain  corresponding  obligations.  Thus,  if  the  wife  leaves 
her  home  without  justifiable  cause,  the  husband  may  refuse  to  sup- 
port her.^®  If  the  husband  is  cruel,  or  makes  his  home  unfit  for  a 
chaste  woman  to  live  in  (which  is  a  species  of  cruelty),  the  wife 
may  leave  and  compel  him  to  support  her  elsewhere.^^  This  is 
well-recognized  law.    In  general,  however,  such  violation  of  marital 

7.  KeUy  v.  Kelly,  L.  B.  2  P.  &  D.         9.  See  Divorce,  post,  Vol.  II. 

31;  1  Bish.,  §  758.  10.  Kent,  Com.  147;  Manby  v.  Scott^ 

8.  2   &    3   Vict.   c.    54;    Warde  ▼.  1  Mod.  124;  1  Bl.  Com.  443. 
Warde,     2  Ph.  786.    See  post,  Parent  11.  Honliston  v.  Smyth,  3  Bing.  127, 
and  Child,  §  740  et  seq.  And  see  post,  as  to  wife's  necessaries. 
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obligations  is  effectually  punisheable,  not  by  enforcing  them,  as 
in  the  old  English  suit  for  restitution  of  conjugal  rights^  which  is 
not  recognized  in  the  United  States,  but  by  putting  an  end  to  the 
relation  altogether/*  And  it  is  in  the  modem  proceedings  for 
divorce  that  we  now  find  the  subject  of  marital  obligations  most  fre- 
quently discussed,  with,  however,  a  bias  towards  the  construction 
of  the  divorce  statutes  themselves. 

Husband  and  wife  may  be  indicted  for  assault  and  battery  upon 
each  other.**  This  is  a  means  of  redress  not  unfrequently  sought 
against  cruel  husbands,  especially  among  those  of  low  surround- 
ings, where  drunkenness  is  common,  and  religion  treats  divorce  for 
cruelty  with  disfavor;  and  a  husband  who  beats  his  wife  inex- 
cusably may  be  convicted  of  this  offence.**  So,  too,  the  offending 
spouse  may  be  bound  to  keep  the  peace.  For  unreasonable  and 
improper  checks  upon  her  liberties,  the  wife  may  have  relief  on 
habeas  corpus.  But  the  writ  is  not  available  for  the  husband  to 
secure  the  person  of  his  wife,  voluntarily  absenting  herself  from  his 
house.". 


12.  See  1  Bish.  Mar.  &  Div.,  §  771 ; 
1  Fras.  Dom.  Eel.  452;  Adams  v. 
Adams,  100  Maes.  ,365;  Briggs  ▼. 
Briggs,  20  Mich.*  ^4 ;  iDivorce,  post. 

13.  Bradley  v.  State,  Walker,  156; 
State  V.  IMabpey,  64  N.  C.  592 ;  Whipp 
V.  State,  34  Ohio  St.  87. 

14.  In  North  Carolina,  where  the 
right  to  moderately  chastise  has  been 
so  reluctantly  yielded,  it  is  admitted 
that  if  the  circumstances  involve 
m«ilice,  cruelty,  or  the  infliction  of  per- 
manent injury  upon  the  wife,  the  hus- 
band may  properly  be  convicted  of 


sault  and  battery.  State  v.  Oliver,  70 
N.  C.  60.  But  in  the  State  trivial 
complaints  are  not  favored.  And  a 
sentence  to  imprisonment  for  five 
years  in  an  aggravated  case  was  lately 
considered  a  ''cruel  and  unusual" 
punishment.  State  v.  Driver,  78  N.  C. 
423. 

15.  Sandiland,  ISx  parte,  IZ  G.  L.  & 
Eq.  463.  See  Adams  v.  Adams,  100 
Mass.  365,  as  to  the  old  writ  of  sup- 
plicavit  formerly  issued  for  protection 
of  the  wife  against  lier  husband. 
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§  55.  Coverttire  AfiFeoting  Private  Wrongs  and  Public  Wrongs. 

We  shall  find  the  doctrine  of  coverture  affecting  the  liability  of 
a  married  woman  for  her  fraud  or  injury,  so  that  her  husband  must 
respond  to  others  in  damages  for  her.**  But  here  the  private 
wrong  and  the  public  wrong  stand  contrasted.  The  immunity  of 
the  wife  does  not  extend  to  criminal  prosecutions.  For,  as  Black- 
stone  observes,  the  union  is  only  a  civil  union.*^  Or,  to  come  more 
to  the  point,  it  would  be  cruel  and  unjust  to  punish  one  person 
for  the  crime  of  another,  or  even  to  compel  the  two  to  bear  the 
penalty  together;  while  it  would  be  impolitic,  as  well  as  unjust, 
to  allow  any  relation  which  human  beings,  morally  responsible, 
might  sustain  with  one  another  to  absolve  either  from  public  ac- 
countability. Here  coverture  as  a  theory  contradicts  itself,  by 
leaving  the  wife  answerable  alone  for  her  crimes,  just  as  a  single 
woman.  The  utmost  the  law  can  do  is  to  furnish  a  presumption 
of  innocence  in  her  favor  in  cases  where  the  coercion  of  her 
husband  may  be  reasonably  inferred. 

§  56.  Presumption  of  Husband's  Coercion  and  Wife's  Innocence. 

This  indulgence  of  presumed  innocence,  it  is  said,  is  carried  so 
far  as  to  excuse  the  wife  from  pimishment  for  theft,  burglary,  or 
other  civil  offences  "  against  the  laws  of  society,"  when  committed 
in  the  presence  or  by  the  command  of  her  husband ;  but  not  so  as 
to  exculpate  the  wife  for  moral  offences.  For  mala  prohibita  she 
is  not  punished,  for  mala  in  se  she  is.  Such  a  distinction  is  vari- 
able and  somewhat  shadowy;    the  line  seems  to  be  drawn  more 

l^  See'S  128,  et  ^q.t  post  17, 1  Bl.  Com,/44iS»     , 
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wisely,  if  at  all,  between  such  heinous  crimes  as  murder  and  man* 
slaughter,  and  the  lighter  offences.^' 

At  common  law  a  wife  was  not  guilty  of  crimes  committed  in  her 
husband's  presence,  except  treason  or  murder,  but  was  guilty  of 
those  committed  in  his  absence,^"*  as  a  crime  committed  by  a  wife 
in  the  husband's  presence  was  prima  facie  presumed  to  be  the 
result  of  his  coercion.^®  The  presumption  was  weak,  and  slight 
evidence  rebutted  it.^^ 

The  modem  married  women's  acts,  however,  tend  to  give  married 
women  a  separate  «itity  for  criminal  as  well  as  other  purposes, 
and  under  such  statutes  a  wife  may  be  convicted  of  being  an  idle 

» 

or  disorderly  person  though  supported  by  her  hus^band  or  some 
other  person,**  or  may  be  guilty  of  maintaining  a  house  of  ill-fame 
though  she  lives  in  the  house  with  her  husband.**  A  wife  cannot 
be  guilty  of  violating  the  North  Carolina  statute  prohibiting  aban- 
donment of  crops  on  rented  land  before  paying  for  advances  made 
by  the  landlord,  since  the  contract  was  void.** 

But  the  mere  presence  of  the  wife  when  her  paramour  killed. her 
husband  when  he  interrupted  them  at  a  lover's  meeting  is  not  that 
aiding  or  abetting  which  is  required  to  constitute  guilt' 


25 


§  57.  Presumption  of  Wife's  Innocence  Applied. 

The  presumption,  therefore,  that  in  the  less  heinous  crimes  com- 
mitted by  the  wife  in  her  husband's  presence,  the  wife  acts  under 
the  husband's  coercion,  may  in  any  case  be  repelled  by  suitable 
proof ;   and  when  it  is,  the  wife,  as  one  acting  sui  juris,  must  be 


18.  2  Kent,  Com.,  11th  ed.,  150;  4 
BL  Oom«  28^  29,  and  Christian's  notes; 
1  Hawk.  P.  C.  b.  1,  eh.  1,  §  9;  1  Buss. 
Crimes,  18-24. 

19.  Nays  v.  Taylor,  12  S.  D.  488,  81 
N.  W.  901 ;  Morton  v.  State,  —  Tenn. 
— ,  209  8:  W.  544. 

80.  Braxton  v.  State,  —  Ala.  App. 
— ,  82  So.  657;Trometer  v.  District  of 
Columbia,  24  App.  D.  C.  242 ;  State  v. 
Harvey,  ISO  la.  394,  106  N.  W.  938; 
Commonwealth  ▼.  Gannon,  97  Maes. 
547.;  State  V.  Miller,  162  Mo.  253,  62 
S.  W.  692,  85  Am.  St.  Eep.  498 ;  Stete 
V.  Martini,  --  N.  J.  — ,  78  A.  12 ; 
«tate  V.  NoeU,  156  N.  C.  648,  72  S.  E. 

21.  Commonwealth  y.  Adams,  186 
590. 


Mass.  101,  71  N.  E.  78 ;  People  ▼.  By- 
land,  2  N.  Y.  Cr.  B.  441;  Morton  v. 
State,  —  Tenn  — ,  209  S.  W.  644;  2 
Kent,  Com.,  11th  ed.,  150;  State  ▼. 
Parkerson,  1  Strobh.  169;  1  Boss. 
Crimes,  22;  Bex  v.  Martha  Httghes, 
coram  Thomson,  B.,  2  Lew.  C.  0.  229 ; 
Uhl  y.  Commonwealth,  6  Gra^tt.  706; 
Wagener  y.  Bill,  19  Barb.  321;  1 
Greenl.  Ev.,  10th  ed.,  §  28. 

22.  Commonwealth  v.  Tay,  170  Mass. 
192,  48  N.  R  1085. 

23.  Hudson  y.  Jennii^,  jl,34  Ga. 
373,  67  S.  E.  1037.  '        ' 

24.  State  y.  Bobinson,  143  N.  0.  620, 
56  S.  E.  918. 

25.  State  y.  Larkin,  250  Mo.  218, 
157  S.  W.  600,  46  L.  B.  A.  (N.  S.)  13. 
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held  responsiUe  for  the  wrong  done  by  her  in  her  buajwnd's  com- 
pany. This  is  the  tnie  rule.  Husband  and  wife  may,  therefore, 
both  be  indicted  and  convicted  of  a  erim©  wher^  it  appears  that  both 
were  guilty  of  the  offence  find  the  wife  waa  not  coerced*^* .  In  most 
of  the  latest  cases  where  the  wife  is  indicted,  the  presumption  of 
coereion  has  been  regarded  as  something  to  be  easily  rd:)utted/^ 
especially  in  that  numerous  class  of  cases  which  relates,  to  the 
illegal  sale  of  liquors,  a  business  in  which  married  women  fre- 
quently engage  understandingly.  And  it  has  been  held  that  an 
instruction  giving  the  wife  the  benefit  of  the  presumption  in  liquor 
prosecutions  was  properly  refused.*'*  And  where  the  crime  is 
heinous,  and  the  pr^ence  and  command  of  the  husband  do  not 
concur,  a  jury  may  readily  find  the  wife  independently  guilty.** 

A  wife  who  c<MiMiiitted  larceny  by  her  husband's  bare  command, 
^en  he  was  not  predent,  has  been  held  liable  therefor;*^  and 
our  present  tendency  is  to  refu&e  exculpation  to  the  wife  unless 
the  husband  commanded  and  was  near  enough  besides  to  exert  his 
marital  influence  upon  her  participation  in  accomplishing  the 
particular  crime.'^ 

For  an  indictable  offence,  not  heinous,  committed  by  his  wife  in 
his  presence,  and  with  his  knowledge,  the  husband  may  presumably 
be  found  guilty."  But  not,  we  may  well  conceive,  where  it  is 
shown  that  he  tried  to  prevent  his  wife  from  committing  the  crime. 
'Sot  is  he  liable  where  the  act  was  done  in  his  absence  and  apart 
from  his  marital  influence;  still  less  where  it  was  done  while  he 
was  away  and  contrary  to  his  express  instructions.**  And  the 
husband  is  not  liable  criminally  for  her  crimes  unless  he  aids. 


«e.  Goldstein  v.  Peiople,  8»  N,  Y. 
231;  Mulvey  y.  State,  43  Ala.  316; 
State  V.  Potter,  42  Vt.  495;  People  t. 
Wright,  3«  Mich.  744 ;  tefAte  t.  Camp, 
41.  N.  J.  L.  306;  Barker  v.  State,  64 
Ter.  Or.  106,  141  B.  W.  530. 

27.  See  State  y.  Cleaves,  50  Me.  2M; 
Conunoii wealth  v.  Tryoii,  '■  90  Maae. 
442;  Commonwealth  v.  Pratt,  126 
Mass.  46^. 

28.  State  v.  Seahora,  166  N.  C.  373, 
81  S.  K  687;  CornitfonweaM  T.  Hatid, 
5ff  Pa.  Super.  Ct.  286. 

29.  Presumptioii  of  eoerdon  re- 
batted  in  a  murder  case,  Where  wife 
had  conspired  with  her  husband'  to 
commit  Jobbery.    MiUer  ▼.  State,  25 

6 


Wis.  3S4.  In  People  v.  Wright,  38 
Mich.  744,  where  a  wife,  participating 
with  her  husband  in  a  robbery,  throt- 
tled the  viotim  and  told  him  to  keep 
still,  while  her  husband  and  a  con- 
federate- rifled  his  pockets,  a  verdict  of 
independent  guilt  agaihst  her  was  sus- 
tained. » 

30.  Seiler  v.  People,  77  N.  Y.  411. 

81.  State  V.  Camp,  41  N.  J.  L.  306; 
State  V.  Potter,  42  Vt.  45l5 ;  Common- 
wealth ▼.  L^wis,  1  Met.  151;  Com- 
monwealth V.  IPeeriey,  12  Allen,  560; 
Commonwealth  v  .Munsey,  112  Mass. 
287 ;  Edwards  v.  State,  27  Ark.  493. 

32.  Hensly  v.  State,  52  Alh.  10. 

88.  State  v.  Baker,  71  Mo:  475. 
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procures  or  aequiesces  in  them.'*  But  if  the  husband  is  so  near 
his  wife,  when  she  commits  the  crime,  that  she  is  under  Ids  imme- 
diate influence  for  that  oflFence,  his  coercion  and  guilt  will  be  pre- 
sumed, though  he  is  not  actually  present.*^ 

The  presumption  did  not  apply  where  a  house  of  ill-fame  is  kept 
in  a  house  used  and  occupied  by  spouses  jointly,  in  which  case  both 
are  guilty.'*  And  a  wife  may  be  guilty  of  perjury  while  testify- 
ing in  the  presence  of  her  husband.'^ 


§  58.  Coercion  may  extend  to  a  Series  of  Crimes. 

In  independent  crimes  so  closely  connected  as  stealing  and  re- 
ceiving stolen  goods,  our  law  does  not  readily  prosecute  the  husband 
for  the  one  offence  and  the  wife  for  the  other,  since  this  would  not 
consist  with  applying  the  rule  of  coercion.  Thus,  it  is  h$ld  that 
a  wife  cannot  be  convicted  of.  feloniously  receiving  stolen,  goods 
from  her  husband.'®  Yet  in  a  proper  case  both  husbamd  and  wife 
might  be  prosecuted,  whether  this  were  for  receiving  BtxAen  goods 
or  for  stealing.'*  The  husband's  coercion  may  extend,  therefore, 
to  a  series  of  crimes  perpetrated  by  means  of  his  wife's  agency  in 
pursuance  of  his  own  criminal  design. 

Since  at  common  law  spouses  were  one  person^  they  would  not 
be  guilty  of  conspiracy ;  "***  but  the  rule  will  not  avail  the  wife  as 
a  defence  to  a  prosecution  for  acts  in  execution  of  a  conspiracy 
which  are  in  themselves  criminal.*^ 

• 

§  59.  Offences  against  the  Property  of  either  Spouse. 

Public  policy  forbids  that  either  spouse  should  molest  the  person 
of  the  other  with  impunity.**  But  as  to  the  property  of  a  spouse 
our  law  pursues  a  distinction.  Accordingly,  it  is  well  established 
that  the  wife  cannot  be  found  guilty  of  stealing  the  goods  of  her 
husband,  inasmuch  as  she  resides  with  him  and  has  possession  of 

34.  Lumpkin  v.  Gitj  of  Atlanta,  ^  L.  B.  1  G.  0.  80.    As  to  stolen  goods 

Ga.  App.  470,  71  8.  E.  755.  coneealed  in  a  house  occupied  by  both 

36.  Gommonwealth  y,  Munaey,  113  husband  and  wife,  see  Perkins  t.  State, 

Mass.  287.  32  Tex.  109. 

36.  State  v.  Oill,  150  la.  210,  129  39.  Goldstein  ▼.  People,  82  K.  Y. 
N.  W.  821;  Barker  y.  State,  64  Tex.  231. 

Gr.    106,    141    8.   W.    529;    State   ▼.  40.  Merrill  t.  Marshall,  113  HL  App. 

Jones,  53  W.  Va.  613,  45  S.  E.  916*  447. 

37.  Smith  ▼.  Mey^rsi  54  Neb.  1,  74  >  41.  Jones  ¥.  Monsoo,  137  Wis.  ^73, 
N..W.  277.                                                 .  11^  N.  W«  179.  .                ...     ■   ^   :• 

38.  Begina  t.  Broe^ks,  li  E.  lu  A  .42;  See,  t»  &*,  as  to  reqiedies  ^or  ««- 
Eq.  580.  And  see  Beg:iaa.T.  Boblufsn,  santHaad.bMteiy)  #tipr»>  if  ^.  ).<•,    • 
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the  goods  by  virtue  of  the  marriage  relation*"  Aiad  as  to  the  hu&- 
band^  whose  legal  possession  andcotttrolof  his  wife*6  ptt>j)erty 
during  wedlock  is  far  stronger,  it  is  held  that,  riot  even  upon  the 
ground  that  a  certain  building  was  his  wife's  separate  property, 
can  he  be  convicted  of  arson  for  setting  it  on  fire.** 

There  is  much  conflict  as  to  the  effect  of  modem  statutes  grant- 
ing women  separate  property,  and  it  is  sometimes  held  that  such 
statutes  make  the  husband  liable  to  larceny  of  his  wife's  personal 
property.  In  a  recent  case,  however,  the  wife  was  held  not  liable 
to  prosecution  for  larceny  under  statutes  defihirig  the  separate 
property  of  husband  and  wife.  The  court  remarks  that  statutes 
abrogating  the  common  law  must  be  strictly  construed,  and  that  in 
the  married  women's  acts  no  such  intent  to  consider  this  question 
appears.** 

§  60.  Adultery. 

The  wife's  immunity  from  prosecution  for  larceny  from  her- 
husband  applies  whether  she  has  been  guilty  of  adultery  or  ifcot.*^ 
Therefore,  it  is  held  that  the  adulterer  who  receives  from  the  wife 
her  husband's  goods  is  not  guilty  of  receiving  stolen  goods.*^  But 
where  the  actual  or  intended  adulterer,  or,  as  we  may  suppose,  any 
person  with  a  guilty  purpose,  aids  the  wife  in  carrying  away  her 
husband's  goods,  or  removes  them  himself,  he  may  be  indJ6i<^  for 
the  larceny.**  Not  even  an  adulterer  is  to  be  deemed  guilty  of 
larceny  for  merely  assisting  the  adulteress  in  carrying  away  her 
necessary  wearing  apparel  *®  or  separate  property. 

A  spouse  who  starts  a  prosecution  for  adultery  of  the  other  spouse 
has  no  absolute  right  to  discontinue  it,  as  this  would  open  wide 
the  door  to  blackmail,  and  such  a  prosecution  once  begun  becomes 
a  public  concern,  even  under  a  statute  providing  that  only  the 
spouse  can  institute  such  a  prosecution.*^® 

Illicit  cohabitation  bv  a  man  and  woman  not  married  to  each 


43.  Queen  v.  Kenny,  2  Q.  B.  D.  307 ; 
Lamphier  v.  State,  70  Ind.  317. 

44.  Snyder  v.  People,  26  Mich.  106. 

45.  Hunt  T.  State,  72  Ark.  241,  79 
S.  W.  768,  65  L.  B.  A.  71;  Beasley  y. 
State,  138  Ind.  552,  38  N.  E.  35,  45 
Am.  St.  Bep.  418;  contra,  Snyder  v. 
People,  a6  Mich.  106,  12  Am.  Bep. 
302 ;  State  v.  Phillips,  »5  Ohio  St.  317, 
97  N.  E.  976,  40  L.  B.  A.  (N.  S.)  148. 


46.  Queen  v.  Kenny,  2  Q.  B.  D.  307, 
and  cases  cited. 

47.  76.  Compare  State  v.  Banks,  48 
Ind.  197. 

48.  Queen  v.  Kenny,  2  Q.  B.  D.  307. 

49.  State  v.  Banks,  48  Ind.  197,  per 
Buskirk,  C.  J. 

50.  State  v.  Astin,  —  Wash.  — ,  180 
Pac.  394,  4  A.  L.  B.  1335.  See,  how- 
ever. People  V.  Dalrymple,  55  Mich. 
519,  22  N.  W.  30. 
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other/  but  with  no  public  acts  of  indecency,  was  not  a  crime  at 
common  law/^  but  is  commonly  made  so  by  statute  in  this  country. 
Under  such  a  statute  an  indictment  for  unlawful  cohabitation  need 
not  contain  the  charge  that  the  acts  were  *^  openly,  notoriously  and 
scandalously"  committed,  where  it  does  set  out  that  they  were 
done  within  the  common  knowledge  of  the  neighbors  and  of  persons 
passing  and  repassing  in  the  street.  Under  such  circumstances 
they  must  have  been  done  "  openly  and  notoriously."  ** 

§  61.  Separate  Penalties  for  Women. 

The  modem  humane  tendency  towards  studying  the  needs  of  the 
criminal,  and  trying  to  reform  rather  than  punish  him,  has  found 
expression  in  statutes  in  many  States  providing  separate  and  dis* 
tinct  punishments  and  places  of  incarceration  for  men'  and  women. 
In  a  recent  case  it  was  held  that  it  is  not  a  denial  of  the  equal 
protection  of  the  laws  guaranteed  by  the  constitution  to  send  a 
woman  to  a  Farm  for  Women  instead  of  to  the  State  penitentiary. 
The  legislature,  as  well  as  the  executive  and  judicial  branches,  has 
a  right  to  individualize  among  criminals.^* 

51.  Com.  V.  Isaacs,  5  Rand.  (Va.)  171  8.  W.  1006,  L.  B.  A.  1916C  651. 

634;  State  v.  Moore,  1  Swan  (Tenn.)  6S.  State  v.  Heitman,  105  Kan.  139, 

136.  181  Pac.  6S0.    See  3d  Harvard  Law 

OS.  Adaioe  v.  Comin.^  lez  K7.  76,  Beyiew,  449.. 
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CHAPTER  IV. 

BIBQUALTPrCATIONS  AB  WITNESSES. 

Section  62.  Mutual  Disqualifications  as  Witnesses. 

63.  Bule  restrieted  to  Bona  Fide  Spoiises; 

64.  Common-law  Ezeeptions^ 

65.  Crimes  or  Injuries  Inflicted  by  one  on  the  other. 

66.  Adultery. 

67.  Joint  Defendants. 

6S.  Bes  Gestae  or  Agency. 

69.  Before  or  After  Termination  of  the  Belation. 

70.  Confidential  Communications. 

71.  Interest  of  Witness. 

§  62.  Mutual  pisqualification  as  Witnesses. 

One  of  the  most  important  of  the  mutual  disabilities  of  the  mar- 
riage state  is  the  disqualification  of  husband  and  wife  to  testify  as 
witnesses  in  the  covtfiM'iwat  against  one  anotfaev/:  ^Blickstone 
places  this  prohibition  on  a  technical  ground^ — unity  of  the  per- 
son; for,  he  says,  if  they  testify  in.bdbftlf  of  one  another,  they 
contradict  the  maxim,  "  Nemo  propria  canMi,  testis  esse  debet;  " 
and,  if  against  one  another,  that  other  maa;im,  '*  Nemo  ten^tMr.  se 
ipsum  accusare/*  ^  He  also  suggests  interest  as  dnother  ground 
for  the  rule,  and  this  doubtless  is  a  good  one.  But  a  more  solid 
reason  than  either  ia  that  of  public  poUcy.  ,  ^*  Th^  happiness  of  the 
married  state,"  says  Mr.Greenleaf^  ^^  requires  that  there,  should  be 
the  most  unlimited  confidence  bet^i^een  husband  and  wife ;  and. this 
confidence  the  law  secures,  by  providing  that  it  shall  be  kept  forever 
inviolable ;  that  nothing  ah^U  be  extracted  from  the  bosom^  of  the 
wife  which  was  confided  there  by  tb^  husiband."  ^^ 

So  unyielding  is  this  rule,  that  mutual  conseht  will  not  authorize 
the  Iwreach  of  it.°*  Whether  the  suit  be  civil  or  criminal,  in  law  or 
at  equity,  it  matters  not.  Form  yields  to  substance  in  procedure, 
for  the  sake  of  excluding  such  testimony.     And  after  coverture  has 

54.  1  Bl.  Com.  443.  56.  1  Greenl.  Evid.,  §  34<^,  and  cases 

55.  1  Greenl.  Evid.,  §  254.  See  also  cited;  Lord  Hardwicke,  in  Barker  ▼. 
3  Kent,  Com.  178-180,  to  the  same  ef-  Dixie,  Cas.  temp.  Hardw.  264;  Davis 
feet.  But  apparently  Chapman,  J.,  in  v.  Dihwoody,  4  T.  B.  679,  per  Lord 
Peafilee  ▼.  McLoon,  16  Gray,  488,  pre-  Kenyon;  contra^  Pedley  f.  Wellesley, 
fers  to  consider  that  interest,  more  3  Car.  &  P.  558;  2  Kent,  Com.  179. 
than  policy  determined  the  question  at  ' 

common  law. 
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terminated  by  death  or  divorce,  still  the  prohibition  lasts  as  to  all 
which  took  place  while  the  relation  existed."  The  disability  of 
the  husband  is  in  this  respect  as  great  as  that  of  the  wife."  So  far, 
indeed,  has  the  prohibition  been  carried,  that  in  one  case,  where 
the  defendant  married  a  witness  after  she  had  been  summoned  into 
court,  she  was  forbidden  to  testify."  The  rule  applies  alike  to 
evidence  of  declarations  made  by  husband  and  wife  for  or  against 
one  another  and  to  their  testimony  in  person.*®  Nor  is  a  wife  a 
competent  attesting  witness  to  a  will  which  contains  a  devise  to 
her  husband ;  •^  nor  one  claiming,  as  widow,  the  right  to  admin- 
ister, competent  to  establish  her  marriage.**  Nor  are  the  spouses 
at  common  law  competent  witnesses  for  or  against  one  another  in 
a  suit  for  divorce  on  the  ground  of  adultery,  nor  in  proceedings 
for  bigamy  against  one  of  them/*  And  it  is  said  that  the  law 
guards  the  marital  confidence  of  silence  as  well  as  that  of  com- 
munication.** 


§  63.  Rule  Restricted  to  Bona  Fide  Spouses. 

This  rule  of  exclusion  applies  only  to  persons  occupying  the  bona 
fide  relation  of  husbaiid  and  wife ;  not,  of  course,  to  a  mistress^  or 
parties  in  immoral  cohabitation.  But  at  the  same  time  the  courts 
leto  kindly  towards  prima  fcLcie  marriages,  and  make  no  rigid 
investigation.*"     The  policy  of  the  rule  is  evidently  to  treat  as 


:  S7.  Monroe  ▼.  Twistietoix,  cited  in 
Averson .  v.  Lord  Kinnaird,  6  £2a8t, 
19^;  Doker  V.' Hader,  By.  &  M,  IW; 
Stela  T.  Bowman)  13  Pet.  223,;  I 
Qseenk  l^i^d,,  §  387,  See  also  Terry 
V.  Belcher,  1  Bailey,  568;  State  v. 
Jolly,  3  Dev.  i  Bat.  110;  Crose  v.  Rut- 
ledge,  81  HI.  266;  Wood  ▼-  Shurtleff, 
46r'yt^  &25].BarpeK  v.  Camac,  1  Barb. 
392.  But  see  Dickerman  y.  Graves,.  6 
Cush.  308. 

58.  See  ataes  cited  in  1  Greenl.  £vid<., 
§  334^./  And  see  Turner  v.  Cook,  36 
Ind.  129;  Bichards  v.  Burden,  31 
la.  -305;  Bea  ▼.  Tneker,  51  Bl.  UO; 
^ueeessipn  of  Wade,  21  La.  Ann.  343. 
The  wife  is  not  competent  to  prove  an 
oliH  for  Iter  hnsband  in  a  criminal 
proseentioB.  MiUer  v.  State,  45  Ala. 
24.-       . 

59.  Pedley  v.  Wellesley,  3  Car.  &  P. 
558.  The  authority  of  this  ease  seems, 
however,  questionable. 


60.  1  Greenl.  Evid.,  §  341;  Alban  t. 
Pritchett,  6  T.  B.  680;  Denn  v.  White, 
7  T.  B.  112;  Kelly  v.  Small,  2  Esp. 
716;  Blrown  v.  Wood,  121  Msuss.  157. 
See  Cook  v.  Burton^  5  Bush,  64,  as  to 
proof  by  strangers. 

01.  Sullivan  v.  Sullivan,  106  Mass. 
474.  The  Massachusetts  rule  ia  con- 
trary to  that  of  New  York  and  Maine. 
See  authorities  cited  in  this  case. 

02.  Bedgrave  v.  Bedgravc,  38  Md. 
93. 

63.  Marsh  v.  Marsh,  29  N.  J.  Bq. 
396 ;  Finn  v.  Finn,  1?  N.  Y.  Supr.  339 ; 
People  V.  Houghton,  31  N.  T.  Supr. 
501.  But  see  State  v.  Bejiuett,  31 
la.  24. 

64.  Goodrum  v.  State,  60  Ga.  509. 

65.  1  Greenl.  Evid.,  §  339,  and  cases 
cited ;  2  Stark.  Evid.  400 ;  Bull  N.  P. 
287;  Campbell  v.  Twemlow,  1  Price, 
81.  So  as  to  the  wife  of  a  freedman. 
Hampton  v.  State,  45  Ala.  82.     The 
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privileged  oommuniqations  all  that  passes  between  persoufi  suppos- 
ing themselyes  lawfully  xnarrie4,  and  at  all  events  not  to. prejudice 
the  rights  of  the  innocent  party  to  an  invalid  marriage;  but  the 
rule  has  not  always  been  carried  to  such  an  extent, 

§  64.  Common-law  Exceptions. 

Some  exceptions  exist  to  the  rule,  founded  mainly  on  consider- 
ations of  public  policy.  Thus  the, wife  may  testify  as  to  her 
forcible  abduction  and  marriage ;  but  in  such  cases  she  is  hardly 
to  be  considered  the  wife.**  High  treason  also  was  formerly  held 
an  exception  to  the  rule ;  for  the  allegiance  due  to  the  crown  was 
said  to  be  paramount  to  all  private  considerations ;  but  this  is  not 
probably  good  law  at  the  present  day.*^  The  wife's  testimony  has 
been  admitted  as  to  some  peculiar  secret  facets."  Ikying  declara- 
tions of  one  are  admissible  to  charge  the  other  with  murder.** 

§  65.  Crimes  ot  Injuries  Inflicted  by  one  on  the  other. 

In  general,  husband  and  wife  cAh  naafce  crimitial  complaints  and 
testify  against  one  another  as  to  personal  injuries,  upon  a  prosecu- 
tion; for  thi^  the  rule  of  self-predferyation  requires.^^  It  is  gen- 
erally conceded  that  a  prosecution  for  personal  violence  committed 
by  the  husband  upon  the  ^ife  is  a  pirosecutioh  for  a  crime  against 
the  wife,**  and  that  a  conspiracy  to  have  a  wife  declared'  insane 
involves  a  crime  against  the  wife  **  such  as  to  inake  her  a  competent 

r«le  of  ezdoaion  does  not  extea^  1«<>  a.  70*  See  Lord  MaAsfield,  in  Boatley 

mistreaB  or  the  husband  of  one 's  para-  v.  Cook,  3  £>oug.  422 ;  1  East  P.  C. 

mour.    Dennis  v.  Crittenden,  42  N.  Y.  455.    But  see  l<ord  Tliurlow,  in  8edg- 

542;  Mann  ▼.  State,  44  Tex.  642;  Hill  wick  v.  Walkins,  1  Ves.  49.    In  a  pro- 

Y.  State,  41  Qa.  4S4;  JRackerstriker  y»  secution  agaiiut  a  wife  and  her  par- 

Btate,  31  Ark.  207 ;  State  v.  Brown,  28  amour  for  adultery,  the  husband  may 

La.  Ann.  279.  testify  against  the  wife..  State  v.  Ben- 

66.  2  Buss,  on  Crimes,  005, 606 ;  1  Bli  •  nett,  31  Towti  24.  Wife  allowed  to 
Com.  443;  1  Greenl.  Bvid.,  §  343,  and  testify  against  hoaband  for  nsing  in- 
cases cited  in  note.  .      .       '  strument  with  intent  to  procure  her 

67.  1  Greenl.  Evid.,  §  345,  and  an-  miscarriage.  State  v.  Dyer,  59  Me. 
thorities  cited ;  contra,  4  Bl.  Com.  29.  303.    See  also,  as  to  aesault,  &c.,  Mat- 

68.  Bex  T.  Beading,  Cas.  temp,  thews  v.  State,  32  Tex.  117;  Goodrum 
Hardw.  79,  82  j  Batcliif  v.  Wales,  1  t.  State,  60  Ga.  509 ;  Whipp  v.  State, 
Hin,  63;  1  Greenl.  Evid.,  §  344.  Hus-  34  Ohio  St.  87;  State  v.  Parrott,  79 
band«or  wife  shall  not  prove  the  fact  N".  C.  615. 

of  access  or  non-access.     Boykin  v.  71.  I>ill  v.  People,  19  Colo.  4W,  ^6 

Boykin,  70  N.  C.  262^.  Pac.  229. 

69.  State  v.  Belcher,  13  8.  C.  459.  72.  Comm.  v.  Spink,  137  Pa.  255,  20 
And  see  State  v.  Byan,  30  La.  Ann.  Atl.  680. 
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witness  against  the  husband.  The  Iowa  court  has  gone  further 
than  some  others  in  holding  that  the  crime  of  incest  committed  by 
the  husband  is  a  crime  against  the  wife/'  and  so  of  a  prosecution 
for  adultery  or  bigamy.''* 

There  seems  to  have  been  a  gradual  change  in  the  attitude  of 
the  courts  on  the  question  as  to  when  a  wife  can  testify  against  the 
husband,  and  the  rule  is  certainly  tightening  against  the  criminal. 
At  common  law  a  wife  could  testify  only  in  cases  of  violence  upon 
her  person,  and  our  Supreme  Court  has  said  that  ^*  Polygamy  and 
adultery  may  be  crimes  which  involve  disloyalty  to  the  marital 
relation,  but  they  are  rather  crimes  against  such  relation  than 
against  the  wife,"  ^*  It  has  been  recently  held,  however,  that  the 
wife  can  testify  in  a  case  of  bigamy,^*  and  a  recent  decision  '^  has 
gone  so  far  as  to  hold  that  the  wife  mighdi  testify  against  her  hus- 
band in  a  prosecution  against  the  husband  under  the  Mann  Act  for 
transportii^eherfronfL  place  to  J>laca  for  purposes  of  jirpstitutioiji. 
The  diecision  is  based  on  the  general  principle  that  a  man  ought 
not  to  avoid  criminal  liability  by  marrying  his  victim.  The  court 
remarks  that  "  It  cannot  be  that  the  common  Igiw  would  protect  the 
wife  against  a  single  act  of  violence  and  not  against  a  system  of 
assaults;  against  an  act  that  brought  merejiy  mortification.  an,d 
shame,  and  not  against  a  series  of  acts  which  brought  degradiatian 
and  de^tructipn  of  body  and  soul ;  against  a  siiigl^  essay,  at  crime, 
and  not  against  a,  continuing  effort  at  pre-eminence  in  infamy." 

Statutes  commohly  provide  that  in  a  criniinal  case  the  htlsband 
and  wife  shall  not  be  witnesses  against  each  other  except  in  a 
prosecution. for  a  crime  committed  by  one  against  the  other,  and 
there  is  some  confusion  in  the  eases  as  to  just  what  is  a  crime 
by  one  against  the  other.  Under  such  a  statute  a  first  wife  may 
testify  against  the  husband  in  a  prosecution  against  him  for  big- 
amy, as  this  is  a  crime  against  her,  as  she  is  the  individual  particu- 
larly and  directly  injured  or  affected  by  the  crime  for  which  he  is 
prosecuted;  ''*   or  the  wife  to  testify  in  a  prosecution  of  the  hus- 

7a.   State  V.  Chambers,  87   la.   I,  States,  137  IT.  8.  496, 11  Sup.  Gt.  165, 

53  N.  W.  109O,  43  Am.  St.  Eep.  349.  34  L.  Ed.  762. 

74.  State  v.  Bennett,  31  Iowa  24;  76,  Schell  v.  People,  —  Colo.  7-,  173 

State  Sloan,  55  Iowa  217,  7  N.  W.  Pac.  1141,  L.  B.  A.  1918F  9r54. 

516;  contra,  Bassett  v.  United  States,  77.  Denning  v.  United  States^  Z47 

.137  U.  S,  496,  11  Sup,  Ct.  Bep.  165,  Fed.  463,  L,  B.  A.  1918E  487. 

34  L.  Ed.  762.  78.  SeheU  v.  People,  —  Colo.  — ^  173 

76.  Brewer,  J.,  in  Bassett  v.  United  Pac  1141,  L.  B.  A.  1918P.  964. 
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band  for  noiirfiupport  of  the^i^  child,  as  Xim  is  a  crmie  agfiin&t  the 
domestic  relation  in  which  she  is  intereeted." 

Under  such  a  statute, the  wife  cannot  testify  where  the  husbimd 
has  forged  the  wife's  name.  .Thjis  is  not  A  crime  against  the  wifc^ 
as  it  would  not  rend^er  her.  liable,  pn  the  instryjpent^  bi;^t  is  a  crime 
and  an  attempt  to  defraud  some  third  person,*^  but  a  wife  is  a 
competent  witness  against  the  husband  in  a  prosecution  for  his 
perjury  in  obtaining  a  divorce  against  b€fr; .  'Tke  de^ee^of  divorce 
causes  ignominy  to  fall  on  the  wif e^  and  changes  her  property  rights 
as  well  as  her  ptoional.  status^  aa&d;  the.  mme.  committed  was  pecu-^ 
liarly  injurious  to  the  wife.  It  is-  immaterid  that  the  divorcie  was 
not  obtained  through  this  perjury/ibntl  that  it  was  diaooYered.?^ 

§  66.  Adultery,  .. 

In  a  p^osecutipiji  of.  a  woman  for  adultery  the  te^timoiy,  qf  her 
husband  as.  to  hi^  marriage  ^th  her  isi  ^compcitepat  evidence."  .• 

§  67.  Joint  Defcndaxrts. 

Where  several  are. held  together  for  a  joint  offence,  the  wife  of 
one  is  not  a  good  witness  against  the  others,  so  long  as  her  lea|ti- 
mony  might  affect  her  husband's  case;  "  but  if  he  hais  already  been 
convicted  or  acquitted,  or  is  not  inldicted  ai  all,  or  the  indictment 
against  him  is  dismissed,  or  the  grounds  of  defence  for  each  are 
entirely  distinct,  the  rule  is  otherwise." 

Where  a  wife  is  not  a  copipetent  witness  in  behalf  of  her  husband 
in  a  criminal  case,  still,  where  he  is  one  of  two  joint  defendants, 
she  maybe  allowed  to  testify  in  behalf  of  the  other  defendant  with 


79.  Hunter  v.  State,  Okla.  Grim. 
Bep.  ^,  134  Pae.  1134,  L.  B.  A.  1915A 
564.      • 

80.  Holyneuz  t.  WiUeoekson,  ^--^ 
Iowa  — ,  1S7  N.  W.  1016,  41  L.  Bi  A^ 
(N.  S.)  1213. 

81.  BiU  V.  People,  19  Colo.  46flf  41' 
Am.  8t.  Bep.  254y  36  Pit€.  2S^;)  VT^t 
T.  State,  —  OWa.  Crim.  Bep.  -^,  164' 
Pac.  327,  L.  B.  A.  1917B  112^. 

8t.  State  V.  Shaw,  78  Vt.  149,  94 
AtL  434,  L.  B.  A.  1915F  1987.. 

8S.  Hall,  P.  0.  301;  Dalt.  Just  e. 
Ill;  1  Greenl.  Evid.,  §  335,  and  notes; 
1  Plifl-  Evid.,  75  n.;  Beglna  v.  WU- 
Iiams,  3  Car.  &  P.  558;  Bex.  v.  Lioek^ 
er,  5  Esp.  107 ;  Blake  v.  Lord,  16  Gray, 


387;  State  v.  Moone7,^64  N.  0.  54; 
Fincher  v.  State,  58  Ala.  215;  Powell 
yj  State/  58  Ala.  362;  Bay  ¥^  Conmiiab- 
wealtii,  19  Bufth,  397.  As  to  ilie  iMdfe 
oif  an  aaicompliee  ^ho  testifies  against 
aoimsed,  see  Blaekbum  ▼;  Common- 
wealth, 12  Bush;  181;  State  t.  liad- 
wick,Phill.  (N.  G.)  401. 

'84.  As  to  eivH  suits;  where  two  or 
mot»  defendants  must  lely  upon  the 
same  defence,  so  that  proof  of  a  good 
defenoe  as  to  one  establishes  a  defence 
as  to  the  other^  the  wife  of  one  can- 
not Usually  be  heard  in.  behalf  of  the 
other.  Stewart  V.  Stewart,  41  Wis. 
6(24 ;  Hereer  t.  Patterson,  41  Ind. 
440. 
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a  caution  to  the  jury  that  her  evidence  is  not  to  affect  the  case 
against  her  husband.*^ 

Where  there  is  evidence  that  the  husband  and  wife  were  con- 
spirators, the  acts  and  declarations  of  the  wife  just  before  the 
crime  are  admissible  on  the  ground  of  agency  as  against  the 
husband.** 


§  68.  Res  Gestae  or  Agency. 

The  wife's  declarations  may  be  given  in  evidence  for  or  against 
her  husband^  where  material,  as  part  of  the  res  gestw;  as  in  a  suit 
regarding  an  insurance  policy  where  she  is  the  party  insured ;  in 
an  action  against  the  husband  for  her  boards  he  having  turaed  her 
out  of  doors;  and,  in  general,  within  the  scope  of  the  agency, 
wherever  she  acts  purely  as  his  agent.*'  So  one  who  sells  bonds' 
as  agent  for  bis  wife  is  a  competent  witness  in  an  action  to  enforce 
the  contract  of  sale  on  the  ground  of  agency.**  Under  a  statute 
prohibiting  a  husband  and  wife  from  testifying  for  or  against  each 
other,  except  as  to  matters  where  one  is  acting  as  agent  for  the 
other,  wh^re  a  wife  sends  her  husband  to  find  a  witness  he  is  not 
her  agent  in  talking  to  the  witness  after  he  has  found  him,  and 
cannot  testify  to  the  conversation.*' 

In  collateral  proceedings,  only  remotely  affecting  their  mutual 
interests,  their  evidence  is  admissible  though  it  may  tend  to  crim- 
inate or  contradict  or  subject  the  other  to  a  legal  demand;  as, in  a 
suit  relating  to  a  pauper  settlement,  where  the  wife's  testimony 
tends  to  convict  her  husband  of  bigamy.*®  Or,  in  collateral  pro- 
ceedings, to  prove  the  fact  that  they  were  husband  and  wife  at  a 


•1 


certain  time. 


85.  Lawson  ▼.  Oomm.,  160  Ej.  180, 
169  8.  W.  687,  L.  B.  A.  1916D  972. 

S6.  Tho]i^>8on  v.  State,  —  Tex.  — , 
178  8.  W.  1192.  See  note  in  29  Har- 
Yard  Law  Beview,  332. 

87.  Averson  v.  Lord  Kinnaird,  6 
East,  188;  Walton  ▼.  Green,  1  Car.  A 
P.  621;  Thomas  v.  Hargrave,  Wright, 
595,  and  other  cases  cited  in  note  to  1 
OreenL  Evid.,  §  345^;  Fisher  ▼.  Conway, 
21  Kan.  18;  Chunot  v.  Larson,  43  Wis. 
536;  Trepp  v.  Barker,  78  HI.  146; 
Sumner  v.  Cooke,  51  Ala.  &M;  Hale  ▼. 
Danforth,  40  Wis.  382. 

88.  Bose  V.  Monarch,  150  Ky.  129, 


150  8.  W.  56,  42  L.  B.  A,   (N.  8.) 

660. 

89.  Muskogee  Eleetrie  Traction  Co*  ▼. 

Mclntyre,  37  Okla.  684,  133  Pae.  213, 

L.  B.  A.  1916C  351. 

90.  1  GieenL  £Md.,  §  342;  Fiteh  t. 
Hill,  11  Maas.  286;  Griffin  v.  Brown,  2 
Pick.  308 ;  2  Stark.  Bvid.  401 ;  Wood 
y.  Bibbins,  58  Ind.  392 ;  Higbee  ▼.  Mc- 
Mollan,  18  KaiL  133 ;  Fraim  ▼.  Fred- 
erick, 32  Tex.  294. 

91.  Leaphart  y.  Leaphart,  1  8.  O. 
(N.  6.)  199;  Leighton  y.  Sheldon,  16 
Minn.  243 ;  Denison  y.  Deniaon,  85  Md. 
361. 


91 


Ad    WITN£8S£8. 


i'^9 


§  69.  Before  or  After  Termination  of  the  Relation^ 

Both  husband  and  wife  may  testify,  af tei?  the  relation  has 
terminated,  as  to  facts  which  came  to  each  other's  knowledge  by 
means  equally  accessible  to  any  person  not  standing  in  that  rela- 
tion ;  for  here  the  same  principle  applies  as  in  the  case  of  privil^ed 
communications  between  attorney  and  client.®'  Thus  a  divorced 
wife  may  testify  as  to  her  relations  with  the  defendant  in  an  action 
for  the  alienation  of  her  affections  if  it  does  not  concern  any  com* 
munication  between  herself  and  husband  during  marriage,  or  which 
she  obtained  by  virtue  of  the  marital  relation,  nofwithstandiilg  a 
statute  providing  that  husband  or  wife  shall  not  testify  against 
each  other  or  concerning  any  communication  between  th^n  during 
marriage. '"^  Communications  between  a  divorced  couple  may  be 
heard  in  evidence  although  the  divorce  was  obtained  by  the  fraud 
of  one  of  them  and  was  subsequently  set  isiside,  where  they  never 
afterwards  recognized  eadh  other  as  man  and  wife."*  And  the 
divorced  wife  may  testify  against  the  husband  even  in  a  prosecu- 
tion against  him  for  perjury  in  obtaining  the  divorce. ** 

Where  the  statute  forbids  the  wife  from  testifying  for  or  against 
the  husband,  this  includes  transactions  occurring  before  marriage 
of  the  parties.  The  statute  is  based  on  public  policy,  and  to  avoid 
lack  of  harmony  in  the  marital  relation^  and  on  account  of  id^ttity 
of  interest  and  on  account  of  the  influence  commonly  exercised  over 
the  wife  by  the  husband  and  her  competency  must  depend  upon 
the  relationship  at  the  time  of  the  trial  when  she  is  offered  as  a 
witness.**  So  where  the  defendant  has  carniil  knowledge  trf  a 
female  under  the  age  of  consent,  and  subsequently  marries  her,  she 
cannot  be  a  witness  against  him  in  a  prosecution,  for  such  carnal. 


9ft.  1  GreenL  £yid^  §  S3S ;  Coffin  ▼. 
Jones,  13  Pick.  445;  WilHsais  ▼.  Bald* 
win,  7  Vt.  506;  Cornell  v.  Yaiiartflda« 
len,  4  Barr,  364;  English  v.  Cropper, 
8  Bash,  292;  Elswiek  ▼.  Commonwealth, 
13  Baah,  155 ;  Spivej  ▼.  Platon,  29  Ark. 
603.  So  as  to  eommunicatioBS  not  eon- 
fidential,  bat  evidently  designed  to  be 
made  pnblie.  Crook  v.  Henry,  25  Wii. 
569.  As  to  tfie  wife  of  a  divorced 
spooae  testifying  to  facts  which  oe- 
enrrod  before  or  after  the  divorce,  see 
Croee  ▼.  Bntledge,  81  HI.  266.  Hus- 
band of  plaintiff  disqualified  even  as 
to  matters  occurring  before  marriage. 


where  suit  is  for  breach  of  prMuise  of 
marriage.  CoUins  ▼•  Hack,  81  Ark. 
684. 

83.  Merritt  v.  Cravens,  168  Ey.  155^ 
181  S.  W.  97.0,  L.  B.  A.  1917F  935. 

84.  Spearman  v«  Texas,  —  Tex. 
Crim.  Bep.  — ^  162  8.  W.  9X6,  44 
L.  B.  A.  (N.  S.)  243. 

95.  Laird  v.  State,  —  Tex.  —,  184 
8.  W.  810.  See  note  30  Harvard  Law 
Beview,  87. 

96.  Sands  v.  Bradley  A  Co.,  —  Okla. 
— ,  129  Pac.  73»,  45  L.  B.  A.  (N.  S.) 
396. 
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knowledge^  altli^u^bd  marri^dl^r.^dleiy  to  daefeKidhiiiiself  kgiiinst 
prosec^ution  au4  liad  never  lived  with  her  ar  supported  her  since 
the  marriage*  .  Th0  ca^se  ifi  governed  bj  the  common-law  rule  that 
one  fipouse  cannot  testify  against  the  other  over  the  .objection  of  the 
latter.  There  is  an  exception  where  the, evidence  of  the  wife  is 
necessary  to.  prove  personal  injuries  while  the  relationship  of  hus- 
band, and  wife,  is  in  e^eteno^  between  tiiem,  but  this  does  not 
include  cases  pccnrring  before  marriage.  As  here  she  became  a 
wife.bj  her.  own.oon&ent  and  hets^uee  she  wanted  to  .marrj  the 
defej;dant^  the  wrong  to. her  was  wholly  unconnected  with  her  con- 
sent, to  ike  marriage^  and  oan  in  no  .sense  be  isaid  to  have  oansed 
her  coinsientj  ajad  by  the  msirjfiage  she  became  a  wife  de  jure/^ 

§  70.  Confidential  Communications. 

The  English  Evidence  Act  pf  ,1853,  16  &j  17  Vict,  c.  83  (which 
has  been  substantially  enacted  in  spI^e  part^  of  this  country), 
renders  husbands  and.  their  wives  competent  and.  compellable  wit- 
nesses for  each  other,  except  in  criminal  cases,  i^ndi  in  cases  of 
adultery ;  but  neither  shall  be  compelled  to  disclose  commwiicatipns 
made  during  piarriage.**  ......  .j     .. 

'  W.  'N^Jman'  v.  Statfe*,  -^  Tdin.  -i— ,'  Witlistaildili^  our  btatales  as  eominoii- 

155:  St  W.  135,  45  L*  K^  A.  .(iNI.  S;)  :  Igr  worded,  a  prisoner's  Wifd  is  not  a 

399.                         .    .^            .,      ,  competent  witness  ^ot  or  againat  him 

98.  See  Ed.  note  to  10th  ed.,  2  Kent  upon    the    trial    of    an    indictment. 

Corn! '  isi ;  Stapletonv.' Croft,  10  E.Ii.  People    v.    Beagle,    60    Barb.    527; 

&  B4.  455;  iBarbat  v.  AUea,  ih.  696;  WDke^.  People,  63  N^.  Y.  51^;  Steen 

JSfJc^  y.  Aleoe)(|.t2  ii.  354;  State  y.  .v.  Slate^  20  Ohio  St.  333.     Hnsl^and 

Wilson,  30  N.  J.  77;  Farrell  v.  Led-  permitted  to  testify,  ^en  a  substJMitial 

well,  21  Wis.  182;  Peaslee  v.  McLoon,  "party  to  the  suit,  though  claiming  in 

ieG**y,488f}  Metier 'v.M€tlet,»C.E;  i*igbt  of  his  wife.     Fugate  t.  Pierce, 

Green,  270.    Some  of  the  later  Ameri-  49  Mo.  441 ;  Cooper  v.  Ord,  60  Mo. 

can  eases  tarning  largely  upon  the- eon-  420;    Ag  to  the  oompeteney  of  a  wife 

sMrueti6ti  <yt  siatutes  are  Parsdns  v-.  now  to-  testify,  if  agent  for  an  absent 

People,  21  Mich.  509;  State  v.  Straw,  husband,  see  Magness  v.  Walker,  26 

50  N,  H.  460;  Stanley  V.  Stanton,  '36  Ark.  470;  Morony  y.  CLatighlin,  102 

Ind.  445;  Noble  vl  Withers,  36.  Ind.  Z^fass.  1&4;  Robertson  v.  Brost,  «3  HI. 

193 ;  Craig  v.  Brendel,  «9  Penn.  St.  116.    As  to  competency  under  statute 

153 ; ,  Newhouse  y.  Miller,  35  Ind.  463 ;  in  case  of  tort,  see  Bunker  v.  Bennett, 

Reeves  v.  Herr,  59  HI.  81;  Green  v.  106  Mass.  616;   Anderson  v.  Friend, 

Taylor,    a   Hughes,   400;    Haerle   ▼.  71111.475.    Wife  of  an  heir  held  in- 

Kreihii,  65  Mo.  202 ;  State  v.  Brown,  competent,  notwithstanding  statute,  in 
67  N.  C.  470.    In  an  action  against-     a  suit  contesting  the  vafidity  of  a  wilt 

both  for  the  wife's  slanderous  words,  Carpenter  v.  Moore,  43  Vt.  392.    Wife 

the  wife  is  competent  in  her  own  be-  not  protected  under  statute  from  mak- 

half,   and   the  husband   for  himself,  ing  discovery,  though   it  be   against 

Mousler  v.  Harding,  33  Ind.  176.  Not-  herself.     Metier  v.  Metier,   8  G.   E. 
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It  is  the  Tiniversal  rule  that  husband  and  wife  cannot  testify  to 
confidential  communications  made  b^  on6  to  the  other  when  alone, 
but  communicatioii^  by  a  wife  to  A  husband  iii  tihe  J)iieseiice  of  a 
third  party  are  admissible  and  are  not  -privileged.**  So  a  letter 
written  by  a  husbarid  'to'his  wifewli^ti  the  parties  were  living 
apart  and  dealing  at  arm^si  length,  in- which  he  stiited 'what  he 
would  do:if  she  brought  divorce  proceedings  against  him^  is  not  a 
confidential  eommnnication,  and  may  be  received  in  evtdenc^.^ 


Green,  270.  HuBband  may  prove  the 
speaking  of  the  defamatory  words  in 
an  action  of  slander  brought  by  him- 
self and  wife.  Dnvi^  t.  Davey,  32 
Ohio  St.  604;  Hawvex  v*  Hi^Wyer,  7B 
111.  412.  Wife  not  competent  for  hus- 
band in  action  by  latter  against  a 
stranger  for  carrying  away  huerband'tf 
goods.  Hayes  v.  f  irmalpe,  79.111  iM. 
Testimony  under  liquor  acts,  see  Jack* 
son  V.  Reeves,  53  Ind.  2'31;  Snow  v.. 
Carpenter,  49  Vt.  426.  Wife's  teki- 
mony  may  no^  be  that  of  sibstantial 
party  in  interest  ^s  to  her  property, 
and  testimony  of  husband  that  of  her 
agent.  Qirtide  v.  Fisher,  63  Mo.  325;* 
Wilcox  T.  Todd, '64  Mo:  3d8.  In  stat- 
ute proceedings  to  compel  support,,  see. 
People  V.  Bartholf ,  31  N.  Y.  272.  . 

As  to  declarations  of  deceaised 
^ouse  proved  by  the  survivor,  see 
Dye  V.  Davis,  6;5  Ind.  .474;,/SWtJB  Y.i 
Perry,  14  W.  Vt.  66.    .. 

As  to  testimony  affecting  claims 
against  a  deceased  spouse 's  estate,  seei 
Freeman  v.  Freemaii,  62  lU.  1^9 1 
Floyd  V.  Miller,  61  Ind.  224;  Doug-' 
herty  v.  Deeney,  41  la.  19;  Davis 
V.  Davis,  48  Vt.  502 ;  Barry  V.  Sturdi- 
vant,  53  Miss.  490;  Fatten  v.  Wilson, 
2  Lea,  101.  Or  where  the  adverse 
party  is  representative  of  a;  deceased 
person,  see  Hunter  v.  Lowell,  64  Me. 
572. 

A  divorced  wife  allowed  to  be  a 
competent  witness  in  certain  ^in- 
stances; showing  hjer,  status  and  com- 
petency by  the  judgment  record  in  the 
'llvoree  suit.  Wottrich  .v.  Freeman,.  71 
X.  Y.  601. 

Wife  held  competent  to  prov.e  mar- 
riage contract  between  herself  and;  her 


» . 


deeeaaed  husband^  wher^stlie  logjUilgr 

of  the  marriage  is  in  question, .  Greena- 
wait  V.  McEneiley,  $5  Penn!  St.  352. 

As  to  testimony  where'  the'  suit  re- 
lal^d  to  property,  jiield  .bji  fauaband  and 
wife  jointly,  see  McConnell  v,  Jiiia^in, 
52  Ind,  434. 

'  'A  statute  ptovldlhg  for  the  kdmis- 
.aton  of  intecestsd  partias'as  ^tnesses 
^oes  not  per  sfi  j^ejfxixvp  thei  disqiiali^ 
cation  of  husband  and  wife.  Lucas  v. 
Bi'ooks,  18  Wall.  436)  Gibson  v.  Com- 
<iii«nwealth,/<87  Peiiin.  St.- 2Sa ;  43ehultK 
y.,  State^.  32 .0)iio  .St.  276^  Gda  vV.  ^tott, 
48  Tex.  510. 

If  one  marital  party  testifies  for  or 
agAinst- the. -other,  under 'statute,  cross- 
qxaii(4i^ation  qiuiit  It^  p^imit^,  ev«B 
if  it  compels^  the  testimony  to  ,the  op- 
posite direction.  Ballentine  v.  White, 
77  Penn.  6t.  i6;  eteMberg  v,  Meany, 
,53  Cal.  4?6,      ^  - 

A  wife  .cannot  testify  against  her 
husl;)and  upon  his  trial  for  theft  of  her 
prbperty:  'Overtdn  v.  State,  43  Tex. 
.616;  • 

Concerning  testimony  as  to  conver- 
sations held  by  married  parties  when 
they  were  alone,  the  rule  of  the  com- 
mon law,  encour'agin^  their  confidence, 
is  presumed  to  be'  tin'ehanged  unless 
the  statute  is  positive  to  t^at  effeet 
Baynes  v.  Bennett,  114  Mass.  424 
Westerman  v.  Westermaii,  «2;5  C^o  St 
50Q;  Brown  v.,Wood,.  121  Mass.  137; 
Wood  V.  Chetwood,  27  N.  J.  Eq^  3311; 
Stanford  v.  Murphy,  63  0a.  410, 
;  99,  Pilcher  v.  Pilcher,  —  Va.  — ,  84 
S.  ,K  667,  L.  B.  A.  1915D  902. 

1.  McNamara  v.  MoNamara^  — ^  Neb* 
— ,  154  N,  W.  858>.  L.  B,  A,  1916B 
1272. 
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In  a  recent  case  the  court  has  adhered  to  the  ancient  rule  in  all 
its  purity,  that  communications  between  husband  and  wife,  when 
alone,  are  privileged,  and  holds  that  a  wife  should  not  be  permitted 
to  show  that  har  deceased  husband  was  mentally  unsound  by  testi- 
fying to  his  halbits  of  intoxication,  his  hearing  of  voices,  his  mut- 
terings  while  as}eep,  the  delusions  which  caused  him  to  arm  him- 
self with  guns  and  pistols,  insults  offered  her  and  attempts  to  take 
her  life.  The  fact  that  he  had  been  guilty  of  similar  conduct  in 
the  presence  of  others  does  not  authorize  her  to  testify  to  conduct 
and  declarations  when  alone.' 

Even  a  statute  making  husband  and  wife  competent  witnesses 
against  each  other  does  not  apply  to  confidential  communications 
between  them,  and  such  privileged  testimony  cannot  be  divulged 
by  either  of  them.' 

Under  a  statute  prohibiting  a  hudband  and  wife  from  testifying 
against  each  other  the  wife  may  be  called  by  the  husband  and 
testify  to  private  conversations  had  between  them  if  they  are  other- 
wise material.  The  statute  was  intended  to  protect  husband  and 
wife  and  for  their  benefit,  and  cannot  be  construed  to  deprive 
either  of  them  of  any  rights  tihey  otherwise  might  have.* 

There  is  a  clear  distincti(m  often  overlooked  between  the  dis- 
qualification of  one  spouse  not  to  testify  for  the  other  and  the 
privilege  of  one  not  to  have  the  other  testify  against  him.  The 
privilege  generally  remains,  but  the  disqualification  has  been  uni- 
versally removed  by  statute.**  When  a  wife  testifies  in  favor  of 
her  husband  her  testimony  may  be  impeached  as  in  case  of  any 
other  witness,'  but  where  her  testimony  against  her  husband  in 
grand  jury  proceedings  has  been  improperly  obtained  it  caimot  be 
used  to  impeach  her  later  testimony  in  favor  of  her  husband  before 
the  petit  jury.'' 

§  71.  Interest  of  Witness. 

There  have  been  some  important  changes  introduced  into  the  law 
of  evidence  in  some  parts  of  this  country  by  statute;   such  as  per- 

2.  Whitehead  t.  Kirk,  —  Miss.  — ,  Eep.  — ,  123  Pac.  571,  40  L.  E.  A.  (N. 

61  So.  737,  51  L.  R.  A.   (N.  S.)   187.  S.)  43. 

8.  WiUiams  v.  Betts,  —  Del.  — ,  98  5.  Talbot  v.  XTnited  States,  208  Ped. 

Atl.    371;    McCormick    v.    State,    —  144.     See   33   Harvard   Law   Beview 

TenH.   — ,   18«   S.   ^.    95,  L.   R.    A.  873. 

1916F  3-82;  WiDnes  t.  Wilkes,  115  Va.  «.  Bell  V.  State,  —  Tex.  —  213  S. 

886,  80  S.  E.  745.  W.  647. 

4.  Hampton  t.  State,  —  Okla.  Crim.  7.  Boggett  v.  State,  —  Tex.  — ,  216 

8.  W.  454. 
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mitting  interested  persons  to  testify  in  their  awn  suits.  Where  th«d 
old  doctrine  prevails,  the  exclusion  of  the  husband,  by  reason  of 
direct  interest,  operates  to  exclude  hii^  wife  likewise."  So  the 
husband  cannot  be  a  witness  in  a  controversy  respecting  his  wife's 
separate  estate,  though  in  respect  to  other,  parties  concerned  he 
might  be  competent.* 

Under  a  statute  rendering  one  incompetent  to  testify  as  to  a 
tiansaction  with  a  deceased  person  who  is  interested  in  the  event^ 
the  wife  of  the  plaintiff  in  an  action  for  his  services  is  not  income- 
potent,  as  she  has  no  direct  Ii^al  or  pecuniary  interest^  ae  upoQ. 
recovery  no  right  growing  out  of  the  married  relationship  would 
attach  to  the  money  recovered.  Where  the. property  in  controversy 
is  land  the  wife  may  be  incompetent  where  her  dower  may  be 
affected.'* 

On  the  whole,  the  prevailing  tendency  of  late  years  in  both 
England  and  America  is  to  regard  domestic  confidence  or  the  bias 
of  a  spouse  as  of  little  consequence  compared  with  the  public  con- 
venience of  extending  the  means  of  ascertaining  the  truth  in  all 
causes;  such  facilities  being  increased,  it  is  believed,  by  hearing 
whatever  each  one  has  to  say,  and  then  making  due  allowance  for 
circumstances  affecting  each  one's  credibility.  By  the  modem 
enlargement  of  the  wife's  separate  contract  and  property  relations, 
moreover,  the  spouses  are  presented,  not  so  constantly  as  partakers 
of  one  another's  confidence,  but  rather  as  persons  having  adverse 
interests  to  maintain,  or  else  as  principal  and  agent. 


8.  GreenL  Bvid.,  §  341;  Ex  parte 
Jones,  1  F.  Wms.  610;  and  cf.  Stat. 
6  Geo.  TV.,  ch.  16,  §  37. 

9.  1  burr.  424^  per  Lord  Mansfield; 
12  Vin.  Abr.  Evidence  B.  And  see 
note  to  1  Greenl.  Evid.,  §  341,  wit|i  an- 
thorities  eited.  In  varions  States  a 
!«pon86y  nnder  statute,  maj  be  a  compe- 
tent witness  to  a  greater  or  less  extent 
with  reference  to  wife 's  separate  prop- 
<»rt7.    Mnsser  v.  Gardner,  641  Penn.  St. 


242;  Northern  Line  Packet  Go.  t. 
S)iearer,  61  111.  263;  Porter  v.  Allen, 
54  Ga.  623;  Wing  ▼.  Goodman,  75  III. 
159.  As  where  the  husband  dealt  with 
the  wife's  separate  property  as  her 
agent.  Oheslej  y.  Cheslej,  54  Mo.  347 ; 
Menk  v.  Steinfort,  39  Wis.  370.  But 
cf .  Bobison  v.  Bobison,  44  Ala.  227. 

10.  Helsabeck  v,  Doub,  167  N.  C. 
205,  83  8.  E.  241,  L.  B.  A.  ldl7A,  1. 
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Section  7Z^  What  each  Spouse  yields  as  to  Property. 

'  73.  Husband's  Liability  for  Wife's  Contiracts;  Wife's  lAmtiadty. 

74.  Wife's  Immimityy  ete.y.as  to  .Torts;  :  , 

75.  When  Wife  is  treated  as  Feme  Sole,- 

§  72.  What  each  Spouse  yieMs  as  to  Property.     • 

The  property  rights  of  marrtied  tvomen  are  restrained  at  the 
common  law.'  The  husband  yields  to  his  wife  no  participation 
whatever  in  his  own  property,  whether  acquired  before  or  during 
the  continuance  of  the  marriage  rel?ition,  except  a  certain'  right  of 
inheritance  to  hi^  goods  and  chattels,  of  ^vhicli  h^  can  generally 
deprive  her  by  tis  will  and  testament,  and  also  dower  in  his  real 
estate,  which  is  her  only  substantial  privilege. .  In  return  for  this, 
she  parts  with  all  control,  for  the  time  being,  over  her  own  prop- 
erty, whensojever  and  howsoever  obtained^  by  gift,  grant,  purchase, 
devise  or  inheritance ;  gives  him  outright  her  personal  property  in 
possession,  and  allows  him  to  appropriate  to- himself  th9se  outstand- 
ing rights  which  are  knowii  as  her  choses  .in  action,  or  all  the  rest 
of  her  personal  prpperty;  parts  with  tl^e  usufruct  of  her  real 
estate,  creating  likewise  a  pQssible  encuipbranoe  upon  it  in  the 
shape  of  tenancy  by  the  curtesy ;  and  finally  takes,  if  she  survives 
hixn,  only  her  real  estate,  such,  of  her  personal  property  as  remains 
undisposed  of  and  unappropriated,  with  a  few  articles;  pf  wearing 
apparel  and  tritokets  called  pardphernaiia.  She  cannot  restrain  iis 
rights.by  will.  She  is  not  allowed  to  administer  on  his  personal 
jestate  in  preference  to  his  own  kindred,  though  the  whole  of  it  were 
once  hers;  while  he  can  administer  on  her  estate  for  his  own 
benefit,  and  exclude  her  kindred  altogether,  even  from  paftidpation 
in  the  assets.  Thus  unequal  are. the. property  rights  of  husband 
and  wife  by  the  strict  rule  of  coverture.  We  speak  not  here  of 
recent  statutory  benefits  conferred  upon  the  wife;  nor  of  that 
relief  which  equity  affords  in  permitting  property  to  be  held  to  the 
wife's  separate  use,  and  giving  her  a  provision  from  her  choses  in 
dtction,  when  the  husband  seeks  its  aid  in  appropriating  them  to 
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his  own  use :  but  of  .w^at  is  to  be  properly  termed  the  common  law 
of  husband  and  wife.**  •. 

§  73.  Hugband'8   Llabflity  fdr^  WKe^i   Contracts;  Wife's  tm- 
munity. 

Some  recompense  is  afforded  to  the  wif e  f pr  the  loss  of  her  for- 
tune^  in  the .  rul^;  th^t  har;  husband  fihall  pay -h^  debts  contracted 
while  a  feme'sde;'^  tha*  ig,"HBmai*ri(^.  •  And  while  coterture  lasts' 
he  is  liable  for  il!  just  debts  inclirred  in  her  support.  He  has  even 
been  held  guilty  of  murder  in  the  second  degree  when  he  has  suf- 
fered her  to  die  for  want  of  proper  supplies.**  The  wife  cannot 
make  a  contract  so  as  to  bind  herself ;  but  in  this,  and  other  cases  of 
express  or  implied  authority,  she  can  bind  her  hu^and,  and  so 
secure  «i  maintenance.  That  which  cannot  be  enforced  by  the  wife 
as  a  matter  of  obligation  is  often  attained  at  the  common  law  in 
some  indirect  way.*'  Nor  can  the  wife  sue  and  be  sued  in  her  own 
right. 

§  74.  Wife's  Immunity,  &c.,  as  to  Torts. 

So,  too,  the  husband  is  liable  civilly  for  the  frauds  and  injuries 
of  the  wife,  committed  during  coverture;  being  sued  either  alone 
or  jointly  with  her,  in  accordance  with  the  legal  presumption  of 
coercion  in  such  cases.  And  he  must  respond  in  damages,  whether 
she  brought  him  a  fortune  by  marriage  or  not.  But  as  we  have 
seen,  this  rule  does  not  apply  to  crimes,  except  that  the  law  shows 
the  wife  a  certain  indulgence  where  a  similar  presumption  can  be 
alleged  on  her  behalf.  On  the  other  hand,  the  husband  takes  the 
benefit  of  such  injuries  as  she  may  suffer,  by  suing  with  her  and 
appropriating  the  compensation  by  way  of  damages  to  himself.^ 
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§  75.  When  Wife  is  treated  as  Feme  Sole. 

We  may  add  that  the  wife  is  relieved  at  the  common  law  of  the 
disabilities  of  coverture,  and  placed  upon  the  footing  of  a  feme 
sole,  with  the  privilege  to  contract,  sue  and  be  sued,  on  her  own 
behalf,  in  one  instance,  namely,  where  her  husband  has  abjured  the 
realm  or  is  banished;   for  he  is  then  said  to  be  dead  at  the  law/'* 

11.   8ee   1   Bl.   Com.   44^-445,   and  14.  1  Bl.  Com.  443;   2  Kent  Com. 

notesy   by   Christian,    Hargrave,    and  149,  150. 

others;  2  Kent  Com.  130-143.  16.  1  Bl.  Com.  443;   2  Kent  Com. 

IS.  Beg.  ▼.  Plnmmer,  1  Car.  &  K.  154.    See  Separation,  post. 

600.  154.    See  Separation,  post,  §  1060  et 

18.  See  1  BL  Com.  442;   Z  Kent,  seq. 
Com.  143-149. 
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And  the  necessity  of  the  case  furnishes  the  strongest  argument  for 
this  exception.  Another  exception  early  prevailed  in  certain  parts 
of  England  by  local  custom, —  as  that  of  London, —  where  the  wife 
might  carry  on  a  trade^  and  sue  and  be  sued  in  refereaeie  thareto 
as  though  single.^* 

IC  1  8elw.  N.  P.  29S;  Bing.  Inf.  statemeoiit  of  doetrines  which  at  the 

261,  260.    The  modern  practitioner  is  present  day  are  found  to  be  controlled 

here  cautioned  that  the  statement  of  and  changed,  to  a  great  eztont^  by 

the  common  law  in  this  chapter  is  a  modem  equity  rules  and  le>gialat1o». 
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l?:IB»E^*  ANTENUPTIAL  BXBTS. 

8KCT10M  Tt.  Bob  Stilted. 

77.  JSxtont  and  duration  of  Liability. 

7&  %didship  of  Bale. 

79.  JLcfions  to  Becover  Antenuptial  DeblB. 

SO.  ESeet  of  Bankruptey. 

^L.  '£fiect  of  Contract  Between  Spouses  as  to  Antenuptial  Debts* 

SS.  JSffect  of  Statute. 


§  76.  Rnle  tffeated. 

One  of  the  lnunediate  effects  of  marriage  at  the  common  law  is 
Out  the  husband  at  once  becomes  bound  to  pay  all  outstanding 
debts  of  Ms  wife, —  her  debts  dum  sola,  as  they  are  called, —  of 
vhaterer  amount.  This  is  a  sort  of  recompense  he  mak^  for 
taking  Ler  property. into  his  hands.  But  whether  she  brings  him 
a  fortune  (jt  aot,  his  liability  is  not  affected.  She  may  owe  large 
snxns  at  the  lime  of  marriage  and  hare  nothing  to  offset  them. 
She  may  ha^re  studiously  concealed  the  existence  of  the  debts< 
from  her  sffiasced  husband.  But  none  of  these  considerations  can 
arail  to  shield  him.  .When  married,  she  is  married  with  her  debts 
as  well  as  h^*  jEortunes.  As  Blackstone  observes,  her  husband  must 
be  considered  to  have  "  adopted  her  and  her  circumstances  to- 
gether."^^ 

This  rale  is  moreover  applied  without  discrimination  as  to  indi- 
viduals. An  infant  who  marries  is  bound  equally  with  an  adult 
husband.**  A  second  husband  is  liable  for  the  debts  of  his  wife 
outstanding  at  the  close  of  her  widowhood,  whether  contracted 
]fnoT  to  her  first  marriage,  or  while  living  separate  from  her  first 
husband,  and  upon  a  separate  maintenance,  or  after  the  termina- 
ion  of  her  first  coverture  and  subsequent  to  the  second.**  Oi^  gen-^ 
f^z\  principles  the  husband  is  bound  for  the  debt  of  his  infant 

17.  1  BL  Com.  44S;  3  Mod.  186;  2  18.  Boach  v.  Quick,  9  Wend.  (N.  Y.) 

^^lt  Com.    143-146;    Macq.  I^us.   A;  2^38;  Butler  v.  Breek,  7  Met.  (Mass.) 

-^i/e,  39-41 ;  Heard  ▼.  Stiamford,  3  P.  .164. 

'^m.  409;  Oas.  temp.  Talb.  173;  Ter-  19.  1  T.  B.  5;  7  T.  B.  34S;  Preeeott 

r^son  T.  Williame,  65  Ark.  631,  44  S.  v.  Fisher,  22  HI.  390;  Au^  y.  I^ltoa^ 

"^.  1126;  Heyman  v.  Heyman,  19  Ga.  8  Johns.  (N.  Y.)  149. 
App.  634,  92  8.  E.  25;  Miller  v.  Kal- 

7,  4  Ky.  Law  362. 
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wife  while  sole  just  as  much  as  though  she  were  an  adult,  though 
only  to  the  same  extent  as  she  would  have  been  bound.  Hence, 
where  the  demand  is  for  neces^ries  furnished  her  while  an  infant, 
the  husband,  after  marriage,  becomes  bound  to  pay  it,  since  she 

would  have  been  liable  if  she  had  not  married.     And  the  infancv 

•J 

of  the  husband  himself  camiot  be  pleaded  against  this  obligation."'^ 

§  77.  Extent  and  duration  of  Liability. 

The  liability  of  the  husband  for  his  wife's  debts  while  sole  is 
limited  strictly  to  legal  demands  ;*  that  is  to  such  as  she  was  bound 
to  pay  at  the  time  of  her  marriage.^^  And  if  a  demand  would  not 
be  enforceable  against  her  remaining  sole,  neither  is  it  enforceable 
against  her  husband.  But  the  promise  or  part-payment  of  the 
wife  cannot  take  a  debt  out  of  the  statute  of  limitations  as  against 
her  husband,  nor  can  the  promise  Or  part-payment  of  the  husband 
as  i^ain^t  his.  wifc^  Nor  can  their  admissions  charge  otie  ianother.** 
Their  rigbt«.  in  this  respect  are  separately  riegarded.  •  The  husband 
remains  U^bl^  for  the;  debts  of  his  wife  dum  sola  only  so  long  as 
coverti^r^.lijistfl.  As  his  liability  originated  in  the  marriajge,  so  it 
ceases  with  it.  Hence- if  the  obligation  be  not  enforced  in  the  life- 
time of/the.wife,  the. .surviving  hueiband  retains  her  fortune  (if 
any)  in:  his; hands,,  and  cannot  be  charged  fitrther  with  her  debts 
either  at  law  or  in  equity.-^?  Thewife^schoses  ifi  dcHon  stilV  unre- 
duced t|0  possession  ^t  tjhe  time  of  her  death  may,  however,  be 
reached  by  her  creditors  where  he  has  received  them  as  her  adnain- 
istrator,  th9ugh;0]ttly  to  the  actual  amount  of  such  assets;  so  that 
this  would  aflFord  them  but  partial  relief."  Nor  can  the  husband's 
estate  after  his  death  be  made  liable  for  the  wife's  debts  contracted 
while  soie.^'^.  Kot,  even  th-e  parol  promise  made  by  the  husband 
during  coverture  to  .pay  his  wife's  debts  dunn  sola  will  create  an 


20.  Cole  V.  Seeley,  25  A^t.  220;  An^ 
derson  r.  Smith,  38  Md.  455  *  Boniley 
v.  Bearding  6  Bush  ;(Ky.)  34;:  • 

21.  Cowley  y.  Bobertson,  3  Gamp. 
438 ;  Caldwell  v.  Thslke,  4  J.^  J.  Marsh. 
(Ky.)  246.' 

22.  Boss  V.  Winners,  1  Halst.  (N, 
J.)  366;  Sheppard  v.  Stacrke,  3  Munf., 
(Va.)  29;  Bvowa' v.  Las^elle,  6  Blackf. 
(Ind.)  147;  Moore  v.  Leseur,  18  Ala. 
606;  Furrar  y.  Bessey,  24  Vt.  59; 
Parker  ▼.  St^d;  1  Bea  (^enn.)  306. 
But    see    Lord    Tenterden^    in    Hum- 


phreys ,v», Boy  o^,  1  Mood,  &  Bob.  140, 
as  to  admissions  of  the  wife  allowable 
in  eridence  after  her  death. 
as.  2  Kent  Com.  144.  '  See  Ch.  Ca. 

295. 

24.  Heard  v.  Stamford,  3  P.  Wms. 
409;  Cas.  temp.  Talb.  173;  Monfowv. 
"Whitesides,  10  B.  Mon.  .  <  Ky, )  411:' 
Pay  V.  Messick,  1  Houst.  (Del.)  328. 

26.  Woodman  v.  Chapmani  1  Camp. 
1S9;  Cuittqn  ¥.  Moore^  2  J<N»6ft  £q. 
(K.  C.)  ^04. 
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utUlitional  liability  for  them  on  his  part.^*  If  tiio  wife  survives  her 
husband,  she  becomes  liable  once  more  on  her  aebts  while  sole. 
And  this,  too,  though  the  means  for  extinguishii^  them  rmy  have 
already  been  squandered  by  her  hrasband  or  placed  beyond  ber^* 
reach."  Here  is  a  third  hardship.  Coverture,  therefore,  seems  to 
operate  here  as  a  temporary  disability,  and  not  so  as  to  utterly 
merge  the  wife's  identify.  The  husband  becomes  liable  by  mar- 
riage, not  as  the  debtor,  but  as  the  husband ;  the  remedy  being 

suspended,  or  rather  shifted,  during  ^overture. 

}■>>,'        •      ■    ■ ' ' 

§  78.  Hardship  of .  Rule. 

The  injustice,  of  the  rulei  in.  certain  eases  ia  obvious.  Suppos- 
ing a  feme  sole  is  Worth  fifty  thousand  dollars,  aiad  owes  at  tho 
time  of  her  mftrriagei  five  thousand  dollars;  She  marries,  and 
dies  before  her  credito:rs  have  had  time  to  sue  her  husband.  There- 
upon the  husband  retains  for  himself  the  fifty  thousand  dollars, 
and  the  creditors  are  without  a  remedy.  Siieh  was  the  chataoier 
of  the  argument  pressed  upon  the  distinguisheid  Lord  Talbot  more 
than  a  century  ago  in  the  case  of  H^a/rd  v.  Stamford.*^  But  his 
reply  was  as  follows ;  "  The  question  is,  wheAer  the  •  husband, 
as  such,  be  chargie^ble  for  a  d^bt  of  his  wife's,  after  'henr  .death^  in 
a  court  of  equity  ?  As,  on  the  oile  hand,  the  husband  is  by  law 
liable  to  all  his  wife's  debts  during  the  coverture,  although  he  did 
not  get  one  shilling  portion  with  her,  and  although  her  debts  should 
amount  to  any  sum  whatever ;  so,  on  the  other  hand,  it  is  as  certain 
that  if  the  debt  be  not  recovered  during  the  coverture,  the  hushand 
is  no  longer  chargjeable  as  such,  let  the  fortune  he  received  be  ever 
so  great.  The  case,  perhaps,  may  be  hard,  but  tlte  law  hath  made  it 
so ;  and  the  alteration  of  it  is  the  proper  work  of  Ihe  legislature 
only." 

Lord  Macclesfield,  still  later,  encountered  a  different  objection 
to  the  common-law  rule,  arising  from  an  opposite  state  of  facts. 
This  he  endeavored  to  answer.  It  may  be  hard,  he  observes,  that 
the  hudband  should  be  answerable  for  the  wife's  debts  when  he  re- 
ceives nothing  from  her;  but  we  are  to  set  off  against  that  hard- 
ship the  rule,  that  if  the  husband  has  received  a  personal  estate 
with  the  wife,  and  happens  not  to  be  sued  during  the  coverture, 
he  is  not  liable.  He  runs  a  hazard  in  being  liable  to  the  debts 
much  beyond  the  personal  estate  of  the  wife ;  and  in  recompense 

28.  Cole  V.  Shurteleff,  41  Vt.  311.  28.  Heard  v.  Stamford,  3  P.  Wms. 

27.  Woodman  t.  Chapman,  1  Camp.      409. 
N.  P.  J  89,  per  Lord  EUenborongh. 
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for  that  hazard  he/is-.e^titled  to  the  whole  of  her  personal  estate^ 
though  far.excj^ing  the  deibts^  and  is  discharged  from  the  deibls 
as  sooDL*fas  tbe^cbverture  ceases.^®  Constituting  a  right  by  balancisg 
9flP '.jVo  wrongs  may  seem,  unsatisfactory  to  the  modem  reader. 
SdH  the  court  decided  aright;  for  the  difficulty  was  in  the  comnefcon* 
law  itself.. 

§  79.  Actions  to  Recover  Antenuptial  Debts. 

All  the  actions  for  the  wife's  debts  while  s(de  must  be  brought 
against  husband  and  wife  jointly,  and  not  against  either  oepsL- 
rately ;  and  judgment  obtained  by  disregarding  this  rule  will  be  re- 
versed on  error.*®  The  object  is  to  retain  the  r«iiedy  in  hand  so 
that  execution  may  be  taken  out  against  the  proper  party  according 
to  oircumstauces;  for,  if  the  husband  should  die  pending  the  suit, 
the  wife,  on  her  survivorship^  would  become  liable. 
.  If  judgment  be  recovered  against  a  feme  sole  on  her  debt  before 
ahe  marries,  and  she  dies  before  execution  is  taken  out,  having 
married  in  the  meantime,  her  husband  will  be  discharged  from 
liability.  But  if  judgment  be  recovered  against  both  during  cover- 
ture, and  tJie  wife  dies  before  execution,  the  husband  is  still 
charged,  because  by  the  judgment  the  nature  of  the  debt  was 
altered,  and  it  became  his  own  debt.'*  So,  too,  when  judgihtot  was 
obtained  before  coverture,  and  scire  facias  brought  upon  it  against 
husband  and  wife  afterwards.*'  When  judgment  has  been  ob- 
tained  for  a  debt  of  the  wife  while  sole,  and  she  afterwards  marries, 
execution  must  in  strictness  be  taken  out  against  her  alone,  be- 
cause execution  must  always  follow  the  judgment.**  But  if  the 
creditor  desire  to  charge  a  person  who  was  not  a  party  to  the  record, 
as  the  husrband  in  this  instance,  scire  facias  should  be  issued  so  as 
to  make  hi^a  party.^  This  rule  applies  likewise  where  the  wife 
marries  pending  the  suit.    The  death  of  the  wife  after  action  has 


28.  Thomond  y.  Suffolk,  1  P.  Wms. 
469 ;  2  Kent  Com.  144. 

80.  Bobinson  y.  Hardy,  1  Keb.  281 ; 
Drae  y.  Thorn,  AUeyn,  T2;  Angel  y. 
Pelton,  8  Johns.  (N.  Y.)  149;  7  T.  B, 
348 ;  Gage  y.  Eeed,  15  Johns.  (N.  Y.) 
403;  Gray  y.  Thacker,  4  Ala.  136; 
Platner  v.  Patchin,  19  Wis.  333. 

81.  2  Bright  Hub.  &  "V^e,  3  Burton 
y.  Barton,  5  Harring.  (Del.)  441; 
O'Brien  v.  Bam,  3  Mod.  186;  Sid.  337; 
Treyiband  y.  Lawrence,  2  Ld.  Baym. 
1050. 


88.  O'Brien  y.  Bam,  3  Hod.  186; 
Taylor  y.  MiUer,  2  Lea  (Tenn.)  153. 
Mr.  Bright  seems  to  haye  stated  thin 
point  incorrectly.  See  2  Bright  Hus« 
&  Wife,  3. 

88.  Doyley  y.  White,  Cro.  Jac.  323 ; 
Bull.  Cfh.  P.  23;  Benyon  v.  Jones,  15 
M.  &  W.  566;  and  see  Haines  v.  Cor- 
liss, 4  Mass.  659;  Commonwealth  y. 
Philipsburgh,  10  Mass.  78;  Tnggs  T. 
Triggs,  2  M.  &  By.  126  n. 

84.  2  Bright  Hus.  &  Wife,  3,  4; 
Cooper  y.  Hunchin,  4  East,  521. 
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been  commenced  against  husband  and  wife^  and  before  judgment, 
puts  ail  end  to  the  suit,^  while,  on  the  other  hand,  the  death  of 
the  husband  before  judgment  permits  the  suit  to  abate  as  to  him, 
and  proceed  against  her  as  survivor.'*  .    ; 

The  rule  as  kid  down  in  England  CQUceming  the  wife's  personal 
liability  on  her  debts  dum  sola  is  that  coverture  does  not  wholly 
relieve  her  from  the  consequences  of  judgment  for  the  time  being; 
for  that  both  may  be  taken  on  execution;  and  when  the  wife  is 
taken,  she  shall  not.be  discharged  uiiless  it  appear  that  she  has  no 
separate  property  put  of  which  the  dema;adcan  be  satisfied.^*'  This 
rule  does  not  seem  tp  have  been  recognized  with  such  strictness  in 
this  country/*    But  where  the  wife  after  marriage  pays  a  portion 

* 

of  her  debt  contracted- while  sole  from  funds  derived  from  her 
separate  property,  it  is  said  that  the  husband  will  be  bound. hy  the 

act,  unless  he  disaffii^ns  it  within  a  reasonable  time. 

1.1.  * 


89t 


§  80.  Effect  of  Bankruptcy. 

The  English  common-law  courts  hold  that  if  the  husband,  during 
coverture,  obtains  a  certificate  of  discharge  in  bankruptcy,  the 
wife's  d^bts  dim  sola  are  wiped  out  as  well  as, his  own.**  We 
apprehend  the  equity  doctrine  to  be  that  though  the  hus'band  be 
dischaiiged,  the  wife's  suspended  liability  yet  femains ;  and-  this 
has  been  announced  in  New  York.^^  And  in  Maine  the  v^ife's 
creditors  dum  ^oto  niay  have  a  fraudulent  conveyance  of  h^r  prop- 
erty set  aside  notwithstanding  her  husband's  insolvency.^' 

§  8L  Effect  of  Contract  Between  Spouses  as  to  Antenuptial 
Debts. 

So  far  as  the  rights  of  third  parties  are. conpemed,  the  liability 
of  the  husband  for  his  wife's  debts  dwni  sola  ceLxmot  be  affected  by 
any  antenuptial  contract  between  the  two;*'  nor  of  course  by  their 
agreement  during  coverture.     The  special  contract  of  a  husband 


85.  WiUiams  v.  Kent,  15  Wend.  (N. 
Y.)  aeo.  For  the  proper  procedure  in 
ease  of  a  mortgage  executed  by  the 
wife  dum  sola,  and  foreclosed,  with  a 
decree  ordering  personal  judgment  for 
a  deficiency,  see  Platner  v.  Fatchin,  19 
Wis.  333. 

86.  Parker  v.  St6ed,  1  Lea  (Tenn.) 
206. 

87.  Tidd,  Fract,  9th  ed.,  1026; 
Sparkes  v.  Bell,  S  B.  A;  0.  1 ;  Newtpn 


y.  Boe,  7  Man.  &  .Gr.  3^9;  Evans  v. 
Chester,  2  M.  &  W.  847. 

88.  Mallory  v»  YanderheydeHy  3 
Barb.  Ch.  (N.  Y.)  9;  1  Comst.  463. 

89.  Hall  V.  Eaton^  12  Yt.  510. 

40.  Miles  Y.  Williams,  1  P.  Wms. 
£49;  Lockwood  ▼.  Salter^  5  B.  4b  Ad. 
303. 

41.  MaUory  v.  Yanderheyden,  3 
Barb.  Ch.  (N.  Y.).  9;  1  Comst  453. 

42.  Hamlin  ▼.  Bridge,  24  Me.  145. 
48.  Harrison  v.  Trader,  27  Ark.  288. 
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with  the  creditor,  relating  to  Jiis  wife's  debt  dum  sola,  furnishes  a 

different  cause  of  action  to  the  creditor  from  that  which  arises 

.'■■•'  ,  •  ■       '         > 

out  of  the  debt  dum  sola  taken  by  itself.** 

§  82.  Effect  of  Statute. 

The  husband's  legal  responsibility  for  the  debts,  incurred  by  his 
wife  before  marriage  being  founded  in  the  theory  that  he  had 
adopted  her  with  her  fortunes  or  misfortunes  together,  the  creation 
of  separate  property  rights  on  her  behalf  places 'this  respoiisibility 
in  a  fat  more  unfavorable,  light.  '  The  English  Married 
Women's  Act  of  1870  abolishes  the  husband's  liability  for  his 
wife's  antenuptial  debts,  and  fastens  it  upon  such  property,  in- 
stead, as  the  wife  may  hold  to  her  separate  lise;"  though  this  is 
somewhat  modified  by  a  later  act  Which  regards  certain  assets  he 
may  have  derived  from'her.**  So,  too,  in  many  of  o]ur  States,  it  is 
now  found  that  the  hu^bahd^s  liability  for  his  wife's  antenuptial 
debts  is  either  modified  to  the  extent  of  .the?  propeirty^  r^^fieiyed 
through  her,  or  else  abolished  altogether;  her  sparate  estate^  if  she 
have  any,  being  made  subject,  instead,  to  their  payment/^.  .It  has 
been  held,  however,  that  the  common-law  rule  has  not  beeja  abol- 
ished by  the  Arkansas  Married  Women's  Act,** 

i4p  . Wilson  T.  Wilfloii,  QO  Ohio  &t.'  Bt.  6^;  Bailey  v.  Pearson,  9  FosL 
365^                 ;•'                                  .;    (N..  H*)'  t7;   Beane(^erVi  Scott,  4 

The  common  law  as  to. the  wifQ^s.  Greene  (lo^a),.  1.8^  Ct^rry  .y^ 8hr|b4er, 

anieiinptial  debt6  is'cliangedconsicler-'  19  Ala.  831;  Callahan  y.  Patterson,  4 

ablj  by  onv  mbdekii  legislatioii.'  Tex^  61.  ''Such  abolikbing  acts  are  not 

45.  Act  33  &  34  Vict.  c.  93;  Ex  retrospectively  construed.  Clawson  y. 
j^^f^.Ho^^dkv|j.  9l  9  0h»  3077.Saaig«fr^  'tfutcHifi^dtf,  ll  d.'C'  3%£~  But  a^  to 
V.  Sanger,  L.  R.  11  Eq.  470.  Illinois,  see  Conn^TfiyJ  Berry,  46  111. 

46.  Act  37  &  38  Vict.  c.  50  (18.74) ;  .  370,  where  the  old  liabilHy  is  still 
De  Greuchy  v.  "Wills,  L.  B.  4  C.  P.  B.  •  recognized.  [  13o,  too,  in  Ohio.  Alex- 
362,  TJnder.this  act  the  creditor  may*  ander  ▼.  Morgan,  31  Ohio*  St.  546. 
sue  the  husband,  who  has  the  Qption  to  And.  the. husband  is  theore  held  liable 
plead  non -liability,  except  as  the  act ,  for  debts  of  a  partnership  in  which 
Rpecifies.  Matthews  y.  Whittle,  L.  B.  the  wife  has  been  engaged  before  mar- 
13  Ch.  D.  811.  .  riage.    Alexander  y.  Morgan,  31.  Ohio 

47.  Smith  y.  Martin,  124  Mich.  34;  St.  546.  See  Mobray"  y.  Leckie,  42 
83  N.  W.  662;    t  Det.  Leg.  K  104;  Md..474. 

Johnson  y.  Griffiths  &  Co.  (Tex.)  135  Where  a  debt  was  contracted  before 

S.  W.  688.  marriage,  it  is  held  that  the  remedy 

Bonndtree  v.  Thomas,  32  Tex;  286;  against,  tlie    wife'd    separate    estate 

Shore  y.  Taylor,  46  Ind.  345;  Travis  becomes  suspended   during  marriage. 

y.  Willis,  55  Miss.  557;  Wood  y.  Or-  Vanderheyden   y.   Mallory^  1-  Cpmst. 

ford,   52   Gal.   412;    Cannon  y.  Gran-  452.    But  see  Bickson  y.  Miller,  11  S. 

tham,  45  Miss.  88;  Madden  y.  Grilmer,  &  M.  (Miss.)  594. 

40  Ala.  637 ;   Bryan   y.  Boolittle,  38  48.  Kies  v.  Young,  64  Ark.  381,  42 
Ga.   255;    Smiley  y.  Smiley,  18  Ohio    '  S.  W.  669;  62  Am.  St.  B.  198. 
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87.  To  Belatives  of  Wife, 

88.  To  Third  Persons. 

89.  For  Necessaries  of  Putative  Wife. 

90.  For  Neceflsaries  of  Family  in  Generld. 

91.  .  For  ArtieM  in  part  Necessaries  and  in  pari  not. 
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95.  Bffeet^f  Infancy. 

9ie.  Efleet  of  Ncitiee  not  to  Sell  to  Wife;.     . 

97.  Effect  of  giving  Credit  to  Wife  or  Third  Person. 

98.  Effect  of  Money  Provision  i!or.  Wife. 

99.  Effect  of  Husband's  ratification  of  Wife's  unauthorised  pur- 

ehasea. 

100.  Effect  of  Separation  In  General. 

101.  Effect  of  Abandonment  by  Husband. 

102.  Effect  oi  Abandonment  by  Wife. 

103.  Effect  of  Separation  by  Consent; 
10^    Effect  of  Wife's  Adnlteiy. 

105.  Effect  of  Divorce  and .  Allowance  of  Alimony.        . 

106.  Effect  of  Banishment,  Insanity  or  Imprisonment. 
107«  Wife's  Bight  to  sell  property  to  Obtain  Necessaries. 
108;  liabdlilgr  of  Wife. 

109.  What  constitntee  neeessariea — lin.  oeneBai. 

110.  Illustration. 

111.  Counsel  Fees. 

112.  Medical  Services. 

113.  -Dental  Seryices,  •     . 

114.  Last  Sickness  and  Funeral  Expenses. 

115.  What  are  not  Necessaries. 

lie.  Joint  Statutory  Liability  for '*  Family  Expenses." 

117.  Measure  of  Liability. 

118.  Effect  of  Separation. 

119.  House  Bent. 

120.  What  constitutes  * '  Family  Expenses. ' » 
121»  What  are  not  '<  Family  Expenses." 

§  83.  Foundation  of  Common-Law  Doctrine. 

On  the  important  principle  of  the  wife's  agency  rests  the  lia- 
bility of  the  husband,  at  common  law,  in  contracts  made  by  the 
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wife  for  necessaries.  It  is  a  clear  obligation  which  rests  upon 
every  husband  to  support  his  wife;  that  is,  to  supply  her  with 
necessaries  suitable  to  her  situation  and  his  own  circumstances  and 
condition  in  life.     Notwitiistandiiig  a  man  married  unwillingly, 

—  as,  for  instance,  to  avoid  a  prosecution  for  seduction  or  bastardy 

—  he  is  bound  to  support  her/*  But  though  this  obligation  appears 
to  rest  on  the  foundation  of  natural  justice,  the  common  law  assigns, 
as  the  true  legal  reason,  that  she  may  not  becpme  a  burden  to  the 
community.  So  long  as  that  calamity  is  averted^  the  wife  has  no 
direct  claim  upon  her  husband  under  any  cireuinsttoces  whatever ; 
for  even  in  the  case  of  positive  starvation  she  can  only  come  upon 
the  parish  for  relief;  in  .which  case  the  parish  authorities  will 
insist  that  th^  husband  shall  provide  for  her  to  the-  exeiit  of  sus- 
taining lite.^^  If  a  husband  fail  in  this  respect,  so  that  his  wife 
becomes  chargeable  to  any  parish,  the  statute  4  G.eo.  IV.y  c  83,  §3, 
says  that  "  he  shall  be  deemed  an  idle  and-  'disorderly  person  and 
shall  be  punishable  with  imprisonment  and  Eai'd  labor.^"* 

....      •;■■.'?'■•.      ;      •       ■■.••••.  .•■••:      .<' 

. ,  ■•'.'■ 

§  84.  Summary  of  Modern  Rule. 

The  common-law  doctrine,  as  we  have  seen,  makes  the  ground  of 
the  husband's  liability  for  his  wife's  necessaries  essentially  that  of 
agency.  This  agency  is  stated  as  an  agencjr  <p.f  necessity  where  a 
deserving  wife  stands  in  want  of  suppliers,  because  .of  her  husband's 
misconduct.  But  in  truth  such  necessity  transcends  all  th«' Analogies 
of  an  authorized  represetitation,  and  inasmiich  as  the  wife  has  no 

.  I  '  !*•  ',•■'•1  •  ■  * 

property  and  is' legally  .dependent  on  her  husband,  at. right  to 
■supply  her  wants  upon  his  credit  is  inferred  from  the  nature  of  her 
situation.  When  both  spouses  live  togethei*,  the  wife  may  pledge 
her  husband's  credit  for  necessaries,  unless  lie  supplies  them 
otherwise,  and  so  performs  his  duty  after  his  own  method;  if  they 
separate,  his  liability  continues  commensurate  with  his  obligation, 
so  that  she  can  only  pledge  his  credit  when  the  fault  was  not  her 
own,  but,  being  justified'  in  her  conduct,  the  conjugal  '■  right  to 
necessaries  is  perfect,  and  consequently  enforceable  in  this  manner, 
unless  he  performs  his  duty  after  his  own  method.  The  discrep- 
ancy of  the  cases  relates  chiefly  to  presumptions  in  fayox  of  the 
person  who  supplies  the  necesearies;  and  here,  as  we  have  seen, 
the  latest  decisions  leave  it  in  doubt  how  strong  a  presumption 

49.  State  v,  Bansell,  41  Conn.  433.         Beg.  v.  Wendron,  7  Ad.  &  El.  819. ' 

50.  Bex  V.  Flintan,  1  B.  &  Ad.  2275  51.  See  Macphers.  Inf.  42,  43. 
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cohabitation  as  husband  and  wife  furnishes  by  itself.  Formerly 
it  was  thought  that  private  arrangements  between  husband  and 
wife,  where  they  lived  togetbto;  could  not-  be  set  up  iagainst  the 
seller  who  had  no  notice  thereof;  but  latterly  the  English  inclina- 
tion has  been^  as  we  shall  see,°'  to:  limit  the  implied  agency  of  the 
wife  during  cohabitation  to  those  whose  dealings  have  already  been 
recognized  by  the  husband,  and  who  therefore  ought  to  have  notice 
of  revocation,  which  rule  of  course  narrows  down  the  presumption. 
Whatever  presumption  of  authority  may  be*  inferred  from  cohabi- 
tatioji,  separation  raises  the  counter-presumption  that  the  wife 
has  no  authority  to  pledge  her  husband's  credit.  TTpon  the  whole, 
to  reconcile  the  earlier  and  later  decisions^  the  wife^s  tight  of 
procuring  necessaries  on  her  husband's  credit  may  be  deducted 
from  these  two  combined  consideratioiis.:  .(1)  jt^at  Where  the 
husband  prpves  remits  in  iurnishing  needful  support,  the  wife  has 
the  right  to  compel  such  support  by  pledging  his  credit,  whether 
they  cohabit  or  dwell  apart,  so  long  as  misconduct  on  her  part  has 
not  absolved. him  from  the  conjugal  duty,-^  this  rute  of  compulsion 
taking.largely  the: place  in  mddem  timesof  the  old  remiedies  for- 
merly pursued  in  the  eeclesiaatical  courts;  (2)  That  any  wife  may 
be  the  agent  of  her  husband  and  bind,  him  to  thfe  extent  of  her 
authprity,  like  other  ;representative84  lii  short  the  rule  of  agency 
and  a  wife's  necesstiries  is  carried  far  enough  in  actual  practice  to 
make  that  agency  a  fiction  for  the  sake  of  a  wife's  self-protectipn 
against  her  unfaithful  spouse/* 

We  may  add  tha,t  the  husband's  express. oontfSiet. with  others^ 
or  his  express  promise  or  express  sanction' <!OmeB  ill  aid  of  such 
legal  inference  concerning  his  liability  for  supplies  furnished  his 

wife  in  ni^^erous  i^stance^  ta.pTOtse- 
cute  or  defend  in  furtherance  of  her 
marital  rights,  even  though  it  be 
against  the  husband  himself.  Incon* 
sistently  enough,  the  fiction  of  agency 
and  necessaries^  has  been  here  em- 
ployed ;  but  the  true  ground-  is  rather 
that  the  wife  is  permitted  to  main- 
tain, her  rights  against  an  unfaithful 
husband  in  self-protection. 


r.  Post,  §  W. 
St,  That  Agenej  is  not  the  full 
measure  of  the  wife's  power  to  bind 
her  husband  for  what  she  needs  is 
fnrthef  seen  in  the  decisions  upon  the 
point  of  a  wife's  legal  Expenses  al- 
point  of  a  Wife's  legal  expenses 
Jater  noticed.  Post,  §  111.  Here 
there  is  some  confusion  In  the  de- 
cisions; but  a  disposition  very  clear 
ifl  shown  by  the  courts  to  allow  the 
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wife^  as  may  be  drawn  from  any  of  the  matrimonial  situations 
which  we  have  considered/* 

§  85.  Liability  of  Husband  — -  Rule  stated. 

At  common  law  the  duty  of  furnishing  necessaries  for  the  family 
rests  on  the  husband  alone.'^'^  Late  cases  also  hold  that  if  the  hus- 
band fails  to  provide  necessaries,  he  will  be  liable  even  at  law  to 
those  furnishing  them  at  the  wife's  request,  even  when  they  co- 
habit.*^** It  makes  no  difference  that  she  is  able  to  provide  for  her- 
self.*^ The  rule  presupposes  that  the  debt  is  that  of  the  husband, 
and  not  of  the  wife,  whose  debts  he  is  not  generally  liable  to  pay.*^ 
But  the  principle  is  that  the  husband  has  the  right  to  decide  from 
;who|n  and  from  what  place  the  necessaries  shall  come,  and  that 
so  long  as  he  has  provided  necessaries  in  some  way,  his  marital 
obligation  is.  discharged,  whatever  may  be  the  method  he  chooses 
to  adopt.  Accordingly  where  the  spouses  dwell  together,  so  lolig 
as  the  husband  is  willing  to  pn>vide  necessaries  at  his  own  home, 
he  is  not  liable  to  provide  them  elsewhere.**  In  general,  while  the 
spouses  live-  together,  a  hus>band  who  supplies  his  wife  with  neces- 
saries €(uitable  to  her  position  and  his  own;  is  not  liable  to  others 
for  debts  contracted  by  her  on  such  an  account  without  his  pr^vioUa 
authority  or  subsequent :  sanction*^^  In  determining  what  is  a 
reasonable  expenditure  of  money  for  a  family,  the  income  of  the 
husband,  or  his  power  to  produce  or  earn  one,  is  as  impottant 

54.  See  e.  g,  Danbney  ▼.  Haghes,  60  41 ;  Woods  y,  Kaufman,  115  Mo.  App. 
N.  Y.  187.  Any  notice  intended  to  396,  91  S.  W.  399^.  Under  the  eivil 
teznunate  the  continuance  of  an  ex-  law  sums  paid  previouslj  to  a  dAtion 
pocew  Cjon tract  must,^  in  order  to  be  m,  poim^nl  for  the  support  of  the 
eiOfectaal,  be  appropriate  thereto,  lb.  fami^,.from  all  appearances  by  the 
And  see  MickelberTy  vi  Harvey,  58  husband,  will  not  be  charged  to  the 
Ind.  523.  wife  on  the  ground  that  ahe  is  liable 

55.  Heyman  ▼.  Heyman,  19  Ga.  App.  for  necessaries  for  the  family.  .I^h- 
d34,  ^2  8.  E.  25;  Edminston  v.  Smith,  man  v.  Conlon,  105  La.  431,  29  So. 
13  Ida.  64,  92  P.  842;  tJndcrhin  v.  879. 

Mayer,  174  Ky.  2^9,  192  8.  W.  14;  56.   Humphreys  v.   Bush,   118   Ga. 

Noel  V.  O'Neill,  128  Md.  202,  97  A.  628,  45  8.  E.  911;  Bonney  v.  Perham, 

513;  In  re  Kosanke's  Estate  (Minn.),  102  111.  App.  634;  Wilson  v.  Thomass, 

162  N.   W.   1060 ;    Borrance  ▼.   Dor-  127  N.  Y.  8.  474. 

ranee,  257  Mo.  317,  165  8.  W.  783;  57.  Ott  ▼.  Hentall,  70  N.  H.  231, 

Wickstrom   v.   Peck,    155    App.    Div.  47  A.  SO,  51  L.  B.  A.  226. 

523,  140  N.  Y.  8.  570;  May  v.  Josias,  58.  Werner    v.   Werner,    16&   App. 

159    N.     Y.    8.     820;     Weiserbs    ▼.  Div.  9,  154  N.  Y.  8.  570. 

Weiserba,  169  N.  Y.  8.  Ill;  Negley  59.  Morgan  v.  Hughes,  20  Tex.  141 ; 

V.  Stone,  32  Misc.  733,  66  N.  Y.  8.  Jolly  v.  Bees,  15  0.  B.   (N.  8.)   628. 

449 ;  Stevens  v.  Hush,  171  N.  Y.  Supp.  60.  Seaton  v.  Benedict,  5  Bing.  28. 
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« 

as  the  actual  amount  expended/^  The  common-law  rule  has  not 
been  changed  by  the  Married  Women's  Acts  in  Alabama,  ArkanBas 
or  New  York." 

§  86.  To  Wife. 

A  wife's  own  claim  against  her  husband  for  moneys  expended 
in  procuring  necessaries  is  not  favorably  regarded.  Thus,  if  she 
leaves  her  spouse  for  good  cause,  and  lives  apart  from  him  for  many 
years,  she  ought  either  to. pledge  his  credit,  leaving  the  creditor  to 
his  own  remedies,  or  else  to  institute  such  judicial  proceedings  as 
may  result  in  the  award  of  alimony  or  a  separate  maintenance;  but 
not  to  expect  to  render  her  husband  a  debtor  to  herself.**  But  as 
respects  her  right  of  support  she  is  a  creditor,  and  may  subject  his 
property  to  such  right,  if  rights  of  others  have  not  intervened.** 
Where  a  wife  lived  apart  from  her  husband  for  eight  years  she  had 
no  claim  against  him  or  his  estate  for  money  expended  for  support 
and  maintenance  during  such  period,  though  she  left  him  for 
cruelty.*"  If  she  has  used  her  own  earnings,  while  she  has  a  right 
to  them  under  a  Married  Women's  Act,  to  support  herself  when 
deserted  by  her  husband,  she  may  recover  from  him  the  amount  so 
expended."  To  maintain  such  an  action  she  must  show  not  only 
that  she  made  the  payments  out  of  her  separate  estate,  but  also  that 
the  articles  were  technically  necessaries.*' 

§  87.  To  Relatives  of  Wife. 

Policy  has  regarded  parental  claims  for  necessaries  furnished 
to  a  wife  with  great  distrust.  Such  claims  may  doubtless  accrue 
under  an  express  contract.**  But  the  law  will  not  ordinarily 
imply  a  contract  as  against  a  son-in-law,  to  pay  his  wife's  board 
while  staying  at  her  father's  house.  "  Persons  in  such  a  near 
connection  as  father  and  children  do  not  usually  live  together  upon 
a  footing  of  obligation  to  account  with  and  pay  for  attentions  and 
services,  or  board  and  lodging.    When  the  parties  intend  to  live  in 

61.  Clark  v.  Cox,  3a  Mich.  204.  65.  Pierce  v.  Pierce,  9  Hun,  (N.  T.) 

6S.  Ponder  ▼.  D.  W.  Morris  &  Bro.,  60. 

153  Ala.  531,  44  So.  651;  Sparks  t.  66.  Debraawere  t.  DebrauTrere,  203 

MooTO,  66  Ark.  437,  56  S.  W.  1064;  N.  Y.  460,  96  N.  E.  722;  Pearson  v. 

Bohl  ▼.  Heintze,  97  App.  .Biv«  442,  80  Pearscm,  173  N.  Y.  S.  563. 

X.  Y.  S.  1031.  67.  Pearson  v.  Pearson,  176  N.  Y. 


.  Pieree  ▼.  Pierce,  16  N.  Y.  50.      S.  626. 
64.  Chittenden    v.    Chittenden,    22  68.  Daubnej  y.  HugheSy  60  N.  Y. 

Ohio  Cir.  Ct.  498, 12  O.  C.  D.  526.  187. 
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that  way,  it  is  but  reasonable  to  require  that  there  should  be  an 
express  understanding  between  them  to  that  eflfect.""*  And  this 
principle  is  extended  to  the  husband's  own  board;  the  law  implying 
no  contract  by  which  the  relation  of  debtor  and  creditor  arises 
between  father-in-law  and  son-in-law,  either  for  suppoiit  on  the 
one  hand  or  services  on  the  other/"  It  is  even  held  that  in  the 
absence  of  the  husband's  request  or  promise  to  pay,  the  father  of 
a  married  woman,  who  has  left  such  husband  ready  and  willing  to 
support  her,  cannot  recover  from  the  husband  for  her  board  or 
necessaries,  even  though  she  has  brought  a  libel  for  divorce;'^ 
though  such  claims,  when  bona  fide,  have  been  sustained  where  the 
wife  is  shown  to  have  sought  refuge  at  the  parental  abode,  from  the 
husband,  upon  grounds  wioUy  justifiable.^^  Some  of  the  latest 
cases,  nevertheless,  imply  a  promise  on  the  husband's  part  to  pay 
his  wife's  board,  where  she  goes  to  her  parent's  house  upon  a  mutual 
understanding  that  she  may  stay  there  indefinitely,  the  spouses 
having  quarrelled.^*  With  the  growing  laxity  of  the  marriage 
union,  the  parent's  intervention  on  a  daughter's  behalf  against 
her  husband,  with  the  view  of  procuring  her  divorce,  and  boarding 
her  at  the  husband's  cost  meantime,  is^  \inhappily,  becoming  far 
more  common  that  formerly,  and  more  readily  encouraged  by  the 
courts. 


§  88.  To  Third  Persons. 

Money  lent  the  wife  for  the  purchase  of  necessaries,  or  for 
other  purposes  however  suitable,  is  not  classed  with  necessaries  at 
the  common  law ;  probably  because  husbands  do  not  often  confer  an 
authority  liable  so  easily  to  abuse.''*  But  equity  takes  a  view  more 
consonant  to  the  wants  of  a  distressed  wife,  and  allows  the  person 
lending  the  money  to  stand  in  the  stead  of  the  tradesman,  and  to 
recover  if  the  money  was  actually  used  for  necessaries ;  thus  leav- 
ing him  bound,  in  other  words,  only  to  see  that  his  loan  is  properly 


69.  Per  Court,  in  Cantine  v.  Phil- 
lips, 5  Harring.  (Del.)  428. 

70.  Sprague  v.  Waldo,  38  Vt.  139. 

71.  Catlin  v.  Martin,  69  N.  Y.  393. 
The  TTife  should,  rather,  apply  for  an 
allowance  pending  the  libel. 

72.  Biddle  v.  Frazier,  3  Houst. 
(Del.)  258.  Even  though  the  wife's 
libel  for  divorce  was  prosecuted  under 


her  father 's  direction.  Dowe  v.  Smith, 
11  Allen  (Mass.)  207. 

78.  Burkett  v.  Trowbridge,  61  Me. 
251.  And  see  Daubney  v.  Hughes,  60 
N.  Y.  187. 

74.  Walker  ▼.  Simpson,  7  W.  &  8. 
(Pa.)  83;  Stone  v.  McNair,  7  Taunt. 
432 ;  Stevenson  v.  Hardy,  3  Wils.  388 ; 
Knox  V.  Bushell,  3  C.  B.  (N.  S.)  334. 


Ill 


NXCES8ABIES. 


§  89 


applied."     Therefore,  money  advanced  for  and  applied  to  her 

» 

support,  by  others,  under  like  circumstances  of  abandonment,  may 
be  recovered  of  him  in  equity.''* 


' ' 


§  89.  For  Necessaries  6t  iPutative  Wife. 

Marriage  <?e  facto,  or  reputed  marriage,  is  always  ^ufficicAt  to 
charge  the  husfband  with  his  ivife%  Jieoessaries.  There  3een:^  to  be 
three  reasons  why  this  should  be  so;  one,  that  a  tradesman  cannot 
be  expected  to  inquire  into  such  matters ;  another  that  agency  binds 
any  principiil;  the  third,  that  it  is  just  that  a  man  who  holds  out 
a  woman  to  socief v  as  his  wife  should  maintain  her  as  such.  Hence 
an  agenfey  is  to  be  inferred  wherever  there  is  cqhabitation  of  parties 
as  husband  and  wife;  though  not,  it  would  appear,  where  tbe  co- 
habitation is  irregular  and  calculated  to  raise  a  different  impr^s- 
sion,  and  strong  proof  of  actual  authority  bestowed,  is  no,t;fuj' 
nished.  Lo'rd  Kenyon  iised  y^ry  strong  language,  to  this  effect  in 
Watson  V.  Threlheld,  where  it  appeared  that  the  .tradesmai^  knew 
that  there  had  bieen  no  marriage:  *^  It  is  certain  that  if  a  ipai:i  has 
permitted  a  woman  to  whon;  he  was  not  married  to  use  his  UAi^e  .; 
and  pass  for  his  wife^  and  in  that  character  to  contract  debts,  he 
is  liable  for  her  debts ;  and  I  am  of  opinion  that  he  is  liable  whether 
the  tradesman  who  furnished  the  goods  knew  the  circumstances  to 
te  so  or  not.  He  gives  her  a  credit  from  his  name  and  cohabita- 
tion;  and  it  is  not  to  be  supposed  that  the  tradesman  could  look  .to 
the  credit  of  a  woman  of  that  description  and  not  to  that  of  the 
man  by  whom  she  was  supported.'"^  The  rule  is  especially  applic- 
able where  the  parties  have  gone  through  a  form  of  marriage.^* 
The  dictum  of  Lord  EUenborough,  in  Robinson  v.  Nahon,  would 
seem  to  narrow  this  rule  so  as  to  exclude  tradesmen  having  actual 
knowledge  of  the  illicit  relation  of  the  parties.*^*    And  the  death 


76.  Harris  v.  Lee,  1  P.  Wms.  48«; 
Walker  v.  Simpson,  7  W.  A  8.  (Pa.) 
83;  Kenyon  v.  Farris,  47  Conn.  610; 
Deare  v.  Soutten,  L.  B.  $  ^.  IM. 
8ee  Schullhofer  y..  Hetzger,  7  Bob. 
(N.  Y.)  576 ;  De  Branwere  v.  De  Bran- 
were,  203  N.  Y.  460,  96  N.  E,  722; 
Marshall  v.  Perkins,  20  B.  I.  34,  97 
A.  301,  78  Aip.  St.  R.  841, 

78.  Kenyon  v.  Farris,  47  Conn.  510, 
36  Am.  B.  86  J  De  Branwere  v.  De 
Brau^pere,  203  N.  T,  430,  96  N.  B. 
722,  38  L.  B.  A.  (K  S.)  508.  ,  T)ie 
rale  IS  not  recognized  in  Massaeliu- 
•etts.    Skinner  v.  Terrell,  159  Mass. 


474,  34  N.  E.  692,  21  L;  B.  A.  673; 
Deare  v.  Soutten,  L.  B.  9  Eq.  151. 

77.  2  Esp.  637.  And  see  1  Qreenl. 
Erid.,  %  207. 

78;  Frank  v.  Carter,  219  N.  Y.  35, 
113  N.  E.  549. 

79.  Bobinson  v.  Nahow,  l'  Camp. 
245.  But  refezenee  to  the  ease 
ehows  that  this  doubt  is  suggested 
more  strongly  in  the  reporter's 
headnote  than  in.  his  lordship's  opin* 
ion.  See  Jewsbory  t.  Newbold/40  H 
L.  ft  Eq.  518;  Miinro«  ▼.  Da^  Qieoiaat^ 
4. Camp.  215. 
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of  the  qtuisi  husband  is  held  to  revoke  his  authority  altogether,  so 
that  a  subsequent  contract  is  void  against  his  estate,  under  all 
circumstances.'® 

§  90.  For  Necessaries  of  Faniily  in  general. 

The  obligation  to  provide  necessaries  extends  to  the  whole  family, 
with  such  modifications  as  will  be  more  properly  noticed  in  treatises 
upon  the  topic  of  parent  and  child.  If  a  man  marry  a  widow  he 
is  not  bound  to  maintain  her  children ;  unless  he  holds  them  out 
to  the  world  as  part  of  his  own  family,®^  nor  to  support  a  child 
which  his  wife  brings  into  the  family  without  his  consent."*  But 
by  llhe  statute  4  and  5  Will.  IV.,  c.  76,  §  57,  the  husband  is  required 
to  maintain,  as  part  of  his  family,  any  child  or  children,  till  the 
age  of  sixteen,  legitimate  or  illegitimate,  that  his  wife  may  have 
at  the  time  of  entering  into  the  contract.*'  As  an  agent  duly 
authprized,  the  wife  may  doubtless  pledge  her  husband's  credit  for 
the  necessaries  of  the  children,  as  well  as  her  own.  But  upon  the 
doctrine  of  presumptions  and  an  implied  authority  from  him  to  do 
so,  the  common  law  is  more  reserved.  "  Family  necessaries  ^'  is  an 
expression  of  our  later  statutes  which  indicates  a  growing  favor 
in  that  direction,  and  modem  custom  may,  of  course,  extend  the 
implied  scope  of  an  agency  beyond  earlier  usage.  There  never  was 
a  doubt,  in  our  law,  of  the  obligation  which  rests  upon  the  father 
of  maintaining  his  children,**  and  it  has  sometimes  been  considered 
that  in  a  strong  case,  where  the  father  neglects  his  duty,  the  infant 
child  himself  may  bind  the  parent  by  his  contract.*'  We  diall  ex-. 
amine  this  point  hereafter  in  the  light  of  modern  legislation,** 
but  may  here  remark  that  a  wife's  authority  is  more  favored  in 
this  respect  now  than  formerly,  and  that  upon  circumstances  show- 
ing that  the  husiband  remitted  the  marital  care  and  custody  of 
children  to  the  wife,  she  has  been  treated  as  an  implied  agent  on  his 
behalf  of  their  necessaries;  and  even  as  an  agent  of  necessity.*^ 

80.  Blades  v.  Fyee,  9  B.  &  C.  IW;  84.  Supra,  §  85. 

Stinson  v.  Prescott,  15  Gray  (Mass.)  Bazeley  v.  Porder,  L.  E.  3  ij.  B.  55^. 
335.    But  see  Ginochia  v.  PoroeUa,  3  85.  See  Schouler  Dom.  Bel.,  Parent 

Bradf.  Bur.  277.  and  Child,  327,  328,  -irhere  this  t>olnt 

81.  Attridge  .v>  Billings,  57  111.  489.  is  considered  at  length.  '; 

82.  Haas  ▼.  Amerioan  Nat.  Bank,  86.  See  Cook  v.  Ligon,  S4  Miss.  368 ; 
42r  Tex.  Ciy.  467,  94  S.  W.  439.  Powers  v.  Russell,  26  Mich.  179.       . 

88.  Tubb  ▼.  Harrison,  4  T.  B.  118 ;  87.  As  vrtiere  they  have  separated 

Cooper  V.  Martin,  4-  T!ns:t,  76;  PtoiK^  tipon  the  mutual  understondinp  that 

V.  Curt,  3  Efit>.  N.  P.  1;  Hall  ▼.  Weir,  she  may  take  the  children  ii^'ith  her. 

1   Allen   (Mais.>   061.     R*»e  ScTionTer  ^'  Gotts  v.  Clark,  78  111.  229:  Clark  t. 

Dom.  Bel.,  Parent  ft  Child.  Cox,  32  Micli.  204.    Or,  peihaps,  where 


113  .  29£G£8SABI£&  §    92 

As  the  obligation  oi  a  husband  to  support  does  not  extend  be- 
yond bis  wife  and  bis  own  cbildr^  nor  even  to  step-children^  a 
wife  cannot  ordinarily  make  a  binding  contract  to  support  her 
own  parent,  brother,  sister,  or  near  relatives,  either  at  his  expense 
or  her  own,  since  she  is  neither  ^  jtiris  nor  presumably  his  agent 
for  that  purpose,** 

§  91.  For  Articles  in  part  Necessaries  and  in  part  not. 

The  reader  has  perceived  that  the  claim  for  a  wife's  necessaries 
involves  two  elements:  articles  furnished  must  be  of  the  suitable 
class,  such  as  food,. dresses,  or  medical  attendance;  and,  further- 
more, of  that  class  the  wife  must  be  destitute  of  such  supply  as 
befits  her  condition  and. the  means  and  station  of  her  husband. 
Hence  a  blending  of  law  and  fact,  and  hence,  moreover,  much  eon- 
fusion  in  laying  down  the  rtdes,  though  a  tradesman  has  not  always 
to  inquire  strictly.  Where  one  has  supplied  the  wife  with  articles, 
some  of  which  are  necessaries  and  some  are  not,  some  of  which 
were  rightly  furnished  her  and  somd  of  which  were  not,  he  can  yet 
recover  for  the  necessaries,  or  for  what  he  rightly  furnished.** 
But  on  the  other  hand,  one  cannot  furnish  articles  which  were  not 
necessaries  and  not  suitable,  and  recover  a  fraction  of  their  value 
on  the  plea  that  they  might  have  answered  the  purpose  of  other 
articles  which  would  have  been  necessaries.*** 

§  92.  For  non-necessaries.. 

A  husband  is  not  usually  liable  for  non-necessaries  sold  to  his 
wife  without  his  authority,*^  and  on  her  sole  credit,**  even  though 
he  fails  to  object  when  he  learns  of  the  transaction.**  His  subsequent 

he  drives  yr\fe  and  children  from  home  91.  Bennett  v.  Chamberlam  (Bel.), 

by    his    misbehavior.      Reynolds    v.  5  Har.  391;   MeBride  v.  Adams,  84 

Sweetser,     15     Gray      (Mass.)     78;  N.  Y.  S.  1060. 

8S.  Olney  v.  Howe,  89  ni.  556;  At-  SS.  Mattar    Bros.    v.    Wathen,    99 

tridge   V.    Billings,    57   111.    489;    Cf.  Ark.  329,  i38  8.  V^.  455;  Charles  v. 

Behnnekle  v.  Bierman,  89  in.  454.  Strouse,  120  N.  Y.  8.  736. 

89.  Eamee  y;  Sweetser,  101   Mass.'  95.  Biehburg  v.  Sherwood,  101  Tex. 
78 ;  Roberts  v.  KeHey,  51  Vt.  97.  10,  IDS  S.  W.  905. 

90.  Thorpe    t.    Shapleigh,    67    Me. 
235. 
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prvHttise  t%>  ptfy  in  such  case,  is  without  oonsideration/^    Bmt  if 
^nd  with  his  knowledge  and  consent  he  will  be  liable.*^ 

§  93.  Agency  of  Wife;  to  Bind  Husband  for  Necessaries, 

To  enforce  these  m^irital  obligations  the  law.  takes  ia  cireuitoas 
course;  and  the  wife  may  secure  herself  from  want  against  a.cmd 
and  miserly  husband,  of  ample  means  to  support  her,  by  pledging 
his  credit  and  making  such  purchases  as  are  ^needful,  on  the 
strength  of  an  implied  authority  for  that  purpose.  Here,  all  other 
things  being  equal,  it  is  presumed  that  she  was  her  husfband's  agent ; 
and  no  direct  permission  need  be  shown.  *  Indeed,  wherever  the 
facts  are  clear,  that  those  articles  were  actually  needed,  and  that 
the  husband  failed  to  supply  therfl,  this  presumption  is  carried  so 
far  as  to  control  even  the  express  orders  of  the  husband  himelelf. 
The  articles  for  which  a  wife  is  allowed  to  pledge  her  hnsband's 
credit  as  his  -presumed  agent  are  d-esignated  at  common  law  as 
necessaries.  There  is  a  broad  presumption  of  assent  which  co- 
habitation of  itself  furnishes.  The  simple  circumstance  that  hus- 
band and  wife  are  living  together  has  been  generally  held  stiiEcient, 
when  nothing  to  the  contrary  intervenes,  to  raise  a  presumption 
that  the  wife  is  rightfully  making  such  purchases  of  necessaries  as 
she  may  deem  proper. '*    Whoever  then  supplies  her  in  good  faith, 


94.  Shuman  v.  Steinel,  129  Wis. 
422,  109  N.  W.  74,  7  L.  B.  A.  (N.  8.) 
1048.  A  wife  purchased  a  hat,  the 
original  price  of  whi<ih  was  $4,  upon 
which  she  paid  50  cents,  and  said 
that  her  husband  would  pay  the  bal- 
ance that  evening.  Later  in  the  day 
the  husband  and  wife  appeared  at  the 
store,  and  the  husband  gave  his  wife 
50  cents,  which  she  paid  on  the  haL 
The  husband  said  that  he.  would  come 
and  pay  for  fiie  hat,  or  that  he  would 
come  back  next  Monday  and  pay  the 
balance.  Held,  that  there  was  an  as- 
sent to  or  ratification  of  the  wife's 
purchase  by  the  husband.  Landgrof 
V.  Tanner,  152  Ala.  511,  44  So.  397. 

95.  Jones  v.  Gut  man,  8S  Md.  355, 
41  A.  792. 

9«.  2  Bright  Hus.  &  Wife,  6,  7; 
Bull.  N.  P.  134;  Langfort  v.  Tyler, 
Salk.  113 ;  Atkins  v.  Curwood,  7  Car. 
ft  P.  756.  See  also  Dyer  v.  East,  1 
Vent.  42 ;  Beaumont  v.  Weldon,  2  Vent. 


155;  Montague  v.  Benedict,  3  B.  & 
C.  631;  Manby.v.  Seott»  %  Mod.  124; 
1  Sid.  109;  1  Boll.  Abr.  351,  pi.  5; 
Freestone  v.  Butcher,  9  Car.  &  P.  643 ; 
Bonney  v.  Perham,  102  111.  App.  634 ; 
Tuttle  V.  Hoag,  46  Mo.  38,  2  Am.  B. 
481;  Hamilton  y.  McEwen,  144  Mo. 
App.  542,  129  8.  W.  39;  French  ▼. 
Burlingame,  155  Mo.  App.  548,  134 
S.  W.  1100;  Peiner  v.  Boynton,  73 
N.  J.  Law,  136,  62  A*  420;  Bradt  v. 
ShuU,  46  App.  Biv.  347,  61  N.  T.  S. 
484;  Dixon  v.  Chapman,  56  App.  Div. 
542,  67  N.  Y.  S.  540;  Constable  v: 
Eosener,  92  App.  Div.  155,  81  N.  T. 
S.  376  (aflfd.  178  N.  Y.  587,  70  N.  B. 
1097)  ;  Baccaria  v.  Landers,  84  Misc. 
396,  146  N.  Y.  S.  158;  Graham  v. 
Schleimer,  28  Misc.  535,  59  N.  Y.  S. 
689;  Jones  v.  Bernstein,  177  N.  Y.  8. 
155;  Best  &  Co.  v.  Cohen,  174  N.  Y. 
Supp.  639 ;  McCreery  v.  Scully,  67  Pa. 
Super.  524 ;  Geigrer  v.  Blackley,  ^  Va. 
3^8,  10. S.  B.  43.    The  implied  power 
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as  the  law  has  usually  been  understood,  need  inquire  no  furth^, 
but  may  send  his  bill  to  her  husband.  The  rule  is  a  fair  one;  for 
it  is  not  to  be  supposed  that  a  hugband  will  go  in  perspn  to  buy 
every  little  article  of  dress  or  household  provi3ion  whicji  may  be 
needful  for  his  family.  As  Lord  ^binger  observed,;  a  wife  would, 
be  of  little  use  to  her  husband  in  their  domestic  arrangements  if 
bis  interference  was  always  to  be  deemed  necessary.®^  Accord- 
ingly, if  an  action  be  brought  against  the  husband  for  the  price  of 
goods  furnished  under  such  circumstances,  it  must  be  ta^en. prima 
facie  that  these  goods;  were  supplied  by  his  authority,  and  jbe  niusjt. 
show  that  he  is  not  responsible.** 

The  wife's  contract  for  necessaries  will  bind  the  huabaAd.  to  a 
still  greater  extent  if  the  evidence  warrant  the  inferei^c^.  that  a 
more  extensive  authority  has  in  fact  been,  given.®**  Thus:  the  pre- 
sumption which,  cohabitation  furnishes  is  strengthened,  by  proof 
that  the  wife  has  been  permitted  by  the  husband  to  purchase,  other 
articles  of  the  same  sort  for  the  use  of  the  household/  But  it  must 
be  ordinarily  things  for  what  may  be  termed,  the  domestic  depart^ 
ment,  to  which  the  wife's  authority  to.  bind  her  husb&ad.  is  re- 
stricted,^ and  she  can  pledge  her  husbanid's  credit  for  necessairies 
only  in  ease  of  real  necessity/ 

But  we  must  observe  that  the  question  is,  after  all,  one  of  evi- 
dence ;  it  turns  upon  the  question  of  authority  from  the  husband ; 
and  this  presumption  in  the  wife's  favor  may  be  rebutted  by  con- 
trary testimony  on  the  husband's  behalf.*  Lord  Holt  says,  "  His 
assent  shall  be  presumed  to  all  necessary  contracts,  upon  the  accoutit 
of  cohabiting,  unless  the  contrary  appear/'  °     And  in  the  leading 


of  a  wife  to  bind  her  hnsbancl  for 
neceBsaries,  where  it  exists,  is  for  her 
own  benefit,  and  not  for  the  benefit 
of  those  with  whom  she  maj  deaL 
Zent  V.  Sullivan,  47  Wash.  815^  9i  P. 
1088, 13  L.  E.  A.  (N.  8.)  244. 

97.  Emmet  y.  Norton,  8  Oar.  ft  P. 
506. 

98.  Watts  Y.  Moffett,  12  Ind.  App. 
399,  40  N.  £.  533;  Steinfield  v.  Oir- 
rard,  103  Me.  151,  68  A.  680;  Howell 
V.  Blesh,  19  Okla.  260,  91  P.  893; 
Clifford  v.  Laton,  3  Oar.  &  P.  15, 
per  Lord  Tenterden;  Debenham  ▼. 
Mellon,  L.  B.  5  Q.  B.  J>.  394. 

99.  2  Bsight  Has.  ft  Wife,  9;  eases 
cited  in  note  to  Filmer  ▼.  Ljnn,  4  Nev. 


ft  Mam.   559;  M'Oeorge  ▼.  Bgan,  7 
Scott  Oases,  112. 

1.  1  Sid.  128 ;  Jewsbury  v.  Newbold, 
40  E.  L.  ft  £q.  518. 

2.  Phillipson  v.  Hayter,  L.  K.  6  0. 
P.  99. 

8.  Bolan  v.  Brooks,  168  Mass.  350, 
47  N.  E.  408*;  Steinfield  ▼.  GKrrard, 
103  Me.  151,  68  A.  630;  Eder  v. 
Grifka,  149  Wis.  606,  136  N.  W.  154. 

4.  Lane  t.  Ironmonger,  13  M:  ft  W. 
368. 

5.  Etherington  ▼.  Parrott^  1  Salk. 
118.  See  a38o,  to  the  same  effect,  Holt 
y.  Brien,  4  B.  ft  Aid.  252;  MeOutehen 
▼.  McGahaj,  11  Johns.  281;  and  note 
hy  Am.  editor  to  BiBg.  Inf.  187.    Th» 
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case  of  Montague  v.  Benedict,  the  court  observes :  "  Cohabitation 
is  presumptive  evidence  of  the  assent  of  the  husband,  hvi  it  may  be 
rebutted  by  contrary  evidence;  and  when  such  assent  is  proved  the 
wife  is  the  agent  of  the  husband  duly  authorized."  *  The  presump- 
tion is  not  rebutted  by  evidence  that  he  told  her  to  get  the  articles 
at  a  different  place/ 

The  usual  analogies  of  agency  may  be  transcended,  notwithstand- 
ing the  spouses  live  together,  where  the  one  is  truly  delinquent,  and 
the  other  deprived  of  the  support  owing  her.  Wherever  the  hus- 
band neglects  to  supply  his  wife  with  necessaries,  or  the  means  of 
procuring  them,  she  may  obtain  what  is  strictly  needful  for  her 
support,  although  it  be  against  his  wishes,  on  the  pledge  of  his 
credit.  And  the  person  furnishing  the  articles  may  sue  the  hus- 
band notwithstanding  he  has  been  expressly  forbidden  to  trust  her." 
But  here  the  law  raises  a  presumption  of  agency  only  for  the  pur- 
pose of  enforcing  a  marital  obligation.  Such  an  agency  is  perhaps 
an  agency  of  necessity.*  And  the  tradesman  or  other  party  furnish- 
ing supplies  in  this  case  is  bound  to  show  affirmatively  and  clearly 
that  the  husband  did  not  provide  necessaries  for  his  wife  suitable 
to  her  condition  in  life.*®  It  is  held  in  Massachusetts  that  a  town 
may  supply  a  wife  who  is  in  need  of  relief,  through  the  neglect  of 
her  husband,  and  then  sue  him  for  necessaries  suitable  to  the  con- 
dition of  a  pwiuper,  and  no  more.**  In  New  York,  if  the  husband 
be  of  sufficient  ability  to  support  his  wife,  it  would  appear  that  she 
cannot  be  supported  by  the  public  as  a  pauper  at  all."  And  so  in 
Indiana." 


position  assumed  by  Mr.  Story,  in  his 
\vork  on  Contracts,  that,  a«  to  the 
wife's  necessaries,  "the  law  raises 
an  wnconirollable  presamption  of  as- 
sent on  the  part  of  the  husband,"  is 
therefore  incorrect.  Story  Contr.,  2d 
ed.,  §  97.  "What  the  law  does  infer 
is,  that  the  wife  has  aathority  to  eon- 
tract  for  things  that  are  really  neces- 
sary and  suitable  to  the  style  in  which 
th3  husband  chooses  to  live,  in  so  far 
as  the  articles  fall  fairly  within  the 
domestic  department  which  is  ordi- 
narily confided  to  the  management  of 
the  wife."  WiUes,  J.,  in  PbilRpson  v. 
Hayter,  L.  B.  6  C.  P.  38.  And  tsee 
Bovill,  C.  J.,  ij>.,  to  the  same  effect. 
6w  Montague  ▼.  Benedict,  3  B.  &  C. 

631. 

7.  Jones  y.   Gutman,   88   Md.   355, 

41  A.  792. 


8.  Keeler  ▼.  Phillips,  39  N.  Y.  351 ; 
Cromwell  ▼.  Benjamin,  41  Barb.  (K. 
T.)  558;  Woodward  Y.  Barnes,  43  Vt. 
330. 

9.  PoUoek,  C.  B.,  in  Johnston  ▼. 
Sumner,  3  H.  ft  N.  261,  likens  the 
agency  under  such  circumstances  to 
that  which  the  captain  of  a  ship  some- 
times exercises. 

10.  Keller  v.  Phillips,  39  N.  Y.  351; 
Cromwell  v.  Benjamin,  41  Barb. 
(N.  Y.)  558;  Woodward  v.  Barnes,  43 
Vt.  330. 

11.  Monson  ▼.  Williams,  6  Gray 
(Mass.),  416.  And  see'Rumney  v. 
Keyes,  7  N.  H.  5n. 

IS.  Norton  v.  Rhodes,  18  Barb.  (K. 
Y.)  100. 

IS.  Commissioners  ▼.  Hildebrand,  1 
Carter  (Tnd.),  555. 
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§  94.  Rule  of  Good  Faith. 

■  •  ■     * 

Courts  will  always  regard  the  rule  of  good  faith  in  matters  r^la* 
tive  to  the  wife's  necessaries.  Thus  if  the  husband  and  wife  be 
living  apart  without  the  husband's  faulty  and  he  wishes  to  terminate 
his  liability  by  requesting  her  to  return  home,  his  conduct  must 
show  sincerity;  though^  if  his  intentions  are  bona  fide,  and  he 
makes  suitable  provision  at  his  own  home,  the  wife  forfeits  all 
claim  to  further  support  by  refusing  to  return.^*  So  where  a  hus- 
band expels  his  wife  and  afterwards  designedly  misleads  her  into 
the  belief  that  he  is  dead,  whereupon  she  marries  another  with 
honest  motives,  and  leaves  him  at  once  on  learning  that  her  husband 
is  alive,  her  husband  cannot  set  up  her  bigamy  as  a  defence  to  an 
action  against  him  for  her  subsequent  necessaries.^ 


15 


§  95.  Eff^t  of  Infancy. 

An  adult  husbiind  is  bound  on  the  contracts  of  his  minor  wife 
for  necessaries.^*  And  a  minor  husband  is  liable  for  necessaries 
furnished  his  wife,  whether  she  be  minor  or  adult.*^  The  ordinary 
rales  of  husband  and  xvife,  thierefOre,  apply  so  far  as  such  neces- 
saries are  concerned.  If  old  enough  to  contract  marriage,  an  infant 
is  presumed  old  enough'  to  |)ay  for  his  wife's  bpard  and  lodging  as 
well  as  his  own.  And  such  claims  inay  be  enforced  against  his 
estate,  though  he  die  under  age.^  Biit  with  regard  to  his  wife's 
general  contracts  it  would  s^etn  that  infancy,  which  incapacitates 
him  from  making  contracts  in  person,  also  disqualifies  him  from 
employing  an  attorney. 

§  96.  Effect  of  Notice  not  to  Sell  to  Wife. 

As  a  rule,  a  husband  who  furnishes  his  wife  and  family  with 
necessaries,  in  any  reasonable  manner,  has  the  right  to  prohibit 
particular  persons  from  trusting  or  dealing  with  her  on  his  account. 
N"otice  to  this  effect,  properly  given,  will  be  effectual  as  against 
any  presumption  which  cohabitation  raises.**  And  notice  given 
to  a  tradesman's  servant  has  been  held  sufficient  notiee  to  the 

14.  Walker  ▼.  Laighton,  11   Fost..     (Del.)  428.   And  see  Bash  t.  Lindseyy 
(N.  H.)  111.  14  Oa.  S87. 

15.  Cartwriglit   v.    Bate,    1    AUen  18.  Ihid. 

(MaM.)   514.     See  Pidgin  Tc.  Gram,  8  19.  B.  Altman  A  Co..v.  Dorlaad,.  173 

X.  H.  350.  N.  T.  S.  62;  Hibler  v.  Thomas,  99 

16.  Nicholson  v.  Wilbom,  13  Ga.  lU.  App.  355;  McCfutchen  t.  McGahay, 
467.  11  John&  (N.  T.)  8S1 ;  Keller  v.  Fldl- 

17.  Cantine  ▼.  Phillips,  5  Harring.  lips,  39.  N.  Y.  3M. 
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master.  But  notice  given  in  the  newspapers  not  to  trust  a  wife  is 
held  to  be  of  no  effect  against  such  as  have  not  had  actual  notice.*® 
Nor  is  a  successful  defence  against  one  bill  sufficient  notice  of  pro- 
hibition against  subsequent  bills.^^  In  order  to  bind  the  husband 
for  goods  furnished  after  notice  to  cease  furnishing,  the  seller  must 
show  not  only  that  the  articles  he  furnishes  are  necessaries,  but 
that  the  husband  failed  to  supply  them  properly." 

Generally,  in  such  eases,  it  has  been  said  the  burden  of  proof  is 
upon  the  husband.®'  Such  a  statement,  however,  must  be  taken 
with  caution.  Cohabitation  furnishes,  as  we  have  seen,  a  presump- 
tion of  authbrity ;  but  the  latest  English  decisions  .go-  very  far 
towards  annihilating  that  presumption  by  insisting  that  the  ques- 
tion of  the  wife's  express  or  implied  authority  is  purely  one  of  fact 
according  to  the  circumstances  of  each  case,  whete.the  spdases  ^liye 
together^  And  the  English  court  of  appeals  for  sudh  qa&es.^^'has 
lately  affirmed  a  lower  tribuna.l/'^.  as  tjbough  to  dispense  very  con- 
siderably with  the  necessity  of  nptice  to  trad^men  on  tbef  pdrtof  a 
husband  who  means  tp  supply  his  wife  properly,:  ^jjid  at  the  aame 
finje  prevent  her  from  pledgi^  his  credit.  The  .point  decided, 
however,  affects  only  tradesman  and. others .\vhp  have  had  no  pre- 
vious dealings  with  the  wife,  to  .whieh  the  J^usband's  a^s^it  was 
giyen;  and  as  to  such  persons  it  is  .ruled. that,  the  hnaband ..being 
able  and  willing  to  supply  his  wife  viritb  neGeesarips,  and  ibaving 
actually  forbidden  her  to  pledge  his  credi.t,..he  cannot  be  held  liable 
for  what  she  buys,  even  though  no  notice,  express  or.  implied,  hafl 
been  received  of  the  prohibition.^*  This  decision,  after  all,  is  not 
directly  contrary  to  the'Jideeidf  agen^*^;:  a*  we*  apprebeiid,  but 
operates  sp  as  tp  make  the  wife  a  sort  of  sp^ial  agen<t.  It  disposes 
of  an.idqa;  fprmerly  entertained:  by  many^  that  the  wife  might 
pledge,  her  husband's  credit  for  articles,  termed'  neeesaaries  to  any 
one,  unless  the  hnsband,  by  publication  or  otherwise,  had  affected 


20.  Walker  v.  Laighton,  11  Fost. 
(N.  H.)  Ill ;  W.  A  J.  Sloane  v.  Boyer, 
95  N.  T.  S.  531;  Menschke  v.  Riley, 
159  Mo.  App.  sai,  140  8.  W.  639 

21.  Ogden  v.  Prentice,  33  Barb.  (N. 
Y.)  160. 

22.  Batr  ▼.  ArmBtrong,  56  Mo.  577. 
28.  Tebbets  v.  Hapgood,  34  N.  H. 

420. 

at.  Defoenham  v.  Mellon,  L.  B.  5 
Q.  B.  D.  394.    Donbt  la  thrown  by  this 


decision  upon  Johnston  v.  Sumner;  3 
H.  &  N.  261. 

25.  Jolly  V.  Bees,  15  C,  B.  (N.  .8.) 
62«. 

26.  Debenham  y.  Mellon,  L.  B.  5  Q. 
B.  D.  3£r4.  The  opinion  of  Bramwell, 
L.  J.,  in  this  case  is  worthy  of  careful 
perusal.  The  same  principle  is  con- 
firmed in  this  country  by  Woodward  y. 
Barnes,  43  Vt.  330.  But  cf.  Cothxan 
V,  Lee,  24  Ala.  380. 
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the  seller  with  notice  of  his  dissent ;  and  it  requires  those  who  have 
had  no  previous  dealings  of  the  kind  to  make  inquiry,  at  their  peril, 
as  to  the  wife's  actual  autboritj  or  destitute  condition  before  they 
rely  upon  it..  They  who  have  already, flemished  supplies  to  the 
wife  on  the  husband's  credit  with  his  luiowl(*dge,  and  who  have 
come  thus  within  the  apparej^t  scopei  of  her  agency,  to  bind  him, 
may,  we  presume,  continue  doing  so,,  until  death  or  suitable  notice 
of  the  husband's  dissent  operates  as  a  rievoication  of  that  agency^ 

§  97:  Effect  of  giving  Credit  to  Wife  or  Third  Party. 

T%e  presumption  of  an  agency  on  hex  husband's  behalf  may  be 
overcome  by  the  fact  of  a  purchase  by  the.  wife  upon  her  own  or 
some  third  person's  credit;  wherever  ste  is  really  trusted  as, prin- 
cipal herself,  or  as  the  agent  of  some  one  else  than. her  :spouse;  or 
where  the  third  person  ordered  them  ii^  person,*^ 

In  all  cases  the  husband  will  be  discharged  from  liability  where 
it  appears  that  the  goods '^ry^/p^^t.  supplied  enrj^iarediti  buti^ihat 
the  party,  furnishing  them,  truflited  tbei-isvii©  individually."  She 
might  have  sep^^ratQ  property^  iiiidepe^enljj  of  her  husbandy  to 
which  the  tradesman  looked,  for  payme^t^  ^r  a  special  allowanoe  of 
sufficient,  amount,  migl^t  hfije  been  ^ad^.>h^r  by  her  husband.'^ 
Thus^  where  .the,  liusbai^d . during  a.tea^pQiary .^baeiioe  •made  an 
allowance  to  bis  wife,  he  wasi  h^eld  iiot  U^  b^- liable' for  niacessaries 
supplied  .to  her,:tbe4rA4esm9n  b^ving'tifu^ted  to  payment  from  her 
allowance..'®  .So  if.  predit  .J)^  given,  jta  a'l  third  .t>artjv  the.  husband 
is  not  liable.*^     And,  of  course,  if  the  tradesman  has  agreed  not  to 

4  ...  ...  ■    •  •  V 

charge  him,  there  is  no  liabiKty  incttrr^'by  the  htisband.**  Though 
the  wifebe  without  property,  the  rule.is/tjhe  j^.ai^e;  and  it  woixld 
appear  that  the.hpsbaitd  Hiay:give.pennis8ion  to*  trust  his  'vnfe  on 
her  separate  <»redit  without  infeurring  liability. •• 

tt.  Though  M'td'lHie  rigfht  of  her  liimiiioits    y.'    ^^Elwain,,   26.  Barb, 

father  or  any  other  third  person  ^o"  fW: 'Y.) '480;iiicMah'on  y.  Lewis,  4 

stand  im  place  of  a  iradesmati/ nil^r  Bush  (Ky.)y  ^^^^  Weisher  y.  Lowen- 

proper.eirovmstaacM'of  neceflieit]^,  tl^'  thai,  31  Md.  41^. 

«upra;87.   *  *iOl  Holt'V.  Brien,  4  B.  ft.Ald.  252; 

SS.  Metcalfe-  ▼/ Shftw,  3  Oainp.  22;  Mbntagtie  V.  Benedict,  3  B.  A  0.  631; 

Bentley  ▼.  OriiBn^  5  Tttimt.  35(V;  Peat-  Harshaw  v.  Meri^man,  18  Miss.  106; 

son  ▼.  Paniagtoa,  sa  Ala.  227;  8tam-  Benaazv.  ^eakle;  20  E.  L.  &  Bq.  345. 

men  v.  Macomb^  2  Wend.  454;  .Moses  '31.  Harrey  v.  Norton/ 4  Jur.  42. 

T.  Forgairtie,   2   Hill'  (8.   0.),    385 r  W.  BixOn  V.  Hurrell,  8  Car.  ft  P. 

Carter  ▼.  Howard,  39  Vt;  106;  Bngbee  717. 

▼.  Bloody  48  Vt  497.  8S.  Taylor  t.  8helton,  30  Conn.  122^ 

i9.  Lerett  ▼.  Fenric^,  t4  Miss.  416; 
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That  the  wife  has  a  separate  income,  that  the  invoices  are  made 
out  to  her,  that  the  plaintiff  has  drawn  bills  of  exchange  upon  her 
for  part-pajmient  of  the  amount  due,  and  thai  she  has  accepted 
such  bills  in  her  own  name,  payable  at  her  own  banker's  from  her 
separate  funds, —  all  these  are  circumstances  which  go  to  repel 
the  presumption  of  agency  and  show  that  the  wife  was  purchasing 
on  her  own  credit  with  the  tradesman's  assent.**  So  is  the  studious 
concealment  of  the  purchases  from  the  husband's  knowledge,  by  the 
tradesman  and  the  wife,  and  the  attempt  qf  the, latter  to.aeQure  t)]^ 
debt  by  her  own  promissory  note."  All  these  are  facts  for  the 
jury,  and  if  the  husband  has  been  prejudiced  in  his  rights  by  such 
proceedings,  this  is  in  his  f avor.'*  The  husband  is  not  relieved  by 
the  single  circumstance  that  the  goods  were  charged  on  the  shop 
books  to  the  wife;  since  prima  facie  the  actual  credit  is  always 
supposed  to  be  given  to  the  husbani'^  - 


§  98.  Effect  of  Money  Provision  for 

Not  only  is  the  husband  permitted  to  show  that  articles  in  con- 
troversy are  not  such  as  can  be  considered  necessaries,  but  he  may 
show  that  he  supplied  his  wife  himself  or  by  bther  agents,  or  that 
he  gave  her  ready  money  to  make  the  purchase.**  Some  cou^rts 
hold  that  where  a  husband  itnakes  a  suitable  provision  of  oasli  to 
pay  for  the  wlf e%  necessaries,  he  will  not  be  liable  for.  other  goods 
sold  in  the  absence  of  evidence  that  he  authorized  or  rati^ed  the 
dale,"*  especially  where,  after  making  the  allqwailce,  he  foAids  ner 

S4L  Freestone  y.  Bntchez,  9  Car,  is  v.  Brooks,   5  Harrin^.    (Dd.).  8M; 

P.  643 ;  Maeq.,  du8.  &  Wife,  las.  Parlong  v.  H7ao^,  85  We... 9^1^,;   .H« 

85.  Mitchell  r.  Treanor,  11  Qeo.  324.  Leonard  ft  Soiib  t.  Stowe,  166  Mich. 
But  see  Bay  v.  BnmhlinA,  36  Vt.  37,  6S1,  l»t  N.  W.  454. 

which  re^rds  such  connivance  some-  SQ.  Manby  v.  dcott,'  1  fiifl*'  lOO ;  2 

what  kindly.  3mith  *s  Lead.  Cas.  (6th  Am.  ed) .  469 ; 

86.  Attorney-General  ▼.  Biddle,  8  Htherington  v.  Panott^  8  Ld.  Bagrxn. 
Cr.  &  Jer.  493;  2  Tyr.  523;  Barnes  1006. 

V.  Jarrett,  2  Jur.  988.  89.  James  MeQreeiy  &  Oo.  ▼*  Mar* 

87.  Bdministon  v.  Smith,  13  Ida.  tin,  84  N.  J.  Law,  €06,  87  A.  488; 
645,  92  P.  842 ;  Warrington  v.  Ana-  Wanamaker  v.  Weaver,  176  N.-  Y.  7«, 
ble,  84  m.  App,  593;;  Johnson  t.  68  N.  E.  135,  98  Am.  61.  B.'  681; 
Briscoe,  104  Mo.  App.  App.  493,  79  Frank  t.  Carter,  219  N.  Y.  36,  113 
S.  W.  498 ;  Martin  ▼.  Oakes  42  Miac.  N.  i;.  549 ;  Stevens  v.  Hnah,  176r  N. 
201,  85  N.  Y.  S.  387;  Best  &  Co.  v.  Y.  S.  602;  Beet  8r  Co.  v.  Cdhen,  174 
Cohen,  174  N.  Y.  S.  639;  B.  Altman  N.  Y,  S.  639;  Jones  v.  Bertntem,  177 
&  Co.  V.  Durland,  173  N.  Y.  8.  62;  N.  Y.  8.  155;  Quinlan  v.  Weslervelt, 
WickstTom  v.  Peck,  163  App.  Mv.  65  Misc.  547,  120  N.  Y.  S.  879 ;  Wein- 
608,  148  N.  Y.  S.  596;  Jewsbury  v.  green  v.  Beckton,  102  N.  Y.  S.  58Q; 
Newbold,  40  E.  L.  &  Eq.  518;  Godfrey  Rosenfield  v.  Peck,  134  N.  Y.  8.  388; 
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to  open  credit  ai^i^its/^  Where  a  Jbugband  eompels  kis  wife  to 
live  ajpart  from  Iiim  |t^  bi^  misconduct),  he.  is  liable  for  her  neces- 
caries^  notwithstandijDg  the  fact  that  Jt^. makes  her  her  allowance^ 
so  long  as  that  allpwapce  is  inerufficient^  and  she  has  no  proper 
means  of  support/^  ^Making  such  4.  provision  for  his  wife  does 
not  relieve  him  of  his  duty  except  where  the  fact  is  known  to  the 
creditor/^  Where  she  habitually  clothes  herself  out  of  her  private 
estate,  it  may  be  deeni^ed  a  p^ovi^ipn  which  will  relieve  her  husband 
of  liability/^  '  In;  such  case  it  is  not  materiail  that  the  ereditor-  did 
not  know  of  the  proviaion/* 

§99.  EfiFect  of  Husband's,  ratification  of  Wife's  imauthorized 
purchases. 

Another  point,  as  we  have  already  sp^eated,  is.  .available  by  the 
person  who  has  furnished  necessaries,  on  the  general  principles  of 
agency ;  namely,  that  a  husband's  sujbsequent  rati^patiou  is  aa  good 
as  a  previous  authority,  So^  then,  if  it  can.be  shown  that  the 
husband  knew  his  wife  had  ordered, certain :necessaries>.. and  yet 
failed  to  rescind  the  purchase;  or  if  there  be  proof  that  M.kiiew 
she  wore  the  articles  and  yet  expree^ed.no  disapprobatipn ;  the  law 
presumes  approval  of  her  contract  aipid  binds  him.**  To  th(is  prin- 
ciple,  perhaps,  may  be  referred  the  rule  which  Mr.  Eoper  further 
etatea.  (without,  liQw^yer,  citing  any  authorities),  thait  the  husband 
is  liable  whenever  the  .goods  purchased  by  his  wife  CQm0  to  her  or 
lis  use  with  his  knowledge  an4  permission,  Qx  wbei>  h,e  allowa  her 
to  retain  and  enjoy  thena;    iiji  other  wpr^s,  that  a  legal  liability 

« 

Keimy  ▼.  Metdaliii;  69  Aj}^.  bfV.  571^,  v.  Jiansfield)  22d  Mass.  352^  118  N.  E. 

75  N.  Y.  8.  SI.  652. 

Where  a  hnsbaiid's  estate  amounted  41.  Litson  y.  Brown,  26  Ind.  469; 

to  less  tiian. 4200^0^  aifd,JU4  kttome  BalEfer.V.  Sanl|)se&,  14  C.  B:  (K  S.) 

^as  about  l|20,Q00,  an  allowaiMe  of  '383. 

$1,200  or  $1,300  a  iMOAth  to  hie  wife  iS.  Fitxtnauriee  v.  Bnnk,  77  Conn, 
living  expenses  was  soAcient  to  re-  -   390,  -5If  A.  416;  Cory  ▼.  Cook,  24  B. 

lisTe  Mm  from  llaluHty  . for  airtiolea  J.  421^. 9a  A.  315. 

of  clothing    famished   her   and  -not  4aL  Delaa  v.  Brooks,  168  Mass.  360, 

paid  ont  €ff  her  allowance.    Oatnian  v.  47  N«  £L  40S.' 

Watrotts,  120  App..  DIt.  96,  105  N.  Y.  44.  Dolan  r.  Brooks,  168  Mass.  350, 

8.  174;  Green  v.  Karp,  164  N.  Y.  8.  47  N.  E.  408;  Meyer  y.  Jewell,  88  N. 

670;  B.  Altaian  4^  Cqw  ▼.  Barlandi  173  V.  S.  972. 

N.  Y.  S.  62;  Lit  Bros.  ▼.  Hare,  69  Pa.  45.  Seaton  v.  Benedict,  5  Bing.  28; 

Super.  Ct.  372.  2  Moo.  4»  P.  74;  Parke,  B.,  in  Lane  v. 

40.  MeCreery  y.  Martin  (N.  J.)  87  Ironnunger,  13  M.  Sb  W.  368;   Day 

Atl.  433,  47  L.  8.  JL  (N,  S.^  279.    It  t.  Bumham,  36  Vt.  37;  Woodward  v. 

has  been  held  otherwise  in  Massachn-  Barnes,  43  Vt.  380;  Ogdeii  ▼.  Prentiee, 

wtts  as  to  medical  serTices.    Vaughan  33  Barb.  (N.  Y.)  160. 


§  99 


HITSBAXD   AND   WIFE. 


122 


becomes  fixed  from  the  fact  that  the  husband  and  hh  household 
take  the  benefit  of  the  purchase.^  But  the  mere  fact  that  a  hus- 
band sees  his  wife  wearing  articles  purchased  without  authority 
will  not  charge  him ;  the  question  is  one  of  approval  or  disapproval  ^ 
assent  or  dissent,  and  the  presumption  against  hinl  may  be 
rebutted.*^ 

The  husband's  dissent  to  his  wife's  purchase  of  necessaries  should 
be  expressed  in  an  effectual  and  suitable  maimer.'  Mere  objection 
on  his  part  is  insufficient.  Thus  a  bill  for  tnedical  attendance  must 
be  paid  by  him,  even  though  he  objected  to  the  visits,  as  long  a^  he 
was  present  and  gave  no  notice  to  the  physician  that  the  latter  must 
look  elsewhere  for  payment.'**  And  private  arrangements  between 
husband  and  wife  as  to  the  method  of  payment  cannot  aifect  the 
rights  of  third  parties,  who  "Were  entitlied  to  notice  thereof  and 
failed  to  receive  it.**  If  he  meanS;  when  sued  in  assumpsit  for 
necessaries,  to  defend  the  action  as  to  part  only,  it  would  appear 
that  his  proper  plea  will  be  that  he  is  hot  liable  beyond  a  certain 
•amount,  and  he  should  pay  that  amount  into  court.**  But  if  he 
means  to  dispute  the  charge  altogether,  commoii  honesty  dictates 
that  the  articles  un\^arrantably  purchased  should  be  restored  with- 
6ut  delay/*-  He  may  introduce  evidence  at  the  trial  to  show  that 
the  commodities  iii  question  were  not  necessaries,  inasmuch  as  the 
wife  had  incurred  other  isimilar  debts  with  other  parties,**  In  a 
•word,  the  question  is  (in  the  absence  of  such  evidence  of  necessity 
as  may  *ow  an  SLgency  in  law)  whether  there  was  an  agency  and 
authority  in  fact"  Where  she  piakes  a  contract  for  necessaries, 
and  he  afterwards  makes  payments  and  an.  offer  of  settlemieat,  he 
is  liable.**  -        ' 


46.  2  Bop.  Warn.  A  Wife,  112;  2 
Bright,  Hqs.  a  Wife,  9.  Mr.  Mae- 
queen  (Hue.  ft  Wife,  note  to  p.  132) 
points  out  this  statement  of  Mr.  Boper 
with  a  doubt  as  to  the  authority,  al- 
though he  admits  the  justiee  of  sucli 
a  rule,  on  the  civiMaw  maxim  that 
"no  one  ^ould  enrieh  himself  at 
another's  loss." 

47.  Atkins  v.  Curwood,  7  Oar.  &  P. 
756. 

48.  Oothran  ▼•  Lee^  24  Ala.  380. 

48.  lb. ;  Johnston  v.  Sumner,  3  Hurl. 
St  Nor.  261.  We  have  seen,  tupra, 
§   96,  that  the  latest   English  eases 


eonsiderably'  redilee  the  tradesman's 
right  of  notice,  ks  formerly  under- 
stood. Debeidiam  V.  Mellon,  li.  B.  6 
Q.  B.  D.  3M. 

80.  Emmet '▼.  Norton,  8  Car.  S§  P. 
506. 

61.  Maeq.,  Hns.  ft  Wife,  136;  Oil- 
man ▼.  Andrus,  28  Vt.  241.  Bee 
Tuttle  ▼.  Holland,  43  Yt.  542. 

08.  Benaux  v.  TeaUe,  2^  E.  L.  A  Bq. 
345. 

58.  Bead  ▼.  Teakle,  24  E.  L.  ft  Bq. 
332. 

54.  Mott  ▼.  Grunhut,  8  Dalj  (N. 
T.)  544. 
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§  100.  Effect  ol  Separatton  in  generaL 

It  has  geiierally  been  understood  that  whenever  husband  and 
wife  separate,  under  circumstances  showing  misconduct  on  the  part 
of  either,  the  presumption  of  agency  changes  sides.  The  fact  of 
their  living  apart  is  of  itself  a  caution  to  all  who  hold  dealings 
with  a  miarried  pair.  While  they  cohabit  it  is  usually  for  the 
hnaband  to  show  a  wint  of  authority ;  when  they  cease  to  cohabit 
the  seller  must  prove  authority ;  that  is  to  say,  he  must  prove  that 
the  wife  was  in  need  of  the  goods,  that  the  husband  failed  to  supply 
her,  and  that  the  wife  was  hot  at  fault.  Prima  facie,  therefore,  a 
woman  living  apart  from  her  husband,  upon  either  voluntary  or 
involuntary  separation,"  has  no  authority  to  bind  him,"  the  separa- 
tion prima  facie  revoking  her  agency,*"  especially  if  he  provides  for 
the  family  notwithstanding  the  sepmtion."  ^  This  qontrast  of 
presumptions  is  suoject  to  the  n^w  English  doctrine  lately  com- 
mented  upon,  which  seems  to  put  all  new  tradesmen  on  their  guard 
in  their  iSrst  dealings  with  a  married  womai;i." 

Where  the  husband  is  merely  absent  from  home  for  temporary 
purposes,  the  wife's  presumed  authority  continues,*®  The  hus- 
band's liability  continues  wherp  there  is  np  open  separatipui;  •* 
and  where  the  fact  of  sepaartion  is  not  commonly  known,  or  where 
by  occasional  visits  the  husband  keeps  up  the  appearance  of  cohab- 
itation with  his  wife,  he  has  generally  been  considered  prima  facie 
liable  as  before ;  ^^  though  notice  of  an  allowance  is  notice  of  hi« 
dissent  to  the  wife's  cohtraots."    He  may  agree  with  the  wife's 


51^.  Johnston  v.  Suntneri  3  Hurl.  & 
Nor.  261,  per  PoUock,  C.  B.,  and  au- 
thorities there  eommented  upon 

se.  Etherington  v.  Parrott,  Z  Ld. 
BaynL  1006;  Mainwaring  v.  Leslie, 
1  Mood.  Ss  Malk.  Ift;  Montagus  ▼. 
Benedict,  3  B.  &  0.  681;  per  Lord 
Tenterden,  Clifford  v.  Laton,  Mood,  ft 
Malk.  101;  3  Gar.  &  P.  16;  Bird  ▼. 
Jones,  3  M.  &  B.  121;  Walker  ▼. 
Simpson,  7  W.  ft  8.  (Pa.)  93 ;  mtcheU 
V.  Treanor,  11  Ga.  324 ;  Bea  r.  Durkee, 
25  HL  503 ;  Pool  v.  Evefrton,  5  Jones 
(N.  0.)  241 ;  Porter  ▼.  Bobb,  25  (Mo.) 
36;  Steyens  ▼.  Story,  43  Vt.  327; 
Sturtevant  t.  Starin,  19  Wig.  368. 

07.  Haas  ▼.  Brady,  40  Mise.  235,  96 
N.  T.  8.  449;  Hatch  v.  Leonard,  71 
App.  DiT.  32,  75  N.  Y.  S.  726.     A 


wi^e  living  apart  from  a  husband  who 
is  eonfined  in  an  insane  asylum  has 
presumably  no  authority  to  pledge  his 
credit  even  for  necessaries.  Thedford 
V.  Beade,  25  Misc.  490,  54  N.  T.  8. 
1007. 

S9.  Bobittson  v.  Lits,  123  N.  Y.  S. 
362;   Cory  v.  Cook,  24  B.  I.  421,  53 

A.  315. 

99.  Debenfaam  v.  Mellon,  L.  B.  5  Q. 

B.  D.  394. 

eO.  Frost  V.  Willis,  13  Vt.  202. 

61.  Ball  V.  Lovett,  9S  N.  Y.  8.  815. 

681.  Kawlins  v.  Vieuidyke,  3  Esp.  250, 
per  Lord  Eldon. 

63.  Hinton  v.  Hudson,  Freem.  248; 
Kimball  v.  Keyes,  11  Wend.  (N.  Y.) 
33. 
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tradesman^  while  living  apart  from  her,  that  the  gooda  supplied 
shall  not  be  charged  to  him;  and  to  such  special  ^tgre^ment  the 
tradesman  will  be  held.®*  Where  a  husband  has  given  his  wife 
express  authority  to  pledge  his  credit,  the  power  contmtues  till  the 
particular  creditor  knows  of  a  separation."'  Notice  to  a  ctreditor 
that  spouses  are  separated  cannot  be  inferred  from,  the  fa(ct  that 
the  separation  is  generally  known  in  the  community."  One  fur- 
nishing a  wife  necessaries  when  living  ap^rt  from  him  a0ts  ^ithis 
peril,  and  uiust  ascertain  the  facts  before  giving. credit.*'  .;  H^  has 
the  burden  of  showing  that  she  left  him  for  cause  or  that;  the  sepa- 
ration was  by  consent,*^  and  that  the  husband  refused  to  provide, 
or  that  he  authorized  her  to  pledge  his  qredit.** 

§  101.  Effect  of  Abandonment  by  Husband. 

*  The  rule  is  that  where  the  husband  abandons  his  wife,  turns  her 
'  a v^ay  without  reasonable  cause,  or  compels  her  by  ill  usage  to  leave 
him,  without  adequate  provision,  he  is  liable  for  her  necessaries, 
and  stods  credit  with  her  to  that  extent,^**. even  though  she  con- 
tinues to  live  in  his  house,  which  he  leaves/^  and  which  she  and  her 
family  have  a  right  to  use  ior  their  maintenance  in  si;.ch  a  case." 
The  wife^s  faithfulness,  on  the  one  hand,  ito  her  mai:riage  obliga- 
tioiis^  On  the  other,  the  husband's  disregard  of  his.  own:  these 
afford  the  reason  of  the  above  rule  and  suggest  its  proper  limitation. 
The  wife  in  such  cases  has  an  authority ;  but  here  what  some  h^ve 
'  called  an  authority  of  necessity.^*  Or  we  may  say,  rather,  that 
the  law,  by  a  fiction,  infers  an  /agency  without  asking  evidence 

,    64.  Dixon  T.  Hurr^,  S  Gar.  ft.  P.  mand  on  aatd  refusal  by  a  hnsbuid  to 

717.  .    support  k»  wife  may  be  ittfekred*  from 

as.  iSible^  v^  Gilmer,  124  N.  G.  681,  the  nuumer  in  which*  be  abaadoned 

32  S.  E.  964.  .   her,  wiMft  aueh  tiiat  only  a  refusal 

66.  8ib%  v.  Gilmer,  124  K.  G«  631,  could  be  exi>ected.  Hardy  t.  Eagle, 
32  8.  £.  a64.  9Z   Mia04   441,   51   K.  T.  8:   501,   25 

67.  Porter  v.  Bobb,  25  Mo.  36;  Ben-  Miee.  471,  54  N..T.  8.  1045;  Haas  v. 
nett  V.  O 'Fallon,  2  Ho.  69,  28  Am.  Brady,  49  Misc.  235,  96  N.  Y.  8.  449. 
Dec.  440;  Bostwick  v.  Brewer,  22  70.  Peek  ▼.  Gibeaon,  83  111.  App. 
Miso.  709,  49  K  T.  8.  1046;  AUen  y.  92;  Preaoott  ▼.  Webster,  175  Mass. 
Rieder,  41  Pa.  Super.  534.  316,  56  N.  B.  577. 

•   66.  Cline  v.  Buddemeier,   164   HI.  71.  W.  is  J.  Sloane  ▼.  Boyer,  95  N. 

App.  79 ;   Steele  v.  Leyhan,  210  HI.  Y.  8.  531. 

App.  201;  Peaks  t.  Mayhew,  94  Me.  78.  Hollowell  ▼.  Adams  (Ky.),  119 

571,  48  A.  172;  Clothier  v.  Sigle,  73  8.  W.  1179. 

X.  J.  Law,  419,  63  A.  865.  73.  See. Pollock,  C.  B.,  In  Johnston  v, 

69.  S.  E.  Olson  Co.  v.  Youngquist,  Siimner/3  Hurl.  &  Nor.  261. 
72  Minn.  432,  75  N.  W.  727.     A  de- 
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which  should  show  authority  in  fact,  and  requires  the  husband, 
under  these  circumstances,  to  maintain,  his  wife  elsewhere. 

This  rule  suggests,  then,  three  cases  wherp  the  wife  inay  pledge 
her  husband's  credit  when  they  are  living  apart :    the  first,  whore 
he  abandons  her;    the  second,  where  he  turUs  her  out  of  doors 
without  reasonable  cause ;  the  third,  where  his  misconduct  compels 
her  to  leave  him.     In  the  first  two  cases  his  own  acts  impose  the 
necessity,  and  her  conduct  is  involuntary.     But  in  the  third  her 
conduct  might  be  considered  voliustarjf,  AhjOtugJi*  iWu9?4  Jt>y  hjift  jpisr^ « i 
conduct;   and  the  rule  here  becomes  perplexing. -  .  The,.doct»ix^e.Q^. « 
Horwood  V.  Heffer,  an  old  <?ase,  is  that  the  wife  is.npt  jijt$tifi^dia  . 
leaving  her  husband  unless  she  hgas  be^n  driven  from  the  jbouse.by . 
actual  violence  or  apprehension  for  her  p^i;sonal  safety;   and  jiQ-i 
this  case  th^  husband  was  held  not  to  be  liable,  ^ince  she  had  ftuitt/^d    . 
his  house  because  he  placed  a  profligate  woman  at  the  head  of  t)^ 
table.'*     This  doctrine  has  been  strongly  condemned,  ixu  Jftter  timfis^  .. 
and  the  modern  cases  justly  regard  sucb  studied  insults  as  capable 
of  legal  redress.     I:^  therefpre,  the  husband,  by  :hia  iiwtBceiit  jeqn-  ■ . 
duct,  renders  his  house  un^t  fpr  a  modest  woman  to  dlpi^axeitj  thf>.  ■ 
rule  now  is  that  she  may  le^vp  h^m,  a.nd  pledge  hU. credit  e]se^heT? 
for  her  necessaries."         ;    .  :  .i     .  :      ^i 

Where  the  wife  is  justified  on  any  of  the  above  grcnmd^  inlivioig'  - 
apart  from  her  husband,  he  is  not  discharged  fron^  liability  ila^,- 
showing  that  her  contract  was  in  fact  made  without  his  authority 
and  contraify  to  his  wishes.     Nor  will  his  general  a«lvef  tisem^ntoi^  • 
particular  notice  to  individuals,  not  to  give  predit  to  his  wife  affect; 
the  case.^*  .  The  legal .  presumption^  must  previijj  for  the .  wife'* 
protection. 

Nor  in  such  cases  can  the  husband  terminate  his  liability  for 
necessaries  supplied  lis  wife  during  the  separation^  by  ja  simpJ^e- 
request  on  his  part  that  she  shall  return.''^  And  it  is  olear  that  if 
he  only  offers  to  take  her  back  upon  conditions  which  are  unreason- 
able and  improper,  his  liability  continues,'*     It  is  the,  husband's. 

74.  3  Taunt. 421.  78.  Harris  v.  Morris,  4  Eep.  41]  1 

75.  Per  Lord  Elienborough,  Liddlow.  Selw.  N.  P.  298,  11th  ed.j  2  8tra. 
▼.  Wilmot,  2  Stark.  77;  1  Selw.  N.  ?.  1214.  See  Black  v.  Biyaii,  18  Tfx. 
298,  11th  ed.;  per  Best,  C.  J.,  HouUs-  453, 

ton  V.  Smyth,  3  Bing.  127;  10  Moo.        ,77.  Emery  v.  ISmeiy,  1  Yon.  ib  Je^ 

482;  2  Car.  k  P.  22;  Descelles  v.  Kad-  501.  .  .  . 

mns,  8  Clarke,  51 ;  Hultz  v.  Gibbs,  66        ..  78.   Beed  ▼.   Moom,   5   Car.   k  P. 

Pa.    360;    Eeynolds    v.    Sweetser,    15  200. 
Gray  (Mass.)  78;  Bazeley  v.  Forder, 
L.  B.  3  Q.  B.  559. 
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duty,  by  some  positive  act,  to  determine  his  liability ;  though  if  the 
wife  voluntarily  returns,  his  liability  for  necessaries  furnishe4 
abroad  is  discontinued.  But  in  default  of  any  amicable  arrange* 
ment,  he  must  institute  proceedings  in  the  courts  with  divorce  juris- 
diction.  And  until  some  such  unequivocal  act  is  done,  a  person 
making  a  proper  claim  in  a  court  of  law  for  necessaries  supplied  to 
the  wife  may  be  entitled,  to  recover  against  him.''* 

§  102.  EfiFect  of  Abandonment  by  Wife. 

Generally  a  wife  living  apart  from  her  husband  for  justifiable 
cause  may  pledge  his  credit  for  necessaries  for  herself  and  his 
children.**  If  she  h-as  cause  for  leaving  her  husband  she  may 
select  her  residence  if  respectable,  and  if  the  expense  is  suited  to 
her  husband's  financial  condition."*  He  is  not  relieved  by  showing 
that  when  she  left  him  he  procured  board  and  lodging  for  her  with 
a  person  with  "whom  she  refused  to  live ;  •*  nor  that  he  asks  her  to 
return,  and  makes  promises  of  kind  treatment,'*  or  that  she  seeks 
a  divorce.**  Where  the  wife  had  good  reasons  for  leaving,  the 
husband  is  not  discharged  by  the  fact  of  her  subsequent  return  from 
liability  for  neceissaries  furnished  during  her  justifiable  absence.** 

But  the  wife  should  have  weighty  and  sufficient  cause  for  leaving 
her  husband  in  order  to  be  permitted  to  pledge  his  credit  abroad. 
In  general,  the  same  facts  suffice  as  justify  divorcie  from  bed  and 

79.  Bcied  T.  Moore,  tupra^  3ee  At-  Misc.  441,  affd.  51  N.  Y.  S.  501 ;  Har- 
kyns  V.  Pearce,  2  C.  B.  (N.  .8.)  763.  rigan  v.  CahiU,  100  Misc.  48,  164  N. 

80.  fionnej  v.  Perham,  102  Hi.  App.  Y.  S.  1005;  Dodge  v.  Holbrook,  176 
634;  Waxmatli  V.  MeDonead,  96  III.  N.  Y.  8.  562;  Charles  M^.  Decker  A 
App.  242;  Kirk  v.  Chinstrand,  85  Bros.  v.  Moyer,  121  N.  Y.  8.  630; 
Minn.  108,  86  N.  W.  422;  8ultan  y.  Monahan  y.  Aaman,  39  Pa.  Sv^r. 
Misrahi,  47  Misc.  555,  94  N.  Y.  8.  150;  2  Kent,  Com.  146,  147;  2  Bright, 
519;  Brinckethoff  v.  Briggs,  92  Dl.  Has.  &  Wife,  10-12;  8nover  v.  Blair, 
App.  537;  In  re  Bndowdiy 'a  Estate,  1  Dutch.  (N.  J.)  94;  Mayhew  y. 
181  HI.  App.  318;  Litson  v.  Brown,  26  Thayer,  8  .G|ray  (Masfl.)  172. 

Ind.  489 ;  8cott  y.  Carothers,  17  Ind.  81.   Kirk  y.   Chinstrand,   85  Minn. 

App.  673 ;  Arnold  y.  Brandt,  16  Ind.  lOS,  88  N.  W.  422,  66  L.  R.  A.  333. 

App.  169,  44  N.  E.  936;  Bariden  y.  82.   Kirk  y.   Chinstrand,  85  Minn. 

Mason,  30  Ind.  App.  425,  65  N.  E.  iOS,  88  N.  W.  422,  56  L.  E.  A.  333. 

554;  In  rtf  Newman  *s  Case,  222  Jifass.  83.  Baker  y.  Onghtpn,  130  la.  35, 

563,  111  N.  E.  35ff;  Beaudette  V.  Mar-  106  N.  W.  272;  Bradish  y.  Huse,  1 

tin,  113  Me.  310,  93  A.  758;  East  y.  Dane  Abr.  (Mass.)  355. 

King,  77  Miss.  738,  27  So.  608 ;  Ott  y.  84.   Gleason   y.   Warner,   78   Minn. 

Hentall,  70  N.  H.  231,  47  A.  80,  51  L.  405,  81  K  W.  206  (funeral  expenses). 

R.  A.  226-;  Clothier  y.  Siglej  73  N.  J.  '    85.  Keynolds  y.  Sweetser,  15  Gray 

Law,  419,  63  A.  865 ;  Hardy  v.  Eagle,  (Mass.)  78. 
25  Misc.  471,  54   N.  Y.  S.   1045,  23 
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board.**  But  where  gfhe  leaves  her  husband  without  sUfGcieat 
cause  and  agaiiist  his  will,  he  is  not  liable  for  her  mainteiiADLee 
elsewhere,  and  she  cannot  bind  hin^;  especially  if  the  person  fur- 
nishing goods  knows  that  cohabitation  has  ceAsed,  and.makee  no 
further  inquiries." 

Supposing  the  wife. leaves  voluntarily  and  without  sufficient 
cause,  against  her  husband's  wishes,  and  she  afterwards  returns  to 
ier  hu&band,  is  he  bound  torec^ive  her  j  and,  if  he  refuse  to.  receive  . 
ber,  can  she  make  him  liable  for  debts  contracted  thenceforth  for  . 
necessaries  ?  The  current  of  authorities  is  in  favor  of  such  a 
position,  provided  she  conducted  herself  properly,  in  her  absence.**. 
Some,  however,  have  suggested  doubte  as  to  this  doctrine;  for,  they 
jay,  since  the  wife  by  her  ov^n  voluntary  act  discharged  the  husband  . 
from  his  obligation  to  maintain  her,  by  unnecessarily  quitting  his 
lonse  without  his  consent,  it  is  but  reasonable  to  say  that  his  lia- 
bility to  support  her  afterwards. abpuljl'^cbo-reviydd  by^Lraplica-r 
tion  without  his  express.  concurren,ce  in  consenting  .to  his  wife's 
return  to  his  protection,  or  until  cohabitation  was  restored  by 
mutual  agreement,  or  by  the  sentence  of  a. court  with  appropriate 
matrimonial  jurisdiction.^^  This  is  fair  reasoning  on  general 
grounds,  and  applies  a  mutual  doctrine  to  husband  mi  wife;  but 
the  courts  appear  to  have  thought  otherwise. 

There  is  a  dictum  of  Lord  Holt  to  be  found  in  an  old  case  (or 


86L  Brown  ▼.  PitUoh,  8:  Hampli. 
Tenn.)  135;  Hancock  v.. V^rziek,  Ip 
Ccsh.  (Mafl8.)  41;  Can^  ▼.  Patton,  2 
Ashm.  140;  Bea  V.  Dnr:kee,  25  til.  503; 
Sdimdel  t.  Sehindel^  13  McL  294; 
Stevens  v-  Story,  43  Vt.. 327 j  Barker 
T.  Dajton,  28  Wis.  3€7;  Thorpe  ▼. 
Skaplei^h,  67  Me.  ^35.  '    ' 

97.  Brown  t.  HidgBtt,  40  Vt.  68; 
£tberton  y.  Parrott,  2  Ld.  Raym. 
1006;  Manby  t.  Scott>  1  Sid.  130; 
Bailey  t.  Caleott,  4  Juv.  699;  Collins 
T.  Mitchell,  5  Harring.  369;  Btfvier  t. 
OaHoway,  71  HI.  517;  Harttinan.  "v. 
Tf-jart,  12  Kan.  177;  Oinson.  V. 
Heritage,  45  Ind.  73;  Tkome  y* 
lulian,  51  Vt.  520;.  Penver.  Diy 
Gitida  Co«  y.  Jester,  60  j0ojio,<290^  152 
Pit.  903,  L.  B.  A.  1917A  957 ;  Ben^l 
'.  Hogbs,  109  m.  App.  86 ;  Bonney  v* 
Pwfcam,  10»  HL  App.  634;  Peaks  v. 
ICarhew,  94  Me.  571,  48  A.  172;  Stein- 


field  y.  Girrard,  103  Me.  151,  68  A. 
630;  B.  Altman  ^  Co.  y.  Dnrand,  173 
K.  Y.  S.  62 ;  Constable  y.  Bosener,  82 
App.  Div.  155,  81  N.  Y.  8.  376,  affd, 
178  N.  Y.  587,  70  N.  E.  1097;  Ogle  y. 
Dear8fcetm,.91;  App.  I>iv.  551,  86  N.  Y. 
S.  1101;  Cline  v.  Hackbarth,  27  Tex. 
Ciy.  391;  Sanger  Bros.  y.  Trammel 
(Tex;),  198  Si  W.  1175. 

88.  Manby  y.  Scott,  1  Sid.  129;  1 
Mod.  131 ;  Ohild  y.  Hardynian,  2  Stra. 
875;  Bawlins  yi  Vandyke,  3  Bsp.  251; 
Edwards  t.  Towels,  5  Man.  &  Or.  624; 
Hitodley  y.  Weitmeath,  6  B.  &  C.  200; 
Howard  y.  Wketstdne,  10  Obio  365; 
McCutoken  v.  McGahay,  11  Johns.  (N. 
N.)  281. 

89.  See  2.  Bright,  Hns.  &  Wife,  13. 
But  see  2  Bish.,  Mar.  &  Diy.,  5th  ed., 
§  33.  The  husband  should  hot  be  de« 
priTed  of  his  diyorce  remedies. 
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rather  in  the  reporter's  note),  whi6h  sometimes  finds  its  way  to 
the  text-books;  namely,  that  if  a  husband  receives  back  his  wife, 
he  becomes  liable  for  her  debts  contracted  during  the  whole  period 
of  her  unauthorized  aJw^nce*^  This  seems  Very  unreasonable, 
where  the  fault  was  on  her  part.  The  true  doctrine  is,  doubtless, 
that  after  such  reconciliation  the  husband  is  liable  upon  her  subse- 
quent contracts  only.  And  this  is  the  rule  expressly  asserted  in 
some  AmeH(iari  cases.*^  To  defeat  a  wife's  claim  of  supjx>rt  on 
the  ground  6f  her  voluntary  abandonment  of  the  husband's  domi- 
cile,  the  fact  of  her  abandonment  must  clearly  appe^ar/*  Under 
the  Iowa  statute  neither  spicule  can  drive  the  otter  from  the  home- 
stead  without  such  other's  consent,  hence  when  a  husband  doe^  this 
he  is  bound  for  the  wife's  necessaries  regardless  of  the  cause  of  her 
expulsion.*"  ...  , 


§  103^  Effect  t^  Separation  by  CotiBent.         ' 

But  besides' involuntai^  separation  thfereis  the  case  of  voluntary 
separation  to  bfe  conisidered.  This  lasrt:,' "  n<>w  sb'  frequent,  the  law 
tolerates,  but  does  not  favor.  The  rule  is^  that  wh6re  a  hii^^band 
and  wife- parted  by  mutual  consent,  and  a  suitable  allowance  is  fur- 
nished the  wife,  the  husband  is  not  bound  to  pay  any  bills  which 
she  may  have  contracted  as  his  agent.**  It  is  ienough  that  the  sepa- 
ration be  a  niatter  of  C6mm6n  reputation  where  he  resides.  But  to 
this  allowance  two  things  are  requisite :  fivgt,  that  it  shall  .be  really 
sufficient  for  the  wife ;  second,  that  it  shall  b6  riegulaT*ly  paid.  If 
either  requirement  be  wanting, —  a  fact  which  the  seller  mi^t 
ascertain  at  his  peril, — ;  the  wifp  is  not  confined  to  har  r^m^dy  on 
the  deed  of  separation,  if  any,  but  may  pledge  her  husband's  credit. 
As  to  the  first  requirement,  the  question  is  not  whether  the  wife 
consented  to  accept  a  certain  allowance  as  stiffieient  for  faer  support, 


90.  RobiBon  v.  Oosnold,  6  Mod.  171. 
See  Bing.  Inf,  190  n.,  Am,  ed. 

91.  Wmiams  v.  Prince,  3  Sitrobfa. 
490;  Reese  y,  Clulton,  26  Mo.  598^ 
Oinson  y.  Heritage,  45  Ind.  73.  .8eo 
also  Chitty  Contr.,  168;  WilMaiw  t. 
McGahay,  12  Johns.  (8.  C.)  293. 

93.  Price  y.  Price,  75  Neb.  .552,  106 
X.  W.  657. 

98.  Baker  y.  Oughton,  130  la.  35^ 
106  N.  W.  272. 

94.  Dixon  y.  HurrcU,  8  Car.  &  P. 


717;  Todd  y.  Stokes;  1  dalk.  116;  1 
Ld.  Baym.  444;  Hindloy  r.  West- 
raeath,  6  B.  &  C.  1^60;  Mifeen  y;  Pick, 
3  M.  &/W.  481;  Reeye  y.  Marquis  of 
OonTngham,  2  Car  &  K.  444 ;  Calkinn 
y.  Long,  22  Barb.  (N.  Y.)  97;  Kemp 
y.  Downham,  5  Harriiig.  (Del.)  417; 
Gai&ey  y.  Patton,  2  Ashm.  140;  Baker 
y.  Barney,  8  Johns.  (N".  T.)  72;  Mott 
y.  Comstock,  8  Wend.  (N.  Y.)  544; 
Willson  V.  Smith,  I  B.  ft  Aid.  801; 
Pensjrl  V.  Hngiig,  109  111.  App.  86" 
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but  whether  it  Id©  actuaUy  suffioipa^tiu  Ae.opipi^^  tJtie  ji;rj.^'' 
Aa  to  the  secojid,  the  n^erp  co.vpnant  or.  coi;itract  pf.the.hi^sbgaid  li? 
pay  separate  n^ainteixaDLce  will  ifioi  4ipcharg^  ,liim  ifronx  li^bUi.tj^  ^,or 
necessaries ;  for,  as  was  observed  in  a  leading  case,  "  the  comino^ 
law  does  not  relieve  any  man  from  an  obligation  on  the  mere  ground 
of  an  agreement  to  do  something  i^fti)Dt^lle^£fi^/i|QlMAtbiftt  .*gte% 
m^t  bp  ipeilQfpaQd^"!**  J^V]B*rhaf)4  it.moHWihe  hfUd  Qt^emise 
wher9  article  of.  9^p0ZA4ic(i^.pr(^v4(l6i.t^at.the:!wi^  .flh^Uih^  paid 
thrpta^  Aitfmt^i  :an(J  lU^ej  itr^«tN;:6qli4ftdet&r:or  .w^ppli^i  the 
allow;a4c?9  wl^ich  i^  i)fcQp»f ly  pflid  iuflo,  hi«  hwfe*  •  ;^ . 

If  urifjB  andihwsbfuid.  pay.t:  hy.imritualiciojaef^ti,  4itd,-ther&  ;ifi  m> 
alloiFanQ0  to,jM^er.wii0,at  »i»Ay  jj^iptesu^o^jdj^  wife. l^^s. the 

right-td  pJ*dg^  h*r  Jm^hfind^s  (jr)eilt,:fdr  .he  h«M.  Wit  ifeJiey^d  himself 
of^8«^na|ifit(kltahligajt^o^f^  <  It^,im«aaterial;  wh0the]t  the, wife's 
allowance  be  secured  by  deed  or  not,  sin<e^:it4^;tJbe.p(iyiip^t-whi€iii 
disA%rge&ji<iiyi^.^.  t)  -..^j  -..  ■..;  -i  :':•  -.:,...  .;.-•  .•:  >.  ,/  .-  .^j.-.  /?.;  ..  ••}  ;* 

IJere)W,^i%re.c^mp»leld  leiuotice  atnod^to  departwre  of  pciiiOiple 
gjfowwig  oiit/jEitf!  the  in^ritasibg  favor ,-wiih:i^Weh:;S^fifa*ioi\id^3 
are  held,.,  Allp^v^n^eiiQ^.maiiitepainete.hy  »a;/&ff 
appeawi iwid^r'tbe^ lajt^  ^Edgli^,  jdecisiwfi ■  U>  W (toreetejl . with  so 
great!  respect  e»,to.  he,  ideei^jed;  cQ!QelWsiVe^  id^  sthe,  e^t^nt  '^n4 1  m^th^ 
of  a  Jiushand's  Iial4Ut{^  f or .hi«!wi£^<s  s^^ppi^rt  dui^ipgi fche^^ 
tiofu  Ift  other- w.oids^  the  jsepAratiopr  beiiig  hj'iwi^uftl  j?on§ent,  and 
the  alloif'aa^Q^  fippd^b]^  ipiijtufil.a»»0r(t:ftt>a  rajte  which,  ^t  is  ^^^enanted 
shall.  wEcaifprrth^.wifi^-sf^u^port^  JiheFifet  GWfiOl  pledge  h0r 
husbdn«d'».<s]fed.it;in.:ofi«e  that  ;in^me  prt>v0s  iiwfuffleiwt  foy  her 

Wai&tfl.^    .    '■'■.{    ■,';.,•..;•!;..:!•■:  •.!:?):■     •.•■.. 

AllowaJ9Lc0jof  a  pepira.te  mniptepance  will  not  :6:?iea)pt  the.hus- 

'      *         ■  ■ 

95.  Bonne^  y.  Perham,  102  HL  App.  dS.  :p9S9  v.  Boss,  69  lU.  569. 

634;  8.  E.  bboH'  C<i.  V.  Toungqiiist,  '  Mt. 'Hddgkinsoh  v.  Fletcher,  4  OaiKip. 

76  MiAjl.  70;  78:  K.  W.  970^  Tbonip'.  ^7i^^  l&nei^  y..Neighik>r;  8  Ealst,  (^. 

soA  v.Har^^,  4.Barj^  ?;77vP.oag+.  .  Jy)    H^j   HalOeii  v..  Cope, -2  Car.  ft 

kinflon  y.  Fletcher,  4  Gamp.  N.  T.  70;  K.  437.    But  see  Ewers  v.  Button,  3 

Pearson  t.  Darrington,  32  Ala.  227;  Bsp.  255. 

Liddlow   T.   ynimpt,   2   Starkie,   77;  1.  Eastland  v.  Burchell,  L.  B.  3  Q. 

Emmet  y.  Norlion'  ^  Car.  it  V.  fO)^:  B:  E^.  432. '  ©«.  ^dther  fte  wife  has 


L  l^Tirsb  r.  Ctai^,  5'Bf.  &  P.  14S,  any  remedy  afforded  her  under  such 
per  Heath,  J.;  Hlndley'v.'Wdstmeath,  cii^cumstances  foir  procuring  the  main- 
6  B.  ft  C.  200^  Lockwodd  v.  Thomas,  tenance  which  it  continues  the  hn»- 
12  Johns.  (N.  Y.)  248;  EhnbalT  V.  band's  duty  to  tender.'  Lush,  J.,  in 
Keyes,  11  Wendl  (N.  'Y.)  S3.  this  ease  seems  to  rest  the  wife's  gene- 
97.  Calkins  V.lion^,- 22' Barb.  (N.  nJt  right  to  pledge  Tier  husband's 
Y.)  97.  Bui  isee'BuTrett  vi  BootJ',  8  credit  too  exclusively  upon  fhe' doe- 
Taunt.  343.  triiJe  of  agency.                •    . .    '     . 
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band  from  liabilities  caused  by  his  own  misconduct.^  In  ca:iBe  of 
a  separation  by  consent,  if  the  contract  did  hot  provide  for  the 
support  of  the  children  the  htisband  is  liable  for  necessaries  for 
them.* 

§  104.  BJfTect  of  Wife^s  Adultery. 

Bn%  as  the  reader  may  have  inferred,  if  the  wife  elopes  isind 
then  commits  adultery,  or  if  her  adultery  causes  separation,  the 
husband  becomes  relieved  from  her  supports  Her  crimes  ought  to 
put  an  end  to  her  authority  to  bind  the  injured  spouse^  and  it  does.* 
In  such  case  his  refusal  to  take  her  back  agaili  will  n6t  revive  his 
obligation  to  maintain  her.  But  as  forgiveness  always  interposes 
a  bar  to  legal  reimedies  on  behalf  of  the  injurefd  one,  he  becomes 
once  more  liable  for  her  necessaries^  where  he  voluntarily  receives 
her  again  and  forgives  her.* 

There  are  cases  where  the  marital  rights  and  dutiee  become  more 
couftised.  Supposing  the  wife  be  turned  out  of  doors,  or,  what 
amounts  to  the  same  thiiig,  be  forced  by  her  husband's  mist^onduct 
to  leave ;  eatid  she  afterwards,  being  beyond  that  shelter  which  every 
wife  needs,  <2ommit  adultery :  is  he  th^n  relieved  from  supporting 
hei^  i  In  OdPier  v.  Hancock  it  was  held  that  he  was,  even  thou^ 
hid  own  adultery  caused  her  departure.*  This  wias  a  very  harsh 
decision.  The  court,  however,  admitted  tliat  necessaries  furnished 
before  heir  Own  adultery  could  be  recovered  from  her 'husbasd. 
And  in  a  subsequent  case  it  was  held  thkt  adulterous  ooti^ducit  of 
the  tvife,  with  the  connivance  of  the  husband,  Or -at  least  without 
such  a  separation  of  the  married  pair  as  to  make  her  miscohdMt 
notorious,  would  not,  per  se,  operate  as  a  defence  and  protect*  the 
husband  fropi  liability.'^  And  more  to, the  point  is  a  case  where 
tbe  husband  was  held  liable,,  ^ven  though  the  wife  had  been  found 
guilty  of  adultery  in  the  divorce  court;  since  it  appeared  that  he 
also  had  beteh  found  guilty  of  adultery,' so  thSit  rio  divbtfee  was 

decreed.* 

•  •     ■      .  '    '    •.■'..' 

,  %.  Tprner.  v.  Booke8,.10  Ad.  4b  Bl  5.  Harris, ▼.Morris,^ 4 Esp.  41;  Bobi- 

47.  son  v..  Oosupld,  6  l^Iod.  171  j  Holt  ▼. 

8,   McCarter  y.  .McCarter,   10  Ga,  3rien,  4  B.  &  Aid..  25a;   Quiney  ▼. 

App.  7M,  74  a  E.  3p8.:  Quincy,  10  N.  H.  272;  HaU  v,  UfJl, 

:  4.  Morris  v..  Martin,  1  Stra.  647;  4  ib.  463. 

M^waring  v.  fi|aiid%  2  Stra.  7Q7;  Har-  6.  Govior  v.  Hanicoclj:,.i  T.  E.  SOa. 

42B  F.  Grant,  8  Car.  &  P.  512.     A|id  7.  Norton  v.  Fazan,  1  B,  &  P.  226. 

aee.Reie  v.  Flintan^  1  B.  &  Ad.  227;  .    S.  Needham  v..  BrenrnQr^  Jj.  i^  1  C. 

Hunter  ▼.  Boucher,  3  Piek.    (Miss,)  P.  583. 
«S9;  GiU  V.  Bead,  5  B.  I.  343;  Cooper 
V.Lloyd,:    0.  B.  (N.  S.)  519. 
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But  one  who  harbors  ^jaotber  man's  wife  for  illicit  purposes  is 

a  wrong-doer,  and  cannot  recover  for  her  maintenance,  even  though 

she  had  fled  from  her  own  husband's  cruelty.* 

.  .    •  .        ■ 

§  105.  Effect  of  Divorce  and  Allowance  of  Alimony. 

Where  the  divorce  court  takes  jurisdiction  for  the  purpose  of 
legalizing  a  separation  of  spouse^^  judicial  action  upon  the  wife^s 
support  changes  the  state  of  the  case.  Alimony  now  becomes  the 
regular  standard  of  allowance  for  necessaries ;  and  hence  the  pay- 
ment of  alimony,  even  if  actually  insufficient  for  the^  wif efs  main- 
tenance, will  discharge  the  husband  from  further  liability  for  her 
support.  ^°  The  same  is  true  where  the  wife  has  been  denied  ali- 
mony.^^  If  the  alimony  be  insufficient,  the  wife  should  induce  the 
court  to  increase  it.  But  the  husband  is  liable  for  necessaries  sup- 
plied to  the  wife  before  alimony  is  decreed,  even  although,  as  it  is 
held,  the  decree  afterwards  direct  the  alimony  to  eOmmenoe  from 
a  day  preceding  the  supply  of  the  necessaries/^  One  who  sells  to 
a  wife  living  apart  is  chargeable  with  knowledge  of  the  aUotment 
of  alimony,  and  this  applies  to  alimony  pendente  lite,^* 

§  106.  Effect  of  Banishment,  Insanity  or  ImfMrisonment. 

The  destitute  wife  of  a  lunatic  living  separate  from  her  in  an 
asylum  may  yet  pledge  his  credit  for  necessaries ;  **  though  not, 
of  course,  for  what  she  does  not  need,  as  where,  for  example,  she 
receives  sufficient  income  out  of  his  estate.***  She  cannot  pledge;, 
it  might  seem,  where  he  is  banished  or  in  prison,  provided  the  Uw 
recognize  her  as  feme  sole;  **  but  as  an  agent  of  necessity,  an,d  to 
compel  his  marital  obligation,  she  ought  to  be  pern^itted  to  do  so  if 
she  desires, '  and  not  unfrequently  does  where  he  is  in  jail  or 
prison."     If  the  wife  be  in  an  insane  asylum,  the  husband  is  not 


9.  Almy  v.  Wileox,  110  Mass..  443. 

10.  Winflon  v.  Smyth,  1  B.  &  Ad. 
SOI. 

11.  Simpson  v.  Dutcher,  123  N.  T. 
8.  310. 

12.  Keegan  v.  Smyth,  5  B.  &  C.  3t5; 
IfftcheU  V.  Treanor,  11  Ga.  324 ;  Dowe 
T.  Smith,  11  AUen  (Mass.)  107;  Bur- 
kett  ▼.  Trowbridge,  61  Me.  251. 

13.  Hare  ▼.  Gibson,  32  Ohio  St.  33; 
Maiden  Hospital  v.  Murdock,  21 S 
MaM.  73,  105  N.  E.  457;  Wise  Me- 
morial Hospital  ABS*n  v.  Peyton 
(Neb.),  154  N.  W.  838. 


14.  Beed  V.  Legard,  4  K  Tj,  So  Eq. 
523;  Shaw  T.  T&ompBon,  16  Pi^ek; 
(Mass.)  198;  Badger  t.  Orr,  1  Ohi^ 
App.  293,  34  Ohio  Cir.  Ct.  328. 

15.  ChappeU  ▼.  Nunn,  41  L.  T.  (N. 
S.)  287;  Kichardson  v.  Da  Bois,  L.  B. 
5  Q.  B.  51. 

16.  Reeve  t>om.  Bel.  86. 

17.  See  Ahem  v.  Easterby,  42  Conn. 
546.  The  husband  is  liable  for  his 
wife 's  necessaries,  even  though  she  ha? 
been  declared  a  feme  sole  trader. 
Markley  v.  Wartman,  9  Phila.  (Pa.) 
236. 
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fhe  less  Kable  for  her  support.**  But  not  where  she  is  iii  prison.^* 
And  it  seems  that  under  circumstances  of  misconduct  oti  the  wife^s 
part  the  husband  may  compel  her  to  assent^  after  hei*  release  from 
confinement^  to  live  separate  on  an  allowance,  without  bejjog  ctuirge- 
able  for  her  support  as  one  who  has  turned  his  wife  out  of  doors," 

§  107.  Wife's  Right  to  sell  property  to  Obtain  Necessaries. 

.  The  wife  ought  not,  without  authority,  to  raise  money  by  dis- 
poaing  of  her  husband's  property.  And  the  fact  that  a  Wife  is  left 
by  her  husband  without  means  of  support  does  liot  authorize  her  to 
give  away  household  furniture,  which  he  left  in  her  possession,  in 
payment  of  necessary  services  to  herself."  And  it  was  recently 
held  that  where  a  man  was  sent  to  jail  for  four  months  for  an 
assault  upon  bis  wife,  by  which  she  was  diisabled  from  work,  and 
•he  took  with  him  all  his  mon^y,  leaving  her  no  means  of  support, 
she  was  justified  in  selling,  in  her  extremity,  for  a  reasonable  price, 
•a  coddng-stov6  belonging  to  her  husband,  for  the  strict  purpose  of 
proomitig  the' means  for  the  purchase  of  necessaries.*^ 

Some  of  theold  bookii  raise  a  curious  distinction:  namely,  that 
if  the  wife  takes  up  goods,  as  silk,  and  before  they  ^re  made  into 
clothes,'  pawns  them,  the  husband  shall  not  pay  for  them;  but 
that  it  is  otherwise  if  they  are  made  up  and  worn,  and  then 
pawned;  for  in  the  fpriner  case  they  never  came  to  the  husband^s 
use,  while  iin  the  latter  they  did.**  We  apprehend  that  the  real 
question  in  such  cases  would  be  whether  the  articles  were  or  were 
not  in  fact  necessaries ;  while  at  the  same  time  purchases  of  cloth 
in  quantities,  it  might  be  admitted,  are  not  so  clearly  necessaries  as 
clothing  made  up  for  wear  and  worn.  The  practical  application  of 
this  rule  is  in  cases  where  the  wife  (being,  'as  we  have  said,  for- 
bidden to  borrow  money  for  the  purchase,  real  or  o&tensible,  of 
necessaries)  undertakes  to  raise  funds  for  her  own  -purposes  by 
purchafiing  goods  and  then  selling  or  pawning  them.  We  do  not 
find  a  modern  decision  on  this  precise  point. 

18.  Wraj  y.  Wray,  33  Ala.  IST.  And      Brookfield  y.  Allen,  6  AUen   (Maas.) 
dee  Alna  y.  Plummer,  4  Greenl.  (Me.)      585. 

258;    Wray    y.    Cox,    24    Ala.    337;  21.  Edgerly  y.  Whalan,  106  Mass. 

Brookfield  y.  AUen,  6  Allen  (Mass.)  307. 

585.  22.  .Ahem  y.   Easterbj,   42   Conn. 

19.  2  Stra.  112^2 ;  Bates  y.  Enright,  546. 

42  Me.  105.  23.  Holt,  C.  J.,  in  Etherington  y. 

20.  Wray  y.  Wray,  33  Ala.  187;      Parrott,  1  Balk.  118.    See  also  Beeya 

Dom.  Bel.  84. 
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§  108.  Liability  of  Wife. 

How  far  the  wife  can  contract  liability  for  necessariee  in  her  own 
person,  when  the  husband  is  disehapged  by  her  delinquency,  wa6 
considered  in  the'  case  of  Marshall  v;  Bution.^^  Lord  Kenyon 
observed  that  it  was  not  a  necessary  consequence  of  the  det^rmina- 
tion  of  the  husband's  re8t)onsibility  that  the  wife  should  be  at  lib- 
erty to  act  as  a  feme  sole;  but  that  the  contrary  was  the  truth; 
and  that  any  persons  knowing  her  condition,  who  chose  to  trust 
her,  could  not  complain  if  they  found  themselves  imable  to  sue  her. 
But  these  remarks  are  very  cautiously  put ;  and  it  seems  reasonable 
to  suppose,  as  Justice  Buller  expresses  himself  in  the  case  npon 
which  Lord  Kenyon  commented,  that  the  wife  would  become  liable 
therefor;  certainly  if  she  repriesented  herself  sis  a  single  woman.^^ 
At  common  law  a  wife  was  not  liable  after  her  husband''^  death  for 
necessaries  for  which  he  was  primarily-  liable.^  :Under  Married 
Women's  Acts  a  wife  may  bind  herself  by  an  express  contract  for 
necessaries,*^  if  the  creditor  so  undierstandd  the  contraci^^  But  it 
must  affirmatively  appear  that  she  made  the  purchases  on  'herindi-^ 


M.  MarshaU    v.   Button.    8    T.    B. 

•   . .  .f.  ■•  . 

547. 

S6.  Ooi!  T.  KiteMn,  1  B.  &  P.  339; 
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ST.  Gbairen  t.  Day;  2S^  Hass^  801^ 
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827,  72  P.  521;  Hardiman's  Adm'r  y. 
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Bearing  v.  Moran,  25  Ky.  X<aw,  1545, 
78  S.  W.  217;  S,trawbri4gci  y.  Wolff, 
66  Pa*  Super,  928;  Desmond  y.Dock- 
ery  (Tex.),  116  S.  W.  114;  Metier- y. 
Snow,  90  Conn.  690,  98  A.  322;  Bell 
V.  Bosingnol,  14a  6a.  150^  84 .  S.  ;£. 
542;  Grandy  y.  Haddock,  85  App, 
DiT.  173,  83  N.  Y.  8.  90;.  Oliver  v* 
Webber,  12  Ga.  App.  216,  76  S.  K 
1081;  Noell  v.  O'Neill,  128  Md.  2p2, 
97  A.  513;  Valois  t.  Gardner,  122 
App.  Diy.  245, 106  N.  T.  S.  808 ;  Wick- 
fitrom  y.  Peck,  179  App.  Diy.  855, 167 
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y.  S.  380;  In  re  Tqtten,  137  App.  Diy. 
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Thomas  y.  Passage,  ,54  Ind.  106; 
Quisenberry  v.  Thompson,  19  Ky.  Law, 
1564^  43  &  W.  728;  Bradt  v.  ShuH,  46 
App,.  piv.  347,  ^l.N.  Y.  ;8.  .484;  An^ 
derson  v.  Dayis  &  Onld,  55  W.  Va. 
4:i9;  Woods  y.  Kauffman,  115  ifo. 
App.  398,  9^1  S.  W.:  399 ;  Mayer  y'. 
;Lithaiier,  2§  Misc.  Bep.  173,,  58  N.  Y. 
S.  1064;  Carter  y.  Wann,  45  Ala.  343, 
(oyerr,,  Qunningbam  y.  Fontane,  .25 
Ala.  644) ;  istevens  y.  Hush,  104  Misc. 
69,  171  N.  Y.  S.  41;  EdminstoBL  y. 
Smith,  13  Ida.  645,  92  P.  842;  Weber 
V,  Look,  21  Ky.  Law,  1027,  53  8.  W. 
1034;  Hackman  v.  Cedar,  13  Ohio  Cir, 
Ct,  .618,  5  Q.  C.  D.  293;  Howe  V. 
North,  &9  Mich.  272,  37  N.  W.  213; 
Vanderberg  v,  Kansas  City,  Mo.,  Gas 
Co.,  126  Mo.  App.  600,  105  S.  W.  17; 
Sheriy  y.  Littlefield  (Mass.) ,  122  N.  E. 
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497,  71  S.  B.  765. 
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vidual  credit/^  In  such  case  she  ^ill  be  presumed  to. intend  ta 
charge  her  separate  estate.'®  No  such  contract  can  be  implied.'^ 
A  wife  is  not  liable  for  necessaries  sold  to  her  husband,  where  there 
is  no  evidence  that  he  was  her  agent*^  The  fact  of  such  ag^icy 
muBt  affirmatively  appear.**  Under  the  Oalifomia  statute  a  wife 
is  not  lia.ble  for  her  own  support  unless  the  community  property 
fails,  or  the  husband  refuses  to  support  her,  but  she  may  consent  to 
his  use  of  her  estate  for  that  purpose,"  The  District  of  Columbia 
statute  providing  that  the  husband  shall  remain  liable  for  neces- 
saries contracted  for  by  the  wife  does  not  relieve  her  from  similaf 
liability.**^.  Under  the. Kentucky  statute  she  is  liable  where  the 
goods  were  charged  to  her  though  the  husband  is  primarily  liable 
for  the  same  debt.**.  She  may  be  liable  in  Louisiana  where  she 
has  reserved  to  herself  the  administration  of  her  separate. estate.*^ 
The  faot  that,  a  husband  deserts  and  does  not  provide  for  his  family 
has  been  held  t^.be  a.  refusal  to  perform  a  contract  for  necessarias^ 
Under  the  Michigan  statute  making  a  wife  liable  therefor  in  8U<^ 
casa**  Under  the  Married  Women's  Act  in  the  sameState^  ea- 
abling  the  wife  to  contract  as  to  her  separate  estate,  she  is  not  bound 
by  a  contract  to  pay  for  medical  services  rendered  to  her  husband;** 
but  under  the.  same  statute  she  is  liable  for  clothest  furnished  to  h^i* 
minor  son  under  her  contract.*^  Under  the  Nebraska  statute  the 
wife  is  liable  for  family  necessaries  where  a  judgment  therefor 
against  the  husband  has  been  returned  unsatisfied.*^  Under. the 
New  York  statute  a  wife  is  not  liable  for  medical  services  rendered 
to  her  and  her  child  at  her  request,  in  the  absence  of  a  special 
agreement/*  but  such  an  agreement  will  bind  her."  In  the  same 
State  her  promise  to  pay  for  board  and  lodging  furnished  to  her 
under  contract  made  with  her  husband  has  been  held  without  con- 
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41.  Leake  v.  Lucas,  65  Neb.  359,  93 
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sideration/*  t[nder  the  North  Carolina  statute  limitiiig  thje  ^fe'fk 
capacity  to  contract  to  her  necessary  personal  expenses  or  those,  for 
the  benefit  of  the  family,  it  was  held  that  she  could  not  contract 
ioT  the  erection  of  a  house  on  her  separate  estate."  But  it  wi^s 
held  otherwise  as  to  advances  to  a  tenant  to  enable  him  to  make  a 
crop  which  were  made  by  a  third  person  at  the  wife's  request,  it 
appearing  that  the  wife's  rents  were  the  sole  support  of  the  f amily.*' 
Under  a  Texas  statute  empowering  a  wife  to  contract  for  neces- 
saries and  for  the  benefit  of  her  separate  estate,  it  was  held  that 
she  was  not  liable  on  her  contract  for  nursing  her  husband/^, but  it 
was  held  otherwise  as  to  a  contract  for  the  commercial  education  of 
a  daughter^  where  the  husband  was  absent  and  where  the  wife  s 
means  justified  the  expense/*; .  In  that  State  a  wife  who  has  a 
separate  estate  may  bind  herself  by  a  contract  for  necessaries,  and 
IS  bound  by  a  note  executed  with  her  husband  for  necessaries  of 
which  she  bought  only  a  part/^  In  Wisconsin  a  wife  cannot  bind 
herself  by  a  contract  to  p^y  for  her  board  while  living  with  her 
husband  and  enffa^^ed  in  no  businees/* 

§  109;  V/hat  Constituttte  Necessaries  —  in  General. 

The  wif^s  necessaries  are  such  article  as  the  law  deems  ^sential 
to  her  health  and  coinfbrt ;  chiefly  foicKi,  drink,  lodging,  fuel,  wash- 
ing, clothing,  aiid  inedical  attendance.'  They  are  to  be  determined, 
both  in  kind  atid  amount,  by  the  ttieails  and  social  position  of.  the 
married  pair,  and  inust  therefbre  vary  greatly  among  different 
grades  and  at  diflFerent  stages  of  sbciety."*  The  articles  furnished 
must  be  necessary  and  proper  for  a  family  such  as  that  of  the 
particulai*  husbalid,***  and*  the  creditor  has  the  feurden  of  showing 
that  the  goods  sold  are  necessaries."        . 
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46.  Baa^mare  ▼.  Mountain,  121  N.  0;  Dennys  v.  Sargeanti  6  Car.  &  P.  419 ; 
59,  28  8.  E.  17.  , ,  Berrehlook  v..  Michael,;  Cro.  Jac.  2(^7, 

47.  Flann^y   v,   Chidgey,  33   Twv  258;  n.  to  2  Kent  Com.,  leth  ed.,  146; 
Civ.  638,  77  8.  W.  1034.  ih.  .138,  139;  1  Bl.  C9^^.  442.  . 

48.  Haas  v.  American  Nat.  Bank,  S3.  Sehwaxts  v.  Cohn,  129  N.  Y.  8. 
42  Tex.  Civ.  167,  9^4  8.  W.  439.  464;  Wilder  v.  Brokaw,.141  App.  Div. 

49.  Palmer  v.  Coghlan   (Tex.)^  55  611,  12«  N.  Y.  8.  932;  B.  Altman  & 
8.  W.  1122.  Co.v.    Durland,    173    N.    Y.   8.    62; 

50.  Hild    V.    HelUnaa    (Tex.),   9a  Marshall  v.  Curiy,  23  Pa.  Super.  143. 
8.  W.  44.  5^  Frank  v.  Carter,  219^  N,  Y.  35, 

113  N.  E.  549,  L.  R.  A.  1917B,  128S. 
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§110.  lilustratlbn. 

Qrooieries  pu)rcliased  by  the  wife  for  tlie  family  are. necessaries," 
as  well  as  suitable  clothing  for  her."  Such  clothing  must  be  suitr 
ablfe  to  the  wife's  jcondition  in  life  and  must  be  actually  n^ded." 
Thus  a  large  milliner's  bill  might  not  be  deemed  necessaries  for  the 
wife  of  a  laborer^  while  a  wealthy  merchant  wpuld  be  bound  to  pay 
it.  So,  too,  necessaries  to-day  iare  not  what  tbey  were  fifty  years  ago. 
Nor  i3  the  ordinary  test  to  be  found  in  the  real  situation  and  means 
of  the  married  patties ;  for  this  a  tradesman  cannot  be  expected  to 
investigate ;  but  in  their  apparent  situation,  the  sfyle  they  assume, 
and  the  establishment  they  maintain  before,  the  worlcj;  whicji  every 
husbi^nd  is  supposed  to  regulate  with  suflScienf  prudence."  Arti- 
cles, too,  may  be  of  a  kind  which  the  law. pronounces  necessaries, 
and  yet  a  wife  may  be  so  w^ll  supplied  as  not  to  need  the  particular 
articles  in  question,—  a  distinction  of  som^  consequence.  The 
decisions  in  the'  boots,  relating  ^o  necessaries,  are  therefor-Q  some- 
what  confusing,  as  might  be  expected;  (b^  more  go  si;nce  the 
dividing  line  between  law  and  fact,  in  such  cases,  is  not  marked 
with  distinctn^f^^^ipetim^.^e,,c,ait^t^^ 

are  necessary,}  sometime^  a  jury.  ,  Xhe.prdinfiry.rule  .13  tha,t -the 
court  shall  d^cide  whether  certain  f^rticles  ajfi  to  be  clasj^ed  a$  neeesr 
saries;  while  the  jury,may  determine  the  question  of  aipount,  and 
apply  this  classification  to  tjie.  fjactfi^"  but  .this  rql^,,.  tbpujgl;  iseem* 
ingly  precise,  is  fo^md  difficult  in  its  practical  Application.  •, 

Amon^  thj&  ca^es  we  find  the  foil owipff  article^  classed  as  neces- 
saries  for  the  wife:  Board  a^d  lodging,'^  furniture  of  a. house  for 
a  wife  to  wliomt)l>e  court; had: decreed  £380  a  y©j^r^;as  alimony,*^ 
watches  and  jewelry  such  as  befits  tj^e  style  of  dress  which  the  hus? 
band  sanctions,  especially  if  not  wholly  ornamental,"  silver  fringes 
to  a  petticoat  and  :fiide-saddle''i( value  £94)  •furnished  fo  the'w'if^^of 

55.  Fischer  v.  Brady,  47  Misc.  401^  nett;  114   MsBS.    424;    PhlllipBoii    v. 

94  N.  Y.  g.  25.                          '       '  Hayter,  L.  B.  6  0.  P.  38. 

5*.  ^iner   v.    Boyn^n,'  73    N.    J.'  60.  Harris  v.  Lee,  1  P.  Wins.  438; 

Law,  li€,'5a  A.  436.  Miaytew  v.  Thayer,  8  Gray  (Ma«.)» 

57.  Dokn  V.  Brooks,  168  Ma»^.  35d/  172;  Cothran  v.  Lee, '24  Alii.  380; 
47  N.  3.  4081.  Weliber  v.  Sponlihake,  2  R«ldf.  (N.  t.) 

58.  Waithman  V.  Wakefield,  1  Cainp.  258;  Spaun  v.  Mercer,  8  Neb.  357. 
120;  Gately  Outfitting  Gd.  v.  Vinson  61.  Hunt  v.  De  Blaqniere,  5  Bfng. 
(Md.)  182  8.  W.  133.  550. 

59.  Itenauit  y.  Teakle,  20  E.  L.  A  69.  Cooper  v.  Haseltiiie,  60  tnd. 
Eq.  345;  1  Pars.  Contr.  241;  H4U  ▼.'  App.  400,  98  N.  E.  437;  RayneS  y. 
"WeiT,  1  Allen  (Mass.),  261;  Parke  ▼.  Bennett,  114  Mass.  424. 

Kleeber,  37  Pa.  251;  Baynes  ▼.  Sen- 
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a  serjeant-at-law,"  houseliold  supplies  reasoixahle  and  proper  for 
the  ordinary  use  of  a  family,  although  the  wife  receive  the  earn- 
ings of  two  daughters  living  witt  her,**  perhaps  a  piano,***  a  horse 
worth  $45  for  the  invalid  wife  of  a  miller  earning  $30  per  month, 
in  order  that  she  might  take  exercise  as  advised  hj  a  phjsiciajx; 
the  question  of  suitableness,  hpwever,  being  left  to  the  jury.** 

§  111.  Counsel  Fees. 

A  husband  has  been  held  liable  for  reasonable  legal  expenses 
incurred  by  a  wife  who. had  been  deserfted  by  her  husband,  pre- 
liminary and  incidental  to  a  suit  for  restitution  of  her  conjugal 
rights,  and  in  obtaining  professional  advice  as  to  the  proper  method 
of  dealing  with  tradesmen  who  were  pree9i|}g'.tj?if$irrbiUs^y-aAd;for 
reasonable. legal ;'e^j>^^,  i&  ^efma^  o^  a.  prosecution  ix)CBtit\ited 
against  a  .wi£s  l^y.her  iiusl^nd,*"  ai>d  even^.in  ^  just  ^iis^,  for 
prosecuting:  .him,**  a^idi  the  cpatof  divpi^ceproce^ings,  including 
fees  of  a  psoctE^r>  wb^re  thet  ti^fe^ad  re^sonabl^grotind.for  institut- 
ing thorny  but. not  otherwise,^* . especially :  where  tieeesaary  fori  the 
wife's  protection.^^  He  has  been  held  liable  for  such  services 
rendered  in  committing  hef  to  an  insane  aayluin,^^  and  "f  or  counsel 
to  defend  he^r  charaoter  ia  asuit  against  her.^'.  :  He.  has  been  heid 
not  liable  f<yr  th6  expanse  of  an  indictment  by  the  wife  for  assault,^ 
nor  for  counsel  fees  x|i  a  su?i  for  diyojrcQ  or  to  einforce  a  marriage 
settkment^  whether  the  wife  be  plaintiff  or  defendant.^^    A  hueh 


€8.  Skin.  349.   • 

Si.  HflU  V.  Weir,  1  Ajlen  (MaM.) 
261.  .      . 

65.  Paxke  ▼.  Ebeber,  37  Pjl  SSI. 
But  see  ChappeUv.' Nunn,-  41  li.  T. 

66.  Oomelia  y.  EUis^  11  lU.  564. 
67«  Wilson  y.  Ford,  L.  B.  8  Ibr.  63. 
66.  Warnar  r.  Heiden,  2S  Wis.  517. 
66.  She^erd  y.  Mackoul,  :3  Camp. 

326;  Moms  Y.  Palner,  36  N.  H.  123. 

70.  Brown  y.  AckroT'd,  34  E.  li.  & 
£q.  214;  Porter  y.  Briggs,  38  la. 
166. 

71.  Maddy  v.  Prevnlsky  (la.),  160 
N.  W.  762,  L.  B.  A.  1917C,  335; 
Wick  Y.  Beck  (la.),  153  N.  W.  836, 
L.  B.  A.  1915F,  1162. 

72.  Moran  y.  Montz,  175  iSlo.  App. 
360,  162  8.  W.  323. 


!    79L  Hamilton.  Y*8aliBtmr)r,  13^  Uo. 

,AlJJ).  718,  114:  S.  W.  663.  :     . 

74.  Grindell  y.  Gk>dmond,  5  Ad.  ft 
%V765.  Eapeoianjif  thegroiuidalfor 
iaBtitniing  criminiU  proceedinga  did 
not  •  appear  reasonsbla.  SmiOi  .  y. 
.DaY3a>  45  N.  H.  ii66. 
•  7i^  Pbaraon  y.  Darriagtoa,  32  Ala. 
2Sb7 ;  Dow  y.  Eyster,  7d  DL  254 ;  Me- 
.GuUough  v..  Bobinaon^  •  2  Ind«  630 ; 
Yeiaer  y.  Lowe,  50  Neb.  310,  66  N.  W. 
647 ;  MorriBon  y.  Holt,  42  N.  H.  478, 
80  Am.  Dec.  120;  Wing  y.  HUrlburt, 
15  Vt.  607,  40  Am.  Dec.  695;  P^sar- 
8on  V.  Darrington,  32  Ala.  227;  Mof- 
riflon  Y^  Holt,  42  N.  H.  478;  Thiimp- 
son  V.  Thompson,  3  Head  (Tenn.), 
527;  Ooffin  v.  Dttnliam,  8  Cush.  (Mass.) 
404;  Shelton  y.  Pendleton,  18  Conn. 
417;  Johnson  y.  Williaitas,  3  la.  67; 
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band  whose  wife  is  living  apart  from  tim  is  not  liable  for  counsel 
fees  incurred  by  her  in  defending  a  prosecution  for  that  offence/* 
nor  for  services  rendered  by  an  attorney  who  knew  of  a  separation, 
especially  where  the  court,  in  a  proceeding  for  separate  main- 
tenance, had  fixed  the  wife's  all6waiice,^^  nor  in  such  an  action 
where  th-e  parties  have  become  reconciled  and  have  resiiined  cohab- 
itation,'* nor  for  counsel  fees  in  a  proceeding,,  ajgainst  -him  ior 
divorce,  other  than  the  amount  allowed  by  the  court,'  or  for  Wal 
advice  pending  such  a  proceeding,  nor  for  such  services  in  an 
action  brought  against  both  spouses  for  the  construction  of  a  trust 
deed  made  by  th^  husband  alone. 
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§  li2.  Medical  Services.  .    . 

•Medical  services  rendered  to  the  wif6  are  generally  tiecessariee,** 
but  riot  where  such  sei^ices  were  tendercfd  6n  her  sole'ctedit,*'  or 
where  she  liv^  apart  without  justifiable  cauiie.'*  Undfer  the  Keh- 
tticky  ^attite  the  husband  alone  is 'liable  for  medical  services  fur- 
nifiifaed  to  the  wife,  if '  suitable  to  her  condition  in  lite."  •  Medical 
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I>raip.  ▼.  Hogan,  50  Cal,  121;  Dow  t*  81.  Malligan;V.  Mull^aa,  161  Ky. 
Eysteri  79  lU.  254;  Whipple  v.  (iilea,  ^28,  17l  S.  W.  4^6. 
S&  N.  H.  139;  Williains  v.  Monroe,  19  88.  Johnson '  v.  Coleman'  (Ala.),  '69 
B.  :Mpn. .(Ky.)  5^4;  Bay  Yj  Adden,  .  So. .3^9;  Citj  of  (>Iii|pbufl  y«  Straas- 
50  N.  H.  82.  Legal  ezpenaes  and  tees  ner.  138  Ind.  301,  34  N.  E.  5;  Button 
are  sometimes  chargeable  against  k  v.  Weaver,  87  App.  Div.  224,  84  N.  T. 
hnsiaiftd,  in  eases  of  thsB  sort,  booatis^ :  B;  388;  Sehbeideir  t: 'Bosenfoamn,  82 
the  statute  says  so.  Thomas  y.  Misc.  143,  101  N.  Y.  8.  529;  Thrall 
llioBm6,.7.BiMh  (Ky.)i  665;  W^^er  Hospital  v.  Caren,  140  Appi  Biv.:  t71, 
V.  Heiden,  28  Wis.  517;  Glenn  ▼.  GiH,  124  N.  Y^  &1038;  In;  re  Baboock^  169 
W<3fti.  ^4;  ».  .:  N.  Y.  8.  800,  171  N.  Y.  8.  1078; 
Deeisftoni  differ;  bnt  the  weight 'otf  Davenpbrt  v.' ButOedge  (Ter>.)>  187 
anthority  is  that  an.  aetion  at  Uur  for  S.  W.  98>8..  A  husbiand  is  not  liable 
his  fiMB  caxolot.  be  maintained  by  a  to  a  surgeon  who  operated  on  his  wif», 
solicitor  who  proseetftes  or  defends  on  where  the  wife  did  not  request  the 
the  wife 's  behalf  against  her  husba^nd.  operation,  but  ,6nly  passiyely  aoqui- 
Fees  and  retainers  for  more  solicifecra  esced  in  it,  and.no  person  hating  any 
than  Were  needful  oaanot  be  lillowed.  power  ofiageney  for  the  fajEiduind  re- 
See.  DiTor.ee,  post^  Vol.  II.>  quested  or  authorned  it*    Kennedy  v. 

76,  Peaks  v.  Mayhew,  94  Me.  571,  Benson,  144  N.  Y.  fi.  .787. 

48  A..  172.  83.  Black  v.  Clements,  2  Pennewill 

77.  Damman  T.  Bancroft,  43  Miae.  (Del.),  499;  47  A.  617. 

678i  8$  N.  Y.  8.  386.         .  84.  Wolf  t.  Schulman,  45  Misc.  418, 

78»  Kunta  v.  Kunt«,  $0  N.  J*  Bq.  ^N.  Y.  8.  363;  Morgenroth  v.  Spenedt, 

429,  83  A.  787.  124  Wis.  564,  102  N.  W.  1086. 

79.  Zent  v.  Sullivan,  47  Wash.  315,  86.  Towery  v.  McGnw,  22  Ky.  Law, 

91  P.  1088,  13  L.  B.  A.  (N.  8.)  244.  155,  56  S.  W.  727. 

80.  Meaher  r,  Mitchell,  1X2  Me.  416, 

92  A.  492,  L.  B.  A.  1915C,  467. 
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attendance  rendered^  without  tlie  husband's  assent,  by  a  qnack 
doctor,  are  not  necessaries,**  but  when  a  husband  disputes  a  bill  for 
medical  attendance  on  the  ground  of  malpractice,  or  an  unnecesftary 
surgical  operation,  the  burden  is  on  him  to  show  it.*^       . 

§  113.  Dent9l  ServiQcs. 

Necessaries  include  a  set  of  false  teeth,  and  reasonable  dea- 
ti&tory,"  and  deiital  seryices  geperallyJ 


89 


§114.  Last  Sickness  and  Funeral  Expenses. 

A  surviving  husband  is  primarily  liable  for  the  funeral  expenses 
of  his  deceased  wife,®*'  even  though  she  lived  apart  from  him,®^  and 
has  a  separate  estate,®^  but  it  is  sometimes  held  that  her  estate  is 
secondarily  liable  where  he  does -not  pay  them.**::  In  Mastochu- 
setts  and  New  Yorl^  it  is  held  that  her  estate  is  solely  liable  for:  her 
funeral  expenses.*^  A  third  person  defraying  a  wife's  funeral 
exp^ises  may  recover  from: the  husband  the  amount  expended. 
He  is  also  liable  for  the  necessary  expense  of  h^r  last  sickness. 
But  a  wife  is  not  liable  for  her  husband's  funeral  expenses,  in  the 
absence  of  statute.*^     U^der  the  Iowa  statute  the  expense  of  a 
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as.  Wood  ▼.  O'EeUy,  8  Cush. 
(Mass.)  40^. 

S7.  MeOlaHan  t.  Adams,  19  Pick. 
(Man.)  333. 

as.  Clark  ▼.  Tenneson  (Wi8.)i  130 
N.  W.  S95^  33  L.  R.  A.  (N.  8.)  426; 
Freeman  t.  Holmee,  62  Ga.  556;  Oil- 
man V.  Aadms;  28  Vt.  241. 

88.  Clark  v.  Tenneson,  146  Wis.  65, 
130  N.  W.  895. 

90.  Carpenter  y.  Havelrigg,  103  Kj. 
538,  20  Ky.  Law,  231,  45  S.  W.  666; 
Bo  wen  v.  Dangberty,  168  N.  C.  242, 
84  8.  E.  265;  8taek  t.  Padden,  111 
Wis.  42,  86  N.  W.  568;  Gustin  v. 
Bryden,  205  HI.  App.  204;  Scott  ▼. 
Carothers,  17  Jnd.  App.  673,  47  N.  £. 
389 ;  In  re  8killman  's  Estate,  146  la. 
601,  125  J^^.  W.  343;  Kett^er  v.. Nel- 
son, 146  Ky.7, 141  S.  W.  40<r;  Brand's 
Ex'r  v.Brand,  109  Ky..  721,  22  Ky. 
Law,  1366;  Sears  t.  Giddey,  41 
Mich.  590,  2  N.  W.  917,  32 
Am.  B.  168;  BoTven  v.  Daugherty, 
168  N.  C.  242,  84  S.  0&  265 ;  Hatton 
V.  Cunningham,  162  N.  Y.  8.  1008; 
George  H.  Humphrey  &  Son  v.  Huff, 


3  Ohio  App.  lU,  35  Ohio.  Cir.  Ct.  117; 
In  re  StadtmuUer,  110  App.  Div.  76, 
96  N.  Y.  8.  1101;  7*  rie  Klingensmiti, 
58  N,  Y.  8.  3T5,  20  Civ.  ProC*  B»  69r; 
Towery  v.  McGaw,  22  Ky.  Law,  155, 
56  8.  W.  727. 

91.  Scott  V.  Carothers,  17  Ind.  App. 
678,  47  N.  E.  389;  Watkins  v.  Brown, 
89  App.  Div.  193,  85  N.  Y.  8.  820. 
.    92.  In   re   Conn's   Estate,   65   Pa. 
Super.  511. 

93.  Carpenter  ▼.  Hazelrigg,  103  Ky. 
538,  20  Ky.  L.  231,  45  8.  W»  666. 

94.  Morrissey  v.  Mulhem,  168  Mass. 
412,  47  N.  E.  407 ;  In  re  StadtmuUer, 
110  App.  Div.  76,  96  N.  Y.  8.  1101. 

95.  Stone  v.  Tyack,  164  Mich.  550, 
129  N.  W.  694,  17  Det.  Leg.  N.  1118. 

96.  Ketterer  v-  Nelson,  146  Ky,  7, 
141  S.  W.  409;  Long  v.  Beard,  20  Ky. 
Iaw,  1036;  Stonewfer  v.  Bhriver,  100 
Md.  24,  5^  A.  139. 

97.  Bobinson  v.  Fonst,  31  Ind.  App. 
•384,.  9^  Am.  St.  B.  2^9;  Hollands- 
worth  V  Squires  (Tenn.),  56  8.  W. 
1044;  Compton  v.  Lancaster  (Ky.), 
114  S.  W.  260. 


§  116 


HUSBAKD    AND   WIFE. 


140 


husband's  last  sickness  is  a  family  expense  for  which  the  wife  is 
liable^  even  though  the  claim  against  the  estate  of  the  husband  had 
been  lost  by  failure  to  prove  within  the  statutory  period.®"  Under 
the  Washijigton  statute. a  wife  is  secondarily  liable  for  her  hus- 
band's funeral  expenses  after  the  funds  of  his  estate  have  been 
exhausted;®^  and  for  her  husband's  medical  and  hospiital  expenses, 
though  she  was  in  another  State  when  they  were  rendered,  it'  ap- 
pearing that  she  corresponded  widi  him  and  after  his  death  secured 
a  decree  giving  her  his  estate/  Under  the  Wisconsin  statute  the 
wife's  estate  is  primarily  liable  where  the  undertaker  furnishes  the 
funeral  on  the  credit  of  her  separate  estate,  independently  of  the 
liability  of  the  husband,  who  ordered  it,* 

§  1 15.  What  are  not  NeceBsaries. 

The  following  articles  have  been  held  not  to  be  necessaries: 
Articles  of  jewelry  for  the  wife  of  a  special  pleader,*  a  deed  of 
separation,^  passage  tickets  in  general  to  enable  the  wife  to  travel, 
except  perhaps  for  a  clearly  needful  purpose,'  "  religious  inatrue- 
tion/'  or  the  rent  of  a  church  pew,*  diamond  earrings,  a  Watch  for 
the  wife's  daughter  by  a  former  husband^  and  chain  for  a  servant's 
lover,^  a  set  of  "  Stoddard's  Lectures,"  "  apartment  decorations  fur- 
nished and  charged  to  the  wife,*  a  sofa  cushion,  lamp  and  gown  for 
a  wife,  the  whole  bill  amounting  to  $22.25,^^  board  at  a  erunofier 
hotel  for  the  period  of  the  summer  season  at  a  place  away  from  the 
family  domicile,*^  a  horse  for  use  in  the.wife^s  separate  business.** 
Articles  which  are  extravagant  and  altogether  beyond  the  husband's 
circumstances  and  degree  in  life  are  not  necessaries.**     A  husband 


98.  Vest  V.  Kramer  (la.),  H* 
N.  W.  886. 

99.  Bnttcrwortli  t.  Bredemeyer,  74 
Wash.  524,  133  P.  1061. 

1.  Bussell  T.  Grauman,  40  Wash. 
667,  82  P.  998. 

2.  Schneider  v.  Breier's  Estate,  129 
Wis.  446,  109  N.  W.  99,  6  L.  B.  A. 
(N.  S.)  917. 

8.  Montague  ▼.  Benedict,  3  B.  A  0. 
631. 

4.  Ladd  y.  Lynn,  2  M.  ft  W.  265. 

6.  Knox  ▼.  Bushell,  3  C.  B.  (N".  S.) 
334. 

6.  St.  John's  Parish  v.  Bronson,  40 
Conn.  75. 

7.  Otto  ▼.  Matthie,  70  TO.  App.  54. 

8.  Shuman  y.  Steinol,  129  Wis.  422, 


109  N.  W.  74,  7  L.  B.  A.  (N.  S.)  1048. 

9.  Proctor  v.  Woodruff,  119  N.  Y. 
S.  232. 

10.  Baymond  y.  Cowdrej,  19  Misc. 
34,  42  N.  Y.  S.  557. 

11.  Stevens  v.  Hush,  176  N.  Y. 
Supp.  602. 

19.  Palmer  y.  Coghlan  (Tor.),  55 
S.  W.  1122. 

18.  Caney  y.  Patton,  2  Ashm.  140. 
In  Phillipson  y.  Hajter,  L.  B.  6  0.  P. 
38,  goods,  such  as  a  gold  pencil-case, 
cigar-case,  gloye-boz,  scent-bottle, 
guitar,  music,  and  purse,  to  the  yalue 
of  £20,  were  held  not  to  be  necessaries 
chargeable  a^inst  the  husband,  who 
was  a  clerk  with  a  salary  of  £400  a 
year. 
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is  not  liable  for  expenses  of  administering  his  wife's  eetate  or  for 
an  action  brought  by  her  representative.^^ 

§  116,  Joint  Statutory  Liability  for  "Family  EJxpensea-'' 

A  contract  qapacity,  involving  legal  liability  from  the  separate 
estate,  is  .now  quite  frequently  sust-ained  as  to  thB  wife,  without 
requiring  her  to  stand  on  her  old  footing. of  agent  for  the  husband 
to  serve  her  dire  needs.***  This,  as  an  enlargement  of  contract 
power  in  a  married  woman^  results  in  part  from  protecting  her 
separate  property,  over  which  it  h  hardly  just  that  she  should  enjoy 
full  dominion,  without  contributing  something  from  its  income  to 
the  comforts  of  the  matrimonial  abode.  In  many  States  the  hus- 
band is  still  under  the  common-law  obligation  to  support  his  wife 
and  family;  and  primarily  this  continues  almost  universally  his 
duty;  but  great  modifications  of  the  old  rule  have  of  late  been 
established  both  in  England  and  America. 

Thus,  under  the  English  Married  Women^s  Act  of  1870,  a  wife 
having  separate  property  is  rendered  liable  to  the  parish  for  the 
maintenance  of  her  husband  and  children.**  Some  of  the  Amer- 
ican married  women's  acts,  too,  charge  the  wife's  separate  estate 
distinctly  with  necessaries  or  with  articles  of  "  family  supply,'* 
though  not  unless  she  contracted  for  the  articles,  or  unless,  at  least, 
her  husband  was  destitute  of  the  means  of  payment.*^ 


14.  Long  ▼.  Bemrd,  20  Ky,  Law, 
1036,  4S  8.  W.  15S. 

Iff.  For  the  coverture  dbetrine  of 
necMflaries  and  the  wife's  agency  for 
proenring  them,  see  supra,  83. 

16.  Aet  SB  &  34  Viet.,  ch^  93. 

17.  Covert  v.  Hughes,  15  N.  T.  306  j 
MeConniek  ▼.  Math,  49., la.  596;  Con* 
Aingham  r*  Fontaine,.  25  Alia.  644; 
Bogers  v.  Boyd,  33  Ala.  175;  Finn  ▼. 
Bose,  12  Ia«  566. '  See  Sharp  v.  Bums, 
35  Ala.  653;  Callahan'  v.  Patterson, 
4  Tex.  61.  Debt  ineurred  in  proenring 
a  substitute  for  a  hnsbAnd  who'  watf 
drafted  is  not  included  among  ''neee»' 
aaries"  thus  oUargeable  Upon  the 
wife.  Ford  v.  Teal,  7  Bush  (Ky.), 
156.  See,  fnrtliMr,  Lawrence  v.  Binlia- 
mon,  24  la.  80.  State  aid  to  a  sol- 
dier's  wife  is  chargeable  as  abo^. 
Hammond  t.  dorbett,  51  N.  H.  311. 
Medieal     attendance,     rendered     the 


wife  at  her:  request,  may  be  thus 
charged.  Tates  ▼.  Lurvey,.  65  Me.  221 ; 
May  v.  Smith,  48  Ala.  483.  But  see 
Thomas  v.  Passage,  54  Ind.  106;  Web- 
ber, v.  Spannhake,  2  Bedf.  (N.  Y.) 
256«  Needful  serrants  are  thus 
charged.  Pippin  v.  Jones,  52  Ala.  161. 
.  Btt  in  New  Yoark,  to  charge  the 
wife's  separate  ei^te  for  nurses  aad 
household  expenaes  not  tendered  if  or 
its  benefit,  a  distinct  agreement  to 
thftt  effect  oiust  appear  on  the  wife  *b 
part.  .  £iaenIor.d  ▼.  Snyder,  71  N,  Y. 
45.  •       ' 

A  husband,  under  some  local  stat- 
utes, is  not  liable  for  municipal  ex- 
penaes  incurred  in  treating  his  insane 
wife  at  a  publio  institution.  Delaware 
County  T.  McDonald,  46  la.  170; 
Commissioners  v.  Schmoke,  51  Ind. 
416.  As  to  making  a  husband  a  pan* 
per^  by  his  wife's  receiving  paupor 
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)  .Doubtless  a  mArried  woman  may  be6oiiie  bound  for  ber  own 
necessaries,  and  in  a  sense  for  what  may  be  oalied  ^^  family  neces- 
saries "  to  a  reasonable  and  proper  extent,  contracted  on  the  faith 
of  her  separate  estate,  whether  her  husband  be  insolvent  or  not,  or 
'without  irreans,  so  long  as  neither  he  nor  his  credit  were  cbnsidWed 
in  the  transaction  between  herself  and  the  storekeeper;  and  her 
separate  estate  is  answerable  accordingly  in  a  suit  against  her  under 
many  statutes."  Under  such  a  statute  both  spouses  are  princi- 
pals,^^ eacih  holding  the  other  out  by  the  marriage  relation  as  agent 
to  incur  family  expenses.*®  This,  in  part  at  least,  upon  equity 
principle,  too,  as  something  beneficial  to  her,  and  authorized  by  her 
upon  the  express  credit  of  her  separate  estate.**     And  though  the 


aid,  under  laws  of  aettlementy  aee 
Lewifiton  v.  Harrison,  69  Me.  504. 

As  statutory  necessaries  cannot  be 
charged  against  the  wife's  separate 
property,  improvements  on  real  estate, 
out-houses,  and  fencing.  Lee  ▼. 
Campbell,  51  Ala.  12.  Money  of  the 
wife  used  by  her  husband,  with  her 
eonsent  and  knowledge,  in  payment 
of  ordinary  household  expenses,  and 
without  agreement  for  its  repayment, 
cannot  be  recovered  by  her  from  his 
estate.  Courtright  v.  Courtright,  53 
la.  57.  But  see  Sherman  v.  King,  51 
la.  182.  As  to  the  wife's  check  or 
draft  for  supplies,  see  Gastleman  y. 
Jeffries,  60  Ala.  380. 

Under  the  Mississippi  Code  the 
iN'ife's  separate  estate  is  liable  for 
<< plantation  supplies."  Lake  v.  DU- 
lard,  55  Miss.  63 ;  Wright  ▼.  Walton, 
56  Miss.  1;  Ogden  t.  Gnice,  56  Miss. 
330;  Grubbs  ▼.  Collin,  54  Miss.  368. 
*  *  Articles  of  comfort  and  support  for 
the  household ' '  are  thus  chargeable  in 
Alabama.  Baker  ▼•  Floumoy,  58  AUu 
650;  Jones  t.  Wilson,  57  Ala.  122; 
May  T.  Smith,  48  Ala.  483 ;  Cauly  v. 
Blue,  62  Ala.  77.  "Expenses  of  the 
famfly"  are  thus  chargeable  under 
Iowa  Code.  McCormick  t.  Muth,  49 
la.  536;  Jones  v.  Glass,  48  la.  345. 

18.  Gunn  v.  Samuel,  33  Ala.  201; 
Catron  v.  Warren,  1  Cold.  (Tenn.) 
358;  WyUy  v.  Colling  9  Ga.  223; 
Black  V.  Bryn-.  18  TVx.  453:  Kicroney 
V.  Neiman.  73  Pa.  330:  OTonnor  v. 


Chamberlain,  59  Ala.  431;  Labareo  v. 
Colby,  99  Mass.  559;  Davidson  v.  Me- 
Candlish,  69^  Pa.  169;  Campbell  v. 
White,  22  Mich.  178 ;  Craft  v.  Bolland, 
37  Conn.  491;  Murdy  v.  Skyles,  101 
la.  549,  70  N.  W.  714,  63  Am.  St.  R. 
411;  Houghteling  v.  Walker,  100  F. 
253  (wife's  liabilitiy  for  rent  of 
house  leased  by  husband)  (affd.  46 
C.  C.  A.  512,  107  F.  619);  Banner 
Mercantile  Co.  v.  Hendrick,  24  N.  D. 
16,  138  N.  W.  993;  Meier  &  Frank 
Co.  v.  Mitlhner,  75  Ore.  331,  146  P. 
796;  Dale  v.  Marvin,  76  Ore.  528,  148 
P.  1116,  rehearing  denied  Id.  1151. 

19.  In  re  SkiUman's  Estate,  146  la. 
601,  125  N.  W.  343. 

50.  Arnold  v.  Keil,  81  lU.  App. 
237. 

51.  The  wife's  equitable  separate 
estate  is  not,  apart  from  her  credit, 
liable  for  family  board,  though  the 
husband  be  insolvent.  Mayer  v.  Oal- 
Inchat,  0  Bich.  Eq.  (S.  C.)  1.  But 
when  upon  credit  of  her  separate  es- 
tate,  equity  wiU  enforce  it.  Priest 
T.  Cone,  51  Vt.  495;  Boberts  v.  Kel- 
ley,  51  Vt.  97.  But  cf .  Weir  v.  Groat, 
4  Hun  (N.  Y.),  193;  Sorrel  v.  Clay- 
ton, 42  Tex.  188;  Baker  v.  Harder, 
4  Hun,  272 ;  Collins  v.  Underwood,  33 
Aik.  265.  -For  in  some  States  the 
wife's  own  benefit,  apart  from  diil- 
dren  or  husband,  is  strictly  regarded. 
House  rent  to  a  reasonable  amount 
may  be  thus  charged  by  wife 's  express 
]>roouroment.     Harris  v.  Williams,  44 
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husband  be  considered  still  p^resuiijably  liable,  as  to  supplies  for  th^ 
needful  clothing,. support,  and  education  of  his  wife  and  family, 
the  wife,  continuing  hie  agent  as.  at  the  common  law^  yet  for  such 
supplies  the  wife  may,  as  some  States. hold,  rentier  herself  liable, 
and  by  h^  actual  eonsent,  express  or  implied,  constit^ite  ,eyen  the 
husband  him$el|.  a  pureha^^r  pf  such.^i^ppliesias.her  agent,  she 
being  the  principal**^  ilf  there  be  any  good,  sense  in  the  rule  tb^t, 
where  credit  lis  once  given  to  the  wife,  the  husbaiud  will  not  be 
liable,  tbotu^  the.  articles  purchased  be  a  necessary,  it  is. in  cases 
where^  the  wife  has  a  separMe  income  or  separate  property  of  her 
own,  and  under  herown  control."  If  the  expense  is  for  the  family 
within  the  meaning  of  the  statute  it  is  immaterial' whether  it  was 
strictly  neceflsariesj"  if  the  articles  are  for  aiid  are*  used  by  gome 
member  of  the  family,*^  or  go  to  the  support  or  joint  benefit  of 
both,^  or  if  puriehased  by  a  member  of  the-  family,-  though  over 
age,  and  whether  purchased  before  or  after  tl^e .husband's  death." 
To  recover  under  such  a  statute,  the  creditor  must  show  that  there 
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Tex.  134;  Wright  v.  Meriwetlidr, :  51 
Ala;  183*  But  not  'witliput.  sncK  e^- 
presa  procurement.  Eustaphieve  v« 
Ketchum,  13  N.  Y.  621.  Wliether  a 
husband's  discharge  in  banklrupfcy 
will  relieve  the  wife's  estate  from  a 
claim  for  family  necessaries  where  it 
is  not  clear  that  express  credit  was 
given  .to  the  wife,  see  Wilson  v.  Ben- 
shaw,  91  Pa.  224;  Jones  v.  Glass,  48 
la,  345. 

Articles  not  striclj  necessaries  have 
thuB  been  charged  upon  the  wife,  she 
having  expressly  contracted.  Adams 
▼.  Charter,  46  Conn.  551;-li^ner  v. 
Brown,  47  Mo.  505.  But  not  usually 
what  were  neitlier  her  necessaries  nor 
expressly  contracted  for.  Parker  v* 
DiUard,  50  Ala.  14.  Where  Articles 
consist  partly  of  enforceable  necessa- 
ries, and  partly-  of  articles  not  so  en- 
forceable, the  liability  of  the  former 
may  be  enforeed,  regardiess  of  the 
latter  articles.  Parker  v.  DiUard,  50 
Ala.  14;  Leer  v.  Tannenbaam,  62  Ala. 
501;  Robert*  V.  Kelky,  51  .Vt.  97, 
No  change  in  thv  wife's  statutory 
separate  efstatie,  exiivtiapr  and'liablb  fot 
thtf  flc^mtnt'Whefi  it  was  Jiade,  can 


defeat  ^^^rooeedings  to  compel  pay- 
ment: Cheatham  ▼*  Newman,  59  Ala. 
547. 

d2.  Cook'  V.  Ligon,  54  Miss.  368. 
And  see  Powers  V.  Russfcllj  S6  Mich. 
179;  Wilson  v..  Herbert,  41. N.  ,f.  L; 
454;  Sherman  v.  King,  51  Ta.  182; 
Miller  v..  3rown>  f7  Mo.  .,505,  aa  to 
requiring  aMrmative  proof  that  the 
T^fe  purchased  on  het  own  credit  in 
order  to  charge  her  isepArate  estate. 

23.  Equity,  under  very  strong  cir- 
cumstances of  expediency,  has  rer 
quired  the  wife's  separate  income  to 
be  applied  towards  her  support;  as 
where  she  is  insane,  and  consequently 
botk  helpless  as  a  wtfe  and  ineapftble 
of  giving  or  withholding  assent.  See 
Davenport  v.  Davenport,  5  Allen 
(Mass.),  464. 

84.  Berow  v.  Shields,  48  Utah,  270, 
15ff  P.  538. 

85.  Oilman  v.  Matthews,  20  Colo. 
App.  170,  77  P.  366. 

86.  Ferrigino  v.  Keasbey  (Conn.), 
106  A.  445. 

87.  Graham  &  Corry.  v.  Work,  163 
la.  383,  141  N.  W.  428/ 
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was  a  legal  relation  of  husband  and  wife,*"  Under  the  Connecticut 
statute  both  spouses  are  liable  for  the  "  reasonable  apparel ''  of  the 
wife,  thoilgh  he  has  not  abandoned  her.**  Under  the  Illinois  stat- 
ute making  a  wife  liable  for  family  expenses,  a  wife  was  held  not 
liable  for  the  expense  of  caring  for  a  drunfcen  husband,  from  whom 
she  was  separated.*®  Under  the  Iowa  statute  making  the  wife 
liable  for  family  expenses,  a  creditor  who  has  a  judgment  against 
the  husband  for  such  a  debt  may  in  equity  subject  the  wife's  prop- 
erty to  the  debt  without  first  obtaining  judgment  against  her.*^  In 
Louisiana  a  wife  separated  from  her  husband  in  property  should 
contribute  to  the  family  expenses  and  the  education  to  the  extent  of 
her  means.**  Under  the  Nebraska  statute  the  wife  is  liable  for 
the  husband's  support  and  necessary  medical  attendance  while  he  is 
temporarily  helpless,  if  he  is  a  member  of  the  family.**  In  Texas 
both  spouses  are  liable  for  her  support  where  he  abandons  her.*^ 

§  117.  Measure  of  Liability.' 

Under  such  a  statute  the  wife's  liability  is  measured  by  her 
husband's  contract,  and  payment  by  him  and  the  statute  of  limita^- 
tions  both  inure  to  her.**  Therefore  a  note  which  the  husband  has 
given  for  such  a  debt  does  not  bind  either  as  to  the  validity  of  the 
debt  or  the  amount  of  it.**  Her  liability  cannot  be  enlarged  by 
his  act  and  should  not  be  extended  by  construction.*^ 

§  118.  Effect  of  Separation. 

.  Such  statutes  do  not  apply  where  there  has  been  a  separation,** 
Where  there  is  a  permanent  separation  the  creditor  cannot  recover 
under  such  a  statute,  there  being  no  *'  family ,*'  within  its  mean- 
ing.*® ThfCrefore,  under  such  a  statute  the  creditor  must  show  that 
the  good»fiued  for  were  within  the  statute  and  that  the  spoiises  were 

88.  Band  ▼.  Bogle,  197   HI.  App.  84.  Palmer  v.  Coghlan    (Tex.)»  55 

476;  Berow  v.  Shields  (Utah),  159  P.  8.  W.  1122. 

SSS.  86.  Morae  v.  Miaton,  101  la.  SDS, 

88.  Paquin,  Limited,  t.  WeaterMt  70  N.  W.  691. 

(Coniii),  106  A.  766.  88.  MeCartney  &  Bona  Co»  Vw  Garter, 

80.  Featherstone  v.  Chapin,  93  HI.  129  la.  SO,  106  N.  W.  SSO. 

App.  223.  87.  MoCartiie7  6  SonaOow  v.  Garter, 

81.  Boss  Y.  Jordan,  118  la.  304,  88       129  la.  20,  105  N.  W.  339i 

N.  W.  1070i  .98.  O'Briea  v.  Qalley-Stoekton  Shoe 

38.  First  Natchez  Bank  t.  Moss,  52  Co.  (Colo.),  173  P.  544. 

La.  Ann.  1524.                                  .  -  88.  Berow  v.  Shields,  48  Utah,  270, 

38.  Leake  v.   Lucas,  65  Neb.  359,  159  P,  538  (holding  that  a  temporary 

91  N.  W.  374,  62  L.  R.  A.  190  (affd.  separation  wiU  not  prevent  recovery). 

reh.,  65  Neb.  369,  93  N.  W.  1019). 
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in  fact  living  together.^  TTnder  sncli  statSiites  the  rights  of  the 
creditor  are  not  affected  by  a  contemplated  Reparation  of  tdiich  he 
knows  nothing,*^  especially  -where  he  has  no  means  of  knowledge/* 

*  f  .  -  • 

§  119.  House  Rent 

Under  the  Colorado  statute  making  the. wife  liable  for  family 
expenses,  where  a  husbtod  leased  a  house  which  the  family  occu- 
pied as  a  home  and  where  he  vacated  prior  to  the  determination  of 
the  lease/ during  which  the  furniture  was  damaged,  it  was  held  that 
the  rent  after  the  family  moved  out  and  the  damage  to  the  furniture 
were  not  family  expenses.*'  Under  the  same  statute  she  was  held 
liable  for  room  rent  thoi^h  her  husband  rented  the  room.**  Under 
the  Illinois  statute  it  was  held  that  the  wife  was  liable  for  the  rent 
of  house  leased  by  the  husband,  of  which  she  occupied  part  only,  he 
leasing  the  remainder  to  another  tenant.*"  Under  the  Kentucky 
statute  enabling  the  wife  to  contract  for  necessaries  it  was  held  that 
she  was  not  liable  on  her  li&ise  of  a  hotel  purely  for  profit**  Under 
the  same  sftatute  the  personal  property  of  a  tenant's  wife  cannot  be 
subjected  to  payment  of  the  rent.^^  Undei^  the  Minnesota  statute 
making  the  spouses  jointly  liable  for  "  necessary  household  articles 
and  supplies/'  she  was  held  not  liable  for  the  rent  of  a  house  leased 
by  him^ 
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§  120.  What  coastitutes  '•  Family  Expenses.'' 

Under  such.sti^tutes  the  liability  has  been  held  to  extend  to  a 
diamond  shirt  stud  Used  by  the  husband  as  an  ornament,*^  and  to 
a  heating  stove,  wringer^  coal  and  oil  can,  buggy  ahd  carriage  kept 
for  the  use  of  the  family,**®  and  to  a  honiton  and  point  lace  waist 

■ 

40.  PerUns  v.  Morgan,  36  Colo.  34J6,  46.  Crow  v.  Shacklett,  18  Ky.  Law, 
85  P.   640;   Gilinain  V.  Matthews,  20      908,  SS  S.  W.  89^.     ' 

Colo.  App.  170,  77  P.  366;  Itobertson  47.   Pit©   v.   Briedenback,   127   Ky. 

V.  Warden,  197  IH.  App.  478.  504,  32'ft:y.  Law,  4t)b,  105  S.  W.  1182. 

41.  Arnold  y.  Keil,  81  111.  App.  237.  48.  Lewis  v.  Prance    (Miim.),  163 

42.  StontenboTongh  v.  llamniel,  $23  N.  W,  656. 

111.  App.  4S7.                        '  49.   Neasham   v.   MeNair,   103    la. 

48.    Straigbt   v.    McKay,    15    Colo.  695;  72  N.  W;  rTS,  38  L.  B.  A.  847, 

App.  60,  60  P.  1106.                     \  64  Am.  St.  K.  202. 

44.  McDonnell  v.  Solomon   (Colo.),  1^0.  McBaiiiels  ▼;  MfcCIure,  142  la. 
170  P,,  951.  370,  120  N.  W.  1031. 

45.  Barnett  v.  Mark*,  71  HI;  A^p. 

•    .■••■.'      • '       ' 
673. 
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costing  $200  for  the  jWife/^.aixd  to  ^  buggy  for  fftuulj  use,'',  aad 
to  the  medical  aiL.d. hospital  p^p^ijises  of. rti^e  husband,  though  the 
wife  \vas  in  another  State,  where  ^e.  later  pbtaincKl  an  orjder  for  his 
estate,'^*  and  to  supplies  used  for  family  servants,  have  been  held 
within  it^*  Under  the  similar  California  stattfte  the  is  livable  for 
medical  services  furnished:  to  he4»  child-ten/^  Under'  the  Kentucky 
statute  enabling  a  wife  to  contract  in  writing  for  necessaries  for 
herself  or  for  any  member  of  the  family,  she  was  held  liable  on  a 
note  given  in  payment  for  a  mule  to  tnake  a  crop  ^or  their  joint 
support/^  Under  the  Missouri  statute  making  the  wife  liable  for 
family  expenses  she  is  liable  for  m^ical  attendance  furnished  to 
the  family,  though  her  husband  has  given  his  note  for  the  bill.**' 


»> 


§  121,  What  are  not/'  Family  E^pexises. 

Under  such  statutes  "family  expenses"  have  been  held,  to  ex? 
elude  the  husband's  board, '^^  beer  purchaseii.by  him,**  fcied  for  a 
horse  used  by  i.im  in  his  business, '^^  and.  a  piano,  ^eyer  jreceiv^  or 
used  by  the  family ^**^  or  ev^n  if  it  was  u^ed  by  t^e  family,. if  the 
husband  has  refused  to.  coi^sent  to  its  purchase.**  Under  the  Illi- 
nois statute  making  a  wife  liable  for  family  expenses?  she  was  held 
not  liable  for  a  stanhope  frequently  us,ed  by  the  husband,  a  doctor, 
in  his  profession,  and  sometimes  by  other  members  of  the  family^*' 
That  statute  does  not  include  a  ring  for  the  personal  use  of  one  of 
the  spouses.®*  Under  tie  Iowa  statute  th^  expense*  i»fr  keeping 
a  husband  in  an  insane  asylum  have  b^n  held  not  within  it.*° 
Under  the  Kentucky  statute  the  wife  is  not  liable  for  the  prioeof  ti 
city  home  to  isducate  her  children,  where  her  general  estate  ebn-^ 

51.  Ross  V.  Johnson,  125  Dl.  App.  58.  Vose  v.  Myott,  141  la.  506,  120 
65.  N,  W.  58. 

52.  Houck  y.  La  Junta  Hardware  59.  O'Neil  v.  Cardinal,  159  la^  78, 
Co.,  50  Colo.  228,  114  P.  645.  140  N.  W.  196. 

53.  Busaell  v.  Graumann,  40  Wash.  60.  Martin  Bros.  y.  Vertres,  130  la. 
667,  82  P.  998.  176,  106  N.  W.  516. 

54.  Perkins  t.  Morgan,  36  Colo.  360,  61.  Jones-Bosquist-EliUen  Co.  v.  Nel- 
85  P.  640.  son,  98  Wash.  539,  167  P.  1130. 

55.  Evans  v.  Noonan,  20  Cal.  App,  62.  Bush  &  Lane  Piano  Co.  ▼,  Wood- 
288,  128  P.  794.  ard  (Wash.),  175  P.  329. 

.  56.  Allen. y.  Long,  19  Kj»  Law,  468,  68.  Staver  Carriage  Co.  v.  Beaudrj, 

41  S.  W.  17.  138  111.  App.  147. 

57.  Gabriel  v.  MuUen,  111  Mo.  119,  .  64.  Hyman  v.  Harding,  162  Dl.  357, 
19  8.  W.  1099  (overrg.,  Bedsworth  v.       44  N.  E.  754. 

Bowman,  104  Mo.  44,  15  S.  W.  990).  65.  Blackhawk  County  t.  Scott,  111 

la.  190,  82  N.  W.  492. 
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listed  only  of  a  life  estate  in  one  hundred  acres  of  land/*  or  on  a 
uote  given  for  money  advanced  to  pay  interest  on  a  mortgage  where 
it  did  not  appear  that  the  family  occupied  the  mortgaged  estate.*^ 
lender  the  Oregon  statute,  neither  the  expenses  of  a  business  con- 
ducted by  either  or  both  spouses,  nor  work  on  a  farm  or  in  pruning 

an  orchard,  are  family  expenses.** 

•        ■■•.'  ■      . .. 

66.  Herr  v.  Lane,  20  Kj.  Law,  1950,  66.      Chamberlain      ▼.      Townaend 
5  8.  W.  545.  (Ow.),  142  P.  782  (affd.  reH.,  72  Ore. 

67.  Watts  V.  Turner,  23  Kj.  Law,  207>  14S  P.  924). 
279,  02  S.  W.  878. 
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124..  Necessity  of  Valid  Marriage. 

125.  Extent  of  Liability. 

126.  For  Torts  of  Wife  Arising  from  Oontraet 

127.  For  Devastavit  by  Wife. 

128.  Sole  Liability  of  Wife. 

129.  Joint  Liability  of  Spouses. 

130.  Effect  of  Statute. 

131.  Wife's  Liability  under  Statute. 

132.  For  Torts  of  her  Agent 

133.  Damages. 

134.  English  Bule  in  Equity. 

§  122.  Sole  Liability  of  Husband—  General  Rtde  Stated. 

As  to  private  wrongs  or  torts,  the  general  rule  of  law  is  that  the 
husband  is  liable  for  the  frauds  and  injuries  of  the  wife,  whether 
committed  before  or  during  coverture;  if  committed  under  his 
coercion  or  by  him  alone,  he,  and  he  alone,  is  liable;  otherwise, 
both  are,  for  the  time  being,  liable.*®  He  is  liable  for  her  torts 
in  his  presence  even  though  committed  against  his  protest.^**  Where 
the  fraud  or  injury  is  committed  in  his  company  and  by  his  order, 
coercion  is  presumed,  and  the  husband  becomes,  prima  facie,  the 
only  wrong-doer ;  and  where  committed  without  his  order  and  in 
his  absence,  the  wife  is,  in  reality,  the  offending  party,  while  the 


69.  Horsbaugh  v.  Muraskj,  169  GaL 
500,  147  P.  147;  O'Brien  v.  Walsh, 
63  N.  J.  Law,  350,  43  A.  664;  Ed- 
wards V.  Wessinger,  65  S.  C.  161,  43 
S.  E.  518,  95  Am.  St.  B.  789;  Ma- 
honej  V.  Eoberts,  86  Ark.  130,  110 
8.  W.  225;  2  Kent  Com.  149;  Bing. 
Inf.  256,  257;  Angel  v.  Felton,  8 
Johns.  (N.  T.),  149;  Gage  v.  Eeed,  15 
HI.  403;  Carl  v.  Wonder,  5  Watts 
(Pa.),  97;  Whitman  v.  Delano,  6 
N.  H.  543;  Gray  v.  Thacker,  4  Ala. 
136;  McEeown  v.  Johnson,  1  McCord 
(8.  C),  578;  Benjamin  v.  Bartlett,  3 
Miss.  86;  Wright  v.  Kerr,  Addis.  13; 


Oassin  v.  ]>elan7,  38  N.  Y.  178;  Ball 
V.  Bennett,  21  Ind.  427;  Marshall  v. 
Oakes,  51  Me.  308;  Clark  v.  Bayer, 
32  Ohio  8t.  299. 

70.  Gill  V.  State,  39  W.  Va.  479, 
20  8.  E.  568,  45  Am.  St.  K.  928,  26 
L.  R.  A.  655.  In  Nebraska  the  eom- 
mon-law  rule  that  a  husband  is  liable 
for  his  wife's  torts  committed  in  his 
presence  and  without  his  participation 
or  instigation,  and  that  solely  because 
of  the  marriage  relation,  does  not 
exist.  Goken  v.  Dallugge,  72  Neb. 
16,  99  N.  W.  818  (mod.  72  Neb.  16, 
101  N.  W.  244,  103  N.  W.  287). 
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Imsband  has  become  responsible  for  ber  acts  by  reason  of  her 
coverture.  In  the  latter  class  of  cases  the  husband  is  prpperlj 
joined  with  his  wife  in  the  suit ;  for  if  the  wife  alone  were  sued,  his 
property  might  be  seized  without  giving  hiin  an  <>pportmiity  for 
defence;  and  if  the  husband  alone  were  saed,  he  would  become 
chargeable  absolutely.  Tn  the  former  class  of  cases  the  husband 
should  be  sued  alone.^^ 

A  husband  is  liable  in  replevin  for  his  wife'9  vi^lawf ul  doten^ion 
of  another's  chattels  under  claim  of  title  in  Kerself.^ 

§  123.  Presumptioii  ttt  Coerddn. 

This  presumption  of  coercion,  too,  is  niuch  the  same  in  ciVil  ab 
in  criminal  offences.  It  is  said  by  Chancellor  Kent  that  a  Wrong 
conunitted  by  the  wife  "  in  coriipany  with  "  her  husband,  or  "  by 
his  order,"  renders  the  husfband  alone  liable ;  but  this  statement 
is  too  general  and  should  be  limited  to  the  case  of  her  acting  by 
his  coercion.'*  It  is  said  that  the  privilege  of  presumptive  coercion 
extends  to  no  other  person  than'  a 'wife,' not  eveti  to  a  servant.^* 
The  presence  of  the  husband  aiid  his  direction  should  usually  be 
concurrent,  in  order  to  amount  to  coercion ;  and  the  presumption  of 
a  wife's  coercion  in  a  tort  is,  of  course,  not  conclusive,  but  may 
be  controlled  by  evidence  of  the  facts.^* 

As  to  private  wrongs  the  question  occurs,  why  should  the  husband 
be  made  to  stand  in  the  wife's  plaoe  where  the  offence  is  consiclered 
against  an  individual,  any  more  than  when  it  is  between  herself 
and  the  State.  This  seems  to  be  the  true  answer,  as  in  case  of  her 
debts  dum  sola;  namely,  that  the  husband  adopts  her  and  her  cir- 
cumstances together ;  that  he  takes  her  fortune,  if  she  has  one,  and 

71.    Mmer    v.    Biuey    (Mo.)>    186  v.  Folejr,  121  Mass.  259,  23  Am.  B. 

8.   W.   983;    PresncU'v.   Moore,   120  B.  2^0. 

N,  C.   390,  27  S.   E.  27    (dander) ;  78.  Choen  v.  Partfih*,  6S  Ind.  194. 

Park     V.    Hopkins,    2    Bailey,    411 ;  73.  Gray,  C.  J.,  in  Handy  v.  Foley, 

Matthews  y.  Fiestel,  2  £.  D.  Smith  121  Mass.  259;  2  Kent  Com.  149. 

(N.  Y.),  90;  Jackson  v.  Kirby,  37  Vt  74.  Beeye  Dom.  Bel.  72;  Barnes  y. 

448;  Edwards  y  Wessinger,  65  S.  0.  Harris,  Busbee,  15;   Qriifin  y.  Bieyn- 

161,  43  8.  E.  518,  95  Am.  St.  B.  789  olds,  17  How.  (U.  S.)  609. 

(assault)  ;    Huber  v.   Seeger    (Wis.),  76.  Gassin  v.  Delany,  38  N.  Y.  178; 

152  N.  W.  829;  Emmons  y.  Steyane,  Ferguson  y.  Brooks,  67  Me.  251.    Co- 

73  N.  J.  Law,  349,  64  A.  1014.  That  a  ercion,  if  relied  upon,  should  be  set 

husband    instigated    and    directed    a  up  in  defence.     See  Cla^rk  y,  Bayer, 

wife  to  commit  a  tort  in  his  absence  32  Ohio  St.  299;  Ferguson  y.  Brooks^ 

may  be  shown  by  acts  of  his  in  eze-  67  Me.  251. 
cation  of  the  same  purpose.     Handy 
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a::jsumes  all  possible  liabilities  therefrom.     Since  the  wife  is  not 
disabled  to  commit  a  tort,  the  preenmption  may  be  rebutted/* 

§  124.  Necessity  of  Valid  Marriage. 

Simple  eojiabitation  will  not  be  enough  to  make  a  husband  re- 
sponsible for  his  wife's  civil  injuries.  Marriage  in  fact  is  essen- 
tial." 

§  1^5.  Extent  of  Liability. 

The  husband^s  liability  is  after  all  a  limited  one,  where  he,  in 
the  first  instance,  was  free  from;  wrpng^  tHa^i  ja  to  ,^y,  that  the 
death:  of  the  wife  before  the  reooyery.pf  damages  puts  an  end  to 
bi^.li^bility  altogether.  .  Tlris.  is  correct^  not  only  on  the  principle 
announced  in  tbe  case  of  the.wijfe's  debts  dum  sola,  but  because 
wro^s,  /being  personal,  die.  with  the  person,  which  last  is  the 
conmkQn.  explanation  of  this  rule.  If  the.  husband  dies,  befoye 
d^mases  are  recovered  in,  the  suit,  jthe  wife  alone  remains  .liable.'* 
So  it  would  seem  that  the  cQmmon  l^w  recogniae^;  a  liability  on  her 
par);. which  continues  thijougl^  the  parri^ge  relation;  coverture 
operating,  however,  so  as  to  suspend  the  remedy  against,  the 
married  woman,  and  Jo  bring  in^as  a  joint  party  the  custodian  of 
her  fortune. 

The  hu^band'^  liability  for  his  wife's  torts  lasts  so  long  as  the 
relation  lasts,  even  though  the  married  pair  be  permanently  sepa- 
rated; but  possibly  not, if  the  wife  be  living  in  adultery  at  the 
tiipe  the  wrong  was  committed.!**  A  divorced  man  is  not  liable  to 
this  joii^t  action  for  a  tort  committed,  while  the  relation  lasted,  by 
the  woman,  from  whom  he  is  discovered.'®  Where  a  husband  is 
liable  for  a  wife's  tort  he  is  so  liable  to  the  same  extent  as  she.*^ 

§  126.  For  Torts  of  Wife  Arising  from  Contract. 

The^e  are,  however,  not  only  torts  aimpliciter,  or  simple  wrongs 
at  law,  but  wrongs  where  the  substantive  basis  of  the  fraud  is  the 


7$.  Jones  v.  Monson,  137  "Wis.  478, 
119  N.  W.  I7d;  Mahoney  .v.  Roberta, 
86  Ark.  130,  110  S.  W.  225. 

77."  bverholt  v.  Ellsworth,  1  Aslim. 
200.  See  Norwood  v.  Stevenson,  Andr. 
227.'  ■ 

.78.  litinor  v.  Mapefs  (Ark.),  144 
S.  W:  219,  39  L.  R.  A.  (N,  S.)  214; 
2  Brig^ht  Hns.  &  Wife,  22  n.;  and  seie 
Stronp  ▼.  Swarts,  12  S.  &  R.  (Pa.)  76. 

79.  Head  ▼.  Briscoe,  5  C.  &  P.  484. 


"Why  adultery  per  ae  shonld,  on  legal 
principle,  affect  this  liability,  it  is 
hard  to  perceive ;  but  if  so,  one  might 
infer  that  wherever  the  husband  has 
ground  for  divorce  he  is  relieved, 
fhqugh  not  actually  divorced. 
•  80.  Capel  V.  Powell,  17  C.  B.  (N.  S.) 
743. 

81.  Collier  v.  &truby,'99  Tenn.  241. 
47  S.  W.  90;  Austin  v.  Wilson,  4 
Push.   (Mass.)  273,  50  Am,  Dec.  766. 


151  TORTS  6iF  vrrPE.    •  §  126 

wifcf's  contract  The  domiiaon  law  has  been  supposed  to  ^i^ly  with 
the  same  force  in  both  cases,  partly  because  in  the  latter  instance 
the  person  injured  would  be  otherwise  without  a  remedy.*^ 

This  point  came  directly  before  the  English  Court  of  Exchequer, 
in  1854:,  for  decisioh.  The  circumstances  of  the  case  were  as 
fallows:  A  man  applied  for  a  loan  of  £30  to  a  loan  association, 
upon  the  security  of  a  promisory  note,  to  be  signed  by  himself  and 
sureties.  One  of  the  sureties  was  a  married  woman  who  falsely 
represented  herself  to  the  association  as  singl^.  The  Security  was 
accepted  aiid  the  loan  made.  Afterguards  the  loan  association,  re- 
cufring  to  the  sureties  for  payment  of  the  note,  sought  to  make  her 
husband  liable  on  the  note,  alleging  her  fraud.  The  court  decided 
that  the  action  was  not  maintainable';  oh' the  ground  that  though 
the  husband  is  liable  for  the  wife's  general  frauds,  yet  when  the 
fraud  Is  directly  .connected  with  her  contract,  and  is  the  means 
of  affecting  it  and  part  and  parcel  of  the  same  transaction,  the 
wife  cannot  be' responsible,  iibr  cah  the  husband  be  sued  for  the 
fraud  together  with  the  wife.** 

In  a  recent  American  case,  the  sam^«d(^trii^^w,^.^|Sr]ned  whjere 
articles  had  been . supplied  to  a. married  woman  by  a  tradesman, 
for  which  he  could  not  recQver  payment  againsft  the  husband  under 
the  rule  of  necessaries,  and  he  attempted  to. get  rid  of  the  nile  by 
charging  that  the  wife  procured  the  articles  upon  false  and  fraudu- 
lent representations  that  they  wer#^;nft^^Tjbf'^..^  •  Aild  Qther  deajsions 
are  to  ii^e  nsLVX0  ^ff^t.*'*;  .  But  tliere  are  c^ses  where,  the  wife  will 
bind  her  husbad  by  her  fraudul^i^t  repr^sentationj&.on  the  ground  of 
her  agency.  Thus  iji,Tayhr  y.  <?re^n;. a^  .advertisement  appeared 
in  a  newspaper,  offering  for  sale  a  baker's  shop  with  the  good-will 
of  the  business;  and  misrfe'presenting  the  extetit  of  the  business.  It 
did  not  appear  that  .the  baker  topk  any  part  In  the  transaction, 
further  than  to  receive  the  purchai^e-money  and  pay  :tbe  broker  his 
commission.  The  court  held,  nevert^heless,  that  he  was  bound  by 
the  fraudulent  representations  of  his  wife,  inasmuch  as  she  was  his 

82.  Macq.  Hus.  &  Wife,  130,  131  j  85.  Ke^  y.  Hartmann,  48  Pa.  497; 
Head  v.  Briscoe,  5  Car.  &  P.  484,  .per  Barnes  v.  Harris,  Busbee,  15;  Carle- 
Tindal,  C.  J.;  ^eve^Dom.  i^l.  72,  73.  ton  v.  HaTwood,  49  N.  H.  314.     In 

83.  Liverpool  Adelphi  Loan  Associa-  this  last  c^se  the  wife  had  received 
lion  V.  Pairhurst,  .9  Bxch^  422.  See  money  under  an  agreement  to  keep 
also  Cooper  v.  Witham,  1  Lev.  247.  ot  .  ban  the  same  according  to  her 
See  po«f,  §  128.  *                                     .  judgment. 

84.  Woodward   v.   Barnes,   46   Vt. 
332. 
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agent  in  managing  the  shop  an4  finding  a  purchaser^  and  that  he 
must  reepond  in  damages.^^  Nor  is  the  doctrine  of  the  loan  aaao- 
ciation  case  as  yet  broadly  applied,*^  while  the  modem  tendency  is, 
of  course,  to  change  the  whole  coverture  doctrine  on  the  point  of  a 
wife's,  torts  and  frauds,  nor  was  the  husband  usually  liable  for 
such,  torts***  ... 

§  127.  For  Devastavit  by  Wife. 

The  husband  of  an  executrix  or  administratrix  is  liable  for  her 

'      '  I  ■.••"'•1.  '  •  *• 

devastavit,  or  other  wrongful  aqt  committed  before  or  during  cover- 
ture, if  his  liability  be  fixed  before  the  death  of  the  \yife.**  And 
if  she  survive  him,  her  appointment  having  been  complete  in  all 
respects,  she  becomes  liable  once  more ;  even  for  a  devastavit  com- 
mitted  by  him  when  alive.®®  But  the  husband  cannot  be  sued 
as  an  executor  de  son  tort  for .  acts  o£  his  wife  done  without  his 
knowledge ;  though  it  is  otherwise  where  he  advises  or  aids  her  in 
the  commission  of  the  wroi^gf uj  aqts ;  for  -every  one  so  participat- 
'ing  becomes  a  principal."* 

§  128.  Sole  liability  of  Wife. 

Wherie  the  husband,  is  riot  liisible,  the 'wife  is  liable  for  her  ovm 
torts  "^  but  nor  for  his.**  At  common  law  the  wife  was  not  liable 
for  her  torts  arising  out  of  contract.** 

•  .  r  •  •  « 

•  '.I  'r  *■  *»i*  »• 

§  129.  Joint  I^iabfiity  of  Spoujses. 

At  common  law  a  wife  was  liable  jointly  with'  her  hurfband  for 

her  torts.*'    Where  the  tort  is  committed  by  bbth"  spouses,  arid  the 

wife  does  not  act  by  coercion,  hoth  hu&band  and  wife  may  be 

•  i     ''■•.■■    •  '•  ."     .■    .               ..     ■ 

86.  Taylor  ▼.  GxdQn,  8  Gar.  >  P.  91.  Hinds  ▼.  Jones,  48  Me.  348. 
316j  Macq.,  Hus.  &  Wife,  127.  And  The  wife  cannot  hold  such  offices  dur- 
see,  as  to  the  wife's  qwui  criminal  ing  coverture  independently  of  her 
act,  in  violation  of  the  ezciM  laws,  husband 's  control,  as  we  shall  see  heve- 
Attomey-General  v.  Biddle,  2  Oroinp.  after.               , 

&  Jer.  493.  92.  E.  E.  Yarbrough  Turpentine  Co. 

87.  See  Wright  v.  Leonard,  11  C.  B.      v.  Taylor  (Ala.),  78  So.  812. 

(N.  S.)  (1861)  258.  93.   Prentiss  v.  Bogart,   84  Wash.' 

88..  Be  Wolff  &  Co.  v.  Lorier,  68  481,  147  P.  39. 

N.  J.  Law,  103,  52  A.  303.  94.  Locke  v.  Beeves,  116  Ala.  590, 

89.  2  Bright  Hus.  &  Wife,  22-3«,  22  So.  850;  Brunnell  v.  Carr,  76  Vt. 
and  cases,  cited;  Bobe  v.  Frowner,  18  174,  56  A.  660;  Bowley  v.  Shepard- 
Ala.  89.  son  (Vt.),  96  A.  374.    See  ani«,§  126. 

90.  Soady  v.  TumbuU,  L.  B.  1  Oh«  95.  Magerstadt  v.  Lambert,  39  Tex. 
494.  Civ.  472,  87  S.  W.  1068. 
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jointly  sized.**  Huabfrnd'and  wife  are  sued  together  for  the  libel 
or  slander  of  the  wife;*^^  and  generally  for  forfeitures  iindiefr  a 
penal  statute  where  she  participated.*"  So,  too,  for  assault  and 
battery.**  Or  for  the  forcible  remova!  of  a  gate;^  Spouses  fire 
jointly  liable  for  conspiracy  to  alienate  a  wife^s  affections,  the 
giet  of  the  wrong  being  the  damages  and  not  the  conspiracy.*  If 
the  tort  is  committed  in  the  husband's  tfbseUce^  he  is  jointly  liable 
with  her.* 

The  husband  has  full  management  of  the  defence.  And  we  need 
hardly  add  that  he  may  compromisci  without  his  wife's  assent^ 

Wherei,  during  the  absence  of  tihe  husband,  the  wife,  without 
his  knowledge,  keeps  tioious  doigs  on  the  premises'  for  her  prCH 
tecticm^  isbe  is  liable  for  ah  injury  they  do  to  a  paisserby  when  she 
knew  of  their  vicious  disposition,  ^s  this  is  her  'tort  iiot- committed 
in  the  presence  or  imd^r  th^  supposed  infiuence  of  her  husbands 
The  husband  is,  jointly  liaible  witih  her  becaute  <>£  their  marriage 
relations.^  • 


I.  ■  I 


§  130.  Effect  of  Statute. 

In  some  states  the  common-law  rule  is  not  affected  by  Married 
Women's  Aef s,^' x^aTfieuMly  asrecfards  persona!  torts  of  the'wtfe 

ML  Bigclon    v.'  ^HeflgesJ^   12    Modi  See  Gove  v.  Farm^W',  &<*.,  Ins.  Co., 

246;  Vine' ▼.  Saunders,  5'Scott,;  S59;  4d'  I^.  Hi'  41,  "where  a  liusband,  the 

MarshaU  V.  Oal:es,-5i  Me/S^OS;  Ora^;  owner    of  ,  insured    buildings;    being 

C.  J.,  in  Handy  v.  Tb\^,  121  Mass.'  ^ilty  of  no  fraud  or  ^oss  negHg^nce, 

259.                                              '  wafiTp'ohnittbd' to  recover  money  611  the 

97.  MeSliP^esli  V.  iiiliendail, '3(^'ia.  insurance'  policy,  although  his  insane! 
224.    Hzemplary  dffibages  may  be  al-  wife  had  set  the  buildings  on  fire, 
lowed  in  such  action.    Fowler  v.  Chi-  X.  Handy  v.  ^oley,  121  Mass.  "259^ 
Chester,  26  Ohio  St.  9.  "2',  Jones  v.  Morison,  li7  Wis.  478^ 

98.  Austin     ▼.    "Wilson;     4    Cush;  119  N.  W.  179. 

(Mass.)   27i;  M!cQueen  V.  Pulgham,  S.  Missio  v.  Williams,  129  Tfenn.  5<)4, 

27  Ttex.  463 ;  Baker  v.  iToUng,  44  ml  167  8.  W.  '47S. "     '     / 

42;  Enders  v.  Becfc,  IS  la.  86.    As  to  4.  Coolidge  v.  Parrisj  8   Ohio  fit. 

iuitd  to  recovery  penalties  for  usury,  594.                                                '    '' 

see   Jackson  V.   Kirby,   37   Vt.   448;'  *  ».  Missio  v.  Williams  tTenn,),  167 

Porter  v.  Mount,  43  Barb.'  (W.  T.)  8.  W.  473,  L.  R.  A.  1915A  500. 

422.  e:' Wimamsl  V.  Pulkes,  103  Ark.  196, 

99.  GrilBn  v.  Eeynoldls,  17  How.  146  8.  W. '4^0];  Jackson  v.  Wilfiams, 
(V,  8.)  609 ;  Itoadcap  t.  Sip6, 6  Grati.  92  Ark.  486,  123  8.  W.  751 ;  Crawford 
(Ta.)  213.  See  Millerv:  Sweitier,  22  v.  McElhiUney  (Ta.),  154  N.  W.  310; 
Mich.  391;  Tobey  v.  Smith,  15  Gray'  PoKng  v.  Pickens,  70  W.  Va.'li7,  7^ 
(Mass.),  535.  For  a  peculiar  state 'of  8.  E.  251 ;  Kellar  v.  James,  63  W.  Va. 
facts,  see  Kowing  v.  Manley,  57  Barb.  139 ;  59  8.  E.  ^39 ;  Minor  v.  Mapes, 
(N.  Y.)  479.  And  as  to  suit  for  the  102  Ark.  851,  144  SI  W.  219;  Graham 
conversion  of  stolen  millinery  by  the  v.  Tucker,  56  I*la.  307,  47  So.  563.  ' 
wife,  see  Heckle  v.  Lurvey,  101  Mass. 

344. 
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not  committed  in  the  management  of  her  separate  estate*^  Other 
courts  have  held  that  the  commcm-Iaw  rule  is  entirely  abrogated 
by  parried  Women's  Acts,  vesting  the  wife  with  entire  ^ntrol  of 
her  separate  estate  without  her  husband^s  interference,'  and  modern 
policy,  in  giving  the  wife  her  separate  property,  inclines  to  hold 
her  responsible,  like  a  single  woman,  for  her  civil  injuries  to  others; 
Hence,  numerous  local  statutes  in  the  United  States  have  recently 
taken  away  the  husband's  legal  liability  for  his  wife^s  private 
wrongs,  committed  upon  others  without  his  participation  and 
privity,  and  have  fastened  it  upon  her  separate  estate  instead;' 
especially  if  committed  in  his  absence,  ^°or  else  they  have  liikiited 
his  liability  for  her  frauds  and  injuries  to  that  of  A  surety/^ 

Hence,  as  such  statutes  usually  run,  the  joinder  of  the  husband 
ds  defendant  is  neither  necessary  nor  proper,  where  one  sues  for 
a  tort  or  fraud  of  the  wife  committed  with  reference  to  her  sepa* 
rate  estate,  and  by  the  wife  alone;  while  the  wife,  on  her  part,  is 
liable  substantially  in  the  same  manner  and  to  the  same  extent  for 
frauds  or  torts  committed  in  its  management  as  upon  her  con- 
tracts relating  to  it.^* 


".  It 


7.  Henley  y.  WilaoA,  137  Cal.  273; 
70  Pae.  21,  58  L.  B.  A.  941;  WUliams 
▼.  Falkee,  103  Ark.  196,  146  8.  W-  480 
(slandeir) ;  Polong  v«  Picken9|  70  W. 
V^.  117,  73  8.  is.  251, 

8.  Martin  y^  Bobson,  6$  IH.  129^  16 
Ani.  B.  578;  Hagebush  y.  Bagland,  78 
111.  40;  Norris  y.  CorkiU,  32  Kan.  409, 
4  Pac,  862;  Lane  y.  Bryant,  100  Ky. 
138,  37  8.  W.  584 ;  Culmer  y.  Wilaon, 
13  Utah,  129,  44  Pac.  833;  8chnler  y. 
Henry,  42  Colo.  367,  94  Pac.  360, 
Hageman  y.  Vand^rdoes  (Ariz.)  138 
Pac.  1053,  L.  B.  A.  1915A  491  (as* 
aaolt) ;  ^arrington  y.  Jagmetty,  83 
N.  J.  L.  548,  83  Atl.  880;  Padden  y. 
McKinney  (Vt.),  89  AtL  357;  Tanaer 
y.  Bead,  160  App.  Diy,  584  (driving 
automobile)  y  145  N.  Y.  Supp.  708, 

9.  Teal  y.  Chancellor,  117  Ala.  612, 
23  So.  651;  Austin  y.  Cox,  118  Mass. 
58;  McCarty  y.  De  Best,  120  ^^Cass. 
M;  Bici  y.  MueUer,  41  Mich.  214,  2 
N.  W.  23;  Gustine  y.  Westenberger, 
224  Pa.  455,  73  A.  913;  Crouse  v. 
Lubin,  260  Pa.  329, 103  A.  725;.Dear- 
dorff  y.  Pepple,  36  Pa.  Super.  224; 
Kiningsworth  y.  Keen,  89  Wash.  597, 


154  P.  1096 ;.  Surt  y.  MeBain,  29  ^icK: 
260;  Missio  y.  Williams,  129  Tenn. 
504,  167  8.  W.  473;  Strobing,,  y. 
Mahar^  4«  App.  Piy,  409,  61  N.,Y.-S. 
799;  Padden  y,  McKinneT;,  87  Vt.  3  If, 
SO  A.  351;  BuaaeU  v.  PhdipB,  73  Vt.. 
390,  50  A.  1101. 

10.  SchUiler  y.  Henry,.  42  Cplo.  867, 
94  P.  360,  14  L.  B..A..(N.  8.)  1009; 
Murray  y.  IJewmyer  (Colo.),  188  P. 
888 ;  Badke  y.  Sohli^idt,  30  Ihd.  App. 
213,  65  N.  £.  770  .(n^ligenee)  ;  I«ne 
y.  Qryant,  100  Ky^  138,  18  Ky.  Li^w 
Bep.  658,  37  8.  W.  584,  35  L.  B.  A. 
709;  Miles  y.  Salis^uiy,  21  Ohio  Cir, 
Ct.  333,  12  O.  C.  D.  7  (holding  a  hus- 
band not  liable  f  Qr  inalicioua  proeecu- 
.ion  for  an  arrest  caused  by  the  mffs) ; 
Hinski  y.  Stein,  68  Pa.  Super.  441; 
T'ace  y.  Hoban,  27  Pa.  Sup^.  .574 
(holding  that  a  husband  waa  not  lia- 
ble for  mesne  profits  where  the  wife 
wrongfully  assigned  to  another). 

11.  Brown  y.  Kemper,  27  Md.  666.. 

12.  Quilty  y.  Battie,  135  N.  Y.  201^ 
32  N.  E.  47,  17  L.  B.  A.  521 ;  Hage- 
man y.  Vanderdoes,  15  Ariz.  312,  138 
P,  1053;  Henly  y.  Wilson,  137  CaL 
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Even  in  States  where  the  husband  i9  not  held  liable  for  the  torta 
of  the  wife  committed  out  of  hia  presence  he  may  be  held  for  her 
negligence  in  driving  an  automobile  which  he  has  furnished  for 
her.  This  is,  however,  on  the  theory  of  agency  and  not  of  the 
matrimonial  relation.^'  Under  the  Missouri  statute  the. husband 
is  exonerated  from  liability  for  his  wife's  antenuptial  torts  and 
torts  committed  in  the  management  of  her  separate  estate,  but 
remains  liable  for  personal, torts  committed  during  coverture,  like 
slander  and  alienation  of  affection.^*  Under  the  North  Carolina 
statute  the  husband  is  jointly  liable  with  his  wife  for  all  her  torts 
committed  while  the  spouses  cohabit-^*^  Under  the  South  Dakota 
statute  spouses  are  jointly  liable  for  torts  committed  by  one  at 
the  instigation  of  the  other.**  In  Illinois  the  husband  is  liable  for 
his  wife's  torts  as  his  agent,*^  but  not  for  her  other  torts  except 
where  he  would  have  been  liable  if  the  marriage  did  not  exist 


It 


§  131.  Wife's  Liability  tnidcr  Statute. 

For  injuries  disconnected  with  her  separate  property  she,  and 
not  her  husband,  is  held  liable  under  some  Married  Women's  Acts. 
Thus,  she  is  to  be  siied  alone  fop  wilfully  setting  fife  to  her  oWn 
insured  house  to  another's  injury;*'  for  careless  driring;*^  for 


273,  70  P.  21,  92  Am.  St.  B.  160,  58 
L.  -B.  A.  941 ;  Dayidson  y.  Manning, 
168  Ky.  288,  181  8.  W.  1111;  BouteU 
T.  Shellaberger  (Ma)>  174  8.  W.  384, 
337 ;  Nichols  v.  Nichols,  147  Mo.  387, 
48  8.  W.  947;  Bruce  ▼.  Bombeck,  7^ 
lio.  App.  231;  Harrington  v.  Jag- 
metty,  83  N.  J.  Law  548,  83  A.  880; 
Tanxer  ▼.  Bead,  160  App.  Div.  584^ 
145  N.  T.  8.  708;  Baum  ▼.  Mullen,  47 
N.  T.  577;  Bowe  ▼.  Smith,  55  Barb. 
(N.  Y.)417;  Lansing  v.  Holdridge,  58 
How.  Pr.  (N.  Y.)  449;  Ferguson  v. 
Brooks,  67  Me.  251 ;  Moore  ▼.  Doerr, 
199  Mo.  App.  428,  203  8.  W.  672; 
Aronson  v.  Bicker,  185  Mo.  App.  528, 
172  8.  W.  641;  Claxton  v.  Pool,  182 
Mo.  App.  13,  167  S.  W.  623,  197  8. 
W.  349. 

IS.  Hntchins  v.  Haffner  (Oolo.)  167 
Pac.  966;  Lemke  v.  Ady  (la.)  159  N; 
W.  1011;  8towe  v.  Morris,  147  Ky. 
386,  144  8.  W.  52,  39  L.  B.  A.  (N.  8.) 
224;  Missell  v.  Hayes,  86  N.  J.  L. 
348,  91  Atl.  322;  Moon  v.  Matthews, 


227  Pa.  488,  76  Atl.  219,  ^9  L,  B.  A. 
(N.  8.)  856;  Birch  v.  Abercrombie, 
74  Wash.  466,  133  Pac.  1020.  See, 
eontfjia^  VasL  Blaricom  v.  Podgaon,  220 
N.  Y.  Ill,  L.  B.  8, .  1917r  .363,  115 
N.  £.  443;  McFarlane  v.  Winters,  47 
Utah,  598,  155  Pac.  437,  L.  B.  A: 
1916D  618. 

14.  Boutell  ▼.  Shellaberger  '(Mo.) 
174  8.  W.  384,  L.  B.  A.  1915D  847; 
Taylor  v.  PufleU,  152  Mo.  434,  58  8. 
W.  1086;  Nichols  v.  Nichols,  147'  Mo. 
407,  48  8.  W.  947. 

Iff.  Brittingham  ▼.  Stadiem,  151  N. 
C.  299,  66  8.  E.  128. 

16.  Bebout  V.  Pense  (8.  D.),  150  N. 
W.  289. 

17.  McNemar  v.  Cohn,  115  111.  App. 
31  (negligence) ;  Vannett  ▼.  Cole  (N. 
D.),  170  N.  W.  663. 

18.  Ohristensen  y.  Johnston,  207  111. 
App.  209. 

19.  Lansing  v.  Holdridge,  58  How. 
Pr.  (N.  Y.)  449. 

SO.  Bicci  V.  Mueller,  41  Mich.  214. 
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tre^ass;**  for  obstrucHng  a  neighbor's  enjoyment  of  hia  iywn  prem- 
ises  ;'-*'for  carelesslj^  injuring  property  bailed  to  her  ;^  for  a  slander 
by  her  of  which  her  husband  is  not  cogriizant/*  and  the  like.  Pro- 
vided, in  all  fit  cases-,  that,  by  demand  or  otherwise,  the  wife  be 
put  ill  the  position  of  wrong-doer^  as  und-er  the  ordinary  law  of 
torts. 


«t 


For  her  frauds,  too,  the  wife  is  lisnally  held  responsible  in  many 
States.  As  where  she  represents  herself  as  a  single  woman,  and 
obtains  fafse  credit.^*  But  where  property  is  conveyed  to  the  wife 
in  fraud  of  her  husband'6  creditors,  she  is  not  liable  usually  to  a 
Judgment  in  personam,  nor  are  her. executors ;  but  the  only  remedy 
available  to  the  injured  partiies  is  to  pursue  the  property." 

The  wife  may  be  liable  to  one  who  is  injured  in  the  husband's 
Kouse  simply  on  the  ground  that  she  pripmised  the  plaintiff  to 
leave  a  certain  light  burning  when  she  extinguished  the  light  and 
the  plaintiff  in  the  exercisa^  qf .  .hg*  ,4^ti9s.;Of  mjreQ  wf^/injnred 
thereby.**  Fn4er  the  Hew  Jersey,  Vermpait  and  West  Virginia 
Ma?rip4  Women'js  Acjte.sJieJ^  liable  for  her;  torts  committed  in 
t^  ina,nagem^nt  .of  bfir  separate  estate,**  We  here  48»utme  thfit 
tl;^  husband  hasnoi  (Qonnived  at  or  abetted  tho  wife^s.tart.;  If  he 
be  a  party  to  the  fraud  or  injury,  he  is  answerable  on  his  own  part 
like' any  one  sui^ juris.  As  to  the'tnarried  wonaan  herself,  .courts 
still  disincline  Ijo  hojd  her  liable  upon  any  theory  of.  principal  em- 
ploying agents^  or  ix^here  the  wrongful  act  was^  committed  without 
her  perspfial  knowledge  and  &ancti6n.*®  And  where  the  husband 
app^rs;  to  have.cpinproaiised  his  li^ife  in  some  transaction,  es- 


•  ■ 


.  2I,>  Pargnsoai  v.  Brook%  67  Me.  9^1 ; 
Cwrpeniter  v.  Vail,  36  Mifsli.  226  j 
iteUey  y,  Howton,  58  Mo..  361.  Th? 
rul0  of  the'wUe^s  liability  tor  tietarpais 
of  her  stray  animals  is  vtrictly  ^- 
fOTced-  in  Nev  York.  .Bo we  v.  Bmith, 
43  N.  Y.  230. 
>22.  Austin  ▼.  Cox,  118  Mass.  .58. 

23.  Hagebush  v.  Ragland,  78  lU.  40; 
Gilbert  y.  Plant,.  18  Ind,  3Q8. 

24.  ^McCluie  v.  McMartin,  104  L|u 
496,  29  So.  227  (slander). 

25.  Campbell  ▼.  Quaekenbush,  33 
Mich.  287;  Jansen  v.  Vamum,  89  111. 
100. 

2«.  Goulding  v.  Davidson,  26  N.  Y. 
604.    But  a9  the  contract  capacity  of  a 


married  woqiaA  ift  not  fujly.adinitted 
^7  .leg^lators,  frauds 'rel4;^g  to  her 
genesal-  contracts  ure  no^  always  thus 
punishable^  See  Pelton  y.*  Reid, .  7 
Jones  (N.  C.)  J269. 

27-  Phipps.  V,  Sed«wi€k»  96  U.  S.  3. 

2a.  Mcliood  y.  Bawson,  215  Mass. 
257,  102  N,  JB.  429,  46  U  B.  A,  (N. 
8,)  547. 

28.  De  Wolff  &  Co.  y.  Losiec,  .68  N. 
J.  Law,  103,  52  A.  303;  Bussell  y. 
Phelps,  73  Vt.  390,  50  A.  UOl ;  Leros 
V.  Parker,  79  W.  Va.  TOOj  91  S,  E. 
660. 

80.  See  Jinstn  y.  Yanium,  89  IlL 
100. 
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peciallj  one  relative  to  business  or^jmpdrty^jtvih&ae'iiniongf^liiea;^ 
lie  W9S  likely,  to  have  understood  jnore.  ireadiJy  thaji  lieraelf^  or 
where  he  .cpe^^Cjed  or  iliiainfoamied  her,  a3id'ag^yoniii&  part, 
which  dhaU  charge  Ipber  with,  the  misohlef^  should  not  readily  be 
assumed.  Hence^  a$  it  :i&  aaid^  perhaps  •  broadly^  ,a  wife  shall  not 
be  held  liable  for  the  tert  of  her:  huaband  by  i.reason-  of  a 
prior  ass^ty  adviee^  or  authorisation  by  her,  or  a  pas^ve  ac- 
quie&ence,  if  she  does  not  participate  as*  an  actor,  and  had  not 
profited  or  obtained  benefit  for  her  separate  estate  thereby.*^  For 
a  joint  trespass  or  Wong  by  .husband  and.  wife,  it  n^^y.be.prej^uflied 
still  that  the  latter  was  under  the  former's  coercion,"  though,  such 
presumption  being  far  from  conclusive,  a  wife  is  now  held  respon- 
sible,  under  statute,  for  wrongs  she  commits  deliberately  in  her 
husband's  company,  and,  like  other  parties  not  under  disability, 
for  what  she  plainly  and  understandingly  authorizes  and  ratifies  to 
another's  injury." 

§  132.  For  Torts  of  her  Agent. 

Under  Married  Women's  Acts  a  wife  may  be  liable  for  the  torts 
of  her  agent  within  the  scope  of  his  authority.'^  Thus  she  has 
been  held  liable  for  her  husband's  fraud  in  exchanging  her  prop- 
erty as  her  agent,'^  but  not  for  his  negligence  in  operating  her  auto- 
mobile in  her  absence  and  without  her  consent." 

§  133.  Damages. 

A  husband  is  not  liable  for  exemplary  damages  even  when  such 
damages  are  assessed  against  her,"  if  the  tort  was  without  his 
knowledge  or  participation.**  The  fact  that  the  husband  is  made 
responsible  by  the  fact  of  coverture,  and  did  not  commit  the  wrong 
in  person,  cannot  go  in  mitigation  of  damages.*' 

31.  Vanneman  v.  Powers,  50  N.  Y.  v.  Backer,  177  Mo.  App.  402,  164  S. 

39.  W.  170. 

Sa.  See  Dailej  v.  Houston,  58  Mo.  35.    Firebaugh    ▼.    Trough    (Ind.), 

361.  107  N.  E.  301. 

33.  Ferguson  y.  Brooks,  67  Me.  251 ;  36.  Brenner  v.  Goldstein,  171  N.  Y. 
Sherman  v.  Hogland,  73  Ind.  472.  8.  579. 

34.  Manson  v.  Dempsey,  88  S.  C.  37.  Price  v.  Qapp,  119  Tenn.  425, 
100  Ky.  361,  18  Ky.  Law,  792,  38  S.       105  S.  W.  864. 

W.  494  (false  representation),  Shane  38.  Price  v.  Clapp,  119  Tenn.  425, 

representation),  3«  S.  W.  494;  Shane  105  S.  W.  864. 

V.  Lyons,  172  Mass.  199,  51  N.  E.  976,  39.     Austin    v.    Wilson,    4     Cush. 

70  Am.  St.  B.  261  (negligence) ;  Long  (Mass.)  273. 
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§  134.  English  Rule  in  Equity. 

In  England,  where  the  covei*ture  doctrine  appears  still  to  pre- 
vail in  this  respect,  settlements  to  the  wife's  separate  use,  under  a 
restraint  of  anticipation,  cannot  be  evaded  or  set  aside;  that 
clause  strictly  operating  even  in  case  of  the  wife's  gross  fraud  to 
another's  injury.*^  And  the  rule  strictly  obtains  in  courts  of 
chancery,  that  the  s^arate  estate  of  a  married  woinan  is  not  liable 
for  her  torts  or  breach  of  trust/^ 


40.  Stanley  v.  Stanley,  7  Ch.  P.  589.      Eq.  321;  Marler  v.  Tommaa,  Ii.  B.  17 

41.  lb.;  Wainford  v.  Heyl,  L.  B.  20      Eq.  8. 


159  yrisn  ab  ajsent  o?  husband.  '§  13^ 


A    CHAi'IEEVIX. 


THE  WIFE  AS  AGENT  OF  THE  HUSBAND. 

fisCTiQH  138.  GeneTal!  CotuideratioBs.  ' 

'136,.  Wlien. . Wife  may  bind  Husband  AS  A^^QXit.    •     , 

137.  Extent  of  Powei;  as  Agent. 

138.  Evidence'  of  Agency.  ' 

189k  Wife's  agency  under  Bxprest  Power. 

140.  W4f e-'s  agejacy  Mi^dejr  Implied  Power. 

141.  In  Household  matters  and  Cace  of,  Husband 's.  Property. 

142.  As  to  Keal  Estate. 

143.  Effect  of  Contract  by  Wife  in  her  own  name; 

144.  Effect  oif  Husband's  Ratificaition  pf  Wife's  TJnauihoriMd  Acts. 

§  135.  General  Considerations. 

Although  the  wife,  as  such^  has  no  power  to  make  a  contract,  $be 
is  allowed  at  the  cpiumou  law  to  bind  her  husband  in  certain  cases 
as  his  agents  Her  authority  may  bo  general  or  special^  express  or 
implied.  Slf^ckstone  say$  that  the  power  of  the.  wife  to  act  as 
attorney  for  her  husband  implies  po  si^paration  f rom,  but  is.  rather 
a  representation  of 9  her  lord/^  Whenever  the  husband  expressly 
empowers. his  wife  to  make  a  contract  for  him,  he  wUl  be  bound 
as  ijL  the. case  of  any  other  priucipal.  And  he  may  bind  himself 
in  like  manner  for  any  unauthorized  contract .  proceeding  froflpi 
his  wife  as  agent,  by  subsequent  conduct  on  hi|S  part  amonnting  to 
ratification.  But .  greater  difficulty,  arises  in  determining  his  lia- 
bility upon  contracts  where  the  authority  is  not  eicpress,  but  only 
implied.  How  far  doiessthe  law  .go  in  presuming  against  the  hus- 
band, and  what  are  the  proper  limits  of  an  implied  authority  in 
the  wife  to  bind  him  by  her.  contracts  ?  This  is  an  important  in- 
quiry which  we  shall  presently  consider. .    • 

But  let  lis  premise,,  as  a  suitable  conclusion  from  the  preceding 
sections^  that  tho;  husband  may  be  bound  in  one  of  two  ways^  either 
upon  his  own  contract  or  upon  that  made  by  the  wife  as  his  agent ; 
and  hence  he  may  be  held  liiable  because  the  debt  or  obligation  was 
his  own,  or  because  his  wife  represented  him.  The  natural  effect 
of  his  joining  with  her  in  execiiting  a  contract  or  instrument  would 
be  to  render  it  his  individual  obligation,  sinee  he  is  sm  yuris;^ 

4S.  1  BL  Com.  442;  2  Man.  &  Gr.  172^  Mijjen  r.  Peck,  3  M.  ft  W.^4S1/ 
48.  Dresel  v.  .Tordan,  104  Mass;  497. 
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while  if  she  executed  alone  and  without  a  suitable  agency  on  his 
behalf,  the  obligation  would  be  altogether  void. 

§  136.  When  Wife  tnay  biiid  %tiisbami  as  Agent. 

The  usual  cases  in  which  a  wife  binds  the  husband  on  contracts 
not  for  necessaries  may  be  reduced  to  two  classes ;  the  one  where 
the  nature  of  his  employment  is  such'  that  the-  wife  is  'expected 
to  share  in  it ;  the  other  where  he  is  Abseht  f  rbm  home*  and  some 
one  must  carry  on  the  housebold  and  sm^llbusiDkess, matters.** 
Instances  of  the  first  tclass  are  those  of  f armers,.  victuallers,  and 
small  shopkeepers.**  ;  While,  oil  behaM  of  iiian*ied  women,  ex- 
tended authority  is  to  be  implied  from,  tjhe  fact  of  a  Jiusband's 
absence,  as  in  o^uraeeond  class,  epery  wife  will  jeadiiy  be  regarded 
as  her  husfcaild's  reptesefitativ^  in  <he' ordinary  Househould  pur- 
chases, such  as  provisions  and  furniture,  although  the  articles  may 
not  be  strictly  included  among  b^  jpersotoal'ii^es^dfi^.  ^h^ 
might  be  called  hotisdiold  n^cedsarieflJ  'But  where- the- hiisbarid  is 
a  laboting'tnan,  or  in  g:en6ral  a  person  obliged  tcf- be  absetit  f rom 
his  horiie  mxich  of  the  Huie-  the  presumption  of  tlie  wife'fi  agl^ncy 
would  be  stronger  aiid  extend  farther;  If 'the  6ccu|>ati<in  be' that  of 
carrying  on  a  f&mlj  or"  if  sttiall  biTH  are' to  be  collated,  such  as 
he  and  his  wife  have  Salwa^s  atfi^nded  to,  her'powei^s:  in  his  absence 
take  a  still  wider  scop^;  ahd' thii  too  seems  reasonable.  Usage 
will  go  far  in  determiril'ng  such  qiiesfions.  But  since  persons  carry- 
ing on  a  laVgef  business-  tbtatlly  distiiict' from  their  household^ eccti- 
pafibn,  are  not  in  the  habit  of  emplo^ilig  their  wives  to  manage  it 
for  them,  strong  proof  6f  agency  for  6uch  ttahsactions  should  be 
required  to  warraiif  ft'  wife'fei  interference  during' her  husband's 
absence;  the  more  so  if  be  has  left  other  competent  agents  of  his 
own  to  inatage  the  business  foi^  him.'  So,  too,  in  lai^  pecukiiary 
affair^;  of  *\'«^hatever  nature,  her  agieney  is  not  readily  inferreti; 
while  it  often  is  in  collecting  small  rents  •  aiid  paying  small  bilh : 
su(*^h  payments  and  receipts  being  permitted  to  bind  her  husband. 

And  although  a  wife  may,  by  actual  authority  from  her  husband, 

..      •  .  •  •    •    ,    •         '■••...••. 

44.,  Q%,  wl^ether  the  wife's. power  to  :  erb7,  A%  Colm,  !i46.    ;PrQm  tbe.abaenee 

dispose  of  her  husband's  property  for  of  a  husband  in  distant  miUtary  or 

necessary  purposes  may  arise  by  impli-  ,  naval  service  may  be  inferred  an  en- 

cation  from  the  fact  of  his  absconflhig.  largetoent  of  the  wife 's  authority.  Bu- 

Butts  V.  Newton,  29  .Wis.  638.     The  ford  v.  Speed,  llBush  (Kj.)  338. 

doctrine  of  some  such  extended  agency  45.    See    Webster    v.    McGinnis,    5 

where  the  husband  was  in  jail  migrht  Bins.   (Pa.)   235;  Botch  t;  Milot,  2 

support  the  decision  in  Ahem  v.  East-  Conn.  63B. 
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indorse  his  notes,  mortgage  and  dispose  of  his  j)ersonal  property, 
conduct  his  business  as  a  trader/ and  eveh  borrow  money  for  (Carry- 
ing on  his  business  on  the  pledge  ofhis'ctedit,  signing  th^  notes 
and  securities  in  his  behalf, —  for  all  this  is  sometimes  done,^-^ 
such  authority  requires  strict  proof;  or  at  least  conduct  on  the 
part  of  the  husband  showing  his  bwH  apptoVal  of  such  hazrardous 
proceedings  on  her  part**  The  difEculty  6f  layitig  down  ia  more 
positive  rule  ok  this  feubjeot  is  shown  by'two  cases  which  came  be- 
fore the  courts  of  two  bf  oiir  neighboring'  States,  not  rtiany  years 
since,  on  a  presentation  of  facts  almost  identical,  but  where  thfe  re- 
spective decisions  w^re  ptecisely  opposite.  A  farmet'  was  absent 
from  home.  '  His  Vif 6  *  had  been  left  in  ihafge '  of  the  farm,  but 
without  express  authority  fronl  hihl'.  'A  creditor  attached  the  real 
estate  and  crops  J  and  she  ji^ermitted  the  hay,  after  attachment,' to  be 
used  by  the  officer  J'  ib  the"  advantage  bf  the  cfeditoi*,  or  at  lefet  to 
her  husband's  detriment.  Ill  th^  V^mionf  cafee'ii:  was 'hel'd  •  that 
the  wife  had  a  prima  /dm  'iiithority  to  bind'hei:''hu^ahd';  in  the 
Connecticut  case  it  was  held  that  she  had  tiot. '  Neither  of 'these 
tribunals  erred  in  their  statement  of  le§4injgf^.pi^UGipJgf;^^ut;t]iejir 
duty  here  being  ra,ther  an  ^application,  of  broad,  yiiile^  to  faQ.t;s,  tjhan 
a  elewly  legpil.  deduction,  they,  diffjered  just  as  .two  m^n  .vf>uld 
hav€  done,  .sitting  upon  a  jury:/ 


47 


I  ^ 


46.  Church  v.  Ltanders^  10  Wend. 
{S.  Y.)  79;  Oatei  >.  *ro"^ef,  5  Sfeld. 
(N:  Y.).  «as;  Leeda  v.  Yail,"Jj5  Fa* 
185;  Alexander  y.  Miller,  16  Pa.  215; 
Bnrk  V.  Howard,  13  Mo.  241;  Goclftey 
V.  Brooln,  5  Haxiringf.  396;  Bavago  v. 
Davis,  18  Wis.  eOB;  KrtbflV.  O'Gtady, 
23  Ala.  72tJ;  Sawyer  v.  tJntting;  2»  Vt. 
486;  ShaW  ▼:  Emery',  33-  M^.*  484; 
Spencer  v.'  Tisue,  Ad^s.  316;  Green  v. 
Sperry,  16  Vt.  390;  Beakert  t;  Sand- 
ford^  5  Watts  &  Serg.  (Pa.)  164;  Ab- 
hott  V.  Mackinley,  2  Mfles,  22<);  Mayse 
V.  Biggs,  3  Head'  (Tenn.^,  3(5;  Shoe- 
maker V.  Knnlde;  5  Watts,'  107 ; '  GIl- 
hert  V.  Plant,  18  Ind.  308. 

47.  Pelker  v.  Emerson,  16  Vt,  653 ; 
Benjamin  v.'  Benjamin,  15  Oonn:  347. 
A  third  person  may  be  sued  on  a  con- 
tract made  with  a  married  'woman 
after  she  had  performed  her  part,  al- 
though she  had  no  fight  to  make  it. 
Ham  V.  Boody,  20  N.  H.  411 ;  Lqwry 

11. 


V.  Nkff,  4  Cbld.  (Teiin.)  i?©".     Seel 

•  Greeiil.  Evid.,  §  185;  Plimmerr.  Sells, 

,  Ni  &  M..  4212 ;  J>Qdd  v.  Aekloiv,.  6.  M.  & 

6r.  673;   Thrasher  v.  Tuttle,  22  Me. 

335;  'HoiAdHs*  v;  I^<yll!neauX)  *4  ^V^nd. 

(N.  Y.>'465;'Pibner'v.  Lynn,  4  N;  & 

iX:  65§;  'Taylor  V.' Green,  8  Gar/A  P. 

316;  Gulick  v.  Grover,  4  Vroomi'  (N. 

J^.  j  -46^;  as  to  the-  rule  of  enridence^ifift- 

cienfto  fifhbw  the  wife  ^s  anthdril^  to 

'teanage  hei*  hnsbtand^s  bttdiness.'    The 

pTinci|)l68'  of  olrdinaiy  agency  geher- 

alF^  iL'pp'iy  to  Buoh  eases.     Se6  also 

Whakdn  V.  Wri^t,  1  Cat.  Ss  K.  586 ; 

•CKttord  V.  Biirtdn,  1' Blng.  199;  Petty 

ir'.  And^rsoii,  3  Bisg:  170;  Emersoa  v. 

Blouden^  1  Esp.  142i. 

In  soms' States  a  ^fe  acting  as  her 
hiisband's  agent  'is'  a  oompetent  wit- 
ness as  to  laatteirs  witliin  the  scope  of 
sneh'  agen^.  Chnmot  t.  Latson,  43 
Wis;  53«. 
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§  137.  Extent  of  Power  as  Agent. 

If  he  authorizes  her.  to  act  for  him  in  a  particular  matter,  she 
has  similar  authority  to  act  in  all  things  pertaining  to  such  mat- 
t-er.**  so.  where  in  order  to  purchase  goods  it  is  necessary  to  give  a 
mortgage,  she.  may  bind  him  by  such  a  mortgage/'  And  where 
her  agency  extends  only  to  the  performance  of  ceirtain  specific  acts 
of  a  general  transaction,  she  cannot  bind  him  by  her  acts  and 
admissions  respecting  other  matters  connected  with  the  general 
transaction.**®  Her  agency  may  be  inferred  from  his  acts  and  con- 
duct respecting  her;  and  the  general  rule  applies  that, such  agency 
Is  to  be  measured  by  the  scope  of  the  usual  employment.'*^  In  ac- 
cordance with  the  principles  we  have  stated,  it  is  l^eld  that  where 
a  husband  permits  his  wife  to  carry  on  a  certain  business  in  his 
name,  and  to  draw  in  his  name  checks  and  notes  to  be  used  in  the 
course  of  the  business,  she  cannot  make  him  liable  as  surety  for  - 
loans  to  third  persons,  or  upon  accommodation  paper,  merely  be- 
cause of  such  an  agency.** 

§  138.  Evidence  of  Agency. 

In  order  to  bind  a  husband  by  his  wife's  contracts  made  in  his 
name  it  must  appear  that  he  has  held  her  out  as  his  agent,^  or 
that  he  has  given  her  express  authority  to  act  as  such,**  and  the 
person,  seeking  to  hold  the  husband  on  such  a  contract  had  the 
burden  of  proof.**  A  written  contract  by  the  wife  as  agent,  given 
as  a  promisory  note  should  show  her  authority  on  its  face.**    Her 


48.  A.  A.  Fielder  Lumber  Co.  y. 
Smith  (Tex.),  161  8.  W,  605. 

48.  Mosley  ▼.  Stratton  (Tex.),  303 
.  8.  W.  397. 

.80.  Ckwdrich  v.  Trapy,  43  Vt.  314. 
•  81.  Cox  V.  Hoffman,  4  Dev.  &  Batt. 
(K.  C.)  180;  Maekinlej  y.  McGregor, 
3  Whart.  369;  Camelin  ▼.  Palmer  Co., 
ID  Allen  (Mass),  539 j  JMdpck  v. 
.  Marsh;  38  E.  L,  &  £q.  A15;  Pi^ker^g 
T.  Pickering,  6.N.  H.  124;  Abbott  ▼. 
Mackinlef,  2  Hi\9»,929;  Qraj  v.  Otis, 
11  Vt.  628;  MUles  v,  Delannater,  ^2 
Wend.  (N.  T.)  43>. ;  Hu^ea  Y.  Stokes, 
21  Hayw.  373;  MickelberaryT;.  Harvey, 
58  Ind.  528,  Henry  v.  Sargent,  54  Cal. 
396;  William».  v..  Douglas,.  139  La. 
922 ;  72  So.  455  (notes  for  io«n  large- 
ly in  excels  of  anthority). 

8S.  Gulick  V.  Grover,  2  Vroom  (N. 
J.)  182;  4  Vroom  (N.  J.)  463. 

88.  Martin  v.  Oakes,  42  Misc.  201, 


85  N.  Y.  S.  387.  Evidence  that  plain- 
tiff told  defendant  that  planitiff's 
wife  would  meet  defendant,  at  the 
county  clerk's  of&ce,  and  receive  cer- 
tain money  due,  authorized  defendant 
to  pay  the  money  to  the  wife.  Pea- 
cock ▼.  Newton,  144  Ky.  552,  139  S. 
W.  791;  Auringer  v.  Cochrane,  225 
Mass.  273,  114  N.  K  3.55;  Proctor  v. 
Woodruff,  119  N.  T.  8.  232;  Balkema 
▼..GroUmund,  92  Wash.  326,  159  P. 
127 ;  James  McCreery  So  Co.  v.  Martin, 
84  N.  J.  Law,  626,  87  A.  433. 

84.  Hays  V.  Cox  (Mo.),  185  8.  W. 
1164;  Stevens  v.  Hush,  172  N.  Y.  8. 
258;  In  re  Van  Benburgh,  178  App. 
Div.  237,  164  N.  Y.  8.  966. 

65,  McBride  v.  Adams,  84  N.  Y.  8. 
1060.     . 

86.  Neward  v.  Mead,  7  Wend.  (N. 
Y.)  68;  Galuska  T.  Hitchcock,  29 
Barb.  (N.  Y.)  193,  2  Man.  ft  Gr.  172. 
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agency  may  be  inferred  from  the  cineumstanceB/^  Statements 
made  by  the  wife  as  to  her  authority  have  been  held  not  binding 
on  the  husband.'^'  Less  evidence  may  sustain  a  finding  of  agency 
than  in  ordinary  eases,  owing  to  the  intimacy  of  the  relation."* 

§  139.  Wife's  agency  under  Express  Power. 

The  wife  may  bind  her  husband  for  other  contracts  than  those 
fcHT  neoessaries,  where  an  agency  in  the  premises^  express  or  im- 
plied, can  be  shown.  The  natural  incapacities  of  her  sex  super- 
added to  those  of  the  marriage  state,  the  practical  difficulties  which 
persons  dealing  through  such  an  agent  must  encounter,  particularly 
where  they  find  she  has  exceeded  her  authority,  axid  yet  cannot 
hold  her  liable  in  perdon,  her  own  exposure  to  fraud,  deceit^  and 
coercion, —  all  these  combine  to  render  the  wife  an  undesirable 
business  representative;  and  eases  of  this  sort  come  rarely  before 
the  courts.  But  this  wife  may  be  delegated  an  attorney,  even  under 
a  sealed  instrument.  And  on  principle  there  is  little  reason  to 
doubt  her  capacity  to  bind  her  husband  in  all  general  transactions 
where  he  has  given  her  express  authority.*®  Where  the  husband 
gives  his  wife  express  authority  as  his  agent  he  may  be  bound  by 
her  contract  as  given  though  she  disregards  his  instructions.^^ 
He  may  be  bound  by  her  indorsement  of  commercial  paper  in  his 
name  with  his  authority,'*  but  not  by  her  «6ct!ti6n  of  a  note  as 
maker  where  he  authorized  only  an  'indorsement  for  accomraoda- 
tion.*'  He  may  be  bound  by  her  promises,  if  made  with  his 
knowledge  and  request.** 

§  140.  Wife-s  agency  under  Implied  Power. 

Although  nothing  in  the  marital  relation  prevents  a  wife  from 
being  her  husband's  agent,*''  at  common  Jaw  no  authority  to  her 


57.  Proctor  v;  Woodruff,  HQf  N^  T. 
B.  232;  Howe  ▼.  Finnegan,  61  App. 
Dir.  610,  70  N.  Y.  8,  19;  Lilly  v. 
Yeary  (Tex.)»  152  S.  W.  823. 

68  Butler  v.  Davia,  119  Wis.  166,  96 
X.  W.  561. 

59.  French  v.  Spencer.,  23  Pa.  Super. 
428.  • 

60.  Ooodwin  v.  Kel^,  42  Barb.  (N. 
Y.)  194;  Presnall  v.  McLeary  (Tex.), 
50  S.  W.  1066. 

•1.  StcTen^  V.  Hush,,  176  N.  Y*  S. 
602:  Hamill  v.  Samuels  (Tex.),  135 
8.  W.  746. 


62.  Billington  v.  Hamomnd^  3  Will- 
sou,  Civ.  Cas.  (Tex.)  295. 

63.  Cuyler  v.  Merrifield,  5  Hun  (N. 
Y),  559. 

64.  Cook  V.  Newby,  213  Mo.  471, 112 
S.  W.  272. 

65.  James  MoCreery  &  Co.  v.  liiar- 
tin»  84  X.  J.  Law  626,  87  A.  433; 
Qreenberg  v.  Palmieri,  71  N.  J.  Law 
83,  58  A.  297;  BrowneU  v.  Moorehead 
(Okla,),  165  P.  408;  Parrott  v.  Pea- 
cook  Military  College  (Tex.),  180 
Q.  W.  132. 
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to  act  as  such  is  implied  from  the  mere  f a^t  o£  the:  roLation/*  It 
4ias  sometimes  been  held  otherwise  wher^  the  buabaAd  ^as.uu^ble 
to  care  for  his  property.*^  The  husband  may,*  by  suitable  fconduct, 
make  his  wife  his  agent  for  receiving  settlement  of  claims  4tie,him 
while  absent;*®  or  for  employing  legal  assistance  as  incidental  to 
managing  his  affairsi'^l'Thie  trife  has  nb''im|3ied  ageri^ 
changes  in  her  husband's  contracts/^  or  to  find  hitii'by  ft  lease  of 
real  estate,''*  or  to  receive  his  wages,"  or  to  pledge  his  prop€lrty.'* 
or  to  draw  his  money  fWrtn  the  bank,'*  Or  to  pass  title  to  his  sewing 
machine,  thbugh  u^ed  otily  by  hersfelf."  

§  141.  In  Household  ^natters  and  Care  of  Hiiaband'8  Proliectyt: 

'  In  the  abience  of  the  husband  the  wife  has  a  gemera)  agebe;^.  tb 
act  for  the  hnsbaiid  iaa  all  household  matters,  such  as  the-  oare  of 
furniture^  etc./*  and  for  his  property  generally,  unless- be!  has 
appointed  another ;  agen t ;'' :but  not  for  its  general  improFement, 
without  hiis  >  express  anithqrity  or  knowledge.'®  .  Thus  bhe.  may 
i^eind  a  oontraot  f oi^  meiat  wich  turned  out  to  be  had/*  -  The  if  acts 
that  she  has  acted 'for  him  in  his  absence  will  not  j^mpower  her  to 
sell  his  property  «wben  he  absconds."®  It  is  otherwise  when  he 
places  his  property  in  her  hands  before  leaving." 

§  142,  As  to  ^^a  Esitate. 

.    The  wife  may  b^  her, husband's  agent  i^s  to  his  real  estate^  not 
only  for  the  purpose  of  collecting  rents  and  making  small  repairs, 

66.  Brown  v.  Woodward,  75  Conn.  71.  Ivj  Cotrrt^'  Bealty  Go.  V.  Lock- 
234,  53  A.  112;  Essington  v.  Neill,  21      wood,  140  N.  Y.  S.  374. 

111.  139;  McNemar  v.  Gdfen,  115  HL  vTt.  Huiche  v.fiaia^.lBT'll!/ Ap^.245. 

App.  31;   Peaks  .v.  Mayhew,  94  Me.  73.  Souther  v.-  Hunt  (Tex.),  141  S. 

571,  48  A.  172;  Stevens  t.  Hush,  176  W.  359. 

X  T.  S.  602;   Baker  v.  "Whitten,  1  74.  AHen  v.  Williamsburg,  Ac,  Bank, 

Okla.  160,  30  P.  491.  2,  Abb.  N.  C.  (N.  T.)  342. 

67.  Buford  y.  Speed,  11  Bush  (Ky.)  75.  "Wheeler  Ss  Wibon  Mfg.  Ca.  v. 
338  (retaining  counsel  for  husband  ab-  Morgan,  29  Kan.  519.           * 

sent  in  Confederate  army)  ;  Tradewell  76.  Tyler  vj  Mutual  District  Mes- 

T.  Chicago  &  N.  W.  By.  Co.,  150  Wis,  senger  Co.,  17  App.  D.  C.  85 ;  Heyert 

259,  136  n.  W.  794.  ▼.  Beubman,  86  K.  Y.  8.  7^.  ' 

Cjg.  Stall  V.  Meek,  70  Pa.  181.    See  77.  People  v.  Horton,  4  Mich.  67. 

Header  v.  Page,  39  Vt.  306,  where  a  78.   Thompson  v.  Brown,   121   Ga. 

wife,  in  contracting  a  l6an,  was  held    *  814,  49  S.  E.  740.  • 
to  have  acted  within  the  scope  of  her  79.  Haberman  v.  Gasser,  104  Wis. 

apparent  agency.  <>8,  80  N.  W.  105. 

69.  Buford  v.  Speed,  11  Bush  (Ky.)  80.  In  re  Thomas,  199  :^.  214. 
538.                             '                                        81.  Evans  v.  Crawford  County  Far- 

70.  Boss  V.  Dunn,  130  Mich.  443,      mers'  Mut.  Fire  Tns.  Co.,   130  Wis. 
go  N.  W.  296,  9  Det.  Leg.  K  112;       189,  109  N.  W.  952. 

Trawick  v.  Trussell,  122  Ga.  320,  50 
'S.  Tj.  86. 
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but  is.  the  more  importaiit  tjr^us4<itiotiS4t!iBut.a^  deede  ftnd  written 
instruments  are  here  cCnnqionljr  ^^qi^^iite^  amd.fe^miditieg.  miiitbd 
followed,  Jittl^.  can  be  left  to.  infetenoA  Such /ainthdrity  pre^upn 
poses  usually  a  busband's  long  absence*  .  Tbus  the  manageiEient  of 
a  farm  in  a  husband's,  absence,  with  the  care,  of  the  stock,  is  not 

• 

unfrequently  entrusted  to  ike  wife.®^  It  is  not  to  be  presumed 
that  a  wife  can  revoke  her  husband's  license  on  his  premises^  given 
to  a  third  person/'  npr  grant,  an  irrevocable  license  thereojl.f  * , 

The  wife  ijaay  reprepent  her  husband^  not  only  .in  th^,  general 
HMmagement  of  his  own  lands,. so  as  to, bind  him,  but, under  qerr 
tain  circui^stan^es^  with  reference  to  her  re^l. estate,  in., whidb  hid 
has  the  usual- marital  .rigjp^ts^or  lands. owned  partly  by.  her  and 
partly  by  hin^."  Where  he  has-been,  away  for  a  loti^  period,  she 
may  bring  aa  action,  to'  proteetihis  laiid  fropx  trespass.?^  .She:  ha^ 
no  implied  ^authority;  tjo  s^U  J^ia  real  -^tate. 


87     .  •  / . 


§  143.  Effect  pf  Contract  by  Wife  in  her  own  name. 

.1      .     '  .  •  .  '  ,  •  '   ,        ..,.'.'..' 

It  has  been  held  that  he  cannot  bind  himself  by  a  ratification- 
where  the  wife  contracts  in  her,  own  name/' and  if  she  contracts  iu 
h«:  name  for  improvemen'ts.  oi^  his  property,  x^pt  acting.  §s  agent,  he 
does  not. become  liable  by  paying  for  part  of  tlje  'jy^rfc?'*  tn  North 
Carolin,^  it  has  been  held  that; the  J^act.that  goods  purc^hfif^e^  .l)y 
a  wife  were- charged  to  her  will  not  make  it  her  contraot  where  the 
evidence  shows  that  she  acted  ^s,  agent.®"  The  Maryland,  .statute 
providing  that  a  husband  shall  not  be  liable  on  contracts  made 
by  th6f  ^vif^  in  her  ewn:  nime  iliid  an  her  own  te«t)onsibiMty 
doed  not'  apply'  to  hfer'  contracts  as'  his  agent  ot  f6r  necfes'saries.*^ 

§  144.  ElFect  of  Husband's  tiatification  of  Wife's  Uhauthorized 

Acts*''   .  .'<"•■...,•.,''  t." 

Katification  by  the  hti^and  is  not  essciiitial  "where  the  scope'  of  the 
wife's  agency  was  sufficient  without  it,  but  it  cures  acts  of  doiibtf ul 

■  •  »    •    I       ■ 

82.  phu»ot  v..  Larson,  .43  Wia.  586;  S7..Eyang  v,  Crawford  County  Far- 
HeAfee  v.  Eobertson,  41  Tex.  355.  As  mers'  Mut.  Fire  Ins.  Cp.,  130  Wia. 
to  putting  a  Hghtning-rod  on  a  man's      189,  109. N.  W.  952. 

house  in  l^s  absence,  see  Meiners  y.  88.  Shuman  y.  Steinel,  129  Wis.  422,, 

Munsottj  53  Ind.  138.  109  N,  y.  .74,  7  L.  B.  A.   (N.  8.) 

83.  Kellogg  V.  Bobinson,,32  Conn.      1048. 

333.  89.   Thompson  v.   Brown,   121    6a. 

84.  Nelson  v.  Garey,  114  Mass.  418.  814,  A9  8.  E.  740. 

85.  Cheney  v.  Pierce,  38  Vt.  515 ;  90.  Sibley  y*  Gilmer,  124  N.  Q,  631, 
Dresel  ▼.  Jordan,  104  Mass..  497.  .  32  8,  E.  964. 

86.  Gore  y.  Whiteyille  Lumber  Co.  91.  Noel  v.  O'Neill,  128  Md,  202,  07 
'S.  C),  96  8.  E.  683.  A.  513. 
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authority  so  as  to  bind  him.**  The  wife's  sale  or  gift  of  her  hus- 
band's personal  property,  even  without  authority,  or  her  purchase 
on  his  b^alf,  may  be  confirmed  by  his  subsequent  acts  amounting 
to  ratification ;  and  one  mode  of  ratification  is  to  accept  knowingly 
the  benefits  of  her  transaction.®*  The  husband  ratifies  by  express- 
ing approval  of  the  transaction  afterwards  ;•*  or  by  promising  to 
pay  the  amount  due,*'  or  by  bringing  an  action  to  recover  his  money 
loaned  by  his  wife  without  authority,  if  the  action  is  based  on  the 
theory  of  a  loan  made  by  him,**  or  by  making  payments  on  the  con- 
tract which  was  charged  to  him  and  statements  sent  him.*^  Wherd 
he  has  once  ratified  her  acts  as  agent,  he  will  be  bound  by  future 
purchases  from  the  same  vendor  until  he  notifies  them  that  the  au- 
thority is  withdrawn.**  Where  a  wife  makes  a  contract  for  her 
husband  in  his:  presence  his  failure  to  object  will  amount  to  a 
ratification.**  Where  a  father  authorized  his  wife  to  indoTse  a 
note  for  accommodation  in  his  name  and  she  executes  it  as  joint 
principal,  the  father's  statements  to  the  holder  that  the  other 
joint  principal  was  good  and  would  do  the  right  thing  is  not  a 
ratification.^  Acts  done  by  the  wife  in  relation  to  her  husband's 
property,  without  authority,  should  of  course  be  promptly  dis- 
avowed by  him  within  a  reasonable  time,  if  he  wishes  to  escape  re- 
sponsibility.* Nor  can  a  husband  stand  by  and  see  his  wife  use 
the  proceeds  of  a  sale  of  his  property  sold  by  her  with  his  knowl- 
edge, and  afterwards  reclaim  the  property.' 


M.  See  McAfee  v.  Bobertson,  41 
Tex.  355;  MontgomeTj  v.  Kirkpatrick, 
162  111.  App.  59;  Hewling  v.  Wilshire, 
22  Ky.  Law,  1702,  61  S.  W.  264; 
Grant  v.  White,  42  Mo.  ^85. 

9S.  Meehanics'  Bank  y.  Woodward, 
74  Gonn.  68d,  51  A.  1084;  Bepetti  v. 
Bepetti,  127  N.  Y.  8.  229;  Wright  ▼. 
Couch  (Tex.),  113  S.  W.  321;  Dunna- 
hoe  v.  Williams,  24  Ark.  264;  Mickel- 
berry  v.  Harvey,  58  Ind.  523 ;  Pike  v. 
Baker,  53  111.  163 ;  Shaw  v.  Emery,  38 
Me.  484.  Even  a  trifling  gift  from 
the  wife  by  way  of  charity  lias  been 
npheld,  though  without  the  husband's 
permission.  Spencer  v.  Storrs,  38  Vt. 
156. 

94.  Nagler  v.  L'Esperance,  126  N. 
T.  S.  655.  Merely  saying,  "My  wife 
is  boss.  Anything  as  far  as  the  wife 
goes  that's  all  right,"  has  been  held 
not  a  ratification.  Syrlng  ▼.  Zelenskt, 
77  N.  J.  Law,  406,  71  A  1119. 


f9,  Shiunan  ▼.  Steinel,  199  Wb.  422, 
109  N.  W.  74,  7  L.  B,  A.  (N.  S.) 
1048. 

96.  Kowal  V.  Lehrman,  128  N.  Y.  S. 
968. 

97.  Ventress  v.  Gunn,  6  Ala.  App. 
226,  60  So.  560. 

90.  Bonwit,  Teller  &  Co.  v.  Lovett, 
102  K  Y.  S.  800. 
99.  Stotts  V.  Bates,  73  HI.  App.  640. 

1.  Cuyler  v.  Merrifield,  5  Hun  (N. 
Y.),  559. 

2.  Auringer  v.  Cochrane,  225  Mass. 
273,  114  N.  E.  355;  Evans  v.  Craw- 
ford County  Farmers*  Mut.  Fire  Ins. 
Co.,  130  Wis.  189, 109  N.  W.  952 ;  Hill 
V.  Sewald,  53  Pa,  271 ;  Ness  v.  Singer 
Mfg.  Co.,  68  Minn.  237,  70  N.  W. 
1126. 

8.  Delano  v.  Blanchard,  52  Vt.  578 ; 
Huff  ▼.  Price,  50  Mo.  228. 
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CHAPTER  X 

EFFECT  OF  GOV£STUB£  UPOo^  TUE^  ^TIFE's  PESSONAL  PBOPEETT^ 

Sbction  145.  ££Peot  of  Marriage — Operation  as  Gift  to  Husband. 

146.  Exception  to  Bule — Peraonal  Propertj  held  by  Wife  la  TnuL 

147.  What  Law  Governs. 

148.  Extent  of  Husband 's  Bight  —  Effect  of  Divorce. 

149.  Chosen  in  Possession  —  In  General. 

150.  Personal  Apparel  of  Wife. 

151.  Money, 

152.  Earnings  of  Wife. 

153.  Property  Purchased  with  Wife's  Bamings. 

154.  Bank  Deposits. 

155.  Slaves. 

156.  Proceeds  of  Joint  Labor  of  Spouses, 

157.  Choses  in  Action  —  What  Constitutes  in  GeueraL 

158.  Necessity  of  Bednetion  to  Possession. 

159.  iEffect  of  Waiver  or  Failure  to  Beduce  to  Possession. 

160.  Effect  of  Bankruptcy,  Insolvency  and  Assignment  for  Benefit 

of  Creditors. 

161.  What  Constitutes  Beduction  to  Possession-^ In  Generai 

162.  Effect  of  Insanity  of  Husband. 

163.  Effect  of  Possession  by  Husband. 

164.  Constructive  Possessioa. 

165.  By  Belease. 

166.  By  Pledge. 

167.  By  Suit  er  Arbitration. 

168.  By  Assignment. 

169.  By  Delivery; to  Agent  of  Husband. 

170.  Joint  or  Sole  Beeeipt. 

171.  As  to  Commercial  Paper. 

172.  As  to  Legacies  or  Destributive  Shares. 

173.  As  to  Money. 

174.  As  to  Shares  of  Stock. 

175.  Wife's  Equity  to  Settlement  —  In  General. 

176.  Nature  of  Bight. 

177.  Effect  of  Divorce  or  Separation. 

178.  Effect  of  Antenuptial  Settlement  or  Jointn^ 

179.  Effect  of  Waiver. 

180.  Effect  of  Fraud  of  Wife. 

181.  As  to  Property  in  Hands  of  Third  Persons. 

182.  As  to  Vested  Estate. 

183.  As  to  Life  Estates  and  Beversions. 

184.  As  to  Property  in  Litigation. 

185.  Amount  of  Settlement. 

§  145.  Effect  of  Marriage  —  Operation  as  Gift  to  Husband. 

In  general  it  may  be  premised  that  the  wife's  personal  proper^ 

goes  to  the  husband',  whether  belonging  to  her  at  the  time  of  mar- 
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riage,  or  acquired  afterwards  by  gift,  bequest,  or  purchase; 
whether  actually  or  beneficially  posAeeised ;  whether  principal  fund 
or  income.  So  her  earnings  belong  to  her  husband.  Marriage, 
thet^efofe,  operates  in  this  respect  as  a  gift  to  the  husband^  but  the 
gift  is  only  qualified^  so  far  as.  things  in  action  are  concem^d*^ 
Hei*  compensation  is  deemed  to  be  her  dower.*  Th^erefore,  at 
common  law  a  wjfe's  personal  property  belongeJl.tQ  the  husband 
jure  mariti,  whether  acquired  .before  or  during  coverture*  with- 
out her  concurrence,  and  without  a  transfer,^  his  Tight  iaf  retrained 
by  her  deed  before  marriage,  or  by  the.  instrument  whereby  she 
takes  title.*  It  is  a  niatter  of  course  that  tibe  wife'^  .property  should 
be  hers  in  her  own  right,  in  order  that  the  hu&baiid'e^  fitle  may 
attach.  For  property  may  come  to  Jier  with  restfictioiis  upon  the 
husband's  rights,, 5S]xcn.  as  the. giver  has  seen; fit. to ^ impose.*  In 
equity  she  may  hold  personal  property  apart  from  him.-^  Since 
the Jiusb tod's 'titk.  to  his  wiife^s  personal  propetity  .at  tie' common 
law  is  either  absolute  or  qualified,  according  as.  th^  .particular  prop- 
erty belongs  to  thfe  bne  class  or  the  other,  we  shall,  therefore,  treat 
of,  first,  the  wife's  things'  or  personal  property  i|n  pcjssession; 

second,  her  things  or  personals  inaction..  .      ..•.;.; 

1  .;;         J- 

4.  1  Bright,  Hub.  &  Wife,  34, 35 ;  Co.  W.  67,  L,  IL,:A*!  19180,  a009 ;  Snyder 
litt.  305  a,  351  b;  2  Kent,  Com.  130  y.  Jett^l^S^TeiUU'.Zail,  197  6.  W.  488; 
&c.;  Campbell  v.  Galbreath,  12  Bush  Willifpr^  <v*i  PJi«la]^^!  120..7enn.  589, 
(Ky.)  459;  Thompson's  A^OUtx^  ^..  ..  113  9,  W.-3^<  .WlvQie  pQi^onalty  has 
Elam's  Ez'z,  11  Ky.  Law,  455,  12  S.  beoomq  tlil^,  proper^  of  theiiusband  by 
W.  1134;  Miltenberger  v.  Keys,  25,  .  virtue,  ofhia  mai:viage  axid:is  brought 
La.  Ann.  287;  Hart  ▼.  I|oete^404Mo». ,  into  this  Stat^  an^^is  aipji^,  and  the 
315,  15  S.  W.  976;  Boyer  y.  Davis,  17  proceeds  uiy^ated. in. land/  and  the  title 
Ohio  Cir.  Ct.  191,  9  O.  C.  D.  526;  taken  3ji  tl^e^aine  ;of  tl^o  husband, 
Blakely  y.  Kanama^.  (T^.}j  168  S.  and  he  dies. in  poajseosic!)^,  title  to  the 
W.  447;  Prewitt  y.  Bunch,  101  Tenn.  land  on  his  death  vests  in  his  heirs, 
723,  50  S.  W.  748.  and  not  in  the  hejjs  ^ f  the- wife.    El- 

5.  Goldstein  v..  ^^ol^steii^,  86  N..J,  lii^gton  v.  Harris,  127  Oa.  85,  56  S. 
Ch.  351,  98  A.  835.  E.  134.         .    . 

6.  Leslie  v.  Bell,  73  Ark.  338,  84  7.  Birmingl^am  Water^vorks  Co.  v. 
S.  W.  49^1;  BUingtou,  y.  Harris,  127  Hume,  1^2.1  AJa.  168,  25.^.  806,  77 
Ga.  85,  56  S.  E.  134;  Carpenter  v.  Am.  St.  B.  43  (shares  of  stock). 
Hazelrigg,  103  Ky.  538,  20  Ky.  Law  8.  Endsley  v.  Taylor,  143  Ga.  607, 
231  45  S.  W.  666;  Moreland  v.  Myall,  85  S.  E.  852;  Coatney  v.  Hopkins,  14 
14  Bush     (Ky.)    474;    Gay  v.  Botts,  W.  Va.  338, 

13  Bush    (Ky.)  299;  Fowler  v.  Fow-  9.  Co.     Litt.     351;     Thompson     v. 

ler,   13?. Ky.   326,   I27  B.  W...1014;,  Pinchell,  11  Mod..  178.         -     :: 

Benne  V.  Schnecko,  100  Mo.  256,  13  iO.  Botts  v.''Gooch,  97  "Mo.  88,  11 

8.  W.82;  Otto F.  Stifei^fl  IThioiiBrfeW-  S.  W.  42,  10  Am.  St.  It.  286;  White  v. 

i9g  Co.  v.  Sazy,  273  Mo.  159,  201  S.  Claal^^aOl  Mo.  16^  1^  S.  W.  18Q« 
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§146.  Exception  to  Rule  — Personal  Property  held  by  Wife  in 
Trust 

Property  held  by  the  wif^  in  a  represeirtative  capacity  at  lih^  ' 
time  of  marriage  caimot  V€6t-in  th^  huBband;   for  hei<e  sh^  hag  iio 
beneficial  interest  which  the  law  cari  tranfifer  to  her  husband,*^ 
Any  other  rule  would  oi)erate  a  fraud  Upon  creditors  and  cestuis 
que  trust.     But  if  the  wife  be  executrix  or  adminisixatrix  at  the 
tim«  of  her  marriage,  the  husband  i&  entitled  to  adtniniister  in  her 
right,  by  way  of  partial  offset  to  his  liability  f 6r  her  frauds  and 
injuries  in  su<ih  capacity:    As  incidtotal  to  this  authority,  heinay 
release  and  compoUiid  debts,  aUd  dispose  of  the  effects,  and  reduce 
outstanding  trust  property  into  possession,  as  his  \vife  might  have 
done  before  coverture.**     He  is  accountable  for  all  property ^which 
came  to  her  possession,  whether  actually  received  oy  liim'or  not 
A,  married  woman  cannot  become  eiecuirix  or  adpiiinistratrix  with- 
out her  husband's  concurrence;    so  long,  at  least,  as  he  rcmaiins  " 
liable  for  her  acts;*^  Hor  will  payments  niade  to  her  iii 'suet, 
capacity  without  his '  assent  be  yalid.*^     It  is  to  be  generally  ob- , 
served  in  cases  of  this  kii^id  thai;  the  r^ght  of  disposition  wliich  t^e 
husband  exercises  is  strictly  tne.  right  o{  performing  tte  tru'^t  vested  , 
in  his  wife,  it.  being  assumed'  that  she  cannot  perforin  it  consist-' 
ently  with  her  situation  as  a  fenie  covert.     His . position  is  a  fidu-  ' 
ciary  one,  so  that  he  cannot  purchase  from  a*  coadininistratrix 
without  consent  of  all  beneficiaries  m  interest.** 


•  •. ■       ■ .    .      .  •  ^ '   ' \  I. 


11.  Co«    Litti  '■  351 ;- >  Thompsoa  :  •  ▼* .  •  band  under  4  deed-  of  ciepaBaifcion  with  • 

Pinehelly  11  Mod.  178 ;  1  Bright,  Hna.  apt  proTisions.    Goods  of  Hardinge,  2 

&  WiCe,  39,  4(K  .  -  Curt,  !64a    :      .     i        .  ..^  . 

1%.  lb.;  Jenk^  £ap. .  79.;  Woodrufle .       15. 1  Salk.  282 ;  Lover  v.  Lover,  6  Ji^. 

V.  Cox,  t  Bradf.  &i,  (N.'  T.).  153;  IH^  BulybecB.  y.  Hav^,  .3  .Cuvt.  AQ; 

Eeiider  t«  Hoiwe^  3  .Iftdi  2M;  Olaiiuaeit-  eases  cited  in  2  Bedf.  Wills,  78.   Aa  to 

y.  La  Fnaty  1  la.  229;   Dardier.V. .  the  indomenent  of  .a^Qte  payable^.to 

Ofaapmajiy  L.  B.  11  Ch.  J>.  442^    And  the  wife  as  a4mi]ftiat9«trix,  see  Boberts 

may  foreclose  a  mortgage  ^th  a -co-'  ▼.  Plaee^  18  N.,'IL  1813^    And  see  Mur- 

ezeentrix.    Buck  v.  Fiachec,  2.0ol«  T.  pbree  t.  Singleton,  .37  Ala.  412i    Stat* 

709.  uies  iMnneliinea  require  the  hqabaAd  to 

IS.  Scott  T.  •  Gamble,  1  Stockt.  (N,  join. in  the  wife's  bond  a»  ezeentrix. 

J.)  218.    For  a  ease  in  whitfi  tbe  hud-  See.Aiyhatt  v.  Murphy,  32  Tex.  181; 

band  put  money  of  his  own  into,  a  bank  Cassedy  '  v. .  Jackson^  45:  Miss.    397. 

where  tiie  wife  had  an  account  aa  ex-  Wife  made  8<^e  exectitriz  with  her  hus- 

ecutrix,  see  Uoyd  ▼.  Pughe,  L.  B.  8  band's,  oansent.     Stewart,  In  r«,  56 . 

Ch.  88.  Me*  300: 

14.  Administration  has  been  granted  16.  PepptreU.  t.  Ghamlierlain,  27  W. 

to  a  wife  living  apart  from  her  bus-  B.  410. 
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An  administrator  cannot  sue  in  his  representative  character  upon 
contracts^  made  after  the  death  of  the  intestate  merely  in  the  course 
of  carrying  on  the  intestate's  business.  Hence  the  husband  must 
sue  ftlpne,  for  goods  supplied  by  husband  and  wife,  in  carry  iiig  on 
the  business  of  the  wife's  father,  whose  administratrii^:  the  wife 
was ;  and  the  joinder  of  the  wife  is  improper." 

Sy  marriage  with  a  female  guardian,  too^  the  hiisband  becomes 
responsible  for  the  moneys  with  which  she.  may  then  or  afterwards 
during  coverture  be  chargeable  in  such  (Capacity ;  the  responsibility 
extending  while  she  continues  to  act,  whether  it  were  proper  for  her 
to  90  continue  or  not,** 

§  147.  What  Law  Governs. 

As  between  husband  and  wife,  thedr  rights  in  the  wife's  chattels 
are  governed  by  the  law  of  the  domicile  when  the  properfty  is 
received.*"  The  same  rule  applies  to  future  acquisitions  where 
there  is  no  change  in  domicile,  but  where  there  is  such  change  the 
law. of  the  actual  and  n,ot  the  matrimonial  domicile  will  govern.**^ 
Where  a  husband  acquires  title  to  his  wife's  property  in  one  State, 
his  title  is  not  devested  by  removal  into  a  State  where  such  prop- 
erty would  have  been  the  wife's  separate  estate,  and  where  he  would 
have  taken  UQ.  title.^*  Therefore  it  was  held  that  in.  Illinois  a  wife 
could  not  recover  for  rents  of  her  real  estate  in  Canada  without 
showing  that  she  was  entitled  to  them  by  the  law  of  Canada.*^ 
Under  the  Midsottri  Married  Women's  Act  the  property  of  the 

17.  Bolingbroke  v.  Kerr,  L.  B.  1  Ex.  other  State,  choaes  in  aetlon  of  the 
282.' 

18.  Alleii  V.  HeOnllough,  2  Heilik. 
(Tenii.)  174. 

19.  Metier  ▼.  Bnow,  90  Conn.  690, 
9S  A.  322;  Seheetbox  v.  First  Nat. 
Bank,  14  Ida.  95/  93  P.  3«9>  In  re 
Mesa's  Estate,  172  App.  Div.  467,  159 
N.  T.  8.  59;  Birmingham  Water 
Works  Oo.  r.  Hmae,  121  Ala.  16d,  25 
80:  8t>6,  77  Am.  St.  B.  43 ;  Beddiek  v. 
Wdlsh,  15  Mo.  519;  A  v.  De  Lea, 
14  N.  M.  442,  ^5  P.  131;  Northwest- 
em  Mut.  life  Ins.  Co.  r:  Adams,  144 
N.  W.  1108,  155  Wis.  335.  Where  a 
husband  and  wife  resided  in  a  6tate, 
a  statute  of  which  gave  him  all  of 
her  choses  in  action  if  he  reduced  them 
to  possession,  the  husband  cannot 
claim  as  his.  own,  in  the  courts  of  an- 


wife  not  reduced-  to  possession, 
ler  V.  Miller,  156  Ky.  267,  160  8.  W. 
9d3.  Property  lights  of  husband  and 
wife  afe,  in  New  Mexico,  except  as 
modified  hj  etatnte,  to  be  judged  by 
the  8panish  l&w  in  force  in  New  Mexi- 
co at  the  date  of  its  acquisition  frun 
Mexico.  Beide  ▼.  De  Lea,  95  P.  131. 
do.  Fisher  ▼.  New  Orleans  Ancior 
Line,  15  Mo.  519;  MUler  v.  Miller, 
156  Ky.  2«7,  160  N.  W.  223 ;  North- 
western, &c.,  Ins.  Co.  T,  Adams,  15& 
Wis.  355, 144  N.  W.  1108;  Mcdaan  v» 
Abshire,  72  Mo.  App.  390. 

21.  Ellington  v.  Harris,  127  Qa.  85^ 
56  S.  E.  184. 

22.  Dempster   v.    Stephen,    63    IlL 
App.  126. 
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wife  coming  into  the  husband's  Lands  is  held  in  trust  for  her,  wd 
when  removed  by  him  into  another  State  becomes,  subject  to  the 
laws  of  that  State.^' 

§  148.  Extent  of  Husband's  Right  —  Effect  of  Divorce. 

Where  the  husband  has  acquired  his  wife's  personal  property  it 
remains  his  until  the  title  has  been  legally  devested,^*  or  as  long 
as  the  marriage  relation  continues,  even  though  he  be  living  apart 
from  his  wife  in  adultery,  and  she  acquire  the  property  by  her  own 
labor,**  or  by  bequest/*  Neither  divorce  from  bed  and  board, 
nor  separation,  takes  away  his  right.^^  But  divorce  from  the 
bonds  of  matrimony,  or  the  death  of  either  party,  puts  an  end  to 
the  gifts  of  coverture,  leaving  open  the  adjustment  of  the  rights  of 
the  respective  parties  with  one  another,  or  between,  the  survivor 
and  the  representatives  of  the  deceased,  on  other  principles  to  be 
hereafter  explained. 

§  149.  Choses  in  Possession — In  General. 

Now  to  take  the  broad  division  of  the  common  law  as  applied 
to  all  the  wife's  personal  property. 

First,  as  to  the  wife's  choses  or  personals  in  possession,,  or  cor- 
poreal personal  property.  To  these  the  husband's  right  at  common 
law  is  immediate  and  absolute.  He  may  dispose  of  them  as  he  sees 
fit  during  his  life,  whether  with  or  without  his  wife's  consent ;  he 
may  bequeath  them  by  will ;  and  after  his  death  such  property  is 
regarded  as  assets  of  his  estate,  the  title  passing  to  his  executors 
and  administrators,  to  the  exclusion  of  the  wife,  though  she  survive 
him.** 

If  the  wife's  interest  in  personal  property  be  that  of  a  tenant  in 


23.  Brown  v.  Daugbertj,  120  F. 
526. 

34.  Ellington  v.  Harris,  127  Ga.  85, 
56  S.  E.  134. 

29.  Bussell  v.  Brooks,  7  Pick. 
(Mass.)  &5;  Turtle  v.  Muncy,  2  J.  J. 
Marsh.  (Ky.)  82;  Armstrong  v.  Arm- 
strong, 32  Miss.  279. 

26.  Vreeland  v.  Ryno,  26  N.  J.  Eq. 
160. 

27.  dlover  v.  Proprietors  of  Drury 
Lane,  2  Chitty,  117;  Washburn  v. 
Hale,  10  Pick.  (Mass.)  429 ;  Prescott 
▼.  Brown,  23  Me.  305;  1  Holl.  Abr. 
343.    Bnt  see  Divorce,  Vol.  IT,  post. 


28.  Co.  Litt.  300,  351  6;  2  Kent, 
Com.  143;  Legg  v.  Legg,  8  Mass.  99; 
Lamphir  v.  Creed,  8  Ves.  599;  Wins- 
low  V.  Crocker,  17  Me.  29;  Bing:  Inf. 
&  Cov.  208,  cases  cited  by  Am.  ed.; 
Hoskins  v.  killer,  2  Dev.  (N.  C.)  360; 
Hyde  v.  Stone,  9^  Cow.  (N.  Y.)  230; 
Morgan  v.  Thames  Bank,  14  Conn. 
99 ;  Hawkins  v^  Craig,  6  Mon.  (Ky.) 
257;  Caffee  v.  Kelly,  1  Busb.  48; 
Skillman  v.  Skillman,  2  Beasley,  403; 
Hopkins  v.  Carey,  23  Miss.  54;  Crop- 
pey  V.  McKinney,  30  Barb.  (N.  Y.) 
47;  Carleton  v.  Lovejoy,  54  Me.  445. 
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common^  tbe  husband  becomes  a  tenant  in  eommon  in  her  stead. 
So  corpoi^eal  chattels  of  a  female  ward>  in  the  hands  of'  her  guard- 
ian, being  legally  hers  at  the  time  of  marriage,  become  her  hus- 
band's, and  his  marital  rights  attach  at  once,  notwithstanding  the 
guardian  retains  possession  longerl'^  The  wife's  vested  remainder 
in  personal  estate  goes  to  the  husband  on  termination  of  the  par- 
ticular estate ;  and  where  both  husband  and  wife  die  during  the 
<»x)ntinuance  of  the  particular  estate,  the  husband's  representatives, 
and  not  the  wife's,  are  held  to  take  sucih  remainder.**  Bilt  the 
husband  cannot  be  considered  a  purchaser  by  marriage  for  a  valu- 
able consideration  against  a  legal  title  admitted  to  be  valid  by  his 
wife  before  marl-iage.*^ 

Chattels  bequeathed  to  the  wife,  without  restriction,  pass  to  the 
husband  at. once  lite  her  other  things  in  possession."  So  all  her 
movables',  such  as  jewels,  household  goods,  furniture;  and  the  like,  * 
also  cash  in  her  hands,  go  to  him  absolutely  and  at  oncej  whether 
owned  by  the  wife  at  the  .time  o^  marriage  or  nowiinall;^  vesting^  in 
her  at  some  period  of  her  coverture.  Money  paid  by  a  married 
woman  upon  a  bond  to  convey  land  to  Her  is  prima  facia  her  ^lus- 
band's,  and  may  be  recovered  bjr  him.^*  And  proceeds  of  the  eale  pf 
a  widow's  dower  vest  in  her  second  husband.***  But  circumstances 
in  all  such  cases  favor  a  resulting  trust  in  ihe  wife's  favor.  Since 
a  lease  for  years  is  a  chattel,  if  such  a  lease  is  made  to  a  wife 
without  limitation  .to  her  separate  use,  it  belongs,  at  common  law, 
to  the  husband.** 

'       '  *  '  '  •  /  (    a  >       , 

29.  Qopper  ▼.  M<sTVlxorW,  18  Ala.  34;  Casey  v.  Wiggbk,  8  6vay  (Mmb;) 

229.  231. 

20.  Bailee  y.. Arnold,  38  Mo.  532;  85.  Ellsworth  v.  Hinds,  5  Wis.  6^3; 

Chambers  v.  Perry,  17  Ala.  726;  Mc-  Bartlett  v.  Janeway,  4  Sandf .  Ch.  (N. 

Daniel  v.  Whitman,  16  Ala.  343;  Mil-  Y.)  3^6  (N.  Y,  Stat.)     In  Barber  v. 

ler  V.  Blackburn,  14  Ind.  62.    And  a  Slade,  30  Vt.  191,  it  is  held  that  where 

guardian,  having  no  right  to  convert  husband  and  wife  agree  with  the  mak- 

the  ward 's  personalty,  into  real  estate,  ers  of  a  promissory  note  given  to  the 

cannot  defeat  the  husband's  right  by  wife  for  her  lands  deeded  to  them, 

investing  thus  just  before  the  female  that  they  should  furnish  her  family 

ward   marries.     David's    Appeal,    60  with  goods,  and  apply  them  upon  the 

Pa.  1X8 ;  Schouler,  Dom.  Hel.,  466.  note ;  goods  so  delivered  constitute  a 

81.  Tune  v.  Cooper,  4  Sneed  (Tenn.)  part-payment;  but  aUter  as  to  goods 

296.                                *  delivered  by  the  husband's  order  to 

38.  Willis  V.  Sneiling,  6  Rich.   (8.  persons  not  members  of  the  family. 

C.)  280.  Reduction  of  such  note  by  husband 

33.  Shirley  v^  Shirley,  9  Paige  (N.  requires  a  positive  act. 

T.),  363;  Newlands  v.  Paynter,  4  M.  86.   Myers  v.  Marcus,  1  Ky.  Law 

ft  C.  408;  Crane  v.  Brice,  7  M.  &  W.  416. 
183 ;  Rex  v.  French,  R.  &  R.  C.  C.  491. 
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§  150.  Personal  Apparel  of  Wife. 

Her  paraphernalia  follow  a  rule  somewhat  peculiar.*^ 
As  to  the  wife's  personal  apparel,  the  doctrine  of  paraphernalia 
will  be  found  to  reserve  to  her  a  needful  right  in  the  most  delicate 
instance  where  controversy  can  arise.  Otherwise  it  would  appear 
that  her  apparel  belongs  to  her  husband  at  common  law.  Such 
apparel  purchased  from  their  joint  earnings  is  certainly  his  in 
such  sense  that  he  only  can  sue  others  for  its  loss.  She  cannot  sell 
or  give  her  clothing  away,  probably,  except  by  virtue  of  an  agency; 
which  agency,  however,  might  be  readily  inferred  f torn  circum- 
stances. But  th-e  wife^s  reasonable  clothing  belongs  to  the  husband 
for  the  wife's  use,  like  her  victuals  and  other  necessaries,  and  he 
must  not  wantonly  deprive  her  of  it  so  as  to  leave  her  destitute. 
Even  if  he  iallows  her  to  leave  him  on  an  agreement  of  separation, 
it  may  be  presumed  that  he  gives  her  the  right  to  the  clothing  she 
takes  with  her.*^  Happily  such  petty  controversies  seldom  occur 
between  husband  and  wife. 

A  tacit  mortgage  attaches  in  Louisiana  in  favor  of  the  wife  on 
her  husband's  property  for  the  price  of  paraphernal  property  sold 
by  him.**  Under  the  Spanish  law  the  husband  would  not  alienate 
the  wife's  paraphernal  property  without  her  consent.**^  The  New 
Jersey  Married  Women's  Act  has  not  changed  the  common-law  rule 
that  the  wearing  apparel  and  ornaments,  received  by  a  wife  from 
her  husband  during  coverture  remain  his  property.^ 
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§  151.  Money. 

At  commooa  law  if  the  husband  received  his  wife's  money  he  was 
presumed  to  take  it  as  his  own,*^  and  in  legal  contemplation  money 
paid  to  her  is  paid  to  him,**  Thus,  the  money  held  by  the  wife 
for  the  support  of  herself  and  her  children  was  the  hu8d>and's 
property.**'    The  true  test  of  the  husband's  title  is  this;  whether 


87.  See  infra.  Vol. 'II,  as  to  rights 
npon  death  of  a  spoiise. 

88.  See  Belano  v.  Blanehard,  5<2  Vt. 
57S.     ■ 

89.  Walker  v.  Dnvergei",  4  La.  Ann. 
569. 

40  Boyle  v.  Graham,  32  Mo.  66. 

41.  Parrow  v.  Farrow,  t2  N.  J.  Eq. 
421,  85  A.  1009. 

42.  Jesser  t.  ArmeAtront 'b  Exr.,  100 
Ya.  666,  42  S.  £.  681. 


43.  Parker,  Jones  &  Steele  v.  Parker, 
25  Ky.  Law,  2193,  80  S.  W.  209;  Lith- 
gow  y.  Kavenagh,  9  Mass.  161 ;  Downs 
V.  MiUer,  9!^  Md.  602,  53  A.  445. 

44.  Coin.  V.' Manly,  12  Pick.  (Mass.) 
172;  Pierce  v.  Thompson,  17  Pick. 
(Mass.)  391;  Ames  v.  Chew,  5  Mete. 
(Mass.)  320;  Commonwealth  v.  Davis, 
9  Cush.  (Mass.)  283, 
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the  personal  property  in  question  was  or  was  not  technically  a  thing 
in  possession. 

Money  actually  received  from  the  sale  of  the  wife's  land,  or  as 
proceeds  arising  from  her  inheritance,  becomes,  as  personal  prop- 
erty, apart  from  equity  rules,  the  absolute  property  of  the  hus- 
band/* whether  in  money  or  other  personal  property.**  And  if  he 
invests  the  same  in  his  o^n  name,  no  resulting  trust  will  arise  in 
the  wife's  f avor.*^ 


§  152.  Earnings  of  Wife. 

Earnings  of  the  wife  belong  to  the  husband.  The  rule  of;  the 
common  law  is  that  he  takes  all  (he  benefits  of  her  industry,*' 
unless  by  some  clear  and  distinct  act  he  evidences  an  intention  to 
hold  them  in  trust  for  her,*®  the.  reason  being  that  he  was  boi:^nd 
to  support  her.^®  It  was  otherwise  where  she  lived  separate  from 
him." 

Independently,  therefore,  of  statutes  which .  plainly  secure  to 
married  women  their  separate  earnings  under  the  oircunLstances, 
it  is  held  that  an  agreement  between  the  wife,  with  the  knowledge 
and  consent  of  her  husband,  and  a  third  person,  for  nursing  and 
attention,  the  stipulation  being  that  she  shall  be  paid  what  her 
services  are  reasonably  worth,  gives  to  the  wife  no  title  as  against 
her  husband.*^  He  alone  can  give  a  discharge  for  any  demand 
which  may  arise  from  her  services.  He  may  of  course  constitute 
her  his  agent  for  receiving  the  pay  to  herself;    but,  without  evi- 


4{(.  Plummer  v.  Jarman,  44  Md. 
632 ;  Lichtenberger  v.  Graham,  50  Ind. 
,288. 

46.  Mahoiie7  v.  Bland,  14  Ind.  176. 

47.  Thomas  v.  Chicago,  55  111.  103. 
It  is  here  assumed  that  equity  does  not 
impress  the  proceeds  with  the  charac- 
ter of  the  original  property  from  rea- 
sons such  as  will  sometimes  oceur. 

48.  8niekles  v.  City  of  St.  Joseph, 
155  Mo.  App.  308,  136  S.  W.  752; 
Missouri^  K.  &  T.  By.  Co.  v.  Holman, 
15  Tex.  Civ.  16  j  Knippenberg  v. 
Morris,  80  Ind.  540 ;  Standen  v.  Penn- 
sylvania. B.  Co.,  214  Pa.  189,  63  A. 
467;  Klapper  v.  Metropolitan  St,  By. 
Co.,  34  Misc.  528,  69  N.  Y..  S.  9?5; 
Macq.,  Hus.  &  Wife,  44,  45;  Beeve, 
Dom.  Bel.,  63 ;  McDarid  v.  Adams,  77 
lU.  153;   Yopst  V.  Yopst,  51  Ind.  61. 


Thus  money  ^received  by  the  wife  from 
a  boarding-house  belongs  to  him. 
Briggs  V.  Devoe,  89  App.  Div.  115,  84 
N.  Y.  S.  1063,  14  N.  Y.  Ann.  Gas.  201. 

49.  SmaU  v.  Pryor,  72  N.  J.  Eq.  939, 
73  A.  1118. 

50.  Vose  V.  Myott,  141  la.  506,  120 
N.  W.  58. 

51.  Greve  v.  Echo  Oil  Co.,  8  Cal. 
App.  275,  96  P.  904. 

52.  Woodbeck  v.  Havens,  42  Barb. 
(N.  Y.)  66.  And  this,  even  though 
the  husband  makes  of  his  house  a  sort 
of  hospital,  and  his  wife  assists  him. 
Beynqlds  v.  Bobinson,  64  N.  Y.  589. 
And  see  Elliott  v.  Bently,  17  Wis. 
591;  Duncan  v.  BoseUe,  15.  la.  501; 
McKavlin  v.  Bresslin,  8  Gray  (Mass.), 
177. 
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dence  of  some  such  authority,  the  person  who  employs  her,  as  a 
nurse  for  instance,  caniiot  protect  himself  by  showing  her  separate 
receipts/*  For  these  earnings  the  hushand  sues  alolie,"  and  in  his 
own  name."  She  cannot  maintain  a  separatie  action;"^  even  after 
the  husband's  death,  if  the  services  sued  for  were  performed  in  his 
lifetime.'* 

A  crop  produced  on  land  of  which  the  husband  is  lessee,  by  labor 
employed  and  paid  by  the  wife,  must  still  presumptively  belong 
to  the  husband.  And,  on  the  other  hand,  the  product  of  his  own 
skill  and  labor  on  her  land  belongs  presumptively  to  her  as  an 
accretion.*^  The  husband  may  waive  his  right  and  permit  her  to 
retain  fier  earnings. '^^     He  may  consent  that  they  be  her  own,  but 

that  right  rests  upon  his  consent.^^     His  consent  may  be  oral,®^  but 

>  '    '    '  •  .       .       ■ 

that  consent  cannot  be  exercised  in  disregard  of  his  existing  cred- 
itors.^^    This  rule  applies  tormoi^ey  earned,  and  to  other  produce 


53.  Offley  v.  Clay,  2  Man.  &  Gr. 
172;  and  see  Glover  y.  Drury  Lane, 
Z  Chltt.  117;  BiispeU  ti  BrcM^ks;  7 
Pick.  (Mass.)  6S.  But  .see  Starrett  v. 
Wynn,  17  S.  &  B.  (Pa.)  130. 

54.  Hensley  V.  Tuttle,  17  liid.  App. 
253,  46  N.  £.  fi94«  A  wife's  duty  130 
render  family  services  is  co-e^tenoiva 
with  the  husband 's  duty  to  support. , 
BandaTl  v.'  Bandall,  37  Mich.  563; 
Gould  T.  Carhon,  55  Me.  511 ;  liC" 
David  V.  Adi^ms,  77  HI.  155. 

55.  Bee  Beau  v.  Kiah,  6  Thomp.  & 
C.  (N.  Y.)  464. 

5«.  McClintic  v.  M«Cliiitic,  111  la. 
615,  82  N.  W.  1017. 

57.  Hamilton  v.  Booth,  55  Miss.  60 ; 
Bottoms  ▼.  Gorley,  5  Heisk.  (Tenn.)  1. 

M.  PribDe  v.  Hall,  13  Bush  (Ky), 
61;  Dowling  T.  Dowling,  116  Mich.' 
346,  74  N.  W^  5£a,  4  Bet.  Leg«  N. 
1168.  Where,  by  consent  of  the  hus- 
band, the  wife  kaeps  boarders  on  her 
own  account,  and  invests  the  accumu- 
lated board  money  in  land  in  her  o(wn 
name,  it  is  not  sabject  to  her.  hus- 
band's debts.  Bhlers  v.  Blumer,  129 
la.  168,  105  N.  W.  406.  Where  cir- 
eumntances  forced  a  wife  to  become 
the  executive  and  working  head  of  a 
family,  and  the  husband  for .  years  . 
recognized  her  right  to  earn  and  dis- 
burse money,,  he  himself  doings  .Inisi- 


ness  with  her  as  with  a  stranger,  aud 
she  has  sought:  to  acquire  for*  their 
:  S9ns.  a  biiisinesB  in  which,  they  could 
earn  their  living  and  has  exercised 
good  judgment  in  seeing  to  it  that  the 
husband  diti  not  interfere  in  the  man- 
agement thiereof,  he  is  not  entitled  to 
the  ownership  of  the  earnings  of  the 
wife.  Pearll  v.  Pearll  Advertising 
Co.,  17  Det.  Leg.  N.  543,  12T  N.  W. 
244. 

59.  (xeorgia  B.  &  Banking  Co.  v. 
Tice,  124  Ga.  459,  52  8.  E.  916.  See 
post,  as  to  wife 's  power  to  trade,  etc., 
Cotter  ▼.  Gasaway,  141  Ga»  634,  81 
S.  E.  879;  Mock  v.  Neffler  (Ga.),  95 
S.  E.  673;  Boberts  v.  Haines,  112  Ga. 
842,  38  S.  E.  109 ;  Georgia  B.  &  Bank- 
ing Co.  V.  Tice,  124  Ga.  459,  52  S.  E. 
D16i|  Central  of  Georgia  By.  Co.  v. 
Chenej,  tO  Ga.  App.  393,  93  8.  E,  42; 
Patterson  v.  Franklin,  168  N.  C.  75, 
84  8.  E.  18 ;  Monahan  v.  Monahan,  77 
yt.  133,  59  A.  169,  70  L.  B.  A.  939; 
Bockwell  V.  Bobinson's  Estate,,  158 
Wis*  319,  148  N.  W.  868. 

60.  Gage  v.  Gage,  78  Wash.  262, 
138  P.  886. 

61.  Cramer  ▼.  Bedford,  2  C.  E. 
Green     (N.    J.),    367;    Post-Nuptial 

.  Settlements^  pott,  §  52(y  ei  feg./  Glaze 
V.  Blake,  56  Ala.  379. 
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of  the  wife's  earnings,*^  and  to  property  purchased  witjh  such  earn- 
ings.®' If  her  earnings  are  not  reduqed  to  possession  by  him  in 
his  lifetime,  they  survive  to  her  at  his  death.**  But  even  under 
Married  .Women's  Acts  she  is  still  obliged  ito  render  services  in 
care  of  the  household.** 

§  153.  Property  Purchased  with  Wife's  Earnings. 

Equity  does  not  raise  a  resulting  trust  in  the  wife's  favor, 
where  she  contracted,  with  the  consent  of  her  husband,  for  the  pur- 
chase of  a  lot  of  land,  conveyed  to  him,  though  she  paid  off  the 
mortgage,  given  for  part  of  the  purchase-money,  from  her  own 
earnings,**  provided  no  agreement  be  shown,  antenuptial  or  post- 
nuptial, that  the  wife  shall  hold  these  earnings  in  her  own  right ; 
nor  where  even  the  deed  is  made  out  to  a  trustee  for  the  wife's 
benefit,  can  she  hold  it  against  her  husband's  creditors.*^ 

§  154.  Bank  Deposits. 

Whether  money  at  her  banker's  follows  this  same  principle  may 
depend  upon  a  distinction  first  taken  by  Sir  William  Grant  in 
Carr  v.  Carr.^^  He  there  says  that  a  balance  at  a  banker's  is  a  debt 
and  not  a  deposit  But  if  the  money  were  delivered  to  the  banker 
in  a  sealed  bag,  it  would  then  be  truly  a  depositum.  It  Would  then 
have  what  is  ..called  an  ear-mark;  in  other  wordfi,  it  woii^ld  be  a 
specific  chattel,  and,  as  such,  would  vest  by  the  marriage  in  the 
husband  as  his  absolute  property.**  Therefore,  should  the  husband 
die  without  recovering  such  specific  chattels  or  good?,  they  would 
belong  to  his  representatives^  and  not  to  the  wife  by  right  ol  sur- 
vivorship.^ 
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§  155.  Slaves.  . 

At  Qommon  law  iJie.  title  to  the  wife!s  slavea .vested  in  the  hus- 
band,'* and  if  she  had  only  a  lif6  estate,' he  totjk  what' estate  die 

\'     '    "    '   '       '  '  "       '"           .'.••■'•', 

€i,  Bttcber  v.  Beam,  68  Pa.   421;  S^.  P^f  Sir  William  Orftiit  hi'  Carr 

Hawkins  v.  Providence  B.,  119  M&ss.  v.  Carr,  1  Mer.  643;  HHl  v.  Pdl^,  1 

596.  Phill.  404.  '  Money  deposited  "with  a 

63.  In  re  tHamond,  158  P.  370^  banker  in  the  iisrnal -w^y  is  money  lent 

Mi.  Bailey  ▼.  Gardiier,  81  W.  Va.  to   the   banker,   wfth   the   olJUjration 

94,  5  S.  E.  636,  13  Am.  St.  B.'  847.  superadded  that  it  be  fepftid   when 

a5.  Larisa  v.  Tiffany  (E.  I.>,  105  called  for.    Pott  V.  Oleg,  II  Jnr.  389. 

A;  t39;   '  70.  Hawkins  V.  Pft)Videiice  B.,' 11^ 

^.'Skillman  ▼.  SWllman,  15  K  J.  Mas*.  596.                                '     . 

Ch.  478.                     '^      ••  7!.  Ordmary' V.  'GW^ei',  2  ^K<ytt  & 

67.  Campbell  v.  Bowles,  30  Gratt.  lirfcO.^  (6.  0.^1    151,  note;    Taylor  v. 
(Va.)  652.  Tarbrongh,  13  Grat  (Va.)  183. 

68.  Carr  v.  Carr,  1  Mer.  543,  n. 
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had."^     WherQ  she  had  a  remainder  only,  he  tooK  title  on  the 
termination  of  the  life  estate/' 

§  156.  Proceeds  of  Joint  Labor  of  Spouses. 

The  proceeds  of  the  joint  labor  of  husband  and  wife  belong  at 
common  law  to  the  husband;  as  where,  for  instance,  they  raise 
cotton  together ;  '*  or  carry  on  a  hotel  or  boarding-house  or  private 
hospital  together/*  Money,  or  cotton,  the  proceeds,  or  things  per- 
sonal or  land  bought  with  such  proceeds,  all  are  the  husband's,  if 
he  acts  consistently  with  his  rights." 
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§  157.  Choses  in  Action — ^^  What  ConstituteB  in  General. 

At  common  laiw  a  husband  is  entitled  jure  mariti  to  his  wife's 
choses  in  action.''  It  becomes  ilnportant,  therefore,  to  distinguish 
the  wife's  things  in  action  f torn  her  things  in  possession.  To  the 
class  of  things  in  action  belong  such  property  as  rests  upon  obliga- 
tion, contract,  or  other  security,  for  payment;  and  not  only  rights 
presently  vested  and  capable  of  immediate  reduction  to  possession, 
but  those  which  are  contingient  upon  some,  event  or  refversionary 
upon  some  prior  interest'®  Debts  oT^ng  the.wife^  arrears  of  rents, 
of  profits,  and  of  income,  also  outstanding  loans,  are  plainly  choses 
in  action.''^  IToney  due  on  mortgage  is,  beforo  foreclosure,  a  chose 
in  action,  and.  even;  though  lent  before  coverture  with  coven jqits 
running  to  the  wife's  heirs  or  executors,:  it  must  follow  the  usual 
rule.*®  So  are  bonds  and  certificates  of  stock.**'  Income  of  a 
chose  in  action  i^  as  much  ^  chose  as  the  principal  itself;  and  ac- 
cording to  the  ordinary  rule  the  wife  becomes  entitled  to  it  by 
survivorship.**  A  devise  of  land  to  be  sold  and  proceeds  to  be 
divided  among  certain  persons,  gives  to  each  a  chose  in  action}^ 

78b  Garland  y.  Penn^^  3  B.  liCon.  Glapp  v.  Stoiigliton,  10  Pick.  (Mass.) 

(Ky.)  %2i  463. 

73.  TerriU  y.  Boulwj^re,  24  Mo.  2,54.  SO.' Perkins  v.  Clements,  1  Pat.  & 

74.  Bowden  y.  Gr^y,  49  Mias,  547.  .  H.  (Va.)  141;  BellHus.  &.Wife,  52; 
7t».  Shaeffer  y,   Sheppard,   54  Ala.  contra.  Turner  v.  Crane,  1  Vem.  170; 

244;  BejTiolda  y.  Jtobin^on,  64  N.  T. '  Rees  v.  Keith,'  U  Sim.  388. 

689.  $1.  Johnson  V.  Hume,  138  Ala.  564, 

76.  Hawkinjj'.y..  Providence  B.,  119  36  So.  421^  Stanwood  v.  Stanwood,  17 

Mass.  596;  Carleton  y.  Rivers,  54  Ala.  Mass.  57;  Jack^n  v.  Parks,  10  Cush. 

467.                ,  (Mass.)   552;.  Slajipaker  v.  Bank,  10 

77*  Arnold  .y.  IdweWger,  1?2  Ga.  Pa.  .373;  Wells  v.  Ty^er,  5  Fost.  (N. 

72,  49  8.  E.  812 ;  McKay  y.  Mayes,  16    .  H.)  340.      . 

Ky.  Law,  862,  29  S.  W.  327.  82,'  WiU^insoh    v.   Charlesworth^   11 

78.  See  Bell  Has.  &  Wife,  52.  Jur.  644. 

79.  1    Bright    Has.    &    Wife,    36;  88.  Smilic's  Estate,  22  Pa.  130. 
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Bills  of  exchange  and  promi9sory  notes,  unlike  many  choses  in 
action  in  being  legally  transferable  by  simple  indorsement,  are  now 
considered  choses  in  action  of  a  peculiar  nature,  though  it  was 
formerly  thought  that  they  vested  absolutely  in  the  husband  by 
laarriage,®*  and  bank  checks,  certificates  of  deposit,*^  and  public 
securities  of  a  negotiable  character  may  be  placed  in  the  same 
class.**  A  note  made  payable  to  order  of  "A.  B.  (a  married 
woman),  or  to  A.  B.  and  her  husband"  in  the  alternative,  consti- 
tutes the  husband  the  payee.®^  The  husband  acquired  title  to  the 
wife's  notes  whether  made  before  **  or  during  coverture.®* 

Legacies  and  distributive  shares  are  sometimes  treated  as  though 
they  vested  absolutely  in  the  buaband  without  reduotion:  into  pos- 
session; but  unquestionably  the  better  opinion  is  that  they  are 
choses  in  action  (especially  if  no  decree  of  distribution  has  been 
rendered,  or  the  estate  is  unsettled),  iiii  which  case  the  creditor  of 
the  husband  ought  not  to  be  allowed. to  attach  them  before  the 
latter  has  donie  some  act  disaffirming  his  wife's  title.*®    Therefore 


84.  Qater3  v,,Mi^ddeley,  6  M.  &  W. 
423  J  Nash  v.  Nash,.  2  Madd.  133 ;  1 
Roper  Hus.  &  Wife, '211;  1  Bright 
Hub.  &  Wife,  37  a>  86;  Biohards  t. 
BichardSy  2  B.  &  Ad.  447;  ScarpelUni 
V.  Acheson,  7  (J.  B.  864;  9  Jur.  827; 
Phelps  V.  Phelps,  20  Pick.  (Mass.) 
556;  Hayward  v.  Hayward,  ib,  -525; 
Lenderman  t>  Talley,  1  Houst,  (Pel.) 
523. 

85.  Rodgers  v.  Pike  County  Bank, 
69  Mo.  560.      ' 

86.  Buehy  for  .  instance,  as  TJmted 
States  bonds.  Brown  y.  Bokee,  53 
Md.  155. 

87.  Wildmap  v.  Wildman,  9  Ves. 
Jr.  174;  Twisden  v.  Wise,  1  Vern. 
161;  Byland  v.  Smith,  1  M.  &  C.  53. 

88.  Holland  v.  Moody,  12  Ind.  170. 

89.  Commonwealth  v.  Manley,  13 
Pick.  (Mass.)  173;  Wilbur  v.  Crane, 
13  Pick.  (Mass.)  284. 

90.  2  Kent  Conu  135;  cases  cited  in 
Am.  editor's  notes  to  Bing.  Inf.  & 
Cov.  209;  Carr  v.  Taylor,  10  Ves.  Jr. 
574,  578;  Lamphir  v.  Creed,  8  ih.  509; 
Palmer  v.  Trevor,  1  Vern.  261.  See 
Schuyler  ▼•  Hoyle,  5  Johns.  Ch. 
rN.  Y.)   196;  Curry  ▼.  Pulkinson,  14 


Ohio,  100;  Wheeler  v.  Moore,  13  N.  H. 
478;  Harper  v.  Archer,  8  Sm.  &  M. 
(Miss.)  229;  Probate  Court  ▼.  Niles, 
32  Vt.  775;  Hooper  ▼.. Howell,  GO  Oa. 
165;  Jacks  Y.  Adair,  31  Ark.  616; 
Chs^ppell  V.  Causey,  11  Ga.  25;  Gillet 
V.  Camp,  19  Mo.  404;  Johnson  v. 
Spaight,  14  Ala.  27;  Gallego  y.  Gal- 
lego,  2  Brock.  285;  RoybI  t.  Revel,  2 
Dev.  &  Batt.  (N.  C.)  272 ;  Wallace  v. 
Talliaferro,  2  Call  (Va.),  447;  Clif- 
ton  V.  Haig,  4  Des.  (S.  C.)  330.  See 
c<tntra,  Albee  v.  Carpenter,  12  Cash. 
(Mass.)  382;  Wheeler  v.  Bowen,  20 
Pick.  (Mass.)  563;  Griswold  v.  Pen' 
niman,  2  Conn.  564;  Holbrook  ▼. 
Walters,  19  Pick.  (Mass,)  354.  But 
even  in  Massachusetts,  where  tiie  doc- 
trine prevails  which  is  disapproved  in 
the  text,  it  is  held  that  if  the  husband 
die  before  judgment  in  the  suit  by 
creditors,  his  wife's  survivorship  is 
not  barred.  Strong  v.  Smith,  1  Met. 
(Mass.)  476.  See  Parks  v.  Cushman, 
9  Vt.  320,  which  allows  the  wife's 
share  to  be  attached  in  trustee  process 
by  the  husband 's  creditors  after  a  de- 
cree of  distribution. 
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legacies  and  distributive  shares  vest  absolutely  ia  the  husrband  by 
reduction  to  possession,  but  not  before,^^        . 

It  is  beld  that  where  an  estate  in  personalty  vests  in  the  wife 
under  a  will,  and  becomes  a  legal  interest  by  the  executor's  assent, 
and  goes  into  possession  of  the.  person  in.  whom  was  vested  the 
precedent  particular  estate,  and  no  adverse  possession  is  shown, 
such  estate  passes  to  the  husband  by  virtue  of  his  marital  rights."* 
Wliere  a  will  bequeathed  a  life  estate  in  money,  to  a  wife  to  be  paid 
to  her  at  twenty-one,  the  will  taking  effect  at  a  time  when  such  a 
bequest  did  not  create  a  separate  estate,  the  husbap,d's  marital 
rights  ^ttach^  and  entitled  him  to  use  it  for  bis  life,  on  reducing 
it  to  possession/'  lie  might  after  her  death  maintain  ai?i  action  to 
recover  a  leg^qy  to  whidb  she  became  entitled  during  coverture.'* 
The  wife's  choses  in  action  must  not  be  confounded  with: her. goods 
or  specific  chattels  in  the  hands  of  third  parties,  which,  unlike  her 
choses  in  aciion,ve%t  in  the  husband  iabsolutely  by  the-marriage.®'' 

Money  rights  or  claims  generally^  as  for  instance  a  claim  for 
damages  growing  out. of  a  tort  committed  upon  the  person  or  char- 
acter of  the  wife,  fall  under  our  present  head.***  Where  a  wife  is 
a  reversioner  in  land  after  an  estate  in  dower,  be  must  reduce  her 
right  to  possession  before  hi^  rights  attadh.*^  And  where  a  wife 
id  entitled  to  a  portion  of  the  assets  of  heir  first  'husband's  estate, 
and  th^n  remarries,  her  seeond  husband  must  reduce  this  portion 
into  possession  during  coverture,  or  it  will  survive  to  her.*^ 

§  158.  Necessity  of  Reduction  to  Possession. 

The  husband's  right  to  his  wife's  incorporeal  personal  property 
—  or  at  least  to  her  choses  in  action,  as  they  are  ebmihonly  called  — 
is  qualified,**  Reduction  into  possession  offers  many  very  nice 
distinctions,  involving  conflicting  rights  of  considerable  magnitude. 
Courts  of  equity,  which  have  taken  this  subject  under  their  especial 


91,  Brown  v.  Baugherty,  120  P. 
526;  Hart  v.  Leete,  104  Mo.  315,  15 
8.  W.  976. 

92.  Walker  v.  Walker,  41  Ala.  353. 
98.  Crawford  v.  Clark,  110  Ga.  729, 

36  S.  B.  404 ;  Brantley  v.  Porter,  111 
Ga.  886,  36  8.  E.  970. 

94.  Norse  v.  Bay,  1  Dane  Abr. 
(Mass.)  351;  Hapgood  v.  Songhton, 
23  Pick.  (Mass.)  480;  Mason  v. 
Homer,  105  Mass.  116. 

95.  1  8chou7er  Persl  Prop.  32-37. 


96.  Anderson  t.  Anderson,  11  Bush. 
(Ky.)  327. 

97.  Arnold  v.  Liineburger,  122  Ga. 
72,  49  8.  E.  812. 

98.  Harper  v.  Archer,  28  Miss.  212. 
8ee  also  Ex  parte  Norton,  35  E.  L.  & 
Eq.  609;  Montefiore  V.  Belireno,  L.  B. 
1  Eq.  171 ;  Wiggins  ▼.  Blount,  33  Ga. 
409. 

99.  Powes  V.  Marshall,  1  Sid.  172; 
Macq.  Hus.  8c  Wife,  19,  20;  1  Bac. 
Abr.  700,  tit.  Baron  ft  Feme,  T" :  1 
Boper  Hus.  &  Wife,  169;  1  Vent.  261. 
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control,  seem  to  lay  down  variable  rules ;  and  it  mtist  be  confessed 
that  tbe  law  of  reduction  is  so  built  upon  exceptions,  that  one  may 
more  readily  determine  what  acts  of  the  husband  do  not,  than  what 
acts  do,  bar  the  wife's  survivorship.  Another  difficulty  in  dealing 
with  this  subject  appeiu:*s  from  the  circumstance  that  personal  prop- 
erty is  rapidly  growing,  and  species  of  the  incorporeal  sort  are 
developed  quite  unknown  to  the  old  common  law;  while,  on  the 
other  hand,  the  doctrine  of  the  wife's  separate  estate  has  expanded 
so  fast  as  to  furnish  already  new  elements  of  consideration  for 
most  of  the  latest  reduction  cases,  threatening  to  extinguish  at  no 
distant  day  all  the  old  learning  on  the  subject,  even  before  its 
leadiiag  principles  could  be  clearly  shaped  out  in  the  courts. 

Reduction  during  the  minority  of  an  infant  husband  is  good, 
though  he  dies  before  majority.* 

§  159.  Effect  of  Waiver  or  Failure  to  Reduce  to  Posaeaaionu 

The  husband  might  waive  his  right  and  permit  her  to  retain  the 
pi'operty,^  and  might  bind  himself  by  an  agreement  that  she  retain 
it  as  her  separate  estate.'  Such  a  waiver  was  inferable  from  his 
conduct,*  as  where  he  gave  her  a  note  payable  to  her. for  money 
received  as  her  distributive  share  of  an  estate,"  or  whece  he  allowed 
her  to  deal  with  her  personal  property  as  she  vrtshed,*  or  where  he 
treated  the  property  as  that  of  the  wife.^  Likewise,  the  appropria- 
tion of  the  spouse  as  husband  may  be  negatiyed  by  proof  of  his 
declarations  and  acts  and  conduct  when  the  supposed  appropriation 
took  place.* 


1.  Ware  v.  Ware,  18  Gratt.  (Va.) 
670.  As  to  reduction  bj  the  husband 
of  an  infant  wife,  see  Shanks  v.  Ed- 
mondson,  28  Gratt.  (Va.)  804. 

a^^Boldriek  V.  MiUs,  29  Ky.  Law, 
852,  96  S.  W.  524;  White  v.  Clasbj, 
101  Mo.  162>  14  B.  W.  180^,  Dorland 
V.  Dorland,  59  App.  Div.  37,  69  N.  T. 
8.  179  (where  the  huaband  agreed  to 
hold  in  trust  for  the  wife). 

8.  LoTeweU  V.  SchooMeldi  217  F. 
689,  133  C.  a  A.  44&.  . 

4.  Mere  admissions  by  a  husband 
.  who  haa  purel^ased  realty  with  per- 
sonalty belonging  originaUy  to  his 
wife,  but  w|iich  has  vested  in  J^m  by 
his  marriage,  that  he  holds  the  land 
for  the  bene&t  of  the  heirs  pi/  his 
wife,  wijl  not  devest  the  tit)e  of;  his 
heirs,  unless  there  has  been  during  the 


lifetime  of  the  wife  a  gift  fb  B^r  of 
the  chattels,  title  to  which  the  hus- 
band acquired  by  the  marriage,  or 
such  ft  gift  of  the  proceeds  of  the  sale 
of  such  chattels  before  the  same  Tvere 
invested  in  land.  Ellington  v.  Har- 
ris, 127  Ga.  85,  56  8.  E.  134;  Smith  v. 
Farmers'  &  Merchants'  Nat.  Bank,  57 
Ore.  82,  110  P.  410. 

5.  Bennett  v.  Bennett's  Adm'r,  134 
Ky.  444,  120  S.  W.  372;  Strusa  v. 
Norton,  20  Ky.  Law,  1116,  48  8.  W. 
976. 

I  r 

6.  Boynton  v.  Miller,  144  Mo.  681, 
46  8,  W.  754. 

7.  Bidwell  v.  Beckwith,  86  Conn. 
462,  85  A.  682. 

8.  Moyez's  Appeal,  77  Pa.  482; 
Perry  v.  Wheelock,  49  Vt.  63. 
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Marriage  operates,  not  as  an  absplute  gift  of  such  property,  but 
rather  a^  a  conditional  gift,  the  condition  being  that  the  husband 
shall  do  some  act,  while  coverture  lasts,  to  appropriate  the  choses 
to  himself.  If  he  happen  to  die  before  he  has  done  so,  such  choses, 
not  having  been  reduced  to  possession,  remain  the  property  of  the 
wife,  and  his  personal  representatives  have  no  title  in  them.'  But 
this  applies  only,  to  outstanding  things  in  actiop ;  for  some  may 
have  been  reduced  to  possession  by  the  husband  during  his  life- 
time, and  some  may  not.  If  th^  wife  die  before  the  husband  has 
reduced  the  chose  to  possession,  he  has  no  title  in  it  as  hus^band, 
but  it  goes,  strictly  speaking,  to  her  administrator  or  personal  rep- 
resentative,^^  though  under  our  statutes  the  husband,  has  commonly 
the  right  both  to  administer  and  inherit  a  good  part  of  his  wife's 
personal  propejrtx,  f^  she  cannot. will  otjtierwise,;"  : .^ 

With  respect  to  such  choses  in  action  aa  may  *<jci^^  to  ,the  wife' 
solely,  or  to  the  husband  and  wife  jointly,  during  coverture,  the 
same  doctrine  applies,  The  husband  m^y  disagree  to  his  wife'^ 
interest  and  make  :his  own  absolute  at  ^y  time  during  coverture  by 
recovering  in  suit;in  his  owi^.  name  or  otherwise  reducing  them  to 
possession.  But  until;  such  disagreement,  such  choses  in  action 
belong  to  the  wife,  and,  if  not  reduced  into  possession  by  the  hus- 
band,  will  likewise. survive  to  her/* 

The  husband's  .right  to  reduce  his  wife's  choses  in  action,  into 
possession  is  one,  of  electioii  iperely.     He  may  therefore  neglect  or 

'  '  •'  1..-'  ,  .  T  '  ''■•■,.! 

refuse  to  do  so,  and  thus  keep  the  property  vested  in  his  wife.** 


9.  Co.  Litti  351 ;  1  Bright  Hug.  k 
Wife,  36;  2  Kent  Com.  135  et  seq., 
and  cases  cited;  Bcawen  v.  Blxmt,  7 
Ves.  294;  Fleet  v.  Perrins,  Jj,  E.  3 
Q.  B.  536;  Langham  v*  Nenny,  3  V^s. 
467 ;  Trilrt  v.  Colwell,  31,  Pa.  228 ; , 
Needles  v.  Needles,  7  Ol^io  St.  432; 
Barleigh  v.  Coffin,  2  Fost.  (N,  H,) 
118;  Whiteman  v.  Whiteman  (Del), 
105  A.  787;  Copeland  v.  Jordan,  147 
Ga.  601,  9;5  8.  E.  13;.  Cooper  v. 
Walker,  142  Ky.  138,  134  8.  W.  171; 
Smith  ▼.  Farmers'  &  Merchants'  Kat. 
Bank,  57  Ore.  82,  110  T.  410;  Willi- 
ford  Y.  Phelan,  120  Tenn.  589,  113 
8.  W.  365;  Prewitt  v.  Bunch,  101 
Tenn.  723,  50  8.  W.  748. 

10.  Walker  v.  Walker,  41  Ala.  353; 
Fleet  T.  Perrins,  L.  R.  3  Q.  B.  536; 
Scmtton  V.  Pattillo,  L.  R.  Iff  Eq.  369. 


'    lY.  See,  as  t6  dissolution  By  dearth, 

12.  Coppin  V. ,  2  P.  Wms.  497; 

Day.v.  Padrone,  2  1k1.  &  8.  396,  n./ 
Howell  V.  Maine,  3  Lev.  403;*  Wild- 
man  v.  Wildman,  9  Ves.  174;  1  Bright 
Hus.  Sd  Wife,  37;  2  Kent  Com.  135, 
and  cases  cited;  Wilkinson  v.  Charles- 
worth,  11  Jur.  644;  Standeford  v. 
Devol,  21  Ind.  404.  . 

.13.  Southern  Bank  v.  Nichols,  23^ 
Mo.  401,  138  8.  W,  881;  Hart  v. 
Leete,  104  Mo.  315,  15  8.  W.  97(5; 
Coffin  V.  Morrill,  3  Fost.  (N.  H.)  352; 
Harris  v.  Taylor,  3  Sneed  (N.  p.), 
536;  Gallego  v.  Gallego,  2  Brock.  287; 
MelUngen  v.  Bansmann,  45  Pa.  522; 
Stoner  y.  Commonwealth,  16  Pa.  387; 
Snowden  v.  Lindsley,  6  Cold.  (Tenn.) 
122.    See  Peacock  v.  Pembroke,  4  Md. 
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This  becomes  a  very  important  principle  in  determining  the  i*ights 
of  his  creditors*  For,  supposing  him  to  be  embarrassed  in  his 
affairs,  can  they  attach  the  unreduced  choses  in  action  of  liis  wife 
as  his  property  ?  It  is  settled  that  they  cannot."  But  if  he  once 
makes  the  property  his  own,  they  can  reach  it;  and  he  cannot 
transfer  it  again  to  his  wife  in  prejudice  of  their  pre-existing 
rights,  even  though  it  vested  in  him  but  for  a  brief  time.  Of 
course  his  own  expressions  of  regret  cannot  avail  against  the  hus- 
band's actual  and  complete  appropriation  of  his  wife^s  choses  in 
action.^^  And  even  his  subsequent  promise  to  refund  that  which 
he  has  once  made  absolutely  his  own  is  a  promise  without  legal  con- 
sideration,, and  the  wife  or  her  representative  cannot  enforce  it.^' 

§  160.  Effect  of  Bankruptcy,  Insolvency  and  Assigtiment  for 
Benefit  oif  Creditors. 

A  general  assignment  in  bankruptcy  or  insolvency  passes  at  law 
the  wife's  property;  and  by  way  of  partial  recompense,  as  it  would 
appear,  the  husband's  discharge  has  been  allowed  to  operate  upon 
the  wife's  debts  dum  sola  as  well  as  his  own.  But  in:  equity  the 
assignees  are  permitted  to  take  the  same  interest  in  the  wife's 
choses  in  action  as  the  husband  possessed,  and  no  moi'e;  and  unless 
they,  reduce  them  into  possession,  during  het  husband's  lifetime  she 
will  be  entitled  to  them  by  survivorship."  Indeed,  in  Pennsyl- 
vania a  voluntary  assignment  of  the  husband  to  trustees  for  wife 
and  child,  so  as  to  defeat  his  creditors,  has  been  upheld  by  a  court 
of  ^^ity  against  such  creditors  on  the  ground  that  it  was  for  the 
benefit  of  his  wife  and  child. *• 


280.  It  18  lield  in  Georgia  that 
his  right  to  reduce  his  wife 's  property 
to  possession  is  not  affected  bj  the 
enactment  of  a  statate  changing  the 
common-law  rule.  Arnold  y.  Lime- 
burger,  122  Ga.  72,  49  S.  K  812. 

,1*.  In  re  Hill,  1(10  F.  390;  South- 
ern Bank  of  Fulton  y.  Nichols,  235 
Mo.  401,  138  S.  W.  881. 

15.  Nolen's  Appeal,  23  Pa.  37. 

16.  Fletcher  v.  ITpdike,  3  Hun 
(N.T.),  350. 

17.  Sherrington  v.  Yates,  12  M.  ft 
W.  855;  Miles  v.  Williams,  1  P.  Wms. 
249;  Mitford  v,  Mitford,  9  Ves.  87; 


2  Kent  Com.  138;  Van  Epps  v.  Van 
Deusen,  4  Paige,  64;  Outealt  v.  Van 
Winkle,  1  Green  Ch.  (N.  J.)  51«; 
Moore  v.  Moore,  14  B.  Mon.  (Kj.) 
259;  1  Bright  Hus.  &  Wife,  79,  83, 
and  cases  cited;  Hay  ▼.  Bowen,  5 
Beav.  610;  Poor  v.  Hazleton,  15  N.  H, 
564;  Mann  v.  Higginfl,  7  Gill  (Md.), 
265. 

18.  Siter  V.  Jordan,  4  Rawle  (Pa.), 
468.  See  also  Andrews  v.'  Jones,  10 
Ala.  400;  Contra,  Dold  v.  Geiger,  2 
Gratt.  (Va.)  98;  O'Connor  v.  Harris, 
81  N.  C.  279. 
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§  161.  What  Constitutes  reduction  to  Possession  —  In  General. 

What  acts  on  the  husband's  pdrt  amount  to  an  appropriation  of 
his  wife's  choses  in  action,  or  in  other  words  constitute  reduction 
into  possession  so  as  to  bar  her  fights  by  survivorship,  may  here  be 
fitly  considered.  Mere  intention  on  his  part  is  not  suflScient.  The 
purpose  must  be  followed  by  some  positive  get  asserting  an  owner- 
ship." The  cases  show,  in  short,  that  there  should  always  exist 
both  the  intent  to  appropriate  to  his  own  use  and  the  act  of  appro- 
priation. Thus  there  may  be  a  resulting  trust  implied  from  vari- 
ous circumstances  connected  with  the  case.  Thus,  where  the 
husband  receives  the  proceeds  of  a  sale  of  the  wife's  lands  or  of 
her  landed  inheritance,  under  an  agreement  to  treat  the  same  as  a 
loan  to  himself  or  to  reinvest  it  for  her  benefit,  or  to  hold  it  as  her 
trustee  or  attorney,  the  disposition  of  tbe  courts  is  very  strong  to 
rule  against  a  full  reduction  into  possession.  And  such  disposition 
must  be  the  stronger  where  a  lull  reduction  would  convert  real  into 
personal  property,  and  thereby  disturb  the  usual  property;  rights.*® 
He  must  intend  to.  acquire  title.**  ;: 

Any  act  on  the  husband's  part  wkich  amounts  to  a  complete  act 
of  exclusive  ownership  over  his  yf\ie\e>  chofse  in  action,  such  act  of 
ownership  extending  to  the  whole  fund  in  questipn  —  is  a.n  effectual 
reduction  into  his  own  p.osse8sipn.  The  ru}e  is,  that  if  he  recovers 
her  debt  by  a  suit  in  bis  own  name,  oi:  if  be  rele^es  the  debt^  or 
novates  the  debt  by  taking  a  new  security  in  his  own  and  not  in  his 
wife^s  name, —  in  all  these  cas^s,  upon  his  death  and  the  dissolution 
of  the  marriage  relation,  :the  right  of  survivorship  in  tjie  wife  to 
the  property  is  found  to  have  ceased."  ,  But  the  mere. assertion  of 
title  thereto  by  a  disposition  under  the;  husband's  lyill  does  not 
amount  to  a  reduction  during  his  lifetime  or  while  coverture  lasts* 

An  agreement  to  sell  the  fund  is  not  a  reduction  into  possession, 
Xor  is  a  fund  reduced  by  being  set  oif  against  the  husband's  debt, 
no  money  having  passed  nor  releases  having  been  interchanged. 
At  least  this  is  the  doctrine  of  some  cases.     Thus  in  Harrison  v. 

19.  Blotmt  ▼.  BeBtland^  5  Ves.  Jr.  Bon  t.  Miller,  14  Sim.  S2 ;  8  Jur.  209, 
515.  35»;  Burnham  v.  Bennett,  2  Coll.  C.  C. 

20.  See  Drury  v.  Briscoe,  42  Md.  254  j  Scott  t.  Hix,  2  Sneed  (Tenn), 
154.  192. 

21.  Johnson  v.  Hume,  138  Ala.  564,  23.  GrebiU's  Appeal,  87  Pa.  105; 
36  So.  421 ;  Southern  Bank  of  Fulton  Senitton  v.  Pattillo,  L.  B.  19  Eq.  369. 
V.  Nichols,  235  Mo.  401,  138  :  S.  W.  24.  Harwood  v.  Fisher,  1  Younge  & 
881.  Coll.  110;  1  Bright  Hus.  ft  Wife,  52. 

22.  2  Kent  Com.  137, 13S.  See  Han- 
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§    163  HUSBAJ^fD    AJSD   yHFK,  184: 

Andrewsj,  a, testator  g/^ye.  a;  li^acj'  to  the.  wif^; ,  tjxe  Ku§b^i^  ^iflg 
indebted  to  the  testator  in  an  equal  amount,  the  husband  and  wife 
agreed  to  set  off  the  debt  against  the  legacy,  and  signed  a  legacy 
receipt  for  the  amount;,  but  it  was, held  that  these  acts  constituted 
no  reduction.^*^ 

§  162.  Efifect  of  Insanity  of  Husband. 

It  is  held  in  England  that,  where  the  husband  was  a  lunatic, 
payment  into  court  .of  the  wife's  cliose  in  action  to  tlie  credit  of  the 
lunacy  amounted  to  a  reduction  into  possession.**  Biit  in  Kew 
Hampshire  a  singular  doctrine  is  laid  down;  namely,  that  the 
husband's  right  of  reduction  is  so  far  personal  to  him  that  it  can- 
not be  exercised  by  his  guardiai;!  if  he  be  in-^ane.*^ 

■    ■  ' • :     •  '  ■  ■       .■':•'         ■•..■'  .     ■       .  '  ■  ■  •   '  ;  .    •  ■ 

§  163.  Effect  of  Possession  by  Husband: 

Possession  of  a  -sHfe'a  property  by  th6  husbatid  is'  usUally-suffi- 
cient  to  show  title  in  him,^  btif  actual  possession  of  het  dhdse  i^ 
adwn  is  not'  a  suflSciernt  reduction  pel*  ^e/ for  the  husbatld's  in  ten- 
tion  may  be  to  hold  it  in  the  right  of  another*  '  Thus  he  miay  tlake 
the  property  in  trust  for  his  'v^i^e';  aild  if  sjo  he  is  accountable*  l&e 
aiiy  otheir  trustee.*'  So  he  may  receive  it  as  a  loan  from  his  wife, 
in  tvhich  case  he  shall  refUnd  it  like  fthyothei'  bortowef.  ^  TMat 
reduction  into  pbssessioii  which  makes  the  ehose  absolutely  as  W*!l 
as  potentially  the  husbjind's  is  a  reduction  iiito  possession,  not  of 
the  thing  itself,  btit  oifthe  titlefo  it.*^      •'  • '  '  •  "  '-  • 

And' where  thie  makers  of  a  probiissory  note,  piayable  to  the  ^ife 
or  bearer,  and  given  as  the  proceeds  of  sale  of  her  T6al  estatfe,  hkiid 
the  note  to  th6  husband,  who  immediately  delivers  it  to  the  Wif6^  in 
whose  separate  possession  it  thereiaft^r  continues,  no  reduction'  takes 
place.*^  But  it  would  be  otherwise,  we  apprehend,  if  the  husband 
had  placed  the  note  among  his  own  effects,  never  given  it  to  his 
wife,  nor  admitted  a  tru^  on  his  part,  and  in  all  other  irespects 
acted  as  the  owner  of  the  property. 

25.  Harrison  v.  Andrews,  13  Sim.  W.  161;  Baker  v.  Hall,  IZ  Ves.  Jr. 
595.  So  Sir  Wm.  Grant  in  Carr  v.  497;  Estate  of  Hinds,  5  Whart.  139; 
Taylor,  10  Ves.  Jr.  574.  See  other  Mayfield  v.  Clifton,  3  Stew.  (N.  J.) 
eases  cited  in  n.  to  1  Bright,  Hiist.  &  375;  Besor  v.  Besor,  9  Ind.  347^  3ell 
Wife,  52.  Hub.  &  Wife,  57. 

26.  In  re  Jenldns^  5  Btiss.  1S3.  30.  Strong,  J.,  in  Tritt's  Admr.  v. 

27.  Andover  y.  Merrimack  Coimty,  Caldwell's  Admr.,  31  Pa.  233. 

37  N.  H.  437.  31.  Barber  v.  fiHdde,  30  Vt.  191; 

28.  Williford  V.  Phelan,  120  Tenn.  Hall  v.  Young,  37  N.  H.  134;  Barron 
589,  113  S.  W.  365.  r.  Barron,  24  Vt.  375. 

29.  Smith  v.  Haire  (Tenn.),  181  S. 
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If  the  husband  places  tihe  wife^s  chose  in  aii'enveloJ>e,  with  a 
memorandum  that  it  be  disposed  of  as  directed  by  his  will,  keeps  it 
in  his  possession,  and  then  leaves  a  will  disposilig  of  it,  the  redac- 
tion is  complete." 

The  property  must  come  under  the  actual  control  of  the  husband, 
quasi  husband,^  and  not  as  trustee  or  attorney  for  the  wife ;  though 
a  husband's  appointment  as  trustee  will  not  deprive  him  of  the 
same  right  to  reduce  the  trust  fund  to  his  own  possession,  which  he 
would  have  were  a  third  person  the  trtist^e.*^  Air  this,  however, 
does  not  prevent  a  full  reduction  from  taking  place  upon  suitable 
evidence.** 

§  164. -ConstructiTe  PoMesaion^. 

Construetiye  possessions  are  not  Savored  in  lawwben  they  tend 
to  defeat  the  ^^f e's  sumvorsliip;  Yet  rciduotion-  into  •  possesnozi 
of  the  wife's  chose  in  action,  unexplained  by  other  ciireumatances^ 
is  prima  facie  evidence  of  conversion  to  the^  husband's  use,  and  is 
therefore  eflFectu  al.**  And  reduction  of  a  fund '  ittiay  1)e  stiflScifent 
upon  the  happenmg  of  a WnditiOn  aiihexed'tb  It."*  '         ;  ^'    ■ 

§  165;  By' Release. 

There 'seentis  to  foe  no  reofion  for:a  dietinetion  between  releasee 
and  asaignmeaits  from:  the' husbdnd^isa  f&r  as  the:effeet  upon  the 
wife's  &tirvTiX)r3hip:iBiconeernedj;  iSnt  inonecase  it  was*  observed 
that  tbehnflband'srrelease'might  amdunt  to-redliotionas  agaan^t  the 
wife.^  A  later'  dedision,  howd'v&r,  puts  leleases  andf  asstignnieiKKtB 
on  the  SHB^  footmg^^^  -  And  in  thxs'countrysno  distinctioA  is  made 

beftween  the  twamod«r  of  Irakefer.'* 

■         '       ,  •  . .  •        ■    •    . 

§  166.  By  Pledge.        '  , 

It  has  been  held  that  a  pledge  of  her  property  is  a  good  reduction 
to  possession/^  .  ,.  ,_,  .  '       . 


S2.  I>anii  V.  Sargent,  101  Mass.  336. 

83.  WaU  ▼.  Tomlinson,  Ip  V^s.  413; 
Dunn  V.  Sargent,  101  Kass.  336;  By- 
land  V.  Smith,  1  My.  &  Cr.  53;  Bum- 
ham  V.  Bennett,  2  Coll.  254;  Barron  v. 
Barron,  24  Vt,  375;  Savage  v.  Be^- 
ham,  17  Ala.  119.  But  see  Bees  v. 
Keith,  11  Sim.  388. 

M.  Thomas  v.  Chicago,  ,55  111.  103. 

85.  Johnston  y, .  Johnston,  1  Grant 
Caa.  468.  Lapse  of  time  may  raise  a 
presamption  of  reduction  in  the  hus- 


band's favor.     Harper  v.  Archer,  28 
Miss.  ^12." 
8C.  Dunnv.  Sargent,  101  Mass.  336. 

37.  Hore  v.  Becher,  12  Sim.  465,  6 
Jur.  94,  Shadwell,  V'.  C. 

38.  Bogers  v.  Acaster,  11  E.  L.  & 
Eq.  300;  14  Beav.  445. 

39.  Needles  v.  Needles,  7  Ohio  St. 
432;  Kenny  v.  UdaH,  5  Johns.  Ch. 
(N,  T.)  464. 

40.  Birmingham  Water  Works  Co. 
V.  Hume,  i2l  Ala.  168,  25  So.  806,  77 
Am.  St.  B.  43. 
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If  the  husband  pledges  his  wife's  chose  in  action  not  already 
reduced  to  possession,  or  assigns  it  as  collateral  security,  it  would 
appear  that  on  the  redemption  of  such  pledge  or  security  the  chose 
is  placed  in  statu  quo,  and  remains  the  property  of  the  wife  until 
further  reduction.  Whether  the  same  can  be  said  of  a  chattel 
mortgage  is  not  certain.*^  The  language  of  the  instrument  in 
describing  the  parties  might  aid  in  determining  the  question  of 
intention  whenever  it  arises.  Certainly,  whatever  may  be  the 
technical  difference  between  a  pledge  and  a  chattel  mortgage,  the 
latter  operates  a  defeasible  title  only  in  the  mortgagee.  As  to 
money  secured  by  a  mortgage  to  the  wife,  it  is  held  tbat,  if  the  debt 
has  been  once  paid  to  the  husband^  reduction  is  completed,  even 
though  he  die  before  executing  a  reeonveyanee  of .  the  pjpoperty;. 
Under  such  eircnmstances  equity  will  actually  compel- the  wife  to 
reconvey  and  perfect  the  title  without  allowing  her  any  benefitd 
from  the  property.** 

§  167.  By  Suit  or  Arbitration. 

The  wife's  outstanding  choses  may  be  recovered  by  a  suit  so  as 
to  prevent  them  from  going  back  to  her  in  case  she  be  the  survivor. 
The  general  rule  is  that  for  property  accruing  to  the  wife  before 
marriage,  the  wife  must  be  joined  in  the  suit,  although  the  husband 
during  coverture  may  alter  the  debtor's  liability,  as  by  changing 
the  security,  or  giving  time  on  a  promise  to  himself,  and  may' then 
sue  alone,**  in  which  case,  perhaps,  the  reduction  into  posseeeion  is 
eifeeted  by  the  alteration  of  the  debt  and  not  by  the  suit.  Where, 
however,  property  accrues  to  the  wife  after  marriage,  the  husband 
may  elect  either  to  sue  alone  or  to  join  his  wife  as  the  meritorious 
cause.**  Such  being  the  state  of  the  law,  there  is  a  distinction 
between  suits  brought  in  the  husband's  name  alone,  and  suits  in  the 
name  of  both  husband  and  wife.  In  the  former  case  he  elects  to 
disaffirm  his  wife's  title,  and  bringing  the  suit  operates  as  a  reduc- 


41.  Latourette  y.  Williams,  1  Barb. 
(N.  Y.)  9;  Hartman  v.  Dowdel,  1 
Bawle  (Pa.),  279.  There  is  a  dictum 
of  Chancellor  Kent  (2  Kent  Com.  137 ; 
also  in  Schuyler  v.  Hoyle,  5  Johns.  Ch. 
(N.  Y.)  19r6)  to  the  effect  that  the 
mortgage  of  a  chose  in  action  is  of 
itself  a  sufficient  reduction  into  pos- 
sesion. We  find  no  authorities  to  sup- 
port this  statemjQnt.  But  see  Tritt  v. 
Colwell,   31  Pa.   228,  a  recent  case 


which  recognizes  a  distinction  in  this 
respect  between  a  pledge  and  a  mort- 
gage. 

4S.  Bees  ▼.  Keith,  11  8im.  388; 
Bosoil  y.  Brander,  1  P.  Wms.  41S8; 
Bates  v.  Dandy,  2  Atk.  208. 

43.  Yard  v.  EUard,  1  Salk.  117,  pL 
8 ;  Carth.  463 ;  Sid.  299. 

44.  See  Bright  Hus.  ft  Wife,  61-66 ; 
Chitty  PL  32-38,  7th  ed. 
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tion,*'  In  the  latter  he^  admits  her  possible  titlQ  by  survivorahip, 
and  the  reduction  is  ine^ffe&tual  imtil  the  debt  ,is  collected  on  execu- 
tion or  otherwise.**  Thua  the  institution  of  a  suit  to.  xecorer  a 
legacy  accruing  to  the  wife  is  not  suayi  a  reduction  when  brought 
in  the  name  of  both  parties,*^  and  even  a  recovery  of  judgment  is 
insufScient.^'  But  payment  to  the  husband  or  his  iatfomey,  after 
judgment,  operates  a  deduction.**  Wherever  practice  recognizes  a 
separate  right  in  thd  wife,  a  judgment  which  may  be  considered  as 
obtained  at  her  wishes,  or  for  her  benefit,  is  inooticlusive  evidence 
of  reduction/* 

In  chancery  proceedings  %ath  husband  and  wife  are  made  par- 
ties; and,  as  we  shall  presently  see,  eqliity  compels  a  settlement 
upon  the  wife  before  entering  a  decree  in  the  husband's  favor.  It 
is  said  that  decrees  in  chancery  so  far  resenlble  judgments  at  law 
that  until  the  money  be  ordered  to  be  paid,  or  declared  to  belong 
to  the  husband,  the  wife's  rights  will  remain  undistuHbed.  A 
decree  in  the  joint  names  of  husband  and  wife  is  insnffieient  reduc- 
tion.'^ But  an  order  for  payment  of  money  to  the  husbitnd  vests 
it  in  him  free  from.  Ae  wife's  right  by  survivorship'.** 

As  to  the  submission  to  arbitration  it  is  tBii  that  the  original 
olaim  is  estinguished  by  the  award  and  a  new  duty  thereby  cre- 
ated/* If  the  money  awarded  be  to  the  htt^band,  and  he  die  before 
payment^  it  trill  go  to  his  personal  tepresentativesi  and  not  his 
wife.*^    So  much  has  been  decided.     tSonie  are  of  the  impression 

4S.  Oglander   v.    Baston,    1    Vern.  band  that  the  wife's  right  surviyee, 

396,  2  Yes.  Ben.  677,  12  Mod.  346.  even  though  the  husband's  admlnis- 

8ee  Pierson  v.  Ssiith,  9  Ohio  St.  554,  trator  eoUeets  it.  •'Perry  v.  Whtolo^k, 

as  to  insnfBeienej  of  judgment  in  has-  49, Vt.  93. 

band  *8  favor  where  he  sued  for  de-         48.  Alexander  t.  Crittenden,  4  Allen 

stroying  wife's  separate  property.  . (Mass.) ,  342.      . 

40.  Bond  ▼.  Simmons,  3  Atk.  21.  fO.  Pike  T.  Collins,  33  Me.  38;  Pet- 

The  ezeeption  formevlj  made  in  favor  tengill  v.  Butterfield,  45  N.  H.  195. 
of  bills  of  exchange  and  promissory         6L  Mason  v.  McNeill,  23  Ala.  201; 

notes  does  not  now  exist.    See  eases  Lowexj  v*  Ciaigi  30  Miss.  19. 
iupra,    I    153.     The    husband   must         59u  Bdgarton   v.   Muse,   Dad.   Eq. 

therefore  follow  the  above  rules  of  (S.  C.)  179.    See  Nanney  V;  Martin, 

fluit.    Sherrington  v.  Yates,  12  M.  &  Eq*  Cas.  Abr.  68,  3  Atk.  726;  Maeau- 

W.  855,  1  I>owL  A  L.  1032.  lay  v.  Phillips,  4  Yes.  19 ;  Heygate  v. 

47.  Knight  v.  Branner,  14  Md.  1;  Annesley,  3  Bro.  C.  C.  802;  1  Bright 
Harris  v.  Taylor,  3  Sneed  (Tenn),  Hus.  &  Wife,  67-69;  Lowery  v.  Craig, 
536;    Hall   V.   MeLain,    11    Humph.  30  Miss.  19. 

(Tenn).  425.  58.  Beeve  Dom.  Bel.  21.     But  see 

48.  Crittenden  v.  Alexander,  15  Htmter  v.  Biee,  15  East,  100;  Thorpe 
Gray  (Mass.),  432.  An  order  for  the  v.  Eyre,  1  Ad.  A  El.  926,  3  Nsv^  A  M. 
proceeds  of  the  Judgment  eollected  in  214. 

a  soit  may  be  so  treated  by  the  hud-         54.  Oglander  ▼.  Baston,  1  VeiiL  396. 
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that  in  other  relspects  the  ti^lf e's  ihtei^st  will  depend  npodi  the  stage 

• '        •         ■' .         ■      ■      ."         , 

of  proceedings  reached  at  the  time  of  the  husband's  death,  and  that 
neither  the  suhiniiision  to  airfcitration,  no^'  the  award  itself,  unless 
in  the  hiisfband's  f  av6r,  opeifates  as  a  reduction  Into  possession.** 

§  168.  BysAasignxnent. 

This  brings  us  to  a  very  perplexing  bilWicli  of  the.pr^^ent  sub- 
ject; namelj>.  that  pf  tb^  husband's;  i:eduction  into  possession  bj 
as^igm^ent. ■ ;  Chores  in,  pQ^&^ss^^Qti  bxq,  caps[bl«^  of.  assignm^uL 
Choses  in  action,  however,  with  the  exception  of  negotjLableiinstni;- 
mentS)  such  as  bill^  of  e^ang^  ohecks^iapid  promissory  notes?  (to 
whioh  we  igay  doubtlea^  add.couponbonds  ^^)^,ca;i;inot.  b^ra^sigD^4 
at  law  J, .  :\iut:  in  .eqiuty  th^y.  niay;"i.  The  aissigiuaamti  how^ve?,  to 
be :  e$ectua^:  j^bould  be  wjithout^  reseryatipitL. ,  And,  Hi^, .  ihu^b^nd's 
ag^e^(ne^t  .to  aa^%n  is  lijL^wi$ei  .eiiataijiable.  in.  e^  *bej  prin- 

ciple, rthat;  what  onp  iigi'^esitp.4o  rfi4U  ba  <3o^8i4er^.  |i#  dotie,!^?  A 
.jqint  raesigiroeitf  by  Jkjtwb!aft4:ftftd:  wif§  .aj^piear^ ;  tp  harie  feensuB- 
:ti|ine<l.w  flOi*i€^tbi5«  stroj^g€fr..t|p#n..the  h?«ft)i»2^S'8,  ^O:  wpigMP^t, 
where  the  wife  herfle^^  Ms  >  jkot'  sought  to  4F0i,d .  it  >.ai£tQFWfir<is5^^ 
}Bi«fijfc  wiefcher  tthip  Iw^band^^  ^gpm^t  of  itself:  wiW  ba?;  ih»  rights 
0i  :t^.wife  byi4uw>^i^liij)^  a»4  qpn^titut^  3»<lflctiwL- ji^tpi  pp?w- 

.  ,,:If  t)i^.i^igQniept  qf.t}>p,wiffti6  ehofie^^actign^f^yptr^.  irplw.- 
ilary  i|n4  J^tbont  ^jqasijleia^tioii,  it  doe^.  not  bipid^lifi  yvife^^,  A«, 
for  instance,  where  a  husband,  pending  divorce  prooeedings  against 
liim,.  makes  a. pretended  transfer  for  tho/ purpose  of  "barriiig  ter 
rights  to.  ithOiproperty.  ;  iNV>r.  does  a  .voluntary?  ^^^^igiiraent  f or  tlie 


benelt  of  creditors  carry*  th^m:^* 

55.  See  1  Bright  Hub.  ft  WifefYO;  59< 'MoGa|eb  t.  Oridifidd)  6  Heisk. 

MiBcq.  Huk.  ft  ^ifSy  52t     TkeA-wife  .(Tenii,),  8SS»            •'     /    ^        .c-i 

win  not'  be  bonncl  hj  Uet'  ajprisemeot  '4K>.  Wrigblnr.  Bntlsr,  perLd»  Alvim- 

pendin^  euit*     Madanla^'  ▼.  Phillips,  Itj,  8  V«8. :  Jr.  673;  Surnett  v.  Kin- 

4  Yes.  IS,  -Bis^  i^hy  OkiMli.  XR>t  tlie  naston,  ^  Vem.  401;:  Sir  WwaL  Qrkat, 

Imsbflbd-  be  allowed  to  disilirBi.his  m  Mitfovd  v.  Mi€&rd,.9  Ves.  87;  Sir 

'WifsAr  title  b^submittiiig'the  cTidse  to  Themas  Planiier,  in  Johnrion  ▼*  Jofan- 

arbil^atian  as  his  otm  as  waU  aa  izi  mtL^  I  Jae.  ft  Walk.  472.;.  Jewson  ▼. 

sttiag  alottef  Moulson,  :&;  Atk.' 417.;   8  Kent' Com. 

561  Bee  Thomson  ▼«  liOe  CoxmijyS  137;  Hartman  v.   I>awdel,   1   RAwle 

Wall:  (U  8.)  327;  (Pa.)  279. 

57.  Cronch  v.  Martin,  2  Veni.  5M;  61.  Cases  smpni;  Wright- TlRntter. 

Honner  v.  Morton,.  8  Rass.  6S.  2   Ves.  Jr.,  673;    1   Bright  Hns.   & 

68.  IMee  v.  Dennison,  6  Yes.  IMS;  Wife,  81. 
Steed  T.  Craig,  9  Mod.  43; 
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But  the  equity  tuIq  as  to  aafiignmeixts  of  tlie  wife's  clmst^  in 
ccHan  to  .individuals  fop  valuable  opn$ideratiQn  i^  very  capricious. 
It  was  formerly  iuaintain€id  that  the  husband'^  assigntue^it  of  his 
wife's  chose  in  action  fpr  a  valuable  consideration  would  bar  iK>t 
only  a  present  interest  of  the  /^e,  but  also  a  coptiii^ent  i^^^rest, 
or  the  possibility  of  a  term  or  a  specific, possibility*'*  5ir/Wiiliaiji 
Chrant  threw  doubt  upon  this  doctrine  by.  the  objection. th«t  this 
would  give  the  assignee  a  greater  righlt  than,  the  husband  himself  <*' 
It  remained  for  $ir  Thomas. Plunder. to  break  it \down,  completely , 
and  to  place  all  assignments  upon;  the  ;same  footing.  This  he 
attempted  in  the  (jeJefcrated  aasaqf  Purdew  v.  Jack^dn,^  wheire  t^ 
question  arose  as  to  the  effect  of  an  assignment  by  husband  and  wife 
of  her  vested  interest  iii'  i'emaiiicler.  In'  an  i^^bbrate  '©trinibil  he 
maintained  that  Whatever  the  nature  of 'the  assignment,  whether  in 
bankruptcy,  to'trustees  for  payment' of  debtS;  or  to  a  specific  pur- 
chaser for  vailue,  it  couM  pass  the  husband's  intei'est  and  no  niore; 
that  the  assigiiefei  mudt  afterwards  reduc^  tie  property  to' possefssion 
during  the  husband's  lifeHme ;  and  tta't'no  assigniheiit  was'^ssible 
of  the  wife's  reversionary  Interest,  so' as'  io  bar  her  as  surviv6r, 
provided  the  interest  ciontintied  reVeri?ionary. '  Afterward^ '  Lord 
Lyndhurst,  while  approx^ing'this  doctrine  to' the  ex|tent  of  the  actual 
decision,  suggested  id  distinction  between  the  cases  when^  the  hus- 
band can  •  completely  ^pproptiatfe,*  at  the  time  di  the  aasignineiit, 
and  those  where  he  cannot ;  ^nd  thought  tl^at  the,(^signme];it  mjght 
stand  in  the  former  instance  as  an  a^eement*  to  appropriate  ot  a 
sort  of  equitable  reduction  into  possession.**'  The  latei*.  English 
cases  seem  to  fpllpwthis  suggej^tion.*'  ,  So.,that  the  present  doc^ne 
in  England  is  understood  ito  be  that  the  husband's  assignment  for 
value  to  a  specific  purchaser  will  bar  the  wife's  survivorship,  pro- 
vided the  husband. has  during  coverture  the  Tight  of  reducing  into 
his  own  possession }  but  that  he  cannot  assign,  so  as  to  bar.  the 
wife's  survivorship,  unless  such  reduction  becomes  possible  before 
hisdeath.^  ^  '    '  \ 

62.  See   Chandos  v.  *Palbot, ':2   P.  '  fully  apprbrecL    See,  too,  Blljhson  v. 

Wms.  601;   Bates  v.   I5aniy,  2   Atk.  Elwin,  19  fiiim:    309. 

207;  Hawkins  v.  Obin,  ib.  549;  n.  to  W.  VLdnner  t.  Morton,  3  Buss.  65. 

2  Kent  Com.,  138.  '                    '  M.  Per  Lord  Blroughamy  Stanton  v. 

as.  Mitford  V.  Mltford,  9  Ves.,  S7.  Hall,  2  Buss.  &  My.  175;  BDiott  v. 

And   Bee  Hornsby   v.   Lee,   2   Madd.  Cordell,  5'Madd.  CIi.  149. 

Ch.,  16.                                                '  67.  Tidd  v.  Lister,  17  B:  L.  &  Eq. 

64.  ftuss.  l-7i  (1823).    in  Ashby  v.  567;  s.  c,  on  appeal,  3  De  Q.,  M.  8b  G. 

Ashby,    1    Coll.    553,    this    rule    was  85t. 


§  169 


HUSBAND   ATTD   WIFE. 


190 


In  this  country  the  rvile  is  far  from  uniform.  The  Pennsyl- 
vania courts,  repudiating  this  modem  chancery  doctrine  altogetJiery 
maintain  that  the  assignment  to  a  specific  purchaser  for  value  bars 
the  wife's  right  of  survivorship.*'  For,  it  is  said,  the  husband  by 
marriage  gains  a  full  power  of  disposal  over  his  wife's  property, 
and  any  distinction  between  vested  and  contingent  interests  in 
respect  to  the  marital  dominion  and  power  of  transfer  is  unsound.** 
This  doctrine  has  received  approval  in  some  other  States.*®  But 
the  doctrine  of  Purdew  v.  Jackson  has  been  more  frequently  ap- 
proved by  our  courts ;  probably,  if  the  question  should  now  arise 
again,  with  the  qualifications  which  Lord  Lyndhurst  introduced.'* 

§  169.  By  Delivery  to  Agent  of  Husband. 

Beduction  into  possession  m^ay  be  effected  through  the  medium 
of  a  third  person  duly  empowered  to  act  for  that  purpose.**  And 
the  receipt  of  the  wife's  distributive  share  by  an  agent  appointed 
under  a  power  of  attorney  executed  by  the  wife  to  her  husband  is 
a  sufficient  reduction  by  the  husband,  and  enables  the  latter  to  sue 
the  attorney  for  the  proceeds.**  Even  where  husband  and  wife 
together  appoint  an  agent  to  receive  the  wife's  legacy,  and  he 
receives  it  and  4oes  not  pay  it  over,  his  receipt  is  a  conversion  of 
the  fund,  and  the  husband  may  treat  the  property  as  his,  and  sue 
accordingly.**     But  where  A.  receives  money  for  the  use  of  a  mar- 


68.  Sbuman  ▼.  Beigart,  7  W.  ft  S. 
(Pa.)»  169;  Biter's  Oa0e»  4  Rawie 
(Pa.),  468;  Webb's  Appeal,  2X  Pa. 
248;  Smilie's  Estate,  22  Pa.  130. 

00.  See  Siter  's  Case,  supra,  per  Gib- 
aon,  C.  J. 

70.  Manion  v.  Titsworth,  18  B.  Mon. 
(K7.),  582;  Tnrtle  v.  Fowler,  22  Conn. 
58 ;  HiU  v.  Townsend,  24  Tex.  575. 

71.  Bngg  T.  Franklin,  4  Sneed 
(Teon.),  129;  George  y.  Goldsby,  23. 
Ala.  326 ;  Arrington  v.  Tarborough,  1 
Jones  £q.  (N.  C),  72;  Lynn  ▼.  Brad- 
ley, 1  Met.  (Ky.),  232;  O'Connor  ▼. 
Harris,  81  N.  C.  279;  Smith  y.  At- 
wood,  14  Ga.  402 ;.  State  y.  Robertson, 
5  Harring.  (DeL),  301;.  Needles  ▼. 
Needles^  7  Ohio  St  432;.  Bryan  y. 
SpruUl,  4  Jon^  Eq.  (N.  C),  27. 
The  husbmnd^'s  assignee  may  avail 
himself  of  fraud  upon  the  husband's 
marital  rights.    Joyner  v.  Denny,  Bus- 


bee  Eq.  176.  In  Stitfe  y.  Eyerett,  1 
M.  A  G.  37,  Lord  Cottingham  suggesta 
what  may  be  at  the  foundation  of  the 
present  distinction  in  the  English 
equity  rule  as  to  assignees  for  yalue, 
namely,  that  neither  the  husband 
alone,  nor  the  husband  and  wife  to- 
gether, can  dispose  of  the  wife's  life- 
interest  in  a  fund,  bey  on  J  the  dura- 
tion of  eoyerature.  Bee  Maoq.,  Hus. 
&  Wife,  58,  59. 

72.  Boll.  Abr.,  342,  3:50;  1  Bright, 
Hus.  &  Wife,  53. 

73.  Turton  y.  Turton,  6  Md.  375; 
Alexander  y.  Critenden,  4  Allen 
(Mass.),  342. 

74.  Semhle  such  reduction  by  agent 
is  of  itself  a  reduction  by  the  hus- 
band. Dardier  y.  Chapman,  L.  B.  11 
Ch.  D.,  442.  No  instruction  were 
given  to  the  agent  to  collect  in  the 
wife*8  right. 
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ried  woman,  and  writes  to  her  that  he  liolds  the  money  at  her  dis- 
posal, this  constitutes  an  attornment  to  the  wife,  and  not  to  the 
husband ;  and  the  latter  must  do  something  more  in  order  to  make 
the  fund  his  own/"  And  where  husband  and  wife  empower  an 
attorney  to  collect  and  receive  oh  the  wife's  account,  or  the  agent 
in  question  receives  the  fund,  not  by  way  of  reducing  on  the  hus- 
band's behalf,  the  husband's  right  remains  unexercised/* 

§  170.  Joint  or  Sole  Receipt. 

The  receipt  of  the  hnsband  and  wife  jointly  for  the  wife's  ehtkse 
in  action  does  not  constitute  sufficient  reduction  by  Jthe  husband, 
for  this  is  the  proper  form  of  receipt  given  to  third  parties  when 
the  fond  is  placed  in  the  wife's  hands.^'  But  the  sole  receipt  of 
the  husband  with  intent  to  appropriate  constitutes  a  complete 
reduction,  the  property  having  been  delivered  to  him  instead  of 
the  wife.^*  The  same  is  true  of  a  joint  order  by  both  spouses  that 
her  property  be  applied  to  his  debt^^  A  married  woman's  fund 
hdd  subject  during  coverture,  not  to  the  husband^s  isole  drafts, 
checks,  or  orders,  but  to  the  order  of  both  husband  and  wife,'**  or  to 
the  order  of  either,**  must,  as  to  the  residue  not  drawn  when  cover- 
ture ceases,  be  considered  as  never  reduced  to  the  hue/band's  posses- 
sion. A  receipt  of  the  fund  subject  to  the  order  of  either  spouse, 
or  their  joint  order,  cannot  be  set  up  against  the  wife  or  her  repre- 
sentative; nor  is  a  transfer  of  stock  to  the  joint  names  of  husband 
and  wife; "  nor  the  Receipt  and  indorsement  of  a  check  payable 
to  the  order  of  husband  and  wife,  which  the  hiisband  does  not 
deposit  or  use  fot  his  sole  account/' 

§  171.  As  to  Commercial  Paper. 

As  to  bills  and  notes,  there  is  a  conflict  between  the  earlier  and 
later  eases,  from  the-  fa»t  that  negotiable  instruments  were  not 

75.  Fleet  ▼,  Perriiw,  L.  R.  3  Q-  B.  .79.  Luccarello  v,  Bandolph  (Tenn.), 

636.       .  .58  S.  W.  453. 

7a  Hm  v.  Hunt,  9  Gray  (MasB.),  80.  Scruttoa  v.  PattiEo,  L.  R.  19 

•6;    Cliappelle    v.    Oiney,    1    Sawyer  £q>' 369^ 

(F.  S.),  401.  81.  Scruttott  v.  PattiUo,  li.  R  19  Eq. 

77.  Timben  ▼.   Kate,  S  W.  &  S.  369;  Brown  t.  Bokee/ 53  Md.  155; 
(Pa.)  290.  Parker  y.  Leehmere,  41  L.  T.  152. 

78.  Bon.  Abr.  342^  350;   1  Bright,  88.  Nicholson   v.   Bniiy  Buildings 
Hub.  a  Wife,  53;  Lowe  v.  Gody^  29  Estate  Co^L.  B.  7  Oh.  D.  48. 

Oa.  Xyt.  88.  Parker  ▼.  Leehmere,  41  L.  T. 

152. 
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formerly  regarded  as  chos^  in.  action  at  all.**  Assuming  theija  to 
be  such^  ho-st^ever^.the  indorsement  and  transfer  of  the  husband  is  a 
sufficien-t  reduction  into. possession.  Hence,  if  a  note  be  made 
payable  to  the  order  of  a  fem$  sole,  and  she  afterwards,  marries, 
her  husband  may  transfer  the  note  to  himself  or  others  by  his 
own  indorsemiant.®*  The  receipt  of  partial  payment,  it  would  seeni, 
is  only  a  jr^uction  pro  tanto.^^  The  wife. cannot  indorse  over  a 
note  payable  to  her  order,  even  with  authority  from  her  husband, 
where  it  does  not  appear  that  the  indoiseHilenii-was' made  ^f or- value 
received  by  tihe  hxisband  from  the  indorsee,  oir:  a$  a.  gift  i rom.  the 
husband  to:  the  indorsee;  if  she  does  so,  it  does  notbaj  her  rights 
by  surriy-orship^^^  .  •    .,•.•.-  .;.;..•.:,    /..'  -j,. 

It  is  clear  that  tb^  receipt  of  interest  dneibn  iibond  to  note,  is 

not  a  sufiSicient  reduiCtiou  of  the  latter,  nor  ^di  Inibare  inctolments, 

although,  it '66tiatitid:es  a  reduction  of  the  partieulitr  interest  instal- 

:inan*t>  itself /^    Hei*  imdorsemejnt  withaut  his  aMentlis  pHiisi4k/ facie 

had.^^  I  I£  It  note  be  Aegotlabl^  ihe  hud^nd:  altne-oifn  tmns- 

.  fer  it^^>  i  'What  evidence  irrespeetive:  sof  indorseoneht  :a]i{di  itransfer 

-by  the  hitsbtod  suffices  to  show> i^uctidi  intospossedsotOfa -r— » iks  for 

instaneelwhere.  tihe  xiote  is  payable  to  beaarer-^i^  kiotqjuite>deGar 

f  rom.the  authorities.     But  reduetion  of  the  wife^s  not^^  intopossee- 

.  sion  is  not  effeoted  by  the  husband,  mecely  bedHuse  !he  .ke^s  tbom, 

for  safety  and  at  her  request,  with  his  own  paj^6ta;>  it  certaiiily  is 

not  while  he  ooiasistently  trealysthem-as  hers,  asisorting  no  ^daim 

to  them;  -  nor  does  the  fact  that  her  whole  jiroperty  consisted  of 

such  notes,  and  that  at  her  request  dnd  beoause  they  were  not  due, 

he  provided  the  wedding  dress,  and  furnished  tlie*  house,  give  the 


S4.  See  Searpellini  v.  Acheson,  7  Q. 
B.  864;  9  Jur,  827;  Gaters  v,  Mad- 
deliey,  6  M.  k  W.  423 ;  McNeilage  V. 
Holloway,  1  B.  A  Aid.  318;  Sher^ 
rington  v.  Yates,  12  M.  ft  W.  855;  1 
Pars.  BillB  ft  Notes,  87.  If  a  note 
be  payable  to  husband  and  wife,  it 
Tvould  clearly  survive'  to  the  latter. 
Eichardson  v.  Daggett,  4  Vt.  33^; 
Draper  V;  Jackson,  16  Maiss.  480. 

S6.  Mason  v.  Morgan,  2  Ad.  ft  Bl. 
30;  Evans  V.  Secrdst,  3  Ind.  545.  And 
the  wife '» "  -signature  is  mere  sur- 
plusage where  both  indorse  the  note. 
lb. 


Sa  KasU  y.  Na^^  a.Mad^.  ^aSc    . 
.   S7.  ^carpellini  ▼.  Acheson,  7  Q.  B. 
864. 

IBS.  Howmati  y.  Corrie,  9  Tern;  190; 
Hart  V.  Stephens,  6  Q.  B.  937;  Stan- 
wood  T.  Stanwood,  17  Mads.  57 ;  -Burr 
V.  Sherwood,  3  Bradf.  Sur.  (N.  Y.), 
8S. 

89.  Wall  y.  Tomlliiaoii,  IS  V^s.  Tl^., 
413;    Hemmingway  y.   Mi^tthetrsj   10 

^?y.  207;  Tryott  v.  Sfetton/ 13"  Cal. 
490;  James  v.  Oroff,  157  Moi  408,  57 
R.  W.1081. 

90.  EVaiis  t.  Secrest,  3  Ind.  ^45.- 

91.  Miller  v.  Aram,  37  Wis.' 1 43.'    • 


M9  wnnp^A  •wwavAs./7W9]iBTY.  &Tl7jk 
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Where  jj^  i^$l»U.o£  i\^ynU  ifri^4,  lai^i  ^otpfl!  fri:e'giFea  t)ftyaW© 
to  hex, : the  pprpj)^rty,  .^apgp^  its  joh^f ^t^fe  ^  w^d : jb^^oJae^  .p^rsw»l 
proiP^y  m.tlie,eh<4)e»9f  a^jt?4<w.t>  ac^io;*,**  ;  ^o^.it'the'iioi^  tfk;^ 
for  the  purchasemonej  are  in  the  hu&b^n^V  f^^^  ^^^^r  ^^  Tedupf 
tion  is  held  complete.** 

At  compaq?i  law.tjie  Iru^band  waa  ^^^tled  to  hia  wife's  Jegacies.** 
The  hu^hajid  1057  ^^aigjx  a  legacy^  .o.r  diftri^hutiv^-  sli|UTB,ildke..f^uy 
other  chose.^  Reduction  of  a  legacy  has  bj^e^p.  cop^idpred  ppmpjef^ 
where  the  husband  takes  a  quitclaim  deed  from  the  testator^s  re- 
siduary devisee  upon  condition  that  fiie^Tshfiir^ay^tMsj  ftAdftie^'othei 
legacies;*^  Ewt^some  difednot'  ak?i  bf  •  ownership  tm  the  husbaiid's 
part  i&necesdtiy *  a^idrit'iS' dowUftd  wEfether  hls'iight  is  *bihp]ete 
even  after  a  decree  oi  distriUition^  the  deon^  itself  efle<}ting<  no 
reduetion.  '  Theshaire  or  legacy  dhonld' be  aotHally  severed  from 
the  btdk  «f  the  estate  whcoice  it  was  derived;*^  ' '  Thi^  hxtsband  may 
then  rednoeinto  possession  as  iii  other  cases^  i  And  if  the  executor 
or  other  party  nu>kmg  the  sale  pays  the  ca«h  prbc^s.  into  the 
husband's  hands^  the. money  beltmgs  to  him-absolntely,  and  ihis 
receipt  entinghishes- all  olaitDoia  of -his  wifa:^     /i  :[   .  .  .  [ 


«  * 


9S.  Holmes  v.  HolmesJ  iS  Vt.'Vel  '   W.  Brock  v.  Siwyer,'^9  ^.  tt.  547. 

And  see  Lenderman  ▼.  Talley,  1  Honst.  96.  tir^BA  r&S^rwSlf  4  '  Jonee  'E(J. 

523.     A  negotiable  note  ^ven  to  a  (N.  C.).  27;  Weems  y.  Weems,  19  Md. 

third  party  by  ft  htiiAand  before  ihair-      "^34. '  \' 

riage  is  not  extingnished  by  the  m^re  97.    Howard    v.    Bryant^    9    iG^ray 

fact  of  its  purchase  froln  such  party  (Mass.),  1539.         '    '  -^               •    "^ 

by  the  wife,  Ijy  money  belongilig ;tb  98.  Short  v.  Moore.  10  Vt;  446;  l^ro- 

her  before  marriage,  tiot  fkdtieed  to  ftate  Court  v.  'Nlles/fe  VtT  Ttij  L^wis 

possestioii  t^  tlie  husbaiid.     ftusy^^  ▼.  t.  Price,  3  Bich.  Eq.   (6.  C.)    171^; 

George,  45  N.  HI  467.             '^     '  Walier  t."* Walker,  25  Mo.  S67;\Van- 

98.  Taggart  i.  BoMin,  10  MS:*  lb4;  derveer  v.  Alston,  16  Ala.  494.    As  to 

McCrory  ▼.  Foster,  1  Iowa, '271.'  See  Whether  the  husband's  noie  given  for 

Peacock   v.   Pembroke,   4'  Md.    280;  purchase  at*  the  administrator's  sale 

Bamsdale  v.  CMghill,  9  Ohiic/,  199.  can  be  set  ofP  against  the  wife 's  claim 

94.  IMxon  T.  Biacon,  Id  Dlrfo  113;  for  distributive  share,  see  Roberts  v. 

Talbot  V.   I>ennis,   1   Carter    (lixd.),  Adanur,  2  S.  C.   (K  8.)   337,  which 

471;   M60rory  V.  Potter,  1  la.  SfTl.  holds  that  it  cannot. 

When  aeenred  by  mortgage,  the  mort-  •    1.  Johnson  v.  Bennett,  ?9  Barb.'  (N*. 

gage  also  ought  to  be  in  the  hnsba^d^^  Y.)  237;  Thomas  v.  Chicago,  55  HI. 

name.     But  cf .  language  of  court  in  103 ;  Plummer  v.  Jarman,  44  Md.  632. 
McCoIloagh  V.  Ford,  96  HI.  439. 
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Wheie  chattels  ft^e  ddivei^d'to  T.  on  beliltlf  of  Ums^  ai^  the 
oilier  next  of  kin,  of  wfa^in  Mrs.  Wi  is  one^  and  Mr.  W.  sells  to  T. 
liis  wife's  sbare^  and  ireoeiVes  atLd  Appropriates  the  i^nlich^se^ihon^, 
this  is  a  clear  reduction  of  possession.'  Merely  claiming  A  legacy 
due  to  his  ^ife,  if  not  paid  before  his  death,  is  insti^fent,*  or  is 
mere  possession  ad  administrator  of  an  estaite  of  her  distrihtrtire 
share  of  it*  Where  he  causes  a  distributive  share  to  be  paid  to 
him,  there  is  a  good  reduction.* 

§  173.  As  to  Money. 

The  following  have  been  held  good  reductions  of  a  wife's  pnop- 
erty  to  possession:  using  her  money  as  his  own,*  investing  her 
money  in  land  in  his  own  name,^  and  collection  of  he^  mon^,  not 
acting  as  agent  or  trustee.* 

§  174.  As  to  Shares  of  Stock. 

The  conversion  of  stock  dividends  or  coupons  on  securities  *  is 
not  of  itself  a  good  reduction  of  the  stock  to  possession.  Nothing 
short  of  the  transfer  of  stods.  standing  in  the  wife's  name  to  the 
husband's  name  seems  to  be  a  sufficient  reduction  of  such  stcick  into 
possession ;  ^*  the  transfer  to  their  joint  names  is  insufficient.^^  A 
sale  and  delivery  of  his  wife's,  certificate  of  stock,  assigned  to  him 
by  her  in  writing,  has  been  held  a  good  reduction  to  possession.^' 

Since  stock  which  stands  in  the  wife's  name  does  not  belong  to 
her  husband  until  reduced  to  possession  by  him,  it  follows  that  he 
caimot  be  made  personally  liable  in  respect  to  the  fund  where  he 
has  failed:  to  so  reduce  it.^*  .   ■  :  • 

S.  Widgery  v.  Tepper,  7  li.  B.  7  Ch.  99  S.  W.  973;  Williaana  v.  Keef,  341 

I).,  42a4  Mo.  366,  145  S.  W.  425.  , 

S.  Donaldson  v.  West  Branch  Baii^  .  8.  Har^  v.  Iieete^  104  Mo,  310, 15  S. 

1  Pa.  286.  ...   ...  v:  W-  976.         .     . 

4.  Hauser  t.  Huj7a7>  2&6  .2fo.  .58,  ,  .&  Dunn  v.  Sargent^  101  J^ass.  336 
165  8.  W.  376.      .  10.  Arnold  v,  Eugfl^BS,  1  ^.  I.  165; 

.5v  Shanks  ▼.  EdmoQ^^Kmt  ^  QiaL  2  Bright,  Hus.  &  Wife^  54;  Slajmaker 

(Vs.)    804.    .  '  ..  .  y.  Bank,  10  Pa.  373;  Broim  V.  B^kee, 

$.  Tucker  y.  Tujcker's  Adm'r^  165  53  Md.  155.  ,  :    • 

Ky.  306,  176  S..W.  U73.  11.   Nicholson   y.   Drary  Buildings 

.7.  Miller  y.  Blackburn,  14  Ind.  62;  Estate  Co.,  L.  B.  7  C!h.  D.  48. 

Alford  V*. Oufty  (Ky.),  115  8.  W.  216;  .    12.  Johnson  y,  Hupie,  138  Ala. :564, 

Neel's  ^'r  y.  Noland's  Heirs,  166  36  8i  421. 

Ky.  455,  179  8.  W,  430;  Ahlering's       :  18.  Dodgson  y.  Bell,  3  £.  IirA  Eq. 

Bx'r  y.  .0pe<?kauai,.  30  Ky,  Law,  940,  542.  And  see  Matter  toi.  Eeeiproeitj 

Bank,  22.  N.  T.  9,     . 
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§  175.  Wife's  Equity  to  Settlement— In  GeneraL 

The  wife's  equity  to  a  settlement,  which  constitutes  an  important 
branch  of  lixe  English  chancery  jurisprudence,  is  closely  connected 
with  the  husband's  right  of  reduction  into  possession.  Whenever 
the  husband  or  his  representa4:ive  has  to  seek  the  aid  of  a  court  of 
chancery  in  order  to  recover  his  wife's  property,  he  must  submit 
to  its  order  of  a  suitable  settlement  from  the  fund.  This  settle- 
ment, which  is  made  upon  the  wife  for  the  separate  benefit  of  her- 
self and  the  children  as  a  provision  for  their  maintenance  and 
comfort,  is  known  as  the  wife's  equity.^*  Thus  chancery,  by  a 
stretch  of  power  somewhat  arbitrary,  interferes  to  do  an  act  of 
justice.  The  doctrine  seems  to  rest  upon  two  grounds :  first,  that 
whoever  comes  into  equity  must  do  equity;  second,  that  chancery 
is  the  special  champion  of  women  and  children/^ 

The  rule  is  the  same  whether  the  thing  to  be  reduced  into  posses- 
sion be  a  debt,  legacy,  or  distributive  share  belonging  to  the  wife, 
or  any  other  chose  in  aettoru^'^  Chancery  will  also  restrain  the 
hnsband,  by  injunction,  from  proceeding  to  recover  a  fund  in  the 
ecclesiastical  or  probate  courts  until  a  like  provision  is  made;  for 
the  reason  that  it  has  a  concurrent  or  appellate  jurisdiction  in  the 
settlement  of  estates.*^  In  this  country  a  court  of  equity  has  some- 
times gone  so  far  as  to  lay  held  of  property  for  which  recovery  is 
sought  in  the  courts  of  common  law."  But  the  English  cases  do 
not  warrant  such  an  exercise  of  power.^"  The  blending  of  equity 
and  common-law  functions  in  American  tribunals  might  here  jus^ 


14.  2  Kent,  Com.  139-143,  and  eases 
eited;  1  Bright,  Htis.  &  Wife,  230- 
265;  2  Story  Eq.  Juris.,  §  635. 

15.  Meals  v.  Meals,  1  Dick.  (N.  J.) 
373  J  Peaeliey  Mar:  Settl.,  158,  159. 
This  jnrisdietion  appears  to  have  been 
exereised  from  the  earliest  period. 
Stiirgia  V.  Champneys,  5  M.  &  C.  103, 
per  Lord  Chancellor  Cottenham. 

16.  Campbell  v.  Galbreath,  12  Bnsh 
<  Ky. )  >  45d ;  Kenney  v.  ITdall,  5 
Johns.  Ch.  (N.  T.)  464,  3  Cow.  (N. 
Y.)  590;  Burr  v.  Bower,  2  McCord. 
Ch.  (8.  C.)  368;  Duvall  v.  Farmers' 
Bank  of  Maryland^  4  Oiir  &  Johns* 
(Md.)  282;  Barron  v.  Barron,  2 9^  Vt. 
375,  391;  Abemethy  v."  Abemethy,  8 
Fla.  243 ;  Haviland  v.  Bloom,  6  Jones 
Ch.  (N.  C.)  178;  Smith  v.  Kane,  2 
Paige    (N.  Y.),  303. 


17.  Jewson  t.  Moulson,  2  Atk.  419; 
Bobinson  v.  Bobinson,  L.  B.  12  Ch.  D. 
188;  Dumond  v.  Magtee,  4  Johns.  Ch. 
(N,  Y.)  318. 

18.  Van  Epps  v.  Van  Deusen,  4 
Paige  (N.  Y.),  64;  note  to  2  Kent, 
Com.  140;  2  Kent,  Com.  141,  142; 
Corley  v.  Corley,  22  Ga.  178;  Dearln 
V.  Pitzpatrick,  Meigs,  551.  But  see 
Matter  of  Miller,  1  Ashm.  323;  Par- 
sons V.  Parsons,  9  N.  H.  309-336 ; 
Allen  V.  Allen,  6  Ired.  Eq.  (N.  C.) 
293. 

19.  1  Boper,  Hus.  A  Wife,  263; 
Jacob's  notes  to  1  Boper,  Hus.  ft 
Wife,  257,  258;  Oswell  v.  Probert,  2 
Ves.  Jr.  682;  Stnrgis  V.  Champneys, 
5  M.  &  C.  105;  Jewson  t.  Moulson,  2 
Atk.  419.  And  see  Jackson  v.  Hill, 
25  Atk.  223.    According  to  the  latest 
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tify  a  departure 'ftbth'  tHfe  parent  systerti,VliiIe  there  ite' flouMesis 
'Statfea  whifet  follow  tlid  English  rule  in  this  l-espect.**  Where  the 
husband  received  &  largie  fortune  through  his  wife,  and  has  squan- 
dered nearly  the  whble  of  it,  the  remaining  fund  may  be  placed 
where  it  will  accumulate  f 6r  her  benefit  or  the  income  may  1^  piaid 
'for  her  support.  So  if  he  mial treats  her  or  otherwise  conducts 
himself  shamefully.  And  if  he  becomes  insolvent  the  wife  may 
have  a  reasonable  provision  secured  to  het  out  of  her  life'festate.*^ 

J  176.  NatujTc  of  R|ight.  .       ,. 

B,ut  though  the  wife's  equity  ^;o  aaettlement  is  reoognized  as  due 
herself,  and  lier  childreii,  the  right  is  so  far  personal  to  herself  that 
it  cannot  be  eKerciaed  by  any  one  elscy  audit  e]q>ires  if  she  die 
pending  proceedings,  though  there  may  be  childxcai  sUr^ivipg  ien*^ 
The  husband  in  sujch  case  takes  >the  ptocceda  as  in  other  ^ases. '  In 
fac.t,  the  latest  cases  shQW  a  clear  disposition  on  the  part  of  the 
.court  to  leave  a  dutiful  husband's  interest  in  any  such  fund  unim- 
.  paired,,  eixcept  so  f^r  as  may  be  necessary  to  provide  for  the  wife 
and.  for,  all  children  she  may  possibly  have;  fojr  whidi  reason  a 
fund  will  be  limited,  after  the  death  of  the  husband  and  in  default 
of  cihildt^i  of  l4ie  wife,  to  the  husband,  whether  he  survives  her 
or  not** 

§  177.  Bifect  of  Divorce  or  Separation. 

The  wife's  adultery  is  a  complete  bar  to  the  equity;   and  otber 
misconduct  would  certainly  reduce  the  amount  if  not  extinguish 

Engliah  decisioQs,. the  wife's  equity  8ee   Pefic]ie7,  Mar.  Sett].,.  166,,  167. 

does  not  eztead  to  a  reversionary  in-  But   not^  according   to    %he   English 

terest.     No  settlement  can  be  asked  equity  practice,  if  she  die  after  a  eer- 

until  the.  fund  fall^.  into  possession;  tain  advanced  sta^e  of  the  proceed- 

i.  e.,  until,  the  husband  has  a  right. to  ings.     See  Bowe  y.  J^c)(spn^  2  Pick, 

receivait,    Osbpm  v.  Morgan,  8  E.  L.  (N,  X)  604;  Murray  v.  Elibs^k,  XO 

4b  Eq.  192.,        ,  Ves.  92;  Lloyd  v.  Mason,  5^  Hare,  li9 ; 

20.  Wiles  V.  Wiles,  3  Md.  1.  Bell,  Hus.  Wife,.  128,.  129;   Peachey, 

.  21.  Bond  v>.  Simmons,  3  Atk.  20.    As  Mar.    Settl.,    168,.  and    cases,  cited; 

to  insolvency  where  husband  has  not  Baldwin  v.  Baldwin,,  15.E.  U  &  Eq. 

taken  benefit   of  bankrupt  acts,  see  158.     In.  Hobgood  v.  Martin,  31  Ga. 

Bx   parte    Cosegayne,    1    Atk.    192;  62,  the  children  were  aUowed  to  file  a 

Pry  or  v.  HiU,  4  Bro,  C.  C.  142 ;  Oswell  supplemental    bill    after    the  .  wife 's 

V.  Probert,  2  Ves.  682;  Bell,  Hus.  &  ieath. 

Wife,  121.  ^.  Walsh  v.  Wason,  L.  B.  8  Oh. 

22.  Belagarde  v.  Lempriere,  6  Beav.  482;  In  re  Suggitt's  Trosta,  L.  B.  3 

344,  per  Lord  Langdale;  Baldwin  v.  Ch.  215;  Crozton  v.  May,  L.  B.  9  Eq. 

BaJdwin,  5  Be  G.  &  S.  319;   contra,  404. 
Steinmetz  v.  Halthin,  1   G.  &  J.  67, 


Wi  wife's  P£BBQ^AL  JeBOPEBTY.  §   ITS 

the  ^¥Aty  altogatheri^^^  But  it  does  not  follow  thabia  case  of  the 
wife'ft  adultery  the  fund  wduld  he  dfeereediabBolutblj' and  atonee 
to! the  husband;  the  court  might  wait  untrl  the^anomaleiu;  arelatixm" 
ship  of  the  parties  had  been  legally  determined  by  divorcet^  Kbtt 
withstanding  a  separation  between  husband  and  wife  under  a  deed, 
if  they  come  together  again,  and  the  provisions  of  the  s^paratioix 
deed  do  not  dispose  meantime  of  the  fimd,  the  wife  may  claim  Ji^r 
equity.^  Arid  the'  wife's  stinginess  in  dealing  with  her  separate 
estate,  the  absence  of  miscoliduct  on"  the  husband's  part,  and  the 
fact  that  she  has  dmjple  mieans  of  her  own,  irriBspective  of  any  allow- 
ance which  might  be  made  froih  the  new  fund,  ar^  also  circum- 
stances which  may  debar  ter  from  receiving  an  equity  therein, 

where  she  and  herliusband  are  living  separate!*^ 

•  •    '■-  ."•■•■•••■..■•     ■•  '■•.■•■-..         ■ 

§  178.  Effect  ci  Antemifttial  SettleiMnt  or  Jointiace« 

The  husband  majf  be<»Ki6  the  purdiaBer  of  his  wife's  fortuxke 
where  he  has  made  a  competent  settlement  npon  her  befo:re^  mar- 
riage. Regarding  him  in  this  light,  chancery  will'iii  such  a  case 
not  only  refuse  to  allow  the  wife  a  settlement  from  the  fund  i^ 
litigation,'  but  will  let  ill  his  representative^  after  tis  death  to  malce 
the  reduction  cotnplete.'*'  Lord  El  don  said,  however,  that  in  order 
to  bar*  the  wife's  equity  the  articles  of  marriage  settlement. should 
expi^ssly  state  that  it  was  in  consideration  of  the  wife's  fortune,  or 
else  the  contents  must  imjxyrt  it  as  clearly  as.  if  exptes&ed.**  A 
jointure  is  not  ah  adequate  settlement,  for  this  is  merely  a  bar  of 
her  possible  dower.  But  any  adequate  settlement,  eo  nomine, 
seeins  to  he'  an  eifectilal  bar  to  the  wife's  equity.  A  covenant  to 
settle  must  be  performed  by  the  husband  before  he  can  be  regarded 
as  a  purchaser*'^    Ai|d  tl^a  (rases, admit  that, a  m^magt  9!^tlemfn^ 

24.  "fiall  v.  Montgomery^  3  V^.  191 ;  Bq.  253 ;  L.  B.  8  Ch.  838.  As  to  equity 
Oarr  y.  Eastabrooke,  4  Ves.  146;  of  settlement  on  foreelosing>  a  mert^ 
Peachey,  Har.  Settl.,  174-176;  Carter  gage  see  HiU  ▼.  Edmonds,  15  E.  L.  & 
V.  Carter,  14  S.  &  M.  69;  Try  >.  I*ry,  Eq.  280. 

7  Paige  (N.  T.),  462.  28.  Kent,  Com.,  143;  Cleland  v.  Cle- 

25.  Barrow  v.  Barrow,  18  Beav.  629.  land,  Prec.  in  Ch.  63 ;  Poindexter  ▼; 
This  rale  has  been  modiiled  in  extreme  Jeffries,  15  Gratt.  ( Va.)  363. 
eases,  howeyer,  so  as  to  grant  eqnity  29.  Druee  y.'Deniilon,  6  Ves.  395; 
even  after  adnltery. '  In  ^e  Lewin's  See  Salway  v.  Salway,  Amb.  692 ;  Cart 
Trnt1»  20  Beav.  878;  Greedy  y.  Lav-  v.  Taylor,  10  Ves,  574;  Doe  y.  Ford, 
ender,  13  Beay.  64;  Ball  y.  Coults,  1  2  £1.  &  B.  970. 

Ves.  &  B.  302.  30.   Bell,  Hts.   &  Wife,  413,  and 

2e.  Baffles  v.  Alston,  L.  B.  19  Eq.  eases  cited;  Holt  y.  Holt,  2  P.  Wms.- 

539.  647;  Pyke  v.  Fyke,  1  Ves.  Sen.  376. 
27.  Giaeometti  V.  Prt^dg«r^,  li.  B.  14 
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is  not  presumed  to  cover  property  accniing  during  coverture,  but 
is  to  be  confined  to  such  as  belongs  to  the  wife  at  the  tim^  of  settle- 
menty  unless  apt  words  are  used  to  indicate  a  different  intent  of  the 
parties  thereto.** 

§  179.  Effect  of  Waiver. 

The  wife  may  waive  her  equity  to  a  settlement;  for,  unlike  her 
right  of  survivorship,  it  is  the  mere  creature  of  equity.  But  her 
consent  must  be  formally  taken  imder  the  direction  of  the  court, 
and  apart  from  her  husband.'^  The  court  will  not  receive  the 
wife's  consent  until  her  share  is  ascertained,*'  and  an  order  made 
with  the  wife's  consent  may  afterwards  be  set  aside  if  prejudicial 
to  her  interests.*^  If  a  wife  who  has  funds  in  chancery  be  not  of 
full  age,  she  is  incapable  of  giving  consent  to  its  disposition;  and 
hence  her  waiver  during  ininority  will  not  be  peimitted,  biit  the 
court  will  protect  her  interests  as  justice  may  requira** 

§  180.  Effect  of  Fraud  of  Wife. 

A  married  woman  may  also  be  precluded  by  her  own  fraud  from 
claiming  ber  equity  against  purchasers.  Thus,  wliere  a  married 
woman  wrote  out  an  assignment  of  her  reversionary  interest  in  a 
trust  fund,  dating  it  before  marriage  and  signing  it  in  her  maiden 
name,  in  order  to  enable  her  husband  to  borrow  money  upon  it,  and 
afterwards  gave  to  the  purchasers  a  letter  to  one  of  the  trustees  of 
the  fund,  stating  that  she  had  before  her  marriage  assigned  her 
interest  in  the  same  to  her  husband, —  it  was  held,  notwithstanding 
some  evidence  of  coercion  in  the  first  instance,  that  she  was  debarred 
from  claiming  a  settlement** 

§  181.  As  to  Property  in  Hands  of  Third  Persons. 

The  wife's  equity  does  not  attach  to  her  property  while  in  the 
hands  of  third  persons.     They  may,  if  they  choose,  defeat  it  by 


31.  Note  to  2  Kent,  Com.,  143.  See 
Marriage  Sattiements,  poet,  %  490  et 

33.  1  Dan.  Ch.  Pract.  95;  Bet.  on 
Decrees,  255,  256 ;  Macq.,  Hue.  & 
Wife,  75;  Goppedge  ▼.  Threadgill,  3 
Sneed  (Tenn.),  577;  Ward  v.  Amory, 
1  Curt.  (U.  8.)  419.  See  Campbell  ▼. 
Frencli,  2  Ves.  321;  May  v.  Boper,  4 
Sim.  360.  Waiver  by  wife  may  be 
catablished  by  acts  and  eonduet.  Ex 
parte  Geddee,  4  Bich.  Eq.  (S.  C.)  301; 
Clark  ▼.  Smith,  13  S.  C.  585. 


33.  Jemegan  v.  Baxter,  6  Madd.  32 ; 

Peachey,  Mar.  Settl.,.181. 

34.  Watson  y.  Marshall,  19  £.  L.  ft 
£q.  569;  17  Jnr.  651.  See  Tobin  t. 
Dixon,  2  Met.  (Ky.)   422. 

35.  Abraham  v,  Neweome,  12  Sim. 
566;  Phillips  v.  Haseel,  10  Humph. 
(Tenn.)  197;  Cheatham  y.  Huff,  2 
Tenn.  Ch.  616;  Shipway  ▼.  Ball,  L.  B. 
16  Ch.  D.  376. 

36.  In  re  Lush 's  Trusts,  L.  B.  4  Ch. 
591.  And  see  Sh«rpe  ¥.  J'oy,  L.  B.  4 
Ch.  35. 
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placing  tlie  |und  directly  ia  the  husband'^ihanda  without  the  iiiteiv 
▼eation  of  a  suit.  Thus^  where  an.  executor  pays  over  a  legacy 
accruing  to  the  wi£e>  taking  a  proper  receipt  f rcwi  the  husband, 
a  court  of  equity  [will  not  call  it  back  from  tibe  husband  to  enable 
a  settlement  to  be  enforced/'^  but  it  is  otherwise  if  the  executor 
pays  the  legacy  over  alter  proceedings  are,  commenced.  For  as 
coon  as  the  bill  is  filed  the  court  becomes  the  trustee  of  the  fund." 

As  to  assignees  and  legal  representatived  bi  thcj  husband,  the 
rule  is  the  saiiie.  Their  application  to  the  court  is  treated  as  the 
husband's  would  have  been ;  especially  if  the  assignment  in  ques- 
tion has  n6t  effected  d  complete  reduction  fio  as  to  bat  the  wife's 
survivorship ;  a  topic  which  'has  already  been  sufficielitly  dis- 
cussed.** The  court  disregards  the  party  who  asl^s  fei^uity,  aiid 
fastens^^the  obligation  tipon  Ae  property  itsfelf.^^'*  *  '  '  :  ^ 

But  the  wrftfs  right  of  equity  to  a  settlement'  is  something  dis- 
tinct from  her  right  of  survivorship;  that  is,  her  right  upon  her 
husband's  death  to  property  not  reduced, by  him/*:  And  ei?^  if 
the  husband  has  assigned  the  fund,  the  court  will  protect  such 
equity  upon  due  application.**  The  husband's  assignee  for  valu- 
able consideration  takes  subject  to.  the  wife's  equity,  although  her 
survivorship  may  have,  been  barred  by  the  assigiiment,  *  She  mfty 
ask  for  such  settlement  out  of  her  choses  which  the  husbaud'a 


37.  Glftister  V.  fiewer,  8  Yei*  205; 
Murray  ▼.  EUibank,  10  Yea.  W;  Bell, 
Has.  &  Wife,  115;  Pool  v.  Morris,  29 
Ga.  374.  It  has  been  held  in  Missouri 
that  where  her  chosed  have  been  fully 
▼ested  in  the  husband^  a  ^ouri  eaiUioti 
devest  them  to  xnake  a  settlement  for 
her.  Hart  v.  Lette,  104  Mo.  315,  15 
8.  W.  976. 

S8.  Murray  T.  EHbank,  10  Ves.  90.; 
Belagarde  v.  Lempriere,  6  B^av.  34,7 ; 
Wiles  V.  Wilets,  3  Hd.  1;  Crook  v.  Ihir- 
pin,  10  B.  Mon.  (Ky.)  243.  But  see 
Bearin  t.  Fltiq^atiiek,  Meigs.  551. 

39.  OsweU  V.  Probert,  2  Ves.  Jr. 
679 ;  Jaeobeon  v.  "Williams,  1  P.  Wms. 
3S2;  Jewson  V.  Moubon,  2  Atk.  417; 
Sari  of  Salisbtiry  ^.  Newton,  1  Eden, 
370;  Boavil  ^.  Brttnder,  1  P.  Wms. 
45S;  Kenney  v.  TTdall,  '5  ^ohns.  Gh. 
(N.  Y.)  464 ;  McCaleb  v.  CriehfielA,  5 
HeiA.  (TennO  tSS ;  3  Bright,  Hus.  ft 
Wife,  236.    See  discuasiou  of  Purdew 


T.  Jaekson^  and  otfaeir  eaaesj'  aufif'a; 
Carter  v.  Carter,  4  8.. ft  H,  O^.) 
69, 

40.  Aguilar  v.  Aguilar,  5  Mad.  414; 
Taunton  v.  Morris,  It.  B.  11  Ch.  779; 
Osbpme  y.  Edwarids,  3  Stockt.  (N.  J.) 
73.  See  2  Story,  Eq.  Juris.,  §  1414 ; 
Wiles  V.  Wiles,  3  Md.  1;  Guild  t. 
Ouild,  16  Ala.  121. 
,  41«  Norris  v..  Lantx,  16  Md*.  260; 
Hall  V.  Hall,  .4  ACd.  Ch.  283. 

48.  Osborne  v..  Edwards,  3  Stockt. 
(N.J.)  73.      ■  •     •  ' 

.  48.  Moore  v.  Moore,  14  B.  Moa« 
(Ky.)  259;  2  Story,  Eq.  Juris.,  § 
1412,  and  cases  cited.  In  McCaleb  y. 
Griehfield,  5  Heisk.  (Tenn.)  288,  the 
assignee  Was  held  entitled  to  the  resi- 
dUEUpy  interest  under  a  will  adsigned- 
by  husband  and  wife  jointly,  no  pro- 
ceedings having  been  set  on  foot  by 
the  latter  during  her  life  to  avoid  t'fie 
assignment  or  enfbroe  her  equity. 


assignee-  inbaM^exicy  has  Wdiic^  to  pbisefeeioii,'  if  *he  n^ts'^b^fbW 
th^  «fita<e-  is  distributed.**  But  liie  wif e^s  antenuptial  debts  must 
flrttt-  be  prcn^ided  f6^.'*^  An  equity  may  be  allo\^(^  tke  Wife  but  of 
land  m  fccintf  dvfersy  puTdhised  by  iaii  insolvent  hterbiaAd^  with  *  her 
peHonalty  iiot  reduced  to  possession  byhiiii/Wheire  tt'creditoi*  ieek^ 
to  com»pel  a  ooUveyanceto  himself  of  the  land.** 


-     ».s 


!•' 


•    I    '  ; .      ' 


§.il8;?.  As  JQ  Vested  Estate,,  / 

.  jAft;  t9  all  yespted  iflitei^esta,  whetSher.  f^cquire4  ^J  /gi^t>  itfevi^e^ipc 
iiil^erit^nc^ Jbrfpre.  or  4^ring;  coverture,  the  tvIq  of, equity.  i&<ti^frt 
the,  property  ^s.^ubje^t.  tp  the  settlepient  of  a  suitaWte,  Brpviii:}an  ior 
her  supportj  i^le^sa.eKpressly.waived'by  her,p^  fprf eitfid  itbro^ugb 
\^^,  niiscpUidu^t;  ,{m,4  ihis  ;  settlepi w-t  will  be.  protaqted**  equally 
against  the  husbandy  hfjs.  creditors  pr.  Im  .aesigp^s,  with  pr  w^JthQi?t 
^^U^^.  .so  f or.  .as.ch^ceiy  c^n,  properly  e^erqia^  jurii94ictifln  ijo.  the 


p;'j5n3j,«e^.*^ 


«  I 


§'  ibi.  Aaio  Lifii'fiistaWs^d  Reversions:  '     "'  ''"   ' 

"  A  distinction  seems  to.  hiav^  bi^jgn  made,  iowever^  (n  the  English 

oi^incery  courts, . between  case$  iA  whict  the  wife  takes'^n  absotufe 

itileriest,  and  those  in  whic^  she  takes  4  life  interest  only;  '  Ih'easeiB 

Where  fhp  wife  tia^es  an  absolute  interest  the  provisiqii  is  for  her 

and  her  children.    "Biit  where' her  interest 'is  only' for  life  the 

piro^rision  is  for* her  separate  benefit  alone;  and  itris.intpoisdiblscin 

Aucti'casfes  fo  ihdbel  any  provision  for  children;  'iShe  qtrestlpA  todse- 

q^jQntly  is  one  between  the,  husband  aiiji'wlf^eim^         Sp,  top^ 

wh«re  the  wife'3  inteirest  is  absolute,  her  right  to-. a  ^provision  for 

herself  and  children  is  iudepehdentf  bf  the  conduit  of  hter  luisbarid'; 

but  where  ^h^!  takes  a.  mere  life  interest,  her  right  arses'  frpni  the 

non-fulfilment  of:  his  obligations.     Finally,  where  the  wife;  has  a.a 

ateolUtJe  interest,-  the  purchaser  takes  ©abject  to  a  settled  equitj'; 

but  where  the  wife  takes  for  l,ife  ^Vi  s^9^  equity  may  not  exist/* 

This  reasoning,  however,  vtioh  is  somewhat  artificial^  does  not 

coiMniiend  itsdif  to  the  latest  Authori ties ;  fot  it  is  Recently  held  in 

;.-.:.■         ■    ■     •       ■".        ■•'  '■       .'•.:•/::      '    . 

;ii.'   DaTia    V.    Newton,    6    Mete*  (Ya.)   863;  Barroii- v..BanfQn,.Ji4  YU 

(Ttfa9H.>  537;   Hinckley  v;  Phelps,  .8.  375.. 

AUeii  (MaBsOi  77;  (S^ardn^r  v.  Ho^pr  ^.  Tidd.  v.  Lister,  ^n.. Appeal,  3  De 

er,.  3   Gracf   (Maea.)>  '3985   Jamef  y.  G^  M.  AG.  857;  9.  c.  .)0;9are^  152; 

Gibba,  1  Pat  &  H.  (y&.).  377.  Peacbey,  Mar.  'Settl.,  162^64;   eases 

,461.  BtLTasad  v.  Ford,  L*  B.  4  Gb»  of  Staatpn  v.  Hall,  3  ftasa.  ^  M/ 175, 

247...  fflttd  oither  cases,  coBHnent6dtip.o>i  in 

46.  aim»  vv  Spalding)  2  ThfkY:,  .121. . .  Tidd  v.  Lifter,  ih,      . 

47.  Poin dexter  v.  Jeffries,  15  QtaI. 


301  wiFBi* .  ^(pif^pAtv:  f #e?SBTY.  |.  jl  8.4 

Where  the  fund  is  payabl^^An,  Jfcpfiaas  f or Jip  l}f i^fit  .ci  jhuf Ib^^ 
and  wife  during  their  joint  lives,  it  is  inconsistent  with  such  a  trust 
to  allow  the  wife  an  equity  therein."^'''''"-''''* '' '  ^^  ^^  ^"^ -'^;^^  '  ;:^   ' 

The  wif 6'is  ^qtlity  »to "  a '  sfettl^neUt  does  iot  ^^itend  'to  ft'  r^v^on- 
ary  interest'  The  seitl^mfeii  of  stich  k'iund  iialiiibt  te^a^ed 'foV 
until  it  fails  itit6  i^rf^s^iotf;  totl^/uAtirthellisbdha'hhk-i'ri^^^ 
fiubject^to  the  tulle's  eqiiitf,  1x>'rebeiVei't.''''  Wheri'^art  of  a  itevA- 
sioriary  fund  falls  ihtb  posseirfibn;  the  ^if e^s'^Atty  itiiiyWs^tl^ 
upon  heir"  from  sxtch  J>art,  v/ithlib^i^y  to  apply  ttpoiii' the  reinaiMiig 
>)rtion  of  thefiind'iilK^gimiiolloss^^^         '  ''''  '  •"  ''"       ■  -  ^  y 

§  184.  Asto^opfjny^.^  Wtigatiftn...  ..:  ..,,.,,.,  .,/,,,.,,  ,,,,,' 

. Wli^r^.tbci, ji;i,t^rgst^.qlaf HR^. by,  1]^p>psbaiwi:  ij^.0gjit ,pf .  J^^a  wifr 
is  iz^exely..egmt^^ft.fl^T^bpi>?,.l^i^  yi  jt^,iiafiVR  1^9i,it  ]mm9^ 

f roDp.  .cpUftqir4  Wqw^JMtfflSea /^!*p  wkie<^  /?^i#'ia^?AH  ?A^Wty,)rjl?P 
wife  ^jM,a  .rj^t;  .^9:^  ffBovif^,.9!^t:.,pf,.tl^ft,:^    ,4«i.,w)wr€^-.f«r 

examplp,Jt  is^ye^jtpA^^^Wft^^  Y)^,}^^Y^i3^}»g^,l»^t^f^h^^W^fA^ 
or  rather  tlf^rhp^W^  M^  .l»€a?\riglj]l;, jl^ayingi piUy  1;hfl,equ}tabtei,or 
beneficial  ffl^r^^^  i,^Ht;tlift  yifeV^uityp^tfcJa^.o^JK  t^PUfiji 
property..  a^,>^  Jjus^wp^tjL,  V«W  '«!rt\tle4  t^-  .Jfep^vet  w-^is.  pwwrj^^ 
right,"  .  Tb6^sjnjSfllj^e^p;?,^fi^pd4sjniOr.W.t;f>aTft^^ 
inatt^i3  it  tJiat  a,f«if4.ift^?t,fp|;ijfft5r^4^  fpr,^wife.wy 

procjBied  for,  her.equily  pei?-dingiadnii^istrat^oK;[  lugid  ibejocip^  9p 
if  r^spps  .prfls^,;  wcli.a^.  Jier.,dplip^te;h^ltilj:  ^^4:  h^  biwH^^^^a 
insolvency,".,.,.  .,•.  .  ..;  ..:  .y. ,,:,.,.,  ^;\, ,. /,:.,[  ..;    .;. •.:)..,..  ....  [.,r.f't 

Eqwty-,cQu;r^;wiU^^ei^Jly  .prjeaprv^i^e  w^a'^ 

49.  TSAfmtoo&iy;  "MxxrM,  L.  "B;  8  Ch.^  '  'Ml  Snig^ht  v.  .Hiii||litj(L;  BM8  Sq^ 
D.  453y  an^^  cases  cited:  li*,  |^-  H  Oh*  487.  Here ^ an  executorj  who  was  hns- 
D.  77^.                         '            J^'.  band  of  a  legatee,  wis  indlebted'tb*  the 

50.  Ward  y,  "V^ard,  'jL-'ft.  If  Chrl)|,  t'estatbir,  and  was  uhaWe  to^diafcharge 
506.        .'         '         "    p  '',\^\     .  his  indebtedness 5  and  it  was' hfeid, that 

51.  Osbortiyj Morgan,  8  B^,L,*i  B^,  th6  wife  had  no  equi^.'  *  -     ''    "' 
192;  9  Hate,  ,432  ■     \     /   :'    Z',    '     ;  '   5». /n  t'e  KincaidVTtU8ti,;l7  K  L'. 

52.  Marshall  v.  Fowlerj  ij  E^  L'.  4  &  Eq.  396.  A. strong  instjmce.of  the 
Eq.  430.                  ..*.»•.  liberality  of  the  court  of  eiquity  is  af- 

58.   Maeq.^  Hus.  &  Wife^  69;   ix  forded  in  Scott  v.  Spashett,  16  jur. 

parte  Blagden',  2'Bose^  25l;  Oswefl'v.  IST*,  9  E.  L.  ^  "Eq.'  465.  ;*'* 

Profeert',  2  V*eS.  Jr.  IbsO; 'fftnlrgisV,  56.  Bobinson  v.  Robinson,  li  B.  12 

Chanipney8,VM.&'C.ib3.  fli.  H.'d.  188.'    '        '   '  - 


§  185  ntSBANb  Aim  Wive.  20S 

■  • 

capital  of  the  fund  which  is  made  the  subject  of  equity  proceedings^ 
itnd'the  husband  will  be  allowed  to'  appropriate  the  income  o^  the 
fund  without  hiiidirance:^'  But  a  liberal  didcretion  is  esterci^ed  hy 
the  court,  according  to  the  eircumstanoed ;  even/it  inay  be^  to  the 
dfeailVtotage  of  t!he  husband's  breditors," 

§  185.  Amount  of  Settlement. 

There  U  ^o  diefinite  rule  fixed  as  to  the  proportion,  which  the 
wife  shpuld  receiye  for  hqr  equity,  but,  such  settlement  should  be 
rea^nabli^  and,  equitable  in  amount,  either,  the  whole  or  port  of 
the  property,  in.,  the.  discretion;  of  the  court."  Where  a  husband 
live^  w:ith,and  support^  his  wife,  her  settlement  may  be.  made  to 
ta^  e^ectt  at  his, death,  or  when  he;  cease?  to  si^pport  her,  but  where 
he  is  insolvent  or  unable  to  furnish  support^  it  may  be  made  to  take 
effect  at  once.*® 

Such  awards  regard  both'^ifektid  chiWreii.^  The  atoount  is 
r^ulated  at  discrttirti'and  'will  depend  trpon  a  variety  of  circtim- 
stancei^^  ^uch  as  the  extent  of  the  fund,  the  hilsband^s  ilic6me  froin 
other  dOuiiceff,  the  ftinds  he  mi^  have  aliready'  received  through  his 
wife, 'thfe  extent  of 'foi^nier  settlemfetots,  thie  siise  o^  his  depeildent 
fanlily,  aiid  the  marital' condilbt  of  b6th  parties.**  Where  liie 
husband  is  shown  to  be  cruel,  dissolute,  or  improvident,  or  where 
he  has  abandoned  his  family  and  neglected  to  provide  for  their 
support,  a  c6urt  of  chancery*  will  not  heditete  t6  set 'apart  at  least 
the  greater  part  of  the  fund  fior  tihe  benieftt  of  the  iriih  and  chll- 
dren,**  So,  if  he  be  insolvent,  iJhe  wife  is  favored,  to'  the  exdusion, 
if  necessary,  of  his  creditors.  'In  one  eaise  it  was  observed  bv 
Aldferisoti,  B.,  that  the  wife  arid  children  ought  to  have  the  ytihxAe 
fund  as  against  the  husband's  assignee  in  insolvency,  aiid  he  said 
that  if  he'wais  bound  by  the  practice  of  the  court  to'  takie  otrt  any 
p«rt  of  it,  he  would  take  out  one  shilling;*'.:  In  later  instanaes  the 

57.. Bond  y.  Simmons,  3  Atk.  20;  El-  11  Jur.  447;  Gardner  v.  Marshall,  14 

liott  v.  Qordell,  5  Madd.  156;  Vaugltuui  Sim..  ^75j  0re«n.y.  ptte,  per.  Sir- J. 

V.  Buck/ 13  Sim.  (404.  Leach,  1  S.  &  S.  254;  Farrar  v.  Bes- 

68.  Seigel  v.  Quigley,  11?  Mo.  76,  sey,  24  Vt.  «9;  Bagshaw  v.  Winter,  11 

24  8^  W.  .742;  Monteflore  v.  Behrens,  IS.  L.  &  £q.  272;  Cutler's  Trust,  6  E. 

L,  R.  1  Eq.  171.  L.  &  Eq.  97;  McVey  v.  Bogga,  3  Md. 

59.  Poindezter  v.  Jeffries,  15  Gratt.  Ch.  94;   Bieeman  v.  Cowser,  22  Ark. 

(Va.)   363.  429. 

CO.  Poindezter  v.  Jeffries,  15  Grat.  99.  Opster  y.  Coster^  9  Slip.  597. 

(Va.)  3«3.  68.  Brett  v.  GreenwelJ,  3  y!  A  0. 

61.  2  Bright,  Hub.  &  Wife,  240,  241»  Eq.  Ex.  230.    Bnt  see  Pugh»  Ex  parte, 

and  eaaes  etied;  Freeman  y.  Fairlee,  12  £.  L.  &  Eq.  350. 
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wliole  of  a  small  fund  haa  been  set  apart  for  wife  and  children 
where  the  husband  was  insolvent  or  guilty  of  gross  misconduct.** 


M.  Moot  frequently  one  balf  has 
been  aUowed  the  wife  ae  her  equity 
under  ordinary  circumstances.  2 
Bright,  Hns.  &  Wife,  241,  and  cases 
cited;  Peachey,  Mar.  Settl.,  176,  177. 
Where  the  wife  has  been  aUowed  a  di- 
vorce for  adultery,  the  whole  fund 
was  settled  upon  her,  the  court  justly 
observing  that  if  adultery  of  the  Wife 
barred  her  from  receiving,  adultery  of 
the  husband  ought  to  bar  him  equally. 
Burrows  v.  Burrows,  12  £.  L.  ft  £q. 
268.  See  rule  as  stated  iw^Me  Suggitt's 
Trusts,  L.  B.  3  Ch.  215;  White  v. 
27  Gratt    (Va.)   491.     la 


Spirett  V.  Wmows,  L.  B.  1  Ch.  520,  L. 
B.  4  Ch.  407,  three  fourths  of  the 
fund  were  settled  on  wife  and  chil- 
dren, the  husband  being  a  bankrupt. 
Bee  form  of  se.ttlement  there  pre- 
scribed. The  whole  fund  was  settled 
on  the  wife  and  children  in  White  v. 
Cordwell,  L.  B.  20  Eq.  644,  the  hus- 
band being  insolvent  and  destitute. 
And  see  Taunton  v.  Morris,  L.  B.  8 
Ch.  D.  453:  L.  B.  11  Ch.  D.  779, 
where  it  is  held,  that  as  between  life 
estate  and  absolute  interest  there 
ought  to  be  no  distinction  concerning 
the  amount  of  property  to  be  settled. 


iiiii 


^.•'■■^'•Cti"^' 


*.Sii  B.'S'       I    '£' 


of  Wife!  0«iMTftI  Bole  Stated. 


||  Tlur4  P^raon.;      ,    ,  ' 


.0  Convey  Tee. 

■om  PnreluMe,  Oift  or  DeviM  to 

i^/j?Cikffiier  of  Htuband,  and  Statute  of 
'.ft. 

la^SeneraUy. 

!|il&  CoDTej'  or  Pnrohose. 
praey  te  Convey. 
inveyanM  in  0«neral. 


_       for  years,  have  many  of 

_  :^^it  as  between  husband  and 

J|(^*^'     The  title  acqnired  therein 
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by  the  Iui»b8Q(d  is  of  a  ^mewhat  anomalous  u^tuxe;  for  li&pau  them 
marriage  opiates  an  executory  gift,  as  it  Wjere,  tie  husband's  titte 
being  imperfect;  imlesB  he  does  ^ome  act  to  ai^ropriate  them  before 
the  wife's  death*. ,  He  maj  sell,  assign^  mortgi^ge>,  or  otherwise 
dispose  of  hi^  wife's  chattels  real  without  her  cpnaent  or  coneurr 
rence,**  excepting  alwayp  such  property  as  she  may  hold  by  way  of 
settlement  or  otherwise  as  her  separate  estate/*  Chattels  real, 
unappropriated  during  coverture,  vest  in  the  wife  absolutely,  if 
she  be  the  aurviyor^  In  all  these  respects  they  resemble  choses  in 
action.  But  if  the  husband  be  the  survivor,  such  chattels  will 
belong  to  him  jure  manti^  and  not  as  representing  his  wife.  And 
in  this  respect  they  resemble  choses  in  possession. 

As  to  the  wife's  chattels  real,  therefore,  husband  and  wife  are 
in  possession  during  coverture  by  a  kind  of  joint  temanoy,  with  the 
right  of  survivorship  each  to  the  othj&r;  not,  however,  like  joint 
tenants  in  general,  bui  rather  under  the  title  of  htie^i)and  and  wife ; 
since  husl]^an4.  and  wife  are,  in  ^contemplation  of  law,  but  one 
person,  and  incapable  of  hplding  either. as  jpint  tenants  or  tenants 
incommon.^^  . 

§  187.  Nature  of  Hnsband's  Interest. 

They  may  also  be  bequeathed  by  the  husband  by  will  executed 
during  marriage,  or  by  other  instrument  to  take  effect  after  his 
death ;  with,  however,  this  result :  that  if  the  wife  dies  first  the 
bequest  will  be  effectual,  not  having  been  subsequently  revoked  by 
the  husband ;  while,  if  thp  husband  dies  first,  the  wife  will  take 
the  chattel  in  her  own  right,  unaffected  by  any  will  which  he  may 
have  made,  or  by  any  charge  he  may  have  created." 

It  would  appear  that  Any  assignment  of  a  chattel  real  by  the 
husband  will  completely  appropriate  it,  even  though  made  without 
consideration.''  And  if  a  single  woman  has  a  d'ecree  to  hold  and 
enjoy  lands  until  a  debt  due  her  has  been  paid, —  known  at  the  old 
law  as  an  ertarte  by  elegit, —  and  she  afterwards  marries,  her  hus- 
band may  make  a  voluntary  assignment  so  as  to  bind  her/®     The 

66.  Co.  Litt.  46e;  2  Kent.  Com.  134;  Butler's  note  304  to  Co.  Litt.  lib*  3; 

Sir  Edward  Turner's  Case,  \  Vern.  351  a. 

7.;   Wliitmfirflli  y.  BQbe^Qn«.*l  .CpU.  e8»  Go.  Litt.  351a,  466;  Bobertr  v. 

New  Cases,  570.    As  to  what  are  ehat-  Polgrean^  IH.  Bl.  535. 

tels  real,  soe  1  BehoolBr  Pers.  Prop.  29,  69.  Cateret  v.  Pasohall,  3  P.  Wms* 

45-73.  UQO.    But  see  note  to  1  P.  Wms.  .380. 

66.  TuHett  ▼.  Armstrong,  4  M.  &  0.  70.  Merriweather  ▼.  Brooker,  5  Litt. 
395;  Draper'tCaaey  2  Prwm.  29;  Bui-  256;  Paschall  v.  Thurston,  2  Bro.  P. 
lock  V.  Knight,  Cfc.  Ca.  266.  G.  19.                                          ■      '" 

67.  2  Kent  Com,  135 ;  Co.  Litt.  351b-, 
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right  <d  appropriating  the  wife'a  chattels  real  is,  therefore,  to  be 
distinguished  from  the  right  of  reducing  things  in  action  into 
possession.  The  husband's  interest  in  his  wife's  chattels  real  may 
be  called  an  interest  in  his  wife's  right,  \vith  a  power  of  alienation 
during  coverture ;  and  an  interest  in  possession,  since  such  chattels 
are  already  in  possession,  but  lying  in  action.^* 

As  tbe  husband  is  entitled  to  administer  in  his  wife's  right  when 
she  is  executrix  or  administratrix,  he  itiay  release  or  assign  terms 
for  years  or  other  chattels  real  vested  in  her  as  such.''^  But  if  he 
be  entitled  to  a  term  of  years  in  his  wife's  right  as  executrix  or 
administratrix,  and  have  the  reversion  in  fee  in  himself,  the  term 
will  not  be  merged-;  for,  to  constitute  a  merger,  both  the  term  and 
the  freehold  should  vest  in  a  person  in  one  and  thef  same  right." 

An  exception  to  the  husband's  right  by  survivorship  to  his  wif  e*s 
chattels  real  occtirs  in  case  of  joint  tenancy.  If  a  single  woman  be 
joint  tenant  with  another,  tben  marries  and  dies,  the  other  joint 
tenant  takes  to  the  exclusion  6f  her  husbarid  surviving 'her;'  fot  the 
husband's  title  is  the  newer  and  inferior  one.''* 

Where,  during  coverture,  a  lease  for  years  is  granted  to  the  wife, 
adverse  possession,  which  commenee^  (}]^]i^^%  fcoverture,  in^y  be 
treated  as  adverse,  either  to  the  wife  or  to  the:  husbfliAd.''* . 

When  the  husband  succeeds  to  his  wife's ;  chattel  re^l  upon  sur- 
viving her,  or  appropriates  it  during  coverture^  .he  takes  it  subject 
to  all  the  equities  which  would  have  attached  against  her.  In  other 
words,  being  not  a  purchaser  for  a  valuable  consideration,  he  can 
claim  no  greater  interest  than  she  had.  Thus,  where  the  wife's 
chattel  interest  is  subject  to  the  payment  of  an  annuity,  the  hus- 
band must  continue  to  make  payment. so  long  as  the. incumbrance 
lasts.'  And  though  he  may  not  in  all  cases  be  bound  on  i^r.cov- 
lenant  to  make  new  leases,  yet  if  he  doejs  so  the  equity  .of  the 
annuity  will  attach  upon  them  successively.^' 

The  wife's  chattels  real  may  be  taken  on  execution  for.  the  debts 
of  the  husband  while  coverture  lasts,  by  which  means  the  title 
becomes  transferred  by  operation  of  law  to  the  creditor,  and  the 
wife's  right,  even  though  she  should  survive  her  husband,  is  gone.^^ 

71.  Mitford  v.  Mitford,  9  Vea.  98.  76.  Mobdy  V.  Matthews,  7  Ves.  183; 

72.  Arnold  ▼.  Bidwood,  Cro.  Jac.  ttowe  v.  <JhitheBteti  Aiiib.  719.  On  tlie 
818;  ThTustoiit  V.  Coppin,  W.  Bl.  801.      question  of  «onfiribnti6n  by  anottitants, 

7S.  Co.  Litt.  338b;  1  Bright,  Hns.  ft  see  Winslowe  v.  Tighe,  2  Ball  A  B. 

Wife,  97,  and  cases  cited.  1804;  Hubbs  V.  Bath,  2  ift.'aSs. 

74.  Co.  Litt.  185b.  77.  2    Kent   Com.    134;    Miller    t. 

75.  Doe  ▼.  Wilkins,   5  Nev.  ft  M.  Williams,  1  P.  Wma.  26». 

43.'5.  ■  .  • I  ..)  ..'T   r.  .•    ..;.,;  .,:   -^ 
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§  188.  HuBband'8  Right  to 

The  .law  e^^Ues.  the  ihusbaad  duriag  4ov:erture .  to  defeat  his 
wife's  iiitei?e6t..by  survivQ^ship:  by  an  absolute,  aliwiation  Or  di»* 
positioxtiof  .tJ;i0!  whole,  t^jn^^.  eitb^  -with  .or  withouG  .-cqindid^ri^tiim/' 
Aod  the  same  inile  appU-e&  to  the  wife's  tru^t  terms  as  to  her  legal 
terms,'^  Ix]^ .order. t^  make  it  effenjtual,  the  right  of  the  party. in 
whose  favor  the  disposition  is  made  m^^t jcanuneaice  in  intenest 
duritig  the.  life  of  the  hu^bapd;.  bi;t  it  i^[  uofi  necessary  that  it 
should  Qon^me^c^  m.  p<^3ftssioii',  during  that  period.  Thi^s  the 
husband^  though  JiO;  cunnot  bequeath  thes^  ob^ttels.  by  will,  as 
against; the. wife's  right: by >si;rviv:orship,  may.  grant  an  underlease 
foraternjinot  tQcomi)[iei]^i;nt4^^ftefr.his;dQ^th;  and  this  act-^iU 
divest  the  right  of  thej.wife  under  ]the.oj;iginal  l^asej^>f^r  as  the 
underlease  is  prejudicial,  to  :9uch  right/® .  Nor  need  his  disppsition 
cover  th^  ^{lo^e  chattel,  sii^pe  the  disposition  n^c^arily  operates 
pro  tanto,^!^  Nor  njBe(l..it  b^..absplut:e,  since,  a. .conditional  disppsi- 
tion.is  go<?d  if  the  poflidition  8.uba^uently  tak^  ^ffeci," .  j^nij  the 
law  enables  the  husband  to  idi&pose. not  oiUy  of  the: wife's  interest 
in  possession^  but  also. of  her  possibility  or  contingent  ijjiterest  in 
a  term,  unless  where  the  oontingiency  is  of  such  a  nature  that  it 
cannot  happen  during  hi^  lif^."     ......     r 

A  distinction  is-  however,  made  between  .cases  where  the  dis- 
position  is  intended  of  the  whole  or  of  part  of;  the  property,  and 
where  it  is  intended  as  a  collateral  grant  of  soinething  out  of  it. 
In  the  latter  case  the  transaction  will  not  bind  the  vsdfe:  for  if  she 
survive  her  husband,  her  right  beinff  paramount,  and  her  interest 
in  the  chattel  not  having  been  displaced,  she  will  be  entitled  to  it 
absolutely  free  from  such  incumbrance^^* 

§  189.  What  willbai:  WWaRigbtb.    :  ; 

The  husband  may  by:other  aots  than  express  alienation  divest  hid 
wife's  title,  and  defeat  her  rights  by  survivorship  in.  her  chattels 
real.     Thuis,  if  the  hnf band,  holding  la  term  in .^ight  of  his  wife,. 

7a  1  Bright,  Hu8.  & 'Wife,  9S  J  Giftrte  ris's  Cade,  fb.  276;  Biley  v.  Rilef,  4 

▼.  Locrof^,  Cro.  EiliB.}2fir;  Jackson: v./  C*:B.  Osrt^KN;  J.)  52a.  ;    i 

McConnefl,  19  Wend.  (N.  Y.)  175.  82.  Co.  Litt,  46b.     But  see  4  Vin. 

W.  tSidor  v.  Saayiie, '2' Veni.'^70  Abr.  50,  pi.  i4.         "  *      • 

(ineorrectlj    reported,    aecbrding    to  88.  Doe  d.  Shaw'F.  Steward,  1  Ad. 

note,  1  Bright,  fiui.  &  Wife,'99) ;'  Sir  i  El  300;  1  Bright,  Hus.  k  Wife,  100. 

Edward  Ttimer'ii  Case,  i  Ch.Ca.  30t;  And  see  Donne  v.  Hart,  2  Euas.  &  My. 

Packers.  WindhMb,  Prec.  in  Ch.  412?.  360. 

80.  Gmte  v.  Locroft,  Cro.  Slliz.  287;  84.  Co.  Litt.  184b;  1  Bright,  Htw. 
Bell,  Hus.  &  Wife,  104,  105.  ft  Wife,  103. 

81.  Sjm's  Case,  Cro.  Eliz.  33;  Loft- 


I  l^9  fitrsBAifD  ^KD  wiFsy;  SOS 

^r^mt  a  lease  of  the  lands  cov^ed  tiy  the  term',  fet^^ferlivcto  ot 
Kimself  and  his  J^ife,  the  wife's  term  will  thereby  ^ilitoge,  and  lier 
right  in  it  be  defeated.*'*  Or  if,  while  in  possession,  tmder  a  lease 
to  himself  iand  the  wif  ^,  the  husband  shouM  aeieept  f  rotn  tb^  lessor 
a  feoffment  of  the  laiid-s  leased,  the  -term  wMld  beeidinguiAed 
and  the  wife's  right  along  with  it;  for  the  livery  w^ld  amoirnt 
to  a  surrender  of  the  tenH;^ 

On  the  otbet  hand,  there  are  6X!ts  by  the  husband^  whkh, 
although  they  amount  to  tie  exercise  of  an  act  of  eWrie^shipj  yet, 
as  they  do  not  pass  the  title,  will  not  defeat  the  wife^s  right  by 
surtivorship.  An  instance!  of  the  laltet  is  that  of  the  husband's 
taortgage  of  his  wife's  chattels  real ;  or,  what  is  the  saine  thing  in 
(equity,  a  covenant  to  mortgagie.  This*  is' in  reality  a  disposition 
as  security,  and  until  breach  of  condition  the  mortgagee  has  no 
further  title.  But,  in  order  to  protect  -the  mortgagee's  rights, 
equity  treats  the  moi^age  or  covenant  a^  good  against  the  wife  to 
the  extent  of  the  money  borrowed ;  that  ouce  paid,  the  chattels 
will  continue  hers.*'  After  breach  of  condition,  the  mortgagee's 
estate  becomes  absolute;  'br,  at  least,  he  can  make  it  so  by  fore- 
closure; and  the  alienation  of  the  term  being  then  completed  at 
law,  the  wife's  legal  right  by  survivorship  is  defeated;  subject, 
however,  to  the  equity  of  redemption',  where  this  husband  has 'not 
otiierwise  disposed  of  that  likewise.**  So,  too,  transactions, '  not 
Constituting  mortgages  in  the  ordinary  sense  of  the  term,  may  yet 
be  so  construed  in  equity  where  such  was  their. substantial  .purport. 
And  T^hile  the  intention  of  the  husband  to  work  a  niore  complete 
appropriation  will  be  justly  regarded  by  the  court,  the  mere  cir- 
cumstance of  a  proviso  in  the  conveyance  for  redemption,  pointing 
to  a  mode  of  reconveyance  not  ihoonfemity  wittthe  origiria!  tifle^ 
will  not,  it  seems;  debar  the  wife  from  asserting  her  rights' by 
BUrvivorship.**' 

. .  As  to  the  wife^s  equity  for  a  settlement,  however,  it  is  held  that 
where  a  husband  mortgages  the  legal  interest  in  a  tenn  pf  yenrs 
belonging  to  him  iti  right  of  his  wife,  no  such  equity  arii^es  on  a 

f  .  •  -  *  •  .ft 

85.  2  RoU.  Abr.  496,  pi.  5o!  88.  See  Pitt.  ▼.  Pitt,  T.  &  Bt  ISO; 

:  86. .  Downing.  V.  Seymour,  Cro.  EUz.  1  Prest.  pn  !&tate8,.345,  ,     . 

912.    And  see  Lawtes  v.  Liumpkin,  18  ..  89.  Clark  y.  Burgh,  9  Jur.  879^  And 

Md.  334.  see    In  re  Beaton's  Tni«t  Bftates,  L, 

87.  Bates  v.   Bandy,  2   Atk.   207;  R.  12  ;Kq.  553;  Pigott  v.  Pigott,  Ia.B. 

Ben>Hn«,«?:Wife,.107j  1  BpgM,pn8.  4  Eq.  549. 

ft  Wife,  106. 
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<^]aim  to  foredoBe  this  mcnigage  against  the  jmaband  land  •  wife'  as 
deffintiaixtfl/-^'.    "  ^i.  :•  . 

Among  the/liaiataUaxiechiBaatft of  the hxuslbaudy :which  wiUdefoat 
the  wife's  survivorgrhip  to  her  chattels  real,  lue.the  follqwiag!:  A 
disseverance  of  hiq  .vife's  joint  ten^^ncy  duri;ag  coverture.**  ,  An 
award  of  the  term  io  me"  husband,  if  carried  into  effect.**  The 
husband's  criminal  acts;  such  as  attainder."  So,*  too,  his  alien- 
age.** Lord  Coke  considered  that  ejectment  recovered  by  the  hus- 
band in  his  own  name  would  work  appropriation;  but  he  was 
probably  in  error.**  Waste  operates  as  a  forfeiture  of  a  term.** 
Atid  finally,  the  husband's  creditors  may  sell  the  wife's  chattels  real 
oil  execution,  and  by  their  owiji  act  determine  her  interest  alto- 
gether.** But  it  is  hetd  that  the  wife's  survivorship  is  not  defeated 
by  sQch  acts  of  her  husband  as  erecting  buildings  on  the  leasehold 
premises ;  amd  makmg  a  mortgage^  sale,  or  lease  of  part  bars  the 
wife  only  so  far.** 

§  190-  Effect  Pf  Diee4  to  WUe. 

Independently  of  statute,  a  wife  may  take  by  ^ft,  grant  or 
devise,**  or  by  descent^  In  Kew  Hanipshire  it  is  held  that  a  deed 
to  a  feme  covert, mude  with  her  owi^  and  her  husband's  absent;,,  vests 
the  title  legally  ii).  her.*  Iijt  Pennsylvania,  if  land  conveyed  to  her 
be  incumbered,  it  passes  to  her  subject  to  that  incumibrance.'  •  And 
in  Vennont  it  has  been  held  that  a  deed  of  gift  to  a  wife  during 
coverture,  if  accepted  by  her  husband,  is  accepted  by  her,  and  that 
her  refusal  apart  f^-qmhim  is  of  no  consequence.* 

And  since  in  the  tenure  of  lands  and  the  mode  of  conveyance 
the  law  in  this  country  has  always  varied  considerably  from  that 
of  England,  the  riglit'sof  married  women  in  othei^  respects  m^y  be 

90.  Hill  T.  1:dmoBd9, 15  B.  L.  a^  Eq.  I»8/Biley  v.  Biley,  4  C.  E.  Green 

280.                              •       ^  '■'   "  (N.J.)  Si29. 

at.  Co*  Idtt.  Iddl)^  fk)^.  Odfctt.  418.  99.  Sangainett  r.  Webster,  127  Mo. 

98.  Oglander  v.  Baston,  1  Vem.  32,  29  S.  W.  698;  8li6ptaiw  v.  Bidge- 
306;  BOteof-d^aeobte'l  Boper)fiiiS.&  ^ay'a  Adln%  23  Ky.  Law,  1495,  60 
Wif«,  185,  and  eas^stfomniMtddiipom  8.  W.  723;   BniHeitte  V.  Noil)eF,  130 

9«.  Co.  lurti  351a;  4  Bl.  Com.  3S7,^  Wis.  632,  110  N.  W.  785. 

Steed  V.  Oagli>  9  Moa«'42:  1.  Glasgow  v.  Missouri  Oar  ft  Pottxi- 

9A.  8  BL  COtt.  421;  4  BL  Cotn.  987«  dry  Co.,  229  Mo.  585,  129  6.  W.  900. 

99.  See  Jaeol>^B  iio(l9^  to*  1  Bopet  9.  <70i^do&  v.  Haywood,  2  N.  H. 
Hofll  A  Wiik,  1^5^  (Uh'tAtti  46b;  4  402.  See  Leach  v.  Noyes,  45  N.  H. 
Vin.  Abr.  50,  pL  1^   -'                '  364. 

99.  Co.  Litt.  351.  8.  Cowton  v.  Wickershatn;  54  Pa. 

97.  Miles  T.  Willianks;  t  P.  Wins.      302. 
258;  Co.  Litt.  351.  4.  Bradkett  v.' Wait,  6  Vt.  411. 
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different.  Thus  it  would  seem  that  the  joint  assent  of  husband 
and  wife  in  accepting  a  title  should  be  as  good  as  in  granting  one.' 
In  Texas  a  wife  may,  with  the  consent  of  her  husband,  ^ttle  on  and 
purchase  public  land.*  •     '"•' 

§191.  Husband's  Right  in  Real  Estajte  oJE  Wife;   General  Rule 
Stated.  . 

Now,  as  to  the  effect  of  coverture  on  the  wife's  real  estate.     By 

*',••■.  ■       ,  ••  )         '      •   •  .. 

marriage^  the  husband  becomes  entitlied  to  the  usufruct  of  ^11  real 
estate  owned  by  the  wife  at  the  time  of  her  marriage,  and  of  all 
such  as  may  oome  to  her  during  coverture.  He  is  entitled  to  the 
rents  and  profits  during  coverture.  His  estate  is,  therefore,  a  free- 
hold.  But  it  will  depend  upon  the  birth  of  a  child,  alive  during 
coverture,  whether  bis  e$tate  shall  la,st  fpr  a.loug^r.terni  thaQ  the 
joint,  lives  of  himself  and  wife,  or  nqt: ,  that  is  tp  say,  whether  he 
acquires  the  right  of  curtesy  initiate,  to  be  consummated  on/the 
death  of  the  wife  leaving  him  surviving/  Before  issue  bom  the 
spouses  are  seized  jointly  of  a  freehold  fbr  Kfe^iil  hef  laiid.*  Where 
the  husband  is  tenalit  by  the  curtesy  initiate,  her  right  is  that  of 
rcVersionei]*,^  or  remainder  man.*®  After  her  death,  if  he  survived 
her,  he  tAkes  an  estate  for  life,  with  reminder  to  her  heirs/* 

In  the  event  of  birth  of  living  issue,  his  interest  tests  for  his 
own  life,  ivhether  his  wife  dies  before  him  or  not.  If  thete  be  no 
child  born  alive,  his  interest  lasts  only  so  long  as  his  wife  lives. 
In  either  case,  he  has  not  an  absolute  interest,  but  only  ah  estate 
for  life,  and  his  right  is  that  of  beneficial  enjoymeni;.  When, his 
estate  has  expired,  the  real  estate  vests  absolutely  in  the  wife  or 

5.  1  Washb.  Real  Prop.  2S0.  L.    R.    A.    19X80,    1009;    Bishop    v. 

6.  McCIintic  v.  M^idland  Grocery  ft  Beadsboro  Chair  Mfg.  Co.,  85  Vi.  141, 
Dry  Goods  Co.  <Tex.).»  1&4  8,  W.  81  A^  ^4.  BeepoMt^  Piwolutloi^ -by 
1157;  Bamett  v.  Murray  (Tex.),  .54  Death,  as  to  Curtesy. 

8.  W.  784^  Lqe  V.  Green,  94  Tegc.  Civ.  a.  Brooka  ▼.  Hubble  (VaO»  2T  8«  E. 

109,  58  .8.  W.  847.  .  586. 

7.  State  ex  rel,  ArniDur  Paeking  .  9»  WiBestiae  v,  loglalski-Maxks  Co., 
Co.  V.  DiokmaBn,  146  Mo.  App.  396,  77  Coqil  404,.  59  A.  496;  Hadgins  t^. 
124  8.  W.  2^;  Gale  ▼.  Oil  Bon  Pa.  CKupp,.  103  Ga.  4»4,  30  S.  e/hoI; 
troleum  Co.,  6.  W«  Va.  200;  Chihon  y.  De  Hatre  y.  f^dmiinds,  300  .Mo..  246, 
Hannah,  107  Va.  661,  60  8.  E.  87;  98  8.  W.  744^  Breediag  v.  Davin,  77 
Dotson  ▼.  Dotson,  172  Ky.  641,  189  Va.  639,  46:  Am.  B.740;  P.Ballantbie 
8.  W.  874;  .Wiggins,  y.  Johnson,  12  ft  Sons  y.  Fenn,  83  Vt.  160^  92.  A.  8w 
Ky.  Law,  276,  1  8.  W.  643;  Evans  y.  10.  Powell  y.  Bowen  (Mo.),  814 
Kanze,  128  Mo.  670,  31  8.  W..  123;  8.  W.  142. 

Otto   f.  8tifers  Union  Brewing  Co.  It.  ^Hr  re  BlYa,  83  N.  J.  Eq.  «)0, 

Y.  8axy>  278  Mo.  159,. 201  fl,  W.  67,      90  A.  669. 
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her  heirSj  and  the .  hu&band' s  relatives  have  no  fiirth^  eoncern 
with  it." 

While,  therefore,  the  husband  has  the  beneficial  enjoyment  of 
his  wife's  freehold  property  during  coverture,  at  the  common  law, 
the  ownership  remains  in  the  wife.  Jlerein,  her  right  becomes 
snspendeJd,  not  extinguished,  by  her  marriage.  The  inheritance 
is  in  her  and  her  heirs. 

Consequently,  the  husband  may  collect  and  dispose  of  the  rents. 

Besides  the  rents  and  profits  during  coverture,  the  husband,  if 
the  survivor,  is  entitled  to  all  arrears  accrued  up  to  the  time  of  his 
wife's  death.  Such  property  is  nxJt  tteated  Kke  th^  wifefts  dhoaes 
in  (teticm,  not  redticed  to .  possession.  Accordingly,  he  may  main- 
tain sruit  after  covertuire  to  recover  all  rents  and  "profits  which  had 
aecrued  while  coverture  lasted.  And  where  the  wife  joins:  het 
husband  in  a  lease,,  the  covenant  for  payment  of  rent  is  for  the 
husband's  benefit  alone  wbile  .the  usufruct  coiltinuesw^'  But  it 
would  appear  to  be  otherwise  where  rent  is  rederv€xl  to  hasbaud 
and  wife,  and  her  heirs  and  assigns."  '" ■''  :  ••    •  • 

In  all  cases,  emblements  (>r  growuig  cropp.g^  tQ  thp^bu^banA  or 
his  representatives  at  the  termlimtion  of  his  estate.^^  Where 
spouses  occupy  her  land  jointly,  he  is.  not  liable  for. rent  in  the 
absence  of  a  special  agreement,^'  since  in  such,  case  he  occupies  as 
tenant  as  distinctly  as  though  a  lessee.*^  The  same  is  triae  where 
he  continues  to  occupy  after  her  death,  being  then  tenant  in  common 
with  her  heirs." 

The  freehold  which  the  husband  acquires  in  his  own  right  in  the 
real  estate  of  his  wife  during  her  coverture  is  a  subject  upon  which 

18.  Cc  Litt.  ,351a;    ^.  Kent  Com.  .  Th^  wif«  neod  not  .ba,'join«4.;iiL;  fu^ 

130;  1  Bac.  Abr.  286;  Junction  Bail-,  suits  for  rent.    ,Clap|^  v.  Honghton, 

road    Co.    v.    Harris,    9    Ind.    184;,  10  Pick.  (Mass.)  463;  Beaver  v.  LaAei 

darkens  Appeal,  td  Pa.  3756;  RogeW  "2  Mod.  217;  «llaw  V.  Partridge,  17 

V.   Brotoks,   30   Ark,   613.     The  fans-  .Vt.  696 ;  EJdrington  v.' HavpiBr^i  d  J;  Jl 

band's   rights    and    liabilities    attach  Marsh.  (K7.)  360;  BaiLe/ v.,  Duncan^ 

to   property   bought   by   himself   and  4  Mon.  (Ky.)  260. 
held  in  his  name  as  tmstee  for'  his        '  IS.  Be'eve  T>0m4  Btel.  28^  and  oases 

wife.     Pharis  v.  Leachman,.  20  Ala*  oited;  Weemif  v.  Bryan,  21  Ala.  802; 

662.  But  not,  as  will  be  seen  here-  Spencer  ▼.  Lewis,  1'  Honst.  (DeL)  233. 
after,  to  his  wife's  separate  real  es-  16.  Davis  v.  Watts,  ^0   Ind.  372; 

tate.  Ooteman  v.  Dallam,  7  B.  Hon.  (Ky.) 

18.  1   Washb.  E*al  Prop.   44 ;   Go.  323. 

Litt    3frlb;    Jones   v«    Patterson,   11  .   17.  Bowe  ▼.  Kellogg;  54  Miish.  206, 

Barb.  (N.  Y.)  572;  Matthews  T.  Cope^  19  N.  W.  957. 
land;  79  N.  O.  493.     .  18:  Kirchgassner    v,    Bodiek,   :170 

14.  Hill  V.  Saundert,  4  B.  A  O.  529*  Mass.  543,  49  N.  E.  1016. 
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tlie*  wife's  demise  oannot  operate^  more  ^tJian' 'her  coftv^ance/  indiih 

penden'tly  of  his  permission.^* 

■  »  *  ' 

§  ld2.  What  Law  Grovems. 

A  Harried  Women's  Apt  cannot  take  away  or  impair  maritaj 
righta  of  a  husband  which  vesrt^d  before  its  enactment.*®  The 
courts  of  Missouri  will  enforce  the  vested  rights  of  a  spouse  ^n  the 
estate  of  the  other  acquired  under  the  law  of  another  State  where 
the  spouses  resided  before  coming  to  Missouri,  though  such  rights 
could  not  have  been  acquired  under  its  law.*^ 

§  193.  As  to  Estates  in  Expectancy. 

At  common  law  the  marital  rights  of  the  husband  do  not  attach 
to  realty  in  which  the  wife  has  only  a  remainder  or  reversion  ex^ 
peetant  upon  the  termination  of  a  precedent  life  estate.**  Mere 
contingencies  of  the  wife,  which  cannot  happen  before  the  death  of 
either;  sponse,  cannot  be  attached,  therefore,  by  creditors  of  the 
husband;*"  nor  landed  expectancies  in  general  while  continuing 
expectant.** 

§  194.  As  to  Life  Estates  and  Joint  Tenancies. 

If  the  wife  at  the  time  of  her  marriage  has  a  life  estate  in  lands, 
her  husband  becomes  seised  of  such  estate  in  the  right  of  his  wife, 
aild  he  is  entitled  to  the  profits  duripg  coverture.  So.  if  it  were 
granted  to  a  trustee  for  her  own  use.  And  the  same  rule  applies 
whether  the  estate  be  for  the  life  of  the  wife  or  of  some  other  per- 
son.  If  the  estate  be.  for  the  wife's  own  life  it  terminates  at  her 
death,  and  the  husiband  has  no  further  interest  in  it.  But  if  it  be 
an  estate  for  the  life  of  another  person  who  survives  her,  the  hus- 
band "takes  the  profits  during  the  remainder  of  such  person's  life  as 
a  special  occupant  of  the  la^d,  The  husband's  representatives  in 
either  case  take  crops  growing  on  the  land  at  the  time  of  his  death**' 
But  the  hnsband  might,  at  common  law^  tAke  a  release  or  confirma- 
tion to  enlarge  his  life  estate.** 

19.  darke's  Appeal,  79  Pa.  B76.  28.  Shores  T.Carey,  8  AMeh  (ICass.) 
MttTtay  V.  Munray,  102  Kan.  184,  170  42«;  Baker  v.  Floumoy,  68  Ala.  650; 
P.  39a;  IHetrieli  V.  DeavStt^  81  Vt;  Hornsby  v.  Lee,  2  Madd.  Ch.  16; 
160,  69  A.  661.  Allea  v.  Scarry,  1  Yerg.  (Tean.)  S8; 

20.  Butledge  t.  Butledge  (Mo.),  119      Sale  v.  Saunders,  24  Miss.  24. 

S.  W.  489.  24.  Osborne  v.  Edwa^ds^  3  Stdckt. 

21.  Biee  ▼.  Shipley,  159  Mo.  399,  (N.  J.)  73;  Baker  ▼.  Floornoy,  58 
60  S.  W.  740.  Ala.  650. 

'  tSt,  Bokn^:v.  Blaok,  13d  Ga.  451^,  «4  25.  Kent  Com.  134;  1  Bright,  HiUL 

S.  E.  646.  &  Wife,  112,  113. 

26.  Go.  Idtt.  299. 
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the  siieriff's  deed  cannot  convey  &  greater  intereist  tiiati  the  defen* 
dant  has  at  the  time  of  attadiinent  ior  of  levy  and  sale.**  Such  a 
sale  will  pass  only  the  hu^b^d's  pp^WjBSspry  right**'  T^ieref ore^ 
Where  a  statute  allows  the  husband,  a  distinctive  dhare  in  his  wife's 
lands  in  the  event  of  his  survivorship,  no  such  interest  passes  to 
the  purchaser  of  lands  sold  on  execution  for  his  debts  during  her 
life.**  Since  the,  husband's  life  interest  is  liable  for  his  own  debts, 
it  is  liable  for  the  debts  of  the  wUedum  sola.^^  And  it  is  held  in 
Pennsyly^ia  that  where  a  husband  has  convey^  his  life  estate  in 
f r^-ud  of  :his  creditors,  they  may  levy  uppn  the .  growing  crops^** 
It  is  held  that  land  purchased  by  a  married  woman  with  the  pro- 
ceeds, of  a  l6g?<?y  which  the  husband  has  declined  to  reduce  into 
possession,  is  not  liable  for  the  husband's  debts.** 


,*' 


§  197.  Hu8band'3  Pow^r  to  Alienate  Fee. 

^^    1  '  '  •     -  ■ 

The  hus(band  alone  hi^s  power  at  coimmon  l^w  to  bind  ^r  alienate 
the  wife's  lands  during  coverture.  This  right  lasts,  at  any  rate, 
during  their  joint  lives  (provided  the  parties  are  not  in  the  mean- 
time divorced)  ;  and  if  the  husband  becomes  a  tenant  by  curtesy, 
it  lasts  during  hi^  whole  life.  But  the  husband's  power  is  com- 
mensurate with  his  estate^  He  cannot .  incumber  the  property 
beyond  th^  period  of  his  life  interest,  iior  prevent  his  wif^  if  she 
survives  him,  or  her  heirs  after  his  death,  froip.  enjoying  the.  prop- 
erty free  from  all  incimibrances  which  he  may  have  created.** 
Under  the  toicipnt  laW;  of  tenure  the  husband  cpuld  transfer  the 
property  so.  as  to  ve^t  it  in ;  the.  grantee,  subject  to  the  wife's  entry 
by  yfTxX  mi  in  vita;  for  his  f^ct  amounted  to  a  discontinuance. 
Statute  32.  Hen.  VIII.  c.  28,  was  jreinedial  in:  its  effect,  so  far  48 
to  give  the  wife  her  writ  of  entry,  notwithstanding  her  husband's 
conveyance.  Copyhold  lands  followed  a  different  riiley  not  being 
considered  within  the  letter  or  the  equity  of  this  statute.  But  by 
the  more  recent  statutes  of  3  &  4  Will.  IV.  c.  27,  and  c.  74,  and 
8  &  9  Vict.c^  106,  fines  and  recoveries  have  been  abolished  and 
feoffments. deprived  of  their  tortious  operation;  and  it  is  enacted 

34.  WUUajDQs  V.   Amory,   14   Mass.  37.   Mooro  v.   Riebardsoa,   S7   Me. 

20  J  Johnson  v,  Payne,  1  HUl  (N.  Y.)  4^S. 

Ill;  Babb  v.  Aiken,  2  MeC.  Oh.  (S.  33.  Stehman  v.  Huber^  21  Pa.  260. 

C.)  119.  39.  OofRn  v.  MorriU,  2  Post.  (N.  H.) 

3i.   HaU  T.  Prcneh,  165  Mo.  430,  352.  And  see  8im»  v.  Spalding,  2  Dbt. 

65  S.  W.  769.  121. 

36.    Starke    v.    Barrison,    5    Bieli.  40.  Bojle  v.  Orabam,  32  Mo.  36; 

(S.  C.)  7.  2  Kent. Com.  133. 


that  no  discontinuance  or  warranty  made  :after  tbe(  31&t  day  of 
December^  ISSSj  shall  defeat  any  right  of  entry  or  action  for  the 
recovery  of  land.  At  the  present  day  there: is,  therefore^  no  mode 
of  oonvjeyanoe  in  the  English  law  by  which-  the  husband  can  convey 
more  than  his  own  estate  in  his  wif e'a  lands/^ 

These  latter  statutes  are  not,  per  a^,  of  force  in  this. country,  for 
they  were  passed,  in  EngUnd  afjter  the,  cqloniMtion:  of  America. 
But  the  same  result  has  been  very  generally  reached  in  this  country 
through,  a  different  process.  In  Masflaohusetts,  the  jstatute  oi  32 
Hen.  yilL  is  $till  in  force  as  a  au)difioation  isuad  amendment  to 
the  common  law,^^.  ;  I^  other.  States,  ejectment  or  other  summary 
process  may  be  resQrted  tp.**  The  Universal  ddctrine^  whatever 
may  be  i;he  form  of  remedy^  .pr^vails^  that  Ihe  husband  ean  do  no 
act  nor  make  any  default  to  prejudice  his  wife's  inheritance.. .  :And 
while  his  own  alienation  paB$eB  bis  life  estate, jit  can  do  no  mcfre; 
and  the  wife,  nptwit^9(aTiding,  naay  eiiter  alter  bis  dfiath  and  hold 
possession.^^,!'-..  "■.■-.:  i  :•;,.•'..!...': 

§  196.  Husliand's  Pb^er  to  Mottgage  Pee. 

The  husband's  mortgage  of  his  wife's  real  estate  is  effectual  to 
the  same  e^tterit  as  his  absolute  conveyance;  that  is  to  say,  it  will 
operate  upoti  Bis  life  estate  or  the  Joint  life  estate  of  himiself  and 
his  wife,  as  the  case  liiay  be,  and  no  further.  '  And  his  lease*  of  tibe 
wife's  lands  for  a'tefin  of  years,  for  the  purpose  of  creating  an 
incumbrance  in  the  liatui^e  of  a  inorl^age,  is  treated  iti  eqtiity  as  a 
mortgage ;  and  the  wife's  acceptance  of  rent  after  his  death  cannot 
make  such  a  leasei  other  thaii  void  on  the  termination  <>f  his  life 
estate."  '  .    ="•'•  ■''■'"' 

§  199.  H.ii8l;>and'8  Power  to  Lejaae  Pee.       ? 

3o  far  as  the  effect. of  the  husband's  lease  was  concemed>  tiie 
statute  32  Hen.  VIII;  q.  28,  changed  the  old  cpmmwi  law,    By 

H.  i  Bright,  HnB.  &  Wife,  IS^uise, .  3  Ind.  203;   Huff  t.  Price/ 50  Mo. 

a^f}  ^thorities  eit^d^j.^eil,  Has.  A.  22S;  Jo4«8  7; Carter,  73  N.  C.  14&  ; 
wife,   195;    Kobertson  v.   Norris,   11  45.  Bell,  Hub.  &  Wife,   193,   194; 

Q.  B.  916;   WoQidruff;  v^  .Detheridigek  Goodrigbt  v.  Straphan,  1  Cowp.  201; 

6    jr.    J.    Marsh.    (Ky.)    36S    (role  Drybutter  v.  Bartholomewg, « P.-Wmftw 

ehanged  by  statute)'  127.    The  husband  'a  saoHgage,  in  tkaA 

4SL  Bruee  ▼.  Woody  1  Met;  (Mass.)  country  also,  passes  only  his  life  'es- 

542.  tate,   under   the   like   eiiioumstanoea. 

48.  Miller  t.  Sbaokleford,  4  Dana  Miller  v.  Sbaekleford,  3  Dana  (Ky.>» 

(Ky.),  264;  N.  Y.  Rev.  Stats.,  4th  ed.,  291;  Barber  ▼.  Harris,  15  Wend.  (Nj 

Tol.  2,  p.  303;  2  Kent  Com.  133,  «.  Y.)   61j(;   Balhroa4  Co.  t.  Harris,  .9 

44  2  Kent  Com.  133,  n.;  1  WasbW  Ind.  184;  Kay  y.  Whittaker^  44  K.  Y^ 

Beal  Prop.  279;  Butterfield  v.  Beall,  565. 
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tJiis  sbatale;  Iradband'and  ivife.ai^  permitted  to  make  ft  joint  lease 
«f  the  wife's  real  estate  fof.a-  term  not  exc^ing  three  li^^s  bi- 
ttrentjNOM  years.  There -wei^;  hOwc^Ver,  sonle  re^trletioni  ^ J)lt((*ed 
upon  -the  operatitm'  of  thb  stattilie.  •  Thus,  it  ^as  further  declared 
that  things  which  lie  in  •fffuni,  such 'as  franchiises;  ^hbuld  h^  Ex- 
cepted; though  tithes  followed  the  getk^ral  principte.  And  the'old 
lease  m6st. have  been  surrendered  either  in  writing  oir  by  operation 
of  law  within  one  yew  from  making  the  hew  leaide.  Property  ik 
possession'  might  be  leased  und^r  the  statut^y  but  not  pi^oplerty  =  in 
©Aversion.'  The  lease  would  not  exempt  tlie  tenant  from  i"(^p6ns?- 
)>ility  for  waste.  And  the  rent  res^ved' shotld  not  be  l^s  thtfii  thd 
arerage^rent  of  the  preceding  twenty  years.  This  stfttute  has  been 
etricHy:€OiifiPtrued  b»<!h  in  the  (*omttion  law  and  equity'^ourts  erf 
England.'*^' '••  ••■  ■'''■'"' '-[^-^        '  •  :' ^'^  "■  ■  -«.'''. 

:  iBut  d[ie  ^husband's  lease  of  th^  wife's  lands,  '\<4iether  a  We  of" 
jointly  "wiibhbr,  may  l)e  goodat'tke  «(!)ttim6ii  la^r,  though  not  m^de 
in  compliance  with  the  statute.  In  such  case  the  wife  may  ftfltrni 
or  disaflSrm  the  lease  at.th^  ^^Jgir^f^  pf  <tQY'?5^^^  r.  AowJi^^.W^^ 
right  piay  be  e3^ercised  by  her,.is9vie^  or  by  flthi^rs  claiming  flnder 
her^oj  in  J^riyity  with  her,  .  S<>,.tpp,  where. sh,e;m;ftrrie8  again  af^r 
ner  husband's  death,  her  second  husband  .ha3  the  priv^ege  of  jdej(?7 
tion  in  her  stead.  '  But  puie.  who  oUim3  by.  parampunt  titl^  tp  tHe 
wife,  as,  for  instance,  a  joint  t^iiant  surviving  her,.  <?annot  exercise 
this  right,y  thougji'pn  general  principle  it  is  hard  to  see  why,  save 
for  her  ^overture,  sh^  shoul(J  not  have  been. 

Son^e  acts  of  the. wife,  on  being  released. from  coverture,  wiJl 
amount  to  an  affirmance  of  her  husband's  informal  lease.  .  Thua 
acceptance  of  rent  from  the  tenant,  after  her  husband's  death,  will 
confirm  the  lease.**    But  paWl  leases  of  the  Wife's  real  estate  are 


aflected'by  the  statute  of  frauds;  and  not  eyfen  acceptance  of  rent 
can  bind  the  Wife  surviving:  the  lease  will  lie' treated  a^  Utterly 
void  !at.  the:  husband'a  death^  and  not  voidabk  only***  Wheliler 
acceptance  of  Yent  by  the  wife  after  the  htisband*s  death  "woidd 

: -46.  BeU,  Hub.  io  Wife^  IT^iSl;  1  nAt.     Uftder  tfte    Texas   statute,  4t 

Brif(!it;  Hub.  At  Wife,  193-219;  Bar-  husband  eannot  lease  Ms  wife's  tand 

Hn^n  r.  Paltea^,  Oowp.  2^.       •  for  more  than  a  year.    I>orit7  v.  I>o)r<> 

47;   Befl,  fltw.  A  Wife,  175,   177;  ity,  9«  Tfex.  315,  71   S.  W.  fl^60>'60 

Jeff rey  ▼.  GKij,  Yelv.  78;  8maltnan  v.  L.  B.  A.  941. 

Agborow,   Oro.    Ifttti    417;    An<m.,   t  48i  Doe  v.  Weller,  7  T.  B.  4^84 

Dyer,  159.    See^  also  Teler  v.  dlater,  -419%   Bell,    fine.    Wife,    178.      And 

Ii.  B.  3  Q.  B.  4ft,  Where' th4  leeeee  was  see  WlnBiellT.'  Hehl,  6  Bash  (Ky.y, 

held'bdtndbti  hie  e6v6ttatot  to  f«iy  «•.      '                                 *     '' 
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on  which  the  authorities  are  not  agreed/^  r...  V/  ,« • 

A  di^tinotioi^  ij^yivietea^y  ia  sonaetiioe^.T^^  leaflie&  for 

life  aod  leafees  fbr^tenB^.of  years,  ^henmade by  tbje  hush^iid  alone. 
The  former^  it  i&  ^id,.  being  £re«iboId  ^state&  aiod.  con^menoi^g  by 
livery  of  seisia,  eowld  only  be  avoid)9d  by. entry;  wldte  tke  letter 
becaoGi^  void  abecdutely  on  tiie  huflband'a  deatl);  ,  But  aeoording  to 
the  better  ailthorit|^i)oth. kinds  of  leases  follow  the  ^atne^pmnciple, 
and  ttre  not  void 'but  voidable. at  the  husband's.  death.°^  The  hua* 
hafid's  lease  ill  ri^ht  of.hiswi&.operates  so  far.  in;  the  tenant's 
favor  as  to  en  title  the  latter  tb  emblements.'^^'  The  >  rule  is  the 
same  whether  the  husband  be  tenant  by  the  curtesy  or  npt  No 
action,  therefore,  can  be  maintained  by  the.  wife  m*  such  cases. 


•  1 1 


§  200.  Effect 6k Hil8hasid'«. Contract toCooYBy !Pml 

By  &e>  oM  lawi  of  England  it  appeals  Idiat  if  a*  hatband  agreed 
to  eonvey  real' e^a<idl  belbnging  ko  his  wife^;  he  might  be  eomi>elled 
to  -ezeoute  the  ot>n<ifaot  by  gettin^p  her  to  levy  a  finej^^  TUia  rule 
no  longer  holdi(  giOod>  idi  that  c'on^atryi^^  •  ISi^u  whem  the  agi^einent 
hafibieen  miade^iiot  by  thei  htrsbiMd;  blit  by  the  wiifeh^raelf  bifore 
her  manriage,  the  agrefemtot'cannot  now  'be 'enforced  agaiMt'lly^ 
wife/*  '  But  It  is*  ne^ekhiless'  bihdirig  upon  thfe  husband ;'  though 
whdre  the  imrchasi^'  has  not-beeA  misled,  the  husband  ciinnat  bfe 
made  t6  <»iivey  his  piBtrtial  interest  and'suhmit  to  an  Abftfeirient  of 
the  price,  b«(»il6e''bf  the  ^fe^6^  r^fiisal  to  convey  her  fedl*  estate 
wUciiheaiid6hdhaa=|tf6rtoised^toc<!nivey.^-    '  ^ 


f ' 


^  Bell,  Hub.  &  Wiie^  ^77,  and  eases  , .    53.  2  Bright  Hus.  ^  Wife,  47 ;  Macc[, 

cited;    Preamble    to  Statl)    3ji    Hen.  Hiia.  i  Wife,  32. 

VIII.,  ch.  28 ;  Jordan  v.  Wikes,  Gro.  64.  Frederick  v.  CoxweU,  3  7.  A  J. 

Jac  332;  Bae.  Abr.  Leases,  G.  1.    See  514;  Emery  v.  Ware,  8  Ves.  505;  Sug. 

WoltoH  V.  Hele,  2  aiiiiid.'.  180,  n.  lof  Y,'  &  P.',  4th  ed:,  231;   z' Biory  Eq. 

Bro.   Abr.    Acceptance,   1;    t)ixon^  t.  Juris.   49-53;    Martin   ▼..Mitchell,   2 

Harrison,   Vaugh,    40;,  (Soodright   y,  Jac.  &"W.  413;   Thayer  v.  Gould,  1 

8traphan,  1  Gowp,  201 ;  Perry  y.  ffin-  Atk.  617 ;   Daniel  v.  Adams,  1  Amb. 

die,  2  Taunt.  180;  fiill  y.  Saunders,  495.    But  see  Davis  v,  Joned,  i  B.  P. 

2  Bing.  112.  ^67;  Betcher  v.  Rinehart,  106  Minn. 

51.  Bell,  Hus.  &  Wife,  177, 178,  and  380,  118  N.  W,  1026. 
cases  cited;  contra,  notes  to  ^  Kent  55.  Per  Lord  Ch.  Cottenham,  Jor- 
Com.  133,  and  authoritjes  referJred  to,  dan  V.  Jones,  2  Phill.  170.    See  Row- 
including  note  of  Ser^.  "Williams  to  ley  v.  Adains,  6  E.  L:  &  Eq.  124. 
Wolton  V.  Hele,  2  Saund.  180.    '  56."  Gififfin  v.  Taylor,  Tothill,  106; 

5i.  Bowney^s  Case,   2  Verti.   322;  Hall  v.  Hardy,  3  P.  Wms.  187;  Mor- 

Gould  V.  Webster,  1  Vt.  469.  '     "  ris  v.  Stephenson,  7  Ves.  474;  Castle 

V.  Wilkinson,  L.  It.  5  Ch.  534.        ' 
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§  201.  Husband's  Right  to  Dissent  Irom  PurchaM,  Gift  or  Devise 
to  Wife. 

Nor  on  jirinciple  shotdd  he  be  permitted  to  dissent  to  any  pur- 
chiase,  gift,  or  devise*  to  the  wife's  separate  use,  by  the  terms  of 
which  his  own  interest  as  life  tenant  is  legally  excluded.  Subject 
to  the  husband's  dissent  and  the  wife's  disaigreement  after  her 
coverture  ends,  a  conveyance  to  the  wife  in  fee  is:  always  good.*^ 

The  husband  may  dissent  from  a  purchase,  gift,  or  devise  of  real 
estate  to  his  wif e^  during  coverture ;  since  otherwise  he  might  be 
made  a  life  tenant  to  his  own  disadvantage.  But  by  such  disa^it 
he  cannot  and  ought  not  to  defeat  her  ultimate  title  as  heir/* 

§  202.  Effect  of  Conversion. 

If  the  real  estate  of  the  wife  be  converted  into  personalty  during 
her  life  by  a>  voluntary  act  ^f  the  parties, '  the:  pvoceeds  become 
personal  estate,  and  the  husband  may  reduce  into  his  own  poteession 
or  otherwise  take  the  proceeds*  This  principle,  has  already  been 
noticed/*  But  where  conversibn  takes  place:  by  act  of  law,  inde* 
pendently  of  hu&band  and  wife,  the  rule  is  not  ao  clear.  In  New 
York,  however,  it  is  held  *^  diat  where  the:  reAl  estate  of  a  married 
woman  ha$  been  converted  into  persgnalty  by  ot)eraAioi^  of  law 
during  her  lifetime,  it  will  be  dispoeed  of  by  a  court  of  equity^ 
after  her  death,  in  the  sapie  manner  as  if  she  had  hersdf  converted 
it  into  peirsonal  piroperty  previous  to  her  deatbu*^  .  So,  tpo^  in  aoina 
States,  co^version  of  real  estate,. under  parti tion.prooe^ing^: into 
X>ersonalty  has  been  held  complete  wher^.  equity  decreed  partitiooii 
and  the  wife  died  after  a  final  confirmation  of  the  sale  in  court,  all 
terms  of  sale  havipg  been  complied  with,  and  all  formalities  duly 
observed.*' 


57.  Co.  Litt,  3a,  356b;  2  BL  Com. 
292,  293;  2  Kent  Com.  130.  The 
wife's  privilege  of  disagreement  to 
purchase  extended  to  her  heirs.    Ih. 

68.  .Co.  Litt.  3a;  1  Dane  Abr. 
(Mass.)  388;  4  ib.  397;  1  Washb.  Beal 
Prop.  280. 

69.  Supra,  §  156;  Hamlin  y,.  Jones, 
20  Wis.  536;  Watson  v.  Bobertson,  4 
Bush  (Ky.),  37;  Tillman  v.  Tillman, 
50  Mo.  40;  Babel  v.  Slingluff,  52  Md. 
132;  Humphries  ▼.  Harrison,  30  Ark. 
79. 

eo.  Graham  y.  Dickinson,  3  Barb. 
Ch.  (N.  T.)  170.    In  this  case,  Flana- 


gan y.  Flanagan,  1  Bro.  C.  C.  50n 
appears  to  have  been  disapproyed. 

61.  Oraham  y.  Dickinson,  3  Barb, 
dh,  (N.  Y.)  170. 

62.  Jones  y.  Plummer,  20  Md.  416; 
Oowden  y.  Pitts,  2  Baxt.  (Tenn.)  59. 
Where  an  administrator's  sale  of  the 
wife's  land  is  irregular,  the  husband 
cannot,  apart  from  the  wife,  eonfirm 
it,  eyen  though  he  has  receiyed  the 
purchase-mone^.  Kempe  y.  Pintard, 
32  Miss.  324,  See  also  EUsworth.y. 
Hinds,  6  Wis.  613;  Osborne  y.  £d-. 
wards,  3  dtockt.  (N.  J.)  73.  But  a 
husband  may  demand  and  reduce  into 


21» 


WIFB  8   BEAL    ESTATE. 


§  204 


On  the  other  hand,  the  rule  is  announeed  that  where  a  married 
woman  k  entitled  to  a  l^acj,  and  land  is  g;iven  her  in  lien  thereof^ 
the  husband  haying  effected  no  prior  reduction  of  the  lega^,  it  is 
to  be  held  as  hers  and  for  her  sol^  benefit.  A  case  of  this  sort  was 
lately  decided  in  Pennsylvania.** 

§  203.  Effect  o£  Alienage  or  Attainder  of  Hu9band«  and  Statute 
of  Lrimitation.  .  , .  ; 

A  husband's  life  estate  may  be  barred  by  a.  statute  of  limitations 
like  other  freehold  interests.*^.  At  the  common  law,  attaiiuler  of 
treason  or  other  felony  worked  a  forfeiture  or  escheat  of  real  estate 
to  the  government.  And  corruption  of:  blood  affected,  the  inheritr 
anoe  in  such' cases.  But  as  regarded  the  wife's  real;  estate^  nothing 
more  could  be  tak^i  than  the  husband's  life  interest :  the  freehold 
continued  in  the  wife  as  before,  For  the  same  reason,  wlhere  the 
wife  was  at  common  law  attainted  of  felony,  the  lord  might  enter 
to  the  lands  by  escheat,  and  eject  the  husband  whenever  the  crown 
had  had  its  prerogative  forfeiture  of  a  year  and  a  day's  waste.**^ 
The  common  law  of  attainder  is  of  no  force  in  this  country  so  far 
as  forfeiture  and  corruption  of  blood  is  concerned ;  but  it  probably 
applies  to  the  h,usband's  life  interest  in  his  wife's  huHift.** 

Where  the  husband  was  an  alien  he  could  not  acquire. an  interest 
in  his  wife's  real  estate  at  the  common  laWi*^  But  the  disability 
is  now  removed  in  great  measure  by  statute.** 

§  204.  Effect  of  Divorce. 

The  rule  that  emblements  or  growing  crops  go  to  the  husband  or 
his  representatives  at  the  termination  of  his  estate  was  extended 


possession  hig  wife's  legacy,  even 
tliongh  it  be  made  payable,  by  the 
terms  of  a  will,  from  proceeds  of  the 
sale  of  the  testator's  real  estate. 
Thomas  ▼.  Wood,  1  Md.  Ch.  296.  Con- 
version takes  place  where  husband  and 
wife  convey  to  trustees  to  sell  and  dis- 
pose for  payment  of  debts,  balance  to 
be  paid  them  as  they  shall  direct  or 
appoint.  Siter  y.  McClanachan,  9 
Gratt.  (VaO  80. 

eS.  Davis  V.  Davis,  46  Pa.  342.  But 
see  Davis'  Appeal,  60  Pa.  118,  as  to 
female  ward's  real  estate  treated  as 
personalty,  the  guardian's  mere 
change  of  investment  having  effected 
lU)  conversion  of  ^e  fond. 


64.  Kibbie  V.  Williams,  58  ill:  30. 

U.  Bell,  Hus.  A  Wife,  li9,  150; 
2  BL  Com.  253,^54.  As  to  the  wife's 
right  of  dower  in  such  cases,  see  2 
Bl.  Com.  253,  and  notes. by  Chitty  and 
others. 

ee.  See  Const.  U.  8.,  Art.  m.,  §  3. 

67.  Washb.  Beal  Prop.  48,  and 
cases  cited;  Bell,  Hus.  &  Wife,  151; 
Qp.  Litt.  31b;  MenviU's  Case,.  13  Co. 
293;  2  Bl.  Com.  293;  2  Kent  Com. 
39-75. 

68.  See  note  to  1  Washb.  Beal  Prop. 
49,  giving  statutory  changes.  And  see 
Bell,  Hus,  &  Wife,  151,  241.  Stat.  7 
&  8  Vict.,  ch.  66y  removes  disabilities 
as  to  dower  for  the  most  part. 
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at  the  aommon  Jaw  to  cases  of  idi v<n-c6  {XLuea  precdntffdeii»,^  ^But 
it  cLoeg  not  apply  ta  divorcb  fdrl.the.kiid^abd's  ioiscionduet  under 
•modem -Btatutes/-  •;  ;  m-:.      .         ...:  '  '••• 


/  .  •  »  :  •  -i  ' 


§  205.  Husband'sXiabUity  ^or  Waste. 

The  wife's  remedy  for  waste  deserves  a  passing  notice.  Waste 
insists  te'su^h  ^t^  dbrie  By'^'teaak  'ibf  life  br  y^ars  tb ^e  ei^t'at^ 
he  holds,  as  injure  or  impair  the  inheritaneJ^.^'^'Siticfe^hb  husband 
holds  his  wife's  I'eal- estate  as  arlife  tlenttnt  only,  it  wotild  ^m  on 
prinrfple  that  he  ought  to  be  held  liable  fol-tvaste  like  other  life 
tenantis.  •  A  difficulty  ocotii^s,  however^  in  applyifig  the  reknedy ; 
and  since^ithe  common-'law  actkm  6t  Wiadte  is  foundfed*  on  the  privity 
of  parties  competent  to  sue 'dnc  another,  no  such  BOit'<ian  be  tiech- 
nicilly  maintained  as  between  htfsbarid  Hnil  wife.'^  fiut  if  the 
husband  conveys  to  &  third  'pa«rty,  and>  sudh  third  patty  commits 
•waste,'  ihie  action  will  lie.  Sowhen  Wa61?e  is  committed  by  the 
husband^s  creditor  who  has- tafcen  his  freehold  interest  bn  execu- 
ti<Hi.^*  As'the  kusband  cantiot  odmmit  Wftst^,:i1;  foUox^s'  that  he 
caiinot  sell-  growing  timber  on  her  hind^^ifcfept  to  a  'vefry  limited 
ckterit.^'^  Thi^  heir :  of  the  wife  can  snd '  thfe  Irasband  for  waste ; 
though  it  would  seem  that  b^  cannot  suei  tihe  h<i)ml>an<i'8  assignee  for 
i»nit  of :  privitf;^*  Tliei  wife  'is  not  withcHit  t<eine4y  against  her 
husbfend>  however,  fo^ciancery  will  interfere*  6«'h'er  behalf  by 
injunction,  and  stop  hinifrdm  Committing' was t^  tip6n'  h«r  land; 
and  this  is  now  the  usual  remedy  against.  l^e;Aei^^s.":  ;And  at 
thei  common  law  the  husband  was  said  to  forfeit  his  term  by  such 
misconduct.  :.   , 

§  2Q^  Effect  oi  Stattttse. .    ,, 

•  In  many  States  the  jiis  fnariti  in  the  Wife's  lands  has  be^i 
abolished  by  statute.''*     The  Rhode  Idand  Married  Women's  Act 

aa.Orland^  Cade,  5  Coke,  ll^a.         Bates  ▼.  Bhraeder,  IS  Johns.  (N.  Y.) 

70.  See  Vincent  v.  Parker,  7  Palg^      1^60; 

(Ni  Y.),66,  perChancelloT  Walwortk;  75.  See  1  Wa^b.  Beal  Prop.  lB5j 

jenney  v.  Gray,  5  Ohio  St.  45.  ih,  281. 

71.  3  Kent  Com.  131, 132;  1  Washb.  7«.  Co.  Litt.  351;  1  Bright,  Hus.  ft 
Real  Prop.  118-124 ;  1  Bri^t,  Hus.  Ss  Wife,  110, 169. 

W!fe,  110.  77.  Davis  v.  Clark,  26  Ind.  424,  89 

712.  Babb  v.  Perley,  1  Me.  6;  Mat-  Am.  Dec.  471;  Harris  v.  Whiteley,  98 

tocks  T.  Steiums,  9  Vt.  326.  Md:  430,  $6  A:  81^3 ;  Lancaster  v.  Lan- 

73.  Stroebe  ▼.  Pehl,  22  Wis.  337;  caster  (N.  C),  100  8.  E.  120;  Deutsch 
Porch  V.  Furies,  3  C.  E.  Green  (N.^.)>  ▼•  Rohlfhi^,  22  Colo.  App.  543,  126  P. 
204.                                                   '  1123;  Humbird  Lumber  Co.  ▼.  Donm, 

74.  Walker's'  Otoe,    3    Coke,    59 ;      24   Ida.    507,   13*5   P.   66;   Bunifl  t^ 
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is  not  retroactive  .so  as  totak^  a'way.ft  hu^baad's  v^^  pgi^t/jfrp 
mariti  ta  the  rents  and  profits  of -b^r  real  estate  till  ^h^  has  term- 
inated ifadse  righta  hy  a?  preyions  statute." . 

Under  the  New.YoA  Mjarried.W<*»ea'a:Act  tiie  wife  riatainB 
complete  possefisi<otL  of '  hec  sepair^te  teal  estate  as  tjioagh  sqI^, 
though  her  husband  lives  with  her  on  it,  pays  taxes  and  keeps  it  in 
repair/*  But  he  is  not  an  "  intruder  or  squatter/'  whom 'she  riiajr 
eject  under  another  statute.*®'  tTnd'er  the  Vermont 'statute  in  fbrce 
in  1853  the  husband  could,  not,  without  her  jbinderj^  convey  thiB 
rents  and  profits  of  her  land,  which  the  statute  provided  should  be 
secured  to  her.".     ,  ••.•./.. 

§  207.  Effect  of  Adviers^Po^s^B^Qxi ;,  Qemsrally. 

Though  thi3r&<ifliv  he  lao  atdVea'se  pxvbliQ.Ufer  ^galn&t.a  wife^^f, title 
by  adverse  poB8essiOni»ay  be  obtain^ .agjun^t  W  at.^omip.pn,lfiyri" 
and  when  the  statute  ha&  once  beg^un  tb  nmyCoye^re  will  not 
interrupt  it^'*  Where  a  sale,  of  a  wife's  latid  }a  by  the.hu^and 
alone^  the  statute  will  not  xun  aigainst  her.  during  fsoverture.?' 
She  may.  also -acquire  title  by  adverse,  pofisf^ssion/^  bijit  while. she 


Bangert,  92.:Mo,  167^,4  S*;W^.677j 
Howard  v.  Teimy,  87  Ky.  62^  10  Ky. 
Law,  94,  7  S.  W.  547  j  Buckel  v.  Auer 
(Indi),  120  N.  E.  437;  Sipe  v.  HoT- 
man,  161  N.  C.  107j  76  .8.  B.  556j 
Nelson  t.  Nelsoa  (ISr.  C),  V6  S.  S. 
986;  PoQODioke  Guuio  Co*  ▼.  Colwell 
(N.  G.)i  9j8.5.  E,  5351  TeckonbTock  t. 
HeLMgUin,  246  Mo.  711,  t52  8.  W. 
38;  King  v.  Davi?,  1S7  :F..  223  (a|Pd., 
157  F.  676,  85  0.  C.  A.  34a;.Mc€hiiw 
Y.  Cook,  98  Ark.  ;il8,  135  fi.  W.  840; 
Woodard  ▼.  Wpodard».148  Mo.  241, 
49  S.  W.  .1001 ;  ,  Boivea  ,  v,  Bettis 
(Tenn«),  4%.  8.  W^  ^9^;.  ^aaderaon 
^Groeeiy  Co.  v,  Johnaon.  (TensOi  ^^ 
8.  W.  723 ;  Vqace  T.  Eidiarda  ^  A^^m  % 
39  W.  V&.  578,  SO.S/S.  ;603^  IklaxjwQll 
Y.  Joniej,  151  a  C.  A.  50?,  2|a  F. 
566;  Turner  y«  H«inb«ugh,-  30  Ind. 
App.  615,  65  N,  E.  294;  .Biobardaon 
T.  BiehardsoDi  150  N.  C.  549,  64  8.  £. 
510.  Under  the  Tennaasee  statute 
the  buflband  haft  now  •  only  a  bare 
right  to  rent  the  wife's  land  and  eol- 
lect  rents  for  the  benefit  of  the  fam- 
ily as  its  head  and  not  lor  himself 
indlTidually.     Henderson  Grocery.  Co. 


y,.p'olvi89n.  (Tenn.),,207  8.  W.   i!;23. 
7a.  Cranston  y^.  Cra^stc|n,  24  B^  I. 
297,  53  A.  44.    . 

79.  ;Mj^gatt  Y.  Coe,  152  N.  Y.  457, 
46  N.  E.  949,  57  Am.  St.  R.  521. 

SO.  Cipperly  v.  Cipperly,  172  K».  Y. 
,8.S51,.  . 

[ ,  ai-  Peck.  Y.  Walton,  26  Vt.  82. 
,    BfU  School  Pist.  No.  84.Y.  Tooloose 
.(Mo,>,  195  e.W,  1023. 
'  S3.  Medlock  y.jSuter,  .8Q' ,Ey..  101, 
8  Ky.  Law,  587;  Mounts  ;V.  Mounts, 
.155  Ky.  363,  159  Q.  W.  818;   Covc|y 
Y.:  Porter,  22  W.  y^.  120^  Whittaker 
Y.   Thayer    (Tex.),  123  .  S..  W.   1137; 
.Babine  Valley  Timber  ,&,  Lumber  Co. 
.  Y.'   Cagb..  (TwO,    149.  S.    W..  697; 
'Pfltker  Y.  Smith,  H'Kj,  Lav,  301.  . 
/   S4»  Qoeneke  >Y.  Lpmax  (Tex.),  118 
S.  W.  817    (writ:  of  e^ror  den;,  102 
»Tex.  4«7, 110  8.  W,  842). 

85.  Webber  y.  Gibson,  ^  Ky*  Law, 
125;  Garrett  y.  Weinberg,  48  8.  G.  28, 
26  S.  E.  3. 

88.  Hitt  Y.  Carr  (Ind.),  109  N.  E. 
456;  Big  Blaine  Oil  &  Gas  Co.  y. 
Yates. (Ky.),  206  S.  W.  2;  Holton  y. 
Jackson. (Ky.),  212  8.  W.  587, 
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lives  with  her  husband  and  has  no  claim  in  her  own  ri^t  to  land, 
sh<e  cannot  acquire  title  to  it  as  her  separate  estate  by  adverse 
possession.*^  The  Arkansas  and  Texas  statutes  of  limitation  do 
not  run  against  a  wife  during  coverture  in  regard  to  real  estate.** 
The  same  was  true  in  North  Carolina  prior  to  1899.** 

§  208.  By  Husband. 

Spouses  in  joint  occupation  of  land  are  presumed  so  to  occupy  in 
subordination  to  the  title  under  which  possession  was  acquired, 
and  not  in  hostility  to  each  other.***  The  presumption  may  be  re- 
butted.*^ In  Georgia,  where  spouses  are  in  joint  occupation  of 
land,  the  possession  is  presumed  to  be  that  of  the  husband.**  It  is 
generally  held  that  a  husband  cannot  hold  adversely  to  hig  wife  so 
as  to  get  title  by  prescription.**  Therefore,  where  he  buys  a  tax 
title  against  her  land,  he  cannot  hold  adversely  under  it,**  nor  is 
his  possession  adverse  where  he  holds  her  land  jure  maritis,^  or 
by  paying  taxes  on  it.**  Therefore  an  easement  cannot  be  acquired 
by  prescription  by  a  spouse  who  owns  premi-ses  adjoining  that  of 
the  other  spou&e.*^     Where  a  wife  elected  to  take  land  instead  of 


S7.  Madden  v.  Hall,  21  Cal.  App. 
541,  132  P.  291;  Mattes  v.  Hafl,  21 
Cal.  App.  552,  132  P.  295;  Wills  v. 
E.  K.  Wood  Lumber  &  MiU  Co.,  29 
Cal.  App.  97,  154  P.  613. 

88.  Taylor  v.  Leonard,  94  Ark.  122, 
126  8.  W.  387;  People's  v.  Aydelott, 
125  Ark.  50,  187  S.  W.  671;  Hays  v. 
Hinkle  (Tex.),  IW  8.  W.  153;  Sibley 
V.  Sibley,  88  8.  €.  184,  70  S.  E.  616. 

89.  Norcum  v.  Savage,  140  K.  0. 
472,  53  8.  B.  289;  Berry  v.  W.  M. 
Bitter  Lumber  Co.,  141  N.  C.  386, 
54  8.  E.  278;  Bond  v.  Beverly,  152 
N.  C.  56,  67  8.  E.  55. 

90.  Evans  v.  Buss,  131  Ark.  335, 
198  S.  W.  518;  Doherty  v.  Bussell,  116 
Me.  269,  101  A.  305 ;  Oarns<Ai  v.  Taff 
(Mo.),  197  8.  W.  271;  McPherson  v. 
McPherson,  75  Neb.  830,  106  N.  W. 
991 ;  Noble  v.  Noble,  151  la.  698,  180 
N.  W.  114. 

91.  Grantham  v.  Wester,  186  Qa. 
17,  70S.  E.  790. 

92.  Coursey  v.  Coorsey,  141  Ga.  65, 
80  S.  E.  462. 

93.  Tumlin  v.  Tumlin  (Ala.),  70 
Ro.  254;  First  Nat.  Bank  v.  Ghierra, 
61    Cal.   109;   Bias  v.  Beed,  169  Cal. 


33,  145  P.  516;  Skinner  v.  Hale,  76 
Conn.  223,  56  A.  524;  Carpenter  ▼. 
Booker,  131  Ga.  546,  62  8.  E.  983; 
Hays  V.  Marsh,  123  la.  81,  98  N.  W. 
604;  Bader  v.  Dyer,  106  la.  715.  77 
N.  W.  469,  68  Am.  St.  B.  332 ;  Bowl- 
ing  V.  Little  (Ky.),  206  8.  W.  1; 
Gambren  v.  Gambrell,  167  Ky.  734, 
181  8.  W.  328;  Green  v.  Jon^s,  169 
Ky.  146,  183  8.  W.  488;  McPherson 
V.  McPherson,  75  Neb.  830,  106  N.  W. 
991,  121  Am.  St.  B.  885;  fiovorka  v. 
Havlik,  68  Neb.  14,  93  N.  W.  990; 
Battle  V.  Claiborne  (Tenn.),  180  S.  W. 
584;  Hayworth  v.  Williams,  100  Tex. 
368, 116  8.  W.  43 ;  Smith  v.  Cross,  125 
Tennl  159,  140  S.  W.  1060;  Anderrson 
▼.  Cercone  (Utah),  180  P.  586. 

94.  Biggins  v.  DuflBcy,  262  Hi.  26, 
104  N.  E.  180;  Bkir  v.  Johnson,  215 
111.  552,  74  N.  E.  747;  Ward  v.  Nestell, 
113  Mich.  185,  71  N.  W.  693,  4.  Det. 
Leg.  N.  279. 

95.  Watkins  v»  Watkins  <Tex.),  119 
8.  W.  145. 

96.  Beagle  ▼.  Beagle,  179  Pa.  89. 
36  A.  191 

97.  Graves  v.  Bronghton,  185  Mass. 
174,  69  N.  E.  1083. 


mon^,  in  presence,  pf  the  hiiBband  aiad  \yith  Ms  ^s^e^t^  his  snbae- 
quait  entry  into  possessiqn  of  the  land  must  be  n^arded  as  an  entr^ 
under  the  wife's  title  and  not  adverse  to  it-'*  .Where  ;a  htishand 
conveys  his  homestead  to  his  wife  for  a  consideration,  hi^  pos8^88ion 
of  it  thereafter  is  not  adverse  to  her.'*  A  husband's  possession 
cannot  become  adverse  until  the  death  of  the  wife/^  or  until  after 
divorce.*  Where  a  party  claiming  adverse  possession  is  the  hus- 
band of  the  person  against  whom  the  possession  is  held,  a  degree  of 
proof  of  such  adverse  possession  will  be  required  stricter  than  in 
the  usual  case.* 

Where  a  husband  is  in  possession  of  land  with  a  claim  of  titlie, 
his  title  will  not  be  affected  by  the  act  of  a  third  person  who  pre- 
tends to  put  hi&  wife  into  possession.* 

§  209.  Effect  of  Wife's  Agreement  to  Convey  or  Purchase. 

An,  agreement  by  a  feme  covert  iox  the  sale  of  her  real  estate, 
the  same  not  being  her  separate  property,  cannot  be:  enforced  at 
law  or  in  equity  against  her.*  And  Sugden  considersf  it  doubtful 
whether  a  married  woman,  having  a  power  of  appointment,  can 
thus  bind  herself.* 

But  following  the  English  doctrinie,  the  wife's  executory  agree- 
ment to  convey  real  estate,  whether  expressed  by  bond  or  simple 
instrument,  is  in  this  country  held  void  in  the  absence  of  enabling 
statutes,  like  her  general  contracts,  though  made  with  her  husband's 
assent;   and  specific  performance  cannot  be  enforced  against  her.* 

9S.  Shallenberger   v.   Asbwortli,   25  certainlj  cannot  in  some  States.   E^eD^ 

l*a.  152.  nedy  v.  ^m  6roeck,  11  Bush   CKy.)f 

as.  Hunter  v.  Magee,  ,31  Tex.  Civ.  241. .    But  tlie   wife  cannot  use  her 

304,  72  8.  W.  230.  .     .  privilege    sin    this  .  respect    unfairly, 

100.  Horn  v.  Hetzger,  234  111.  240,  where  the  purchaser  has  become  bound 

84  N.  E.  893 ;  Watt  v.  Watt,  19^  Ky.  on  his  part.    See  Cross  v.  Noble,  C7 

Law,  25,  39  S.  .W.  48;  ^Timmermanji  Pa.  74. 

V.  Cohn,  70  Misci  327,  128  N,  T.  a  6.  2  Kent  Com.  168;  Butler  v.  Buck- 

"70.  jn^han^,  5  Day  (Conn.),  492;  Danke} 

1.  Kenady  v.  i&ilkey,  81  Ark.  147,  v.  Hunter,  61  Pa.  382;.  Stidham  v. 
98  8.  W.  969;  Madden  v.  Hall,  21  CaL  Matthews,  29  Ark.  650;  Moseby  v. 
App.  541,  132  P.  291;  Ferring  y.  Partee,  5  Heisk.  (Tenn.)  26;  iGColmes 
Fleiachman   (Tena.),  39  S,  W,  19.  y,  Thorpe^  1  Halst.  Cli,  (N.  J.)  415; 

2.  Shermer  v.  Dobbins  (N.  C),  97  Lane  v.  McKeen,  15  Me.  304.  We 
8.  E.  510.                       .     f  make,  of  course,  no  reference  here  to 

8.  Powell  V.  Pelton,  11  Ired.  (N.  0.)  the  wife 's  separate  property,  or  to  her 

469.  rights  under  the  "married  women's 

4.  Macq.  Hus.  &  Wife,  32;  Emery  acts,"  to  be  considered  post,  8  247 
V.  Ware,  5  Ves.  846;  Bug.  V,  &  P.,  et  seq.  See  Blake  v.  Blake,  7  I^. 
11th  ed.,  230.  46.     A  contract  to  convey,  made  by 

5.  Sug.  V.  &  P.,  11th  ed.,  231.    She  husband    and    wife,    may    be    good 
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And'  as  ste 'etoiict  binS  herself  to  (iont^y;  iieither  i^M*  die^be  Ibotafd 
by  her  agreenrentto  jiuTiihasGi^  '  N^r  i^vill  the  laW(56eiW  her'iiti()0 
f uMUiiig  het  agreement' 'by' grai/tingiBieinpIaTy  datnageel  ajgamst 
her  husband.^  •  *  ••.'.'.  •■>  •'..:-■>'         .    ■> 


it  • ' > I 


§  210/  Effect  of  Wife's^  Powier  of  Attorn?/  to  Convey,. 

.,  At .qommQii  law^  a.,wife's  ppwer  of  atfcoi;uay jwas.yoid*®  Sq. it^.Juia 
been. held  Iq  Viennont  t|iat  ^he  wife  cann<>.t^. either. i^eparat,ely,  or 
jointiy,  withf  her,  Jxwb^ndy .  exe9utje  a.  valx4  povfff ^^  q£.  attopi^y  i^ 
convey  her  lands.^®  Under  the  Kentucky  statute  ou^y.^;p.oj:^Tri5ai- 
dent  wifq  mskj  so  bixul: herself."  This  yule  wa^.^lterp^  bj.an  a^ly 
sjtatute  in  South  Cftrolixia,^^ .  ..A  joint: ppwer  pf  atton^^,gra^^d  by 
spouses  to  a  third  person  to  mortgage,  her.  separate  ^tiite^s  valid:  as 
her  power  of  attorney  as  well  as  his.*'  Thus  where  attorneys 
authorised 'Ivj^  sucTi  a  joint  power  convey  only  in  tlie  name  of  tbfe 
wife,  without  inserting  or  subscribing  the  naine  of  the  husband  in 
the  deed,'^he  act  is  valid  even  where  the  statute  requires  the 
joinder  of' the  husband  in  the  deed,  where  the  In^teht  t6' execute  the 
power  i^  aj)parent,  and  where  th^  consideration  is  paid  to  and 
retained  by  the  spouses." 

Under  the  Minnesota  statute  a  power  o:^  attorney  from  either 
spouse  to  the  other  to  sell  duch  spouse's  land  is  void,  but  a  person 
making  such  a  contract  with  a  wife  through  her  husband  as  agent 
cannot  evade  the  contract  on  the  statutory  groiind  where  she  is 

against  the  husband,  though  void  as  to  .9.  McCreaiy  v.  MeCorkliQ   (Tenn.), 

the  wife.     6teffej  v.  Steffey,  19  Md.'  54   8.   W.   53;    Jenkins   v.   Crofloii'^ 

5;    Johnston   v.    Jones,    12    B.    Mon.  Adm'r,   10   Ky.   L^w,   456;    Stat^^  v, 

(Ky.y  326;  2  Kent  Coin.  168.     U^on  Clay,    100   Md.    571,  ,13   S*    W;    827; 

the  strict  assent  of  husband  and  wife,  Shanks  &  March  v..  Michael.  4  Cal. 

equity  has  sometimes  decreed  a  sale  App.  553,  88'  P.  596;  Duffy '.v.  Cur- 

under  the  wife*s  title  bond.    Moseby  rence,  66  W.  Va.  1252,  66  8.  £.  755- 

V,  Partee,  5  Heisk.   (Tenn.)   26.     As  Wright  v.  Begley,  3i  Ky.  Law  Jep. 

to  the  wife's  ratification  of  tbe  hus-  53,  101  8.  W.  342. 

band's  Unauthorised  contract  for  the  10.   Sumner  v.  Conant,   10  Vt.   1; 

sale  of  her  land,  dee  Ladd  v.  Hild6-  Qillespie  v.  Worford,  2  Cold.  (^Tenn.) 

brandt,  27  Wis.  135.  632 ;  HArdenburgh  v.  Lakiii,  47  N.  Y. 

7.  Bobinson  v.  Bobinson,  11  Bush  109. 

(Ky.),  174.    But  though  coverture  is  .11.  Swafford  v.'  fierd's  Adm/r,  23 

a  good  defence  to  a  suit  for  specific  Ky.  Law,  1556,  65  8.  W.  803. 

performance  the  wife  will  not  be  per-  12.  GuphiJl  y.  Isbell,  2  Bailey   (8. 

mitted  to  refuse  a  deferred  payment  C),  349. 

of  purchase-money  and  at  the  same  13.  Linton  v.  National  Life  Ins.  Co., 

time  retain  the  land.    Staton  v.  New,  104  F.  584,  44  C.  C.  A.  54. 

49r  Miss.  307.  14.  Ellison  v.  Branstrator,  153  Ind. 

,    8.  Burk  V.  Serrill,  80  P*.  413.  146,  54  N.  E.  433. 
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ready  to  perform.^'*  ,Uuder  the  Iowa  statute  providboig  that 
neitiher  spouse  shall  h^ve  au  interest  in  the  estate  of  the  othej* 
which  may  be  the  subject  of  contract  between  them,  it  was  held 
that  her  power  of  attorney  to  sign  for  her  conveyance  of  real  estate 
allotted  to  him  under  their  separation  agreement  was  void.^* 

§  21t.  Form  and  Requisites  of  Wife's  Conveyance  in  General. 

In  some  States  the  separate  conveyance  of  a  married  woman, 
or  her  execution  jointly  with  her  husband,  but  without  obser\'ance 
of  the  full  statute  formalities,  is  void.^'  But  in  others  such  irregu- 
larities are  not  held  fatal  to  the  instrument,  and  she  is  furthermore 
bound  on  the  usual  principles,  even  though  her  deed  be  separate 
from  that  of  her  husband  and  executed  at  a  diflferent  time."  The 
question  in  such  cases  is  mainly  one  of  statute  construction,  and  as 
to  formalities  a  distinction  may  be  taken  between  mere  errors  of 
description,  or  literal  informalities  of  execution  or  acknowledgment 
on  the  one  hand,  and,  on  the  other,  the  disregard  of  some  statutory 
requirement,  so  as  to  substantially  violate  public  policy,  sUeh,  for 
instance,  as  her  separate  acknowledgment,  or  her  declaration  before 
the  magistrate  that  she  executed  freely  and  understandingly  for  the 
purpose  specified/' 

It  is  held  a  good  deed  of  husband  and  wife  where  they  are  both 
named  at  the  commencement  of  the  deed  as  parties  of  the  first  part, 
and  afterwards  the  parties  of  the  first  part  are  named  as  grantors. 


so 


15.  Stromme   ▼.   Bieek,   107   Minn.' 
177,  119  N.  W.  948. 

18.  Sawyer  t.  Briggart,  114  la.  489, 
87  N.  W.  426. 

17.  Trimmer  v.  Heagy,  16  Pa.  484; 
Scarborongli  t.  Watkins,  9  B.  Mon. 
(Ky.)  540;  Dow  v.  Jewell,  18  N.  H. 
340;  Kerns  y.  Peeler,  4  Jones  (N.  C), 
226 ;  Wentworth  v.  Clark,  33  Ark.  432 ; 
CIneinnati  ▼.  NeweU,  7  Ohio  St.  37; 
Pratt  V.  Battles,  28  Vt.  685 ;  Boyle  v. 
Chambers,  32  Mo.  46;  Berry  v.  Don- 
ley, 26  Tex.  737;  Jewett  v.  Davis,  10 
Allen  (Mass.),  68;  Baxter  v.  Bodkin, 
25  Ind.  172 ;  Bressler  v.  Kent,  61  HI. 
426 

18.  Albany  Fire  Ins.  Co.  ▼.  Bay,  4 
Comst.  (N.  Y.)  9;  Card  v.  Patterson, 
5  Ohio,  319;  Smith  v.  Perry,  26  Vt. 
279;  Strickland  ▼.  Bartlett,  51  Me. 
355;  Hombeck  y.  Building  Associa- 
tion, 88  Pa.  64.  In  some  States  the 
wife  must  join,  it  is  said,  but  she  need 

15 


not  execute  until  years  later,  when  it 
win  take  effect  Stiles  v.  Probst,  69 
111.  382. 

As  to  barring  an  estate  tail  in  ease 
of  a  married  woman,  see  Ldppitt  ▼. 
Huston,  8  R.  I.  415.  The  wife's  title 
to  lands  vested  in  her  under  an  un- 
recorded deed  cannot  be  divested  by 
her  parol  consent  to  its  cancellation, 
and  a  new  deed  to  her  husband.  Wil- 
son V.  Hill,  2  Beasl.  (N.  J.)   143. 

19.  See  Hamar  Medsker,  60  Ind. 
413;  Little  V.  Dodge,  32  Ark.  453; 
Laughlin  v.  Fream,  14  W.  Va.  322; 
Staton  V,  New,  49  Miss.  307;  Rice  v. 
Peacock,  37  Tex.  392;  Marsh  v. 
Mitchell,  26  N.  J.  Eq.  497;  Wannell 
V.  Kem.  57  Mo.  478;  Thayer  v.  Tor- 
rey,  37  N.  J.  L.  339;  Smith  v.  Elliott, 
39  Tex.  201 ;  Allen  v.  Lenoir,  63  Miss. 
321. 

SO.  Thornton  v.  National  Exchange 
Bank,  71  Mo.  221. 
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But  a  deed  of  the  hu&band  only  where  both  execute  and  the  husband 
alone  is  named  as  grantor  in  the  body  of  the  deed  is  invalid(  f)*^ 

Usually  a  conveyance  of  land  owned  by  the  husband  in  fee  should 
be  made  separated  from  that  of  land  owned  by  the  wife  in  fee. 
But  under  the  statutes  of  some  States  it  is  held  that  lands  of  both 
descriptions  may  be  embraced  in  a  single  conveyance;  the  wife 
making  but  one  acknowledgment  for  the  combined  purpose  of  re- 
leasing dower  in  her  husband's  lands  and  conveying  title  in  her 
own.^^  Where  both  spouses  have  undivided  interests  in  the  same 
property,  her  mere  signature  to  his  deed  purporting  to  convey  his 
property  will  not  pass  her  interest,  where  her  name  does  not 
appear  in  the  body  of  the  deed.**  The  conveyance  of  the  wife's 
life  estate  follows  the  usual  statute  rule  as  to  her  conveyances.** 

As  concerns  the  wife's  life  estate  in  her  real  or  personal  prop- 
erty, the  English  chancery  courts  have  followed  out  exceptions  to 
the  doctrines  of  equitable  assignment  already  noticed,  with  their 
limitations.**^ 

The  deed  of  a  married  woman  as  trustee  is  good  against  her 
heirs,  claiming  adversely  to  the  trust,  even  though  given  without 
the  assent  of  her  husband.  And  a  like  deed  executed  under  a 
power  of  attorney,  granted  by  her  alone,  is  equally  valid.*'  And 
a  deed,  in  order  to  bind  the  wife's  heirs,  must  have  been  delivered 
as  well  as  executed,  during  her  lifetime,*'  but  a  wife's  deed  exe- 
cuted before  majority,  but  delivered  after  majority  and  marriage, 
is  valid.*^  A  husband  cannot,  after  his  wife's  decease,  as  against 
her  heirs,  confirm  a  conveyance  which  was  fatally  irregular  on  her 
part.*' 

Alteration  of  the  deed,  after  execution,  without  the  wife's  con- 
sent, vitiates  it  as  to  those  chargeable  with  knowledge  of  the  fact.** 
In  the  absence  of  statute  the  assignment  by  a  wife  of  a  certificate 
of  purchase  issued  by  the  receiver  of  the  land  office  is  void,  and 


21.  McFadden  v.  Sogers,  70  Mo. 
421;  Heaton  v.  Pryberger,  38  la.  185. 

88.  Barker  v.  Circle,  60  Mo.  258. 

28.  Cordano  v.  Wright,  159^  Cal.  610, 
115  P.  227. 

24.  Helming  y.  Harrison,  13  Bnsh 
(Ky.),  723. 

26.  See  Purdew  y,  Jackson,  1  Buss.  1. 

26.  Gridley  v.  Wynant,  23  How.  (TJ. 
8.)  500;  Holleman  v.  De  Nyse,  51 
Ala.  95;  Lew.  Trusts  and  "fnutees, 


89,  90;  Sug.  Pow.  192,  196;  Beeae  ▼. 
Cochran,  10  Ind.  195. 

27.  Thoenberger  v.  Zook,  34  Pa.  24. 
But  see  Ackert  v.  Pults,  7  Barb.  (N. 
Y.)  386;  Somers  v.  Pumphrey,  24  Ind. 
231. 

28.  Sims  Y.  Smith,  99  Ind.  469,  50 
Am.  B.  657. 

28.  Dow  Y.  Jewell,  1  Post.  (N.  H.) 
470. 
80.  Stone  t.  Lord,  80  N.  Y.  60. 
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any  person  interested  in  the  title  may  take  advantage  of  its 
invalidity.'^ 

§  212.  Joinder  of  Husband. 

In  this  country  the  custom  of  a  wife's  joining  her  husband  in  a 
<ieed  of  conveyance  of  her  lands  has  prevailed  from  a  very  early 
period.  In  most,  if  not  all^  of  the  States,  there  are  statutes  exist* 
ing  as  to  the  mode  of  execution,  which  contemplate  the  joinder  of 
husband  and  wife  in  the  conveyance,  and  an  acknowledgment  by 
one  or  both  of  the  parties,**  where  he  does  not  renounce  his  marital 
rights,'*  even  though  he  is  an  infant'^  The  rule  was  the  same 
where  the  property  was  derived  from  a  former  husband,  where  she 
sought  to  convey  it  during  a  second  coverture.**  At  common  law 
a  wife  could  not  convey  her  land  without  her  husband's  consent 
and  joinder  in  the  deed  as  grantor.**  The  assent  or  joinder  of  the 
husband  is  in  some  States  permitted  to  be  subsequent  instead  of 
concurrent,  the  wife  not  having  sought  to  invalidate  the  deed  mean- 
time.*^ And  even  where  the  deed  of  the  vnfe's  land  is  expressed 
as  hers  alone,  the  husband's  solemn  execution  and  acknowledgment 
is  held  to  fulfil  requirements  if  her  execution  be  in  due  form.** 


31.  Bland  ▼.  Windsor  &  Gatheart, 
187  Ho.  108,  86  8.  W.  162, 

32.  Kentucky  Stave  Go.  y.  Page 
(Ky.),  125  8.  W.  170;  McAnulty  v. 
Ellison  (Tex.),  71  8.  W.  670;  Kellett 
V.  Trice,  95  Tex.  160,  66  8.  W.  51; 
Davis  V.  Bowman  (Tenn.),  4i5  8.  W. 
1039;  Brescher  v.  Benika^  20  Ky.Law, 
344,  46  8.  W.  16;  Bohannon  v.  Travis, 
94  Ky.  59,  14  Ky.  Law,  912,  21  8.  W* 
354;  Mounts  v.  Mounts,  155  Ky.  363, 
159  8.  W.  818 ;  Shumaker  v.  Johnson, 
35  Ind.  33;  1  Washb.  Beal  Prop.  281, 
and  eases  cited;  Davey  v.  Turner,  1 
Ball.  15;  Jackson  v.  Gilchrist,  15 
Johns.  (N.  Y.)  109;  Page  v.  Page, 
6  Gush.  (Mass.)  196;  2  Kent  Gom. 
151-155,  and  notes,  showing  custom  in 
different  8tates;  Albany  Fire  Ins.  Go. 
V.  Bay,  4  Gonst.  (N.  Y.)  9;  Ford  v. 
Teal,  7  Bush  (Ky.),  156;  Mount  ▼. 
Kefftenon,  6  Gold.  (Tenn.)  452 ;  Tour- 
vine  y.  Pierson,  39  HI.  446;  Deery  ▼. 
Cray,  5  Wall*  (XT.  8.)  795;  Alabama, 
etc.,  Ins.  Go.  v.  Boykin,  ZS  Ala.  510; 
Lindley  v.  8mith,  46  HI.  523;  Tubbs 
v.  Gatewood,  26  Ark.  128.  The  privy 
examination  of  a  wife  for  ascertaining 
that  she  executes  the  deed  freely  and 


without  undue  influence  or  compulsion 
of  her  husband  is  a  feature  of  the 
legislation  in  many  States;  and  the 
validity  of  her  conveyance  often  turns 
upon  a  compliance  with  such  a  rquiree 
ment.  Tubbs  v.  Gatewood,  supra; 
Bichardson  v.  Hittle,  31  Ind.  119; 
McGandless  v.  Engle,  51  Pa.  309 ;  Tap- 
ley  V.  Tapley,  10  Minn.  448;  Andola 
V.  Pifcott,  5  Ida.  27,  46  P.  928  Vicroy 
V.  Vicroy,  20  Ky.  Law,  47;  Gamp  v. 
Garpenter,  52  Mich.  375,  18  N.  W. 
113;  Gomings  ▼.  Leedy,  114  Mo.  454, 
21  8.  W.  804. 

33.  Blondin  v.  Brooks,  83  Vt.  472, 
76  A.  184. 

34.  Zimpleman  v.  Portwood,  48  Tex. 
Giv.  438,  107  8.  W.  584;  Tippett  v. 
Brooks,  95  Tex.  335,  67  8.  W.  512. 

36.  Qriner  v.  Butler,  61  Ind.  362, 
28  Am.  B.  675. 

36.  Beese  v.  Gochran,  10  Ind.  195; 
Kennedy  v.  Ten  Broeck,  74  Ky.  11 
Bush  (Ky.),  241. 

37.  Wing  V.  Schramm,  7^  N.  Y. 
619j  Gall  V.  Perkins,  65  Me.  439. 

38.  Thompson  v.  Lovrein,  82  Pa. 
432. 
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Although  estoppel  may  prevail  against  a  husband  in  so  many 
instances  where  the  wife  is  not  bound,  his  assent  or  jwnder  is  of 
such  importance  in  conveyances  of  the  wife's  laD.d,  wliere  statutes 
d"0  not  perniit  her. sole  conveyance,  that  a  deed  by  a  man  a,qd  wife 
of  the  wife's  land,  made  when  the  husband  is  insane,  is  absolutely 
yoid.«» 

Where  husband  and  wife  do  not  execute  the  deed  of  the  wife's 
l^nds  simultaneously,  and  simultaneous  execution  of  their  joint 
deed  is  not  requisite,  the  deed  cannot  be  regarded  as  delivered  until 
after  the  wife  has  executed.**'  A  deed  which  is  void  because  of  the 
failure  of  the  husband  to  join  can  be  ratified  after  hiS  death  only  by 
a  second  deed  executed  as  required  by  law^  and  po  informal  acts  or 
words  will  be  sufficient/^ .  In  Vermont  by  statute  a  court  of  chan- 
eery  has  power  to  confirm  the  deed  of  a  wife,  in  whi<ih  the  husband 
does  not  join  and  compel  the  husband  to  execute  confirmatory 
instruments.*^ 

§213.  Acknowledgment. 

If  a  certificate  of  acknowledgment  be  defective^  the  magistrate 
should  have  the  deed  reacknowledged.**  But  contrary  to  the  strict 
rule  of  most  acta  concerning  the  wife's  acknowledgment,  it  is  now 
permitted  in  dome  States,  in  case  of  a  defective  certificate,  to  prove 
due  execution  otherwise  on  her  part/*  Where  the  official  certificate 
shows  that  the  wife  acknowledged  her  execution  after  the  statutory 
form,  this  is  held  to  be  in  the  nature  of  judicial  evidence,**  and 
again  it  is  pronounced  only  prima  facie  evidence  of  the  separate 
examination  and  explanation  requisite,**  but  from  either  aspect  it  is 
not  readily  to  be  impeached  by  extraneous  evidence,  especially  after 
the  lapse  of  time,  nor  can  the  certificate  be  contradicted  by  parol 


S».  Leggate  v.  Clark,  111  Mass.  308. 

40.  Stiles  V.  Probst,  69  HI.  382. 

41.  Buford's  Adm'r  v.  Guthrie,  14 
Bush  (Ky.),  677;  McBejuolds  v. 
Grubb,  150  Mo.  352,  51  S.  W.  822, 
73  Am.  St.  It.  448. 

42.  Dietrich  v.  Hutchinson,  73  Vt. 
134,  50  A.  810,  87  Am.  St.  B.  698. 

43.  Merritt  v.  Yates,  71  111.  636; 
Cahall  V.  Building  Association,  60 
Ala.  232.  Proceedings  for  amending 
an  officer's  omission  in  the  acknowl* 
edgment  is  permitted  under  some  stat- 
utes. Kilboum  v.  Fury,  26  Ohi©  St. 
ir>3. 


44.  Terry  v.  Eureka  CoDege,  70  HI. 
236. 

46.  Kerr  v.  Bussell,  69  HI.  666; 
Pribble  v.  Hall,  IS  Bush  (Ky.),  61. 

46.  Hughes  v.  Coleman,  10  Bush 
(Ky.),  246;  Marsh  ▼.  Mitchell,  26  N. 
J.  Eq.  497.  Contents  may  be  com- 
municated by  the  magistrate  through 
an  interpreter.  Norton  r.  Meader, 
4  Sawyer  (IT.  S.),  603.  Tlie  wife  may 
be  examined  privily  and  apart,  even 
though  the  door  was  not  shut.  Kava- 
naugh  Y.  Day,  10  B.  I.  393. 
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testimony.*^  And  even  if  the  deed  be  defectively  acknowledged,  a 
married  woman  who  has  received  oonsideratioti  for  the  sale  and 
dealt  with  the  property  has  been  estopped  from  availing  herself  of 
the  defect  afterwards ;  so  that  a  bill  in  tiie  nature  of  a  bill  to  quiet 
title  was  entertained/" 

So  where  the  acknowledgment  omitted  the  statement,  which  the 
statute  required,  that  the  grantor  wished  not  to  retract,  the  acknowl- 
edgment iis  still  binding  af tier  fifty  years,  and  a  stranger  to  the  deed, 
a  trespasser,  cannot  attack  it  where  the  grantor  had  Uved  near  the 
land  for  a  long  time  and  had  never  objected  to  the  validity  of  the 
conveyance/" 

A  statute  requiring  a  deed  by  a  husband  and  wife  to  contain  an 
acknowledgment  certifying  the  marital  relation  is  directory  merely 
and  its  omission  does  not  vitiate  the  deed  of  a  married  woman  in 
which  he^  husband  has  actually  joined.  So  where  a  husband  is 
trustee  holding  the  legal  title  to  land  in  trust  for  his  wife,  and  joins 
her  in  th^  esecutibn  of  a  deed  therefor,  it  will  be  presumed  that  he 
thereby  consented  as  hugi>and  to  her  making  tiie  deed.  Being  both 
trustee  and  husband;  it  is  inconceivable  that  he  should  have  joined 
hie  wife  as  trustee  for  the  purpose  of  conveying  land  in  which  his 
wife  had  the  complete  equity  and  not  therdby  have  intended  to  ex* 
press  his  consent  in  the  latter  capacity,  which  was  indispensable  to 
the  validity  of  the  wife's  oonveyanca  It  was  not  necessary  for  him 
to  designate  the  capacity  in  which  he  signed  in  order  to  give  efiect 
to  his  signature  in  whatever  capacity  it  was  necessary  for  him 
toact*^^ 

•  ■ 

§  214.  Privy  Examination  of  Wife. 

Some  of  the  States  require  a  separate  acknowledgment  of  the 
wife  apart  from  her  husband,  and  even  a  privy  examination  by  the 
magistrate,  so  as  to  make  sure  that  she  is  acquainted  with  the 
contents  of  the  deed  and  acts  freely  and  understandingly ;  but  in 
this  and  other  respects  the  laws  are  not  uniform.  There  is  less 
formality  in  general  than  under  the  English  statute.  Thus,  then, 
does  the  wife  pass  title  to  her  real  estate. 

47.  WiUis  V.  Gattman,  53  Miss.  721;  tected.     Harmon  v.  Magee,  57  Miss. 

Leftwich    v.    Neal,    7    "W.    Va.    569.  410. 

An  officer  who  has  properly  taken  a  48.   Shivers  v.   Simmons^   54   Miss, 

married      woman's      acknowldgment  520. 

may  make  the  certificate  out  at  any  49.  Spivy  v.  March   (Tex.),  151  €l. 

time  while  he  remains  in  office;  inter-  W.  1037,  45  L.  K.  A.   (N.  S.)   1109. 

Tening    rights,    however,    being    pro-  50.  Wehrle  v.  Price   (W.  Va.),  94 

S.  E.  477. 
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Where  the  statute  requires  a  privj  examination  of  the  wife  to 
make  her  deed  good^  and  a  eertificate  of  that  fact  by  the  notary,  the 
examination  is  not  complete  until  these  mandatory  requirements 
are  complied  with.  So  where  the  wife,  after  signing  a  deed  and 
being  examined  by  the  notary,  cancels  her  signature  before  bo  has 
made  his  certificate  or  her  husband  has  signed,  the  deed  is  void.** 

The  statutory  requirement  of  a  privy  examination  of  the  wife  to 
give  validity  to  her  deed  is  not  dispensed  with  by  Married  Women^s 
Acts  emancipating  her  from  all  disabilities  and  allowing  her  to 
dispose  of  her  property  as  if  sole.  The  privy  examination  is  a  part* 
of  the  execution  of  the  deed.  It  is  the  wife's  examination,  and  not 
her  signature,  which  gives  it  validity/'  A  separate  examination 
is,  under  some  codes,  more  insisted  upon  than  a  separate  aoknowl* 
edgment/* 

Where  the  statute  provides  that  the  officer  taking  the  wife's 
acknowledgment  i^hall  examine  her  privily  and  apart  from  her 
husband  as  to  her  voluntary  execution  of  the  deed,. and  satisfy  him- 
self that  she  signed  it  voluntarily  and  shall  so  satisfy,  this  contem- 
plates an  examination  in  his  presence  and  cannot  be  done  by  tele- 
phone, especially  where  the  statute  was  passed  before  telephones 
were  invented.  This  officer  cannot  determine  the  matter  judicially 
out  of  her  presence,  because  her  appearance,  manner,  and  demeanor 
may  bcome  more  potent  factors  in  ascertaining  the  truth  of  this 
than  mere  formal  answers  to  questions." 

In  Virginia  it  is  held  that  such  a  certificate  cannot  be  attacked 
collaterally  or  directly,  except  in  equity  for  fraud.**  Where  a  deed 
of  a  wife  is  declared  void  because  not  acknowledged  after  a  privy 
exMunination  as  required  by  the  North  Carolina  statute,  it  is  held 
that  the  wife  is  not  liable  personally  for  the  consideration,  which 
can  only  be  recovered  in  rem  against  the  specific  money  received, 
or  any  property  into  which  it  can  be  traced.**  A  substantial  com- 
pliance with  the  Virginia  statute  requiring  a  privy  examination  of 
a  wife  as  a  part  of  her  acknowledgment  of  her  deed  will  suffice  if 
all  the  requirements  are  substantially  complied  with,  none  being 
omitt^.*^ 

61.  Eldridge  V.  Hunter  (Tenn.),  143  54.  Roach  v.  Francisco,  138  Tenn. 

S.  W.  8?2,  40  L.  R.  A.  (N.  8.)   628.  357,  197  S.  W.  1099,  1  A.  L.  R.  1074, 

52.  Roach  v.  Francisco,  138  Tenn.  55.  MurreU  v.  Diggs,   84  Va.   900. 

357,  197  8,  W.  1099,  1  A.  L.  R.  1074.  56.  Smith  v.  Ingraham,  130  N.  C. 

5S.     Kenneday  v.  Price,  57  Miss.  100,  40  8.  E.  9^4,  61  L.  R.  A.  878. 

771.  57.  Hockman    v.    McOlanaham,    87 

Va.  33,  12  8.  E.  230. 
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§  215.  Effect  of  Abandonment. 

Where  a  wife  is  abandoned  her  hu&band's  joinder  in  her  deed  i$ 
not  necessary  to  validate  it,**'  no  matter  what  was  the  cause  of  tho 
separation."  This  rule  is  established  by  statute  in  North  Caro- 
lina.**^  Temporary  separations  of  the  spouses  do  not  amount  to  an 
abandonment  within  the  meaning  of  the  rule/^  nor  is  a  separation 
by  consent  9uch  an  abandonment.*' 

§  216.  Effect  of  English  Statute. 

Modem  statutes  which  permit  the  wife  to  convey  with  the  observ- 
ance of  certain  formalities  often  permit  her  generally  to  contract^ 
to  convey,  and  to  incumber  her  lands. 

Under  the  modern  statute  of  3  &  4  Will.  IV.  c.  74,  which  took 
effect  in  England  from  the  end  of  the  year  1833,  married  women 
are  permitted  to  alienate  or  incumber  their  real  estate  by  convey- 
ances executed  with  their  husbands  pursuant  to  its  provisions. 
This  important  law,  with  its  later  modifications,  unfettered  prop- 
erty which  had  long  been  fast  bound.*'  The  statute  requires  the 
concurrence  of  the  husband  in  such  conveyances :  also  that  the  wife 
shall  make  an  acknowledgment  before  certain  judicial  officers  desig- 
nated by  the  act,  apart  from  her  husband,  to  the  effect  that  her 
own  consent  is  freely  and  voluntarily  given." 

§  217-  Validity  of  Wife's  Mortgage. 

In  this  country,  a  married  woman  may  mortgage  as  well  as 
alienate  her  real  estate  by  joining  her  husband  in  the  conveyance 

58.  Buford  v.  Adair,  43  W.  Va.  211,  ib.  Appendix,  1-47,  where  the  pro- 
27  S.  E.  260,  64  Am.  St.  B.  S54;  Witty  Tisiona  of  this  act,  the  rules  of  eoort 
▼.  Barham,  147  N.  C.  479,  61  S.  E.  made  in  pursuance,  and  leading  da- 
372;  Therriault  v.  Compere  (Tez.),  cisions  on  the  construction  of  different 
47  S.  W.  750;  Fairchild  v.  Creswell,  sections,  are  fully  given.  And  see  In 
109  Mo.  29,  18  S.  W.  1073 ;  Badford  re  Dowling,  18  C.  B.  (N.  S.)  233.  W» 
y.  Carwile,  13  W.  Va.  672;  Bieler  ▼.  have  not  thought  it  worth  while  to 
Breher,  129  Ala.  384,  30  So.  22;  embody  them  in  this  work,  as  they 
Bachelor  ▼.  Norris,  166  N.  C.  506,  82  have  only  a  local  application.  There 
8.  £.  839;  Heagy  ▼.  Kastner  (Tez.),  are  many  cases  constanly  arising  in 
138  8.  W.  788;  Stewart  v.  Profit  the  English  courts  as  to  the  interpre- 
(Tez.),  146  8.  W.  563.  tation  of  this  statute,  with  its  amend- 

59.  Spangler  y.  Vermillion,  80  W.  ments;  but  they  seem  chiefly  confined 
Va.  75,  92  8.  E.  449.  to  the  effect  of  the  wife's  acknowl- 

60.  Pardon  y.  PaschaU,  14d  N.  C.  edgment.  Previous  to  the  statute  of 
538,  55  8.  E.  365.  3  &  4  Win.  IV.,  ch.  74,  the  wife  could 

61.  Kelson  y.  Brown  (Tez.),  Ill  eonyey  her  interest  only  by  levying 
8.  W.  1106.  a  fine,  which,  as  well  as  suffering  re- 

02.  Witty   y.   Barham,   147   N.   C.^  coveries,  is  abolished  by  that  statute. 

479,  61  8.  E.  372.  1   Washb.   Beal  Prop.   280;    1  Wms. 

63.  See  8  &  9  Vict.,  eh.  106.  Beal  Prop.  88. 

64.  See  Macq.  Hus.  &  Wife,  28-32; 
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and  making  due  acknowledgment ;  and  this^  too,  though  no  consid- 
eration pass  to  her  thereby.*'  Where  the  wife  joins  her  husband 
in  a  conveyance  in  the  nature  of  a  mortgage,  she  subjects  her  real 
estate  to  the  risk  of  complete  alienation  by  foreclosure  for  her 
husband's  debt,  or  by  sale  under  a  power  of  sale  thereby  conferred. 
She  is  estopped  by  her  own  acts  from  denying  the  yalidity  of  the 
mortgage.'*  She  may  covenant  that  scire  facias  may  issue  in 
default  of  payment.*^  She  may  create  a  valid  power  in  the  mort- 
gage to  sell  in  default  of  payment.**  And  in  general  she  may 
convey  upon  condition  and  prescribe  the  terms.**  But  independ- 
ently of  an  express  statute  permission,  and  as  our  statutes  generally 
run,  the  wife's  mortgage  without  her  husband's  joinder  or  assent 
is  void.'*  And  so  is  her  assignment  of  a  mortgage.'*  The  prop- 
erty actually  mortgaged  by  her,  and  not  her  property  in  general, 
is  thus  subjected  to  the  payment  of  her  hug^band's  note;  and  she 
cannot  be  held  personally  liable  for  any  deficiency  under  the  fore- 
closure sale.'^ 


W*  Eaton  V.  NaaoB,  .47  Me.  132; 
8waxL  V.  WiBwall,  15  Pick.  (Mass.) 
126;  Whiting  ▼.  Stevens,  4  Conn.  44; 
1  HiU.  Mort.  272;  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  (N.  Y.)  144;  2 
Kent  Com.  167 ;  Siter  v.  McClanachan, 
»•  Gratt.  (Va.)  280;  Philbrooks  v. 
HeSwen,  29  Ind.  347;  Moon  v.  Tit- 
man,  33  lU.  358;  McFerrin  v.  White, 
6  Cold.  (Tenn.)  499;  American,  etc., 
Ins.  Co.  V.  Owen,  15  Gray  (Mass.) 
491 ;  Newhart  v.  Peters,  80  N.  C.  186. 

66.  McOaUough  ▼.  Wilson,  21  Pa. 
436. 

67.  Black  v.  Galway,  24  Pa.  18. 

68.  2  Kent  Com.  167;  Vartie  ▼.  Un- 
derwood, 18  Barb.  (N.  Y.)  561; 
Barnes  v.  Ehrman,  74  111.  402. 

66.  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  (N.  Y.)  129;  2  Kent  Com.  167. 
So,  too,  in  England.  Pybus  v.  Smith, 
1  Ves.  Jr.  189;  Essex  v.  Atkins,  14 
ih.  542.  See  Gilbert  v.  Mayford,  21 
HI.  471;  Buscombe  v.  Hare,  2  Bligh, 
192;  Bird  ▼.  Davis,  1  McCart.  467. 

70.  Weed  Sewing  Machine  Co.  v. 
Emerson,  115  Mass.  554;  Bressler  v. 
Kent,  61  HL  426 ;  Yager  v.  Merkle,  26 


Minn.  429;  Herdman  v.  Pace,  85  UK 
345. 

71.  Moore  y.  Cornell  68  Pa.  320. 

72.  See  Wolf  v.  Van  Metre,  23  la. 
397 ;  Logan  v.  Thrift,  20  (Mo  St.  62 ; 
Howe  v.  Lemon,  37  Mich.  164;  Hob* 
son  V.  Hobson,  8  Bush  (Ky.),  665. 
Her  equity  wiU  be  barred  by  regular 
sale  under  a  power  of  sale  mortgage, 
as  under  a  sale  by  decree  of  chancery. 
Strother  v.  Law,  54  HI.  413.  Deed 
with  certain  simultaneous  agreements 
may  create,  as  against  the  wife,  the 
relation  of  mortgagor  and  mortgagee, 
on  the  usual  principles.  Bagan  ▼. 
Simpson,  27  Wis.  355.  A  mortgage 
executed  in  blank  by  the  wife  was 
held  to  be  invalid  in  Simms  v.  Hervey^ 
19  la.  273.  And  in  general  the  statute 
formalities  relating  to  conveyances 
must  have  been  complied  with.  Hait 
V.  Houle,  19  Wis.  472.  As  to  agree- 
meents  for  extension,  see  Belloc  v. 
Davis,  38  Cal.  242,  See  further. 
Holmes  v.  McGinty,  44  Miss.  94.  And 
as  to  the  wife 's  equities  in  such  mort- 
gage, see  also  Dissolution  of  Marriage 

'  by  Death,  post,  Vol.  II. 
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%  218.  Wife's  ^LUbiUty  oa  Covenant^. 

The  rights  of  the  wife  are  treated  with  great  eonsideration.  in 
our  courts.^^  lu  all  oases  the  wife,  who  joins  her  husband  in  a 
mortgage  of  her  omx  property  to  secure  his  debts  or  the  payment 
of  money  loaned  to  bim^  is  merely  the  surety  of  her  husband,  and 
is  entitled  to  all  the  rights  and  privileges  of  a  survey.  This  rule 
is  well  settled.'*  And  the  fact  that,  by  the  terms  of  a  mortgage, 
the  surplus  is  to  be  paid  to  the  husband  after  satisfying  the  mort- 
gage debt,  and  not  to  the  wife  or  to  the  mortgagors  jointly,  will  not 
repel  the  idea  that  the  wife  was  or  intended  to  be  a  surety.''^ 

A  wife  is  not  bound  by  her  warranty  in  a  deed  which  she  exe; 
cntes.  Nor  by  any  covenants  contained  thiarein.  This  is  the 
general  common-law  rule  in  England  and  America.^*  For  this 
accords  with  the  principle  that  married  women  are  incapable  of 
binding  themselves  by  contract ;  and  the  effect  of  her  conveyance 
under  the  statute  is  simply  that  she  passes  whatever  title  she  had  in 
the  lands  conveyed.  Yet  the  husband  may  be  bound  On  his  part, 
where  he  joins  her,  notwithstanding.'^  In  England,  where  the 
wife  formerly  passed  her  real  estate  by  suffering  a  fine,  it  was  held 
long  ago  that  if  tbe  grantee  were  evicted  by  a  paramount  title,  the 
wife  could  be  sued  on  her  covenant  of  warranty  after  her  husband's 
death."  So,  too,  it  was  formerly  said  that  the  wife  should  be  held 
bound  on  the  covenants  contained  in  a  lease  of  her  lands  executed 
during  coverture,  with  her  husband,  and  affirmed  by  herself  after 
his  death,  by  such  acts  as  the  acceptance  of  rent;  ^*  and  this  doc- 
trine is  certainly  not  unreasonable  so  far  as  a  subsequent  breaeh  of 


73.  See  Bayler  y.  Commonwealth,  40 
Pa.  37.  **  Will  a  court  of  equity  in- 
terfere, in  favor  of  one  who  is  an  as- 
signee or  covenantee,  but  not  for  value, 
to  enforce  a  wife's  engagement  to 
pay  an  old  debt  of  her  husband  f  The 
answer  is  plain.  If  it  will  not  decree 
the  performance  of  an  ordinary  agree- 
ment, not  founded  on  a  valuable  con- 
sideration much  less  will  it  enforce 
such  a  contract  against  a  feme 
covert."     Per  Strong,  J.;  ib.,  p.  44. 

74.  Neimcewicz  v.  Gahn,  3  Paige 
(N.  Y.),  614  J  Hawley  v.  Bradford,  Q 
Paige  (N.  Y.),  200;  Vartie  v.  Under- 
wood, 18  Barb.  (N,  Y.)   561. 

75.  Vartie  v.  Underwood,  18  Barb. 


(N.  Y.)  561.    But  see  Dean  v.  Phil- 
lips,  17  Ind.  406. 

76.  2  Kent  Com.  167,  16S;  Fowler 
V.  Shearer,  7  Mass.  21,  per  Parsons, 
C.  J.;  Falmouth  Bridge  Co^  v.  Tib- 
betts,  16  B.  Mon.  (Ky.)  637;  Ben  v. 
Demarest,  1  Zab.  (N.  J.)  525;  Rawle 
Cov.  573,  574;  Botsford  v.  Wilson,  75 
HI.  133. 

77.  Buell  V.  Shuman,  28  Ind.  464; 
Griner  v.  Butler,  61  Ind.  362. 

78.  Wotton  V.  Hele,  2  Eaund.  177; 
1  Mod.  290.  Chaneellor  Kent  justly 
observes  that  this  was  a  very  strong 
case  to  show  that  she  might  deal  With 
her  land  by  fine  as  a  feme  sole,  Z 
Kent  Com.  167. 

79.  2  Saund.  80,  note  9. 
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covenant  is  concerned.  But  further  than  this  courts  Would  not 
probably  go  at  this  day.^  And  in  this  country  the  wife's  covenants 
in  a  conveyance  executed  jointly  with  her  husband  are  considered 
binding  upon  her  only  by  way  of  estoppel ;  and  not  so  as  to  subject 
her  to  suit  for  damages.*^  And  as  she  is  not  answerable  for  a  breach 
of  covenant,  neither  are  her  heirs  or  devicees.**  Indeed,  in  New 
York,  the  wife's  privil^e  in  this  respect  is  carried  much  f urther, 
for  she  is  permitted  to  execute  a  conveyance  of  land  with  her  hus- 
band, containing  a  covenant  of  warranty  on  her  part,  and  then  to 
defeat  the  title  by  acquiring  an  adverse  interest  afterwards/* 

§  219.  Effect  of  Fraud  or  Duress. 

Fraud  and  deception  used  by  the  husband  in  procuring  the  wife's 
signature,  or  the  failure  of  the  officer  to  perform  his  duty  accord- 
ing to  the  statute  form  of  the  acknowledgment  and  his  own  certifi- 
cate, will  not  vitiate  the  deed  as  to  the  grantee  and  those  claiming 
under  him,  in  the  absence  of  evidence  tending  to  charge  with 
seasonable  notice  thereof.'* 

A  husband  who  stands  by  and  deceives  a  grantee  of  his  wife  so 
that  such  grantee  believes  that  the  husband  has  no  interest  in  the 
land  oaimot  afterward  attack  the  validity  of  the  deed,  nor  can  his 
heirs  do  so.***  But  duress  is  of  course  good  ground  for  avoiding 
the  wife's  deed,  as  against  all  who  are  chargeable  with  complicity 
or  seasonable  notice ;  such  duress  being  established  as  to  the  par- 
ticular execution.** 

§  220.  Effect  of  Estoppel. 

We  may  observe,  on  the  whole,  that,  while  modem  statutes 
greatly  vary  in  this  country,  as  to  the  requisites  attending  a  married 


80.  Her  covenant  for  quiet  enjoy- 
ment in  the  lease  of  her  lands  wiU  not 
bind  her.  Foster  v.  Wilcox,  10  B.  I. 
143. 

81.  Nash  v.  Spofford,  10  Met. 
(Mass.)  192;  Jackson  v.  Vanderhey- 
den,  17  Johns.  (N.  Y.)  167;  Dean  v. 
Shelly,  57  Pa.  426;  Hyde  v.  Warren, 
46  Miss.  13. 

One's  subsequent  promise  as  widow 
to  be  answerable  for  a  breach  of  coye- 
nant  committed  during  her  coverture 
is  without  consideration.  State  Nat. 
Bank  v.  Bobidouz,  57  Mo.  446. 

83.  Foster  v.  Wilcox,  10  R.  I.  443. 

88.  Jackson    v.    Vanderheyden,    17 


Johns.  (N.  Y.)  167;  Carpenter  t. 
Schermerhom,  2  Barb.  Ch.  (N.  Y.) 
314.  And  see  Shumaker  v.  Johnson, 
35  Ind.  33.  Contra,  Oolcord  v.  Swan, 
7  Mass.  291;  HiU  t.  West,  S  Ohio, 
225;  Massie  y.  Sebastian,  4  Bibb 
(Ey.),  436;  Nash  v.  Spofford,  10  Met. 
(Mass.)  192.  And  see  4  Com.  Big. 
79b. 

84.   Pool  y.   Chase,   46    Tex.   207; 
White  ▼.  Graves,  107  Mass.  325. 

86.  Stewart  v.  Profit  (Tex.),  146 
S.  W.  563. 

88.  Freeman  ▼.  Wilson,  51  Miss. 
329;  Kennedy  v.  Ten  Broeck,  11  Busk 
(Ky.)  241. 
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woman's  conveyance  o£  her  lands^  and,  as  we  shall  notice  hereafter, 
concerning  her  legal  dominion  oyer  her  lands,  the  disposition  is  to 
constroe  those  requisites  more  strictly  in  the  case  of  her  general  or 
common-law  real  estate  than  where  she  owns  land  as  her  statutory 
separate  estate*  Hence  a  distinction,  which  modem  legislation 
tends  all  the  while  to  obliterate  between  the  conveyance  of  the 
wife's  general  land  and  of  her  separate  land.  As  to  the  latter, 
estoppel  in  pai^  is  sometimes  applicable;  but  not  so,  usually,  with 
the  former.  In  the  one  case  the  wife's  own  conduct  during  cover- 
ture, by  way  of  affirmance  or  receiving  benefits,  may  bind  her  in 
spite  of  some  defective  method  of  conveyance;  in  the  other  and 
present  case  it  does  not'^ 

Where  the  general  disaibilities  of  a  married  woman  have  not  yet 
been  removed,  and  the  statute  only  confers  the  power  to  make 
certain  specific  contracts  or  conveyances,  and  required  certain'  for* 
malities  in  the  making  of  these  contracts  or  conveyances,  a  married 
woman  cannot  be  estopped  at  least  in  the  absence  of  positive  fraud ; 
but  where  her  general  disabilities  as  n  married  woman  have  been 
removed  she  can  be  estopped  by  her  conduct,  though  as  to  the  par- 
ticular matter  the  law  may  require  a  contract  or  conveyance  to  be 
evidenced  by  certain  formalities.  In  the  one  case  the  right  to 
contract  by  observing  tHe  formalities  is  to  create  a  right  the  woman 
would  not  otherwise  have  had ;  in  the  other. the  requirement  of  the 
formality  is  a  restriction  on  her  general  power. •• 

■         '  .        .  •  ' 

§  221.  Avoidance. 

The  wife's  irregular  deed,  if  fatally  defective,  under  the  stfitute, 
on  the  face  of  it,  should  as  a  rule,  like  the  deed  of  her  land  in  the 
absence  of  statutes,  be  treated  as  a  nullity,  incapable  of  confirma- 
tion, and  unenforceable  against  her  either  in  law  or  equity ;  *•  while 
she  on  her  part,  during  coverture,  or  within  a  reasonable  time 
after,  may  institute  proceedings  to  regain  posfsession,*^  this  rule 
having  reference  to  the  wife's  lands  held  under  conunon-law  tenure^ 
and  not  by  way  of  the  modem  separate  estate. 

87.  Wood  y.  Terry,  30  Ark.  386;  The  infonnal  deed  of  her  land  cannot 
Ogleabj  Coal  Co.  y.  Paaeo,  79   HL  be  enforced  as  an  equitable  mortgage. 
164;   Sims  v.  Eyerhardt,  109  XT.  8.  Whiteley  y.  Stewart,  63  Ho.  360. 
300,  opinioa  of  eonrt.  80.  She  may  sue  daring  oyertnre  by 

88.  Bnuha  y.  Board  of  EducatioBy  next  friend;  though  independently  of 
41  Okla.  596,  139  Pae.  298,  L.  B.  A«  statute  she  ought  not  to  sue  without 
1916C  233.  ber  husband.    MeCaOum  y.  Petigrew, 

89.  See  Trimmer   y.    Heagy,   and  10  Heisk.  (Tenn.)  394. 
other  eases  cited  in  this  section,  aupra. 
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,   If  Jier  i^nyejaixce  be.  void,  a  note  given  in  part-pajment  of  the 
price  is  hecessarilj  without  consideration.*^ 

A  deed  of  the  wife's  real  estate,  executed  by  liu^band  and  wife 
while  the  latter  is  under  age,  may  be  avoided  by  the  wife  within 
reasonable  time  after  discoverture,  though  more  than  twenty  yeare 
have  elapsed,*'  for  this  is  analogous  to  the  conveyance  of  an  infant 
ftme  sole  in  respect,  of  validity.**  But  not,  as  it  is  held,  where 
the  wife,  being  apparently  of  full  age,  made  oath  that  she  was 
ef  age.*^  As  to  the  lapse  of  time  permitted  a  wife  for  disa£Srming 
the  deed  executed  by  her  during  infancy,  the  rule  appears  to  be 
tthat  a  reasonable  time  should  be  allowed  her  after  eovertuire  has 
terminated  by  the  death  of  her  husband  or  iiheir  complete  divorce, 
even  though  twenty  or  thirty  years  may  meantime  have  elapsed 
since  her  attainment  to  majority.*'^  Und<»*  the  Louisiana  statute 
proceedings  to  avoid  a  wife's  purchase  of  land  for  invalidity  can 
be  instituted  only  by  the  husband  or  wife  or  their  heirs.** 

§  222.  Actions. 

The  husband  may  sue  in  his  own  name  for  injury  to  the  profits 
of  his  wife's  real  estate;  as  where  growing  crops  are  destroyed  or 
carried  off ;  for  this  relates  to  his  usufructuary  interest.  But  for 
injuries  to  the  inheritance,  such  as  trespass,  by  cutting  trees,  burn- 
ing fences,  and  pulling  down  houses,  and  generally  in  actions  for 
waste,  the  wife  must  be  joined;  and  if  the  husband  dies  before 
recovering  damages,  the  right  of  action  survives  to  the  wife.  And 
if  the  wife  survives  her  husband,  she  may  commence  such  suitd 
without  joining  his  personal  representatives.*^ 

It  is  held  that  the  husband  can  sue  intruders  alone  for  digging 


91.  Warner  v.  Crouch,  14  AUen 
(Mass.)  9  163. 

92.  YouTse  ▼.  Noreross,  12  Mo.  649. 
And  see  Porch  v.  Fries,  3  C.  E.  Green 
(K  J.),  204;  Dodd  v.  Benthal,  4 
Heisk.  (Tenn.)  601;  Williams  ▼. 
Baker,  71  Pa.  476. 

98.  Dixon  v.  Merrett,  21  Minn.  196. 

94.  Bchmitheimer  v.  Eiseman,  7 
Bush  (Ky.),  298.  Bed  qu.,  where  the 
lond  belongs  to  the  wife's  general, 
and  not  her  separate,  estate.  Sims  v. 
Everhardt,  102  TJ.  8.  300,  commenting 
upon  Scranton  v.  Stewart,  52  Ind.  68. 

95.  Sims  V.  Everhardt,  102  tJ.  S. 
300.  And  see  Harrer  ▼.  Wallner,  80 
lU.  197. 


In  re  Sheehj,  119  La.  608,  44  Bo. 
315. 

97.  Jones  T.  Ducktown  Sulphur  Cop- 
per &  Iron  Co.,  109  Tenn.  375,  71 
S.  W.  8^1;  Hux  V.  Bussell,  138  Tenn. 
272,  197  8.  W.  865;  Bishop  t.  Beads- 
boro  Chair  Manufacturing  Co.  (Vt.), 
81  AtL  454,  36  L.  B.  A,  (N.  8.)  1171; 
2  Kenij  Com.  131 ;  Weller  v.  Balrer, 
2  Wils.  423,  424;  Beaver  V.  Lane,  3 
Mod.  217;  Bac.  Abr.,  tit.  Baron  k 
Feme,  K.;  1  Chit.  PI.  (6th  Am.  ed.) 
85;  1  Bl.  Com.  362;  Illinois,  etc.,  B. 
B.  do,  V.  Orable,  46  IH.  445;  Thacher 
V.  Phinnej,  7  Allen  (Masa.),  146. 
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up  the  soil  a»cL  carrying  it  away/  or  generally  for  forcibly  entering 
the  premises.*  The  wife  capnot,  during  coverture,  maintain  Bueh 
an  action  alpne.'  She  is  a  proper  party  only. where  she  has  the 
meritorious,  cauae  of  action,  or  where  the  right  pf  action  survives  to 
her  if  he  dies  before  the  damages  are  received/  Eut  the  husband 
cannot  prosecute  such  an  action,  alone  after  his  wife's  death  duriiig 
the  pendency  of  the  suit."  The  husband  is  the  proper  plaintiff 
even  where  the  estate  was  held  by  the  entirety.*  Husband  and 
wife  are  properly  joined  fts  plaintiff 8>  in  a  bill  to  protect  and  seeure 
the  permanent  rights  and  interests  to  her  real  estate/  At  common 
law  only  the  husband  could  maintain  ejectment  fpr  the  wife's  land.* 

Where,  pending  an  action  of  ejectment  brought  by  husband  and 
wife  to  recover  possession  of  land  to  which  they  were  entitled  in 
right  of  the  wife,  the  husband  dies,  the  right  to  the  rent  current 
and  in  arrear,  and  also  to  damages  for  waste,  survives  to  the  wife ; 
and  as  to  rents  accruing  after  the  wife  dies  also,  these  go  to  her 
heirs  and  devisees.* 

Where  land  vests  in  a  wife  before  the  Married  Women's  Acts, 
she  cannot  maintain  an  action  against  a  third  person  for  possession 
during  her  husband's  lifetime,"  nor  can  she  recover  her  land  from 
him  in  his  lifetime  in  ejectment,  he  being  entitled  to  possession,^^ 
and  where  after  his  death  she  brings  ejectment,  she  cannot  recover 
damages  for  its  detention  during  his  lifetime.** 

In  Vermont,  where  spouses  are  jointly  seized  of  the  wife's  land 
not  held  to  her  separate  use,  she  must,  to  maintain  ejectment,  join 
him  as  a  party,  but  her  failure  to  do  so  will  not  defeat  the  action 

1.  Tallmadge  y.  Grannis,  20  Comu  sent.     Cox  v.  St.  Loui8>  M.  &  8.  E» 

296.  Ry.  Co.,  123  Mo.  App.  356,  100  S.  W. 

«.    Alexander   v.   Hard,   64    N.   Y.  1096. 

228.  7.  Wyatt  v.  Simpson,  8  W.  Va.  394. 

8.  Bishop  V.  Beadsboro  Chair  Mfg.  8.  Harris  ▼.  Sconce,  6S  Mo.  App. 

Co.,  85  Vt.  141,  81  A.  454.  345;   Evans  v.   Kunze,   128  Mo.   670, 

4.  City  of  Wheeling  v.  Trowbridge,  31   8.   W.   123 ;    Bryant  ▼.  Freeman 
5  W.  Va.  353.  (Tenn.),  173  8.  W,  863. 

5.  Buck  V.  Goodrich,  33  Conn.  37.  9.  King  v.  Little,  77  N.  C.  138. 

8.  Niagara  Oil  Co.  ▼.  Jackson,  48  10.  Powell  v.  Bowen  (Mo.),  214  8> 

Ind.  App.  238,  91  N.  E.  825 ;  Sharp  W.  142 ;  Westlake  v.  City  of  Youngs- 

▼.  Baker,  51  Ind.  App.  547,  96  N.  B.  town,  63  Ohio  St.  249,  56  N.  E.  873 ; 

627;  West  ▼.  Aberdeen  &  B.  B.  Co.,  Vanata  v.  Johnson,  170  Mo.  269,  70 

140  N.  C.  620,  53  8.  E.  477.    Under  8.  W.  687. 

the  Married  Women's  Act  in  Missonri  11.  Smith  v.  White,  165  Mo.  590,  65 

it  is  held  that  a  wife  may  mnintjun  8.  W.  1013. 

an  action  for  the  whole  damage  done  12.  Smith  v.  White,  165  Mo.  590,  05 

to  an  estate  by  the  entirety  by  a  tres-  8.  W.  1013. 
passer  who  entered  without  her  con- 
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where  the  error  is  not  seasonably  objected  to.^'  Under  statute  a 
wife  maj  now  maintain  action  for  damages  to  her  real  estate  with- 
out joining  her  husband,^*  and  the  husband  can  no  longer  maintain 
such  actions,**  In  Virginia  a  wife  may  maintain  ejectment  even 
where  the  l^al  title  is  in  her  husband,  if  ishe  has  the  equitable 
title." 


IS.  Bejnolds  ▼.  Bean  (Vt.),  99  A. 
1013. 

'  14.  Independence  Sash,  Door  & 
Lumber  Co.  v.  Bradfield,  153  Mo. 
App.  527,  134  8.  W.  US;  McKencie 
T.  Ohio  Biver  b.  Co.,  27  W.  Va.  30e; 


Quinn  v.  Van  Baalte  (Mo.)^  205  8.  W. 
59. 

15.  Anderson  v.  Todesca,  214  Mass. 
102,  100  N.  £.  1068. 

la.  Lynchburg  Cotton  MUla  ▼.  Bivea, 
112  Ya.  137,  70  B.  £.  542. 
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CHAPTER  XIL 

SFF£GT  OF  COVSRTURfi  OS  WIFE's  CONTBAGTS  IN  GSNSBAI«* 

escnoK  223.  Wife's  Disabibtj  to  Gontraet  —  Gonunon-Law  Bale  Stated. 

224*  What  Joaw  Governs. 

225.  Exeeptions  to  Bule. 

2^.  llztent  of  Disability. 

227.  •  Removal  6t  Disability. 

228.  EfTeet  of  Batificatioii. 

229.  Effeet  of  Maifried  Women's  Acts* 

§  223.  Wife's    Disability    to    Contract — Common-Law    Rule 
Stated. 

In  respect  to  tier  disability  to  contract,  the  wife  may  be  consid- 
ered, as  Mr.  Bingham  has  remarked,  wobbo  oil  ftt  the  qomjnon  law 
tlian  infants;  for  the  contracts  of  an  infant  are  for  tJie  piost  part 
voidable  only,  while  thope  of  married  women  are,  with  few  excep- 
tions^ absolutely  void.  But  the  disabilities  incident  to  these  two 
conditions  rest  upon  different  grounds.  For  the  disabilities 
attached  to  infancy  are  designed  as  a  protection  for  the  inexperi. 
enced  against  the  fraudulent ;  while  those  incident  to  coverture  are 
the  simple  consequence  of  that  .sole  or  paramount  authority  which 
the  law  vests  in  the  husband.^^  Common  sense  teaches  that  mar- 
ried women  have  sufficient  discretion  to  act  for  themselves,  and 
stand  on  a  different  footing  from  young  children ;  this  the  English 
law  fully  recognizes,  irrespective  of  equity  rules,  by  empowering 
all  women  to  contract  up  to  the  very  moment  of  their  marriage  and 
from  the  time  when  coverture  ceases.  At  most  it  could  only  be 
said  that  a  woman,  while  living  in  the  married  state,  was  peculiarly 
subject  to  influence  from  the  other  sex,  which  might  be  exerted  to 
her  disadvantage. 

The  husband  may  make  in  his  own  right  such  contracts  as  he 
pleases,  as  well  during  coverture  as  before.  He  is  never  presumed 
to  act  under  the  wife^s  influence."  But  with  certain  exceptions 
her  incapacity  at  the  common  law  is  total,**  whether  she  contracts 

17.  See  Bing.  Inf.  &  Gov.  181,  182,  261,  262;  Hall  v.  Johns,  17  Ida.  224, 
Am.  ed.;  2  Kent.  Com.  150;  Schonler  105  P.  71;  Eberwine  v.  State,  79  Tnd. 
Dom.  Bel.  Infancy.  266;  Candy  v.  Coppock,  85  Ind.  594; 

18.  City  Council  v.  Van  Roven,  2  Warner  v.  Warner,  235  111.  448,  85 
McCord  (S.  C),  465.  N.  E.  630;  Forsyth  v.  Barnes,  228  TU. 

19.  1  Selw.  N.  P.  298 ;  Bing.  Inf.  326,  81  N.  E.  1028 ;  McKee  v.  Sypert, 
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solely  or  as  joint  principal,^**  especially  where  the  contract  is  execu- 
tory.*^ She  is  permitted  to  pass  her  real  estate  by  joining  in  a 
deed  with  her  husband;  but  her  separate  conveyance  (except  by 
some  matter  of  record)  was  of  no  effect  whatsoever.** 

On  the  same  principle  it  is  held  that  a  married  woman  cannot 
bind  herself  by  her  contract  to  convey  estate  which  is  devised  to 
her  in  trust  for  sale.**  Such  contracts  are  also  void  as  to  the  other 
contractor,**  and  will  not  be  enforced  even  in  equity.*' 

The  executory  and  unacknowledged  contract  of  a  married  woman, 
being  void  as  a  contract,  cannot  be  supported  as  against  her  on  the 
ground  of  estoppel.**  A  sheriff's  sale  of  her  land  upon  her  judg- 
ment note,  given  as  security  for  her  husband,  may  be  set  aside  as 
void.*^  In  all  these  cases  the  wife  is  considered  as  under  the 
husband's  dominion,  and  unable  to  act  for  herself.** 

§  224.  What  Law  Governs. 

A  wife's  contract  is  governed  by  the  law  in  force  when  it  was 
made.**     Therefore  Married  Women's  Acts  giving  the  wife  a  right 


6  Ky,  Law,  518;  Lyell  v.  Walbach, 
113  Md.  574,  77  A.  1111;  Taylor  v. 
SwaffoTd,  122  Tenn.  303,  123  8.  W. 
.350;  Major  v.  Holmes,  124  Mass.  108; 
In  re  CarroU's  Estate,  219  Pa.  440, 
68  A.  1038;  Blakely  v.  Kanaman 
(Tex.)>  168  8.  W.  447  Crockett  v. 
Boriot,  85  Va.  240,  3  8.  £.  128 ;  Stew- 
art V.  Conrad's  Adm'r,  100  Va.  128, 
4  Va.  Sup.  Ct.  R.  4^,  40  S.  E.  624. 
A  wife  cannot  bind  herself  by  a  pur- 
chase of  land  at  a  trustee's  sale, 
though  she  consented  in  court  to  its 
confirmation.  Bobinson  ▼.  Bobinson, 
11  Bush  (Ky.),  174;  Caldwell  v. 
Scott  Bros.  (Tex:),  143  S.  W.  1102. 

50.  Cole  V.  Temple,  142  Ind.  498, 
41  N.  E.  942. 

51.  Graham  v.  Graham^  22  Ky.  Law, 
123,  56  S.  W.  708;  Cunningham  y. 
Fischer,  20  Ky.  Law,  1167,  48  S.  W. 
993;  Crawford  v.  Hazelrigg,  117  Ind. 
63,  18  N.  E.  603,  2  L.  B.  A.  139; 
Wilson  V.  Deatbom  (Tex.),  179  S.  W. 
1102. 

S8.  2  Bl.  Com.  293,  351,  364,  and 
notes  by  Chitty  and  others;  Bobin- 
son V.  Robinson,  11  Bush  (Ky.),  174; 
Ferguson  v.  Beed,  45  Tex.  574;  Bots- 
ford  V.  Wilson,  75  111.   133;   2  Kent 


Com.  150-154;  Ih,  167,  168.  Bule  ap- 
plied to  a  land  patent  signed  by  hus- 
band and  wife.  Shartzer  y.  Loye,  49 
CaL  93. 

Its.  Ayery  y.  Griffin,  L.  B.  6  £q. 
606. 

S4.  Shirk  y.  StaiTord,  31  lad.  App. 
247,  67  N.  E.  542. 

%S.  Atkins  y.  Atkins,  195  Mass.  124, 
80  N.  E.  806. 

S«.  Wood  y.  Terry,  30  Ark.  385; 
Oglesby  Coal  Co.  y.  Pasco,  79  IlL  164. 
But  cf.  Norton  y.  Nichols,  35  Mich. 
148;  Bishop  y.  Bourgeois,  58  N.  J.  Eq. 
417,  43  A.  655. 

57.  Doyle  y.  Kelly,  75  HI.  574. 

58.  Marshall  y.  Button^  8  T.  B.  545 ; 
11  East,  301;  2  B.  &  P.  226;  3  B.  A; 
C.  291;  Jackson  y.  Vaaderheyden,  17 
Johns.  (N.  Y.)  167;  Benjamin  y.  Ben- 
jamin, 15  Conn*  347;  Ayer  y,  Warrea, 
47  Me.  217;  Young  y.  Paul,  2  Stockt 
(N.  J.)  401;  Stillwefl  y.  Adams,  2^ 
Ark.  346;  Stockton  y.  Farley,  10  W. 
Va.  171;  Sayage  y.  Dayis,  18  Wis. 
608 ;  Williams  y.  Coward,  1  Grant  Cas. 
21. 

59.  Campbell  y.  Virginia  Iron,  Coal 
&  Coke  Co.,  31  Ky.  Law,  1110,  104  8, 
W.    770;    Levis    Lukoski    Mercantile 
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to  contract  are  prospectiv©  only  and  cannot  validate  contracts  made 
before  their  enactment.*®  Where  a  wife's  contract  is  void  where 
made,  it  is  not  enforceable  anywhere.*^  It  is  generally  held  that  a 
wife  is  liable  on  a  contract  which  is  valid  by  the  law  of  the  State 
where  it  is  made,  though  void  by  the  law  of  her  domicile."  Such 
a  contract  may  be  generally  enforced  in  another  State  even  though 
its  public  policy  prohibits  such  contracts,"  but  not  in  Louisiana." 
The  law  of  the  place  of  performance  does  not  affect  the  contract  of 
a  wife  if  such  contract  was  valid  where  made,  unless  it  appears 
from  the  contract  that  the  parties  intended  to  contract  according  to 
the  law  of  the  place  of  performance."  Promissory  notes  made  by 
a  wife  in  a  State  where  such  notes  were  void  is  not. liable  thereon 
though  payable  in  a  State  where  they  would  have  been  valid.'* 
The  same  is  true  as  to  accommodation  indorsements  by  a  wife.'^ 
It  is  otherwise  where  the  note  is  delivered  and  consummated  in  a 
State  where  the  wife  may  validly  contract,  in  which  case  it  is  a 
contract  of  that  State. **     In  Kentucky  it  is  held  that  an  iiltention 


Co.  V.  Bowers,  105  Tenn.  13S,  58  B.  W. 
287;  Clark  v.  Eltinge,  38  Wash.  376, 
80  P.  556,  107  Am.  St.  B.  858. 

30.  Stephens  v.  Hicks,  156  N.  C. 
239,  72  8.  E.  313,  36  L.  B.  A.  (N.  S.) 
354. 

SI.  Nichols  &  Shepard  Co.  v.  Mar- 
shall, 108  Iowa,  518,  79  N.  W.  282 
(suretyship). 

32.  Burr  v.  Beekler,  264  ID.  230, 106 
N.  E.  206;  Mayer  v.  Boehe,  77  N.  J. 
Law,  681,  75  A.  235 ;  Bowles  v^  Field, 
78  F.  742 ;  Law  v.  Smith,  68  N.  J.  Eq. 
81,  59  A.  327;  Poole  v.  Perkins  (Va.), 
101  8.  E.  240 ;  Alexander  ▼.  Shitaber, 
64  How.  Prac.  (N.  Y.)  530 ;  Young  v. 
Hart,  101  Va.  480,  44  S.  E.  109. 

83.  Bowles  v.  Feld,  78  P.  742 ;  Meier 
k  Frank  Co.  v.  Bruce,  30  Ida.  732, 168 
P.  5;  Bobison  v.  Pease,  28  Ind.  App. 
610,  63  N.  B.  479  J  Garrigue  v.  KeUer, 
164  Ind.  676,  74  N.  E.  523,  108  Am. 
St.  B.  324,  69  L.  B.  A.  870;  Young's 
Trustee  ▼.  Bullen,  Ky.  Law,  1661,  43 
S.  W.  687;  Marks  v.  Germania,  &c.. 
Bank,  110  La.  669,  34  S.  725;  Baer  v. 
Terry,  105  La.  479,  29  So.  886;  Far 
mers'  State  Bank  v.  BurtTer  (Nev.), 
164  Pac.  562 ;  International  Harvester 
Co.  of  America  v.  McAdam,  142  Wis. 
114,  124  N.  W.  1042. 

16 


34.  National  City  Bank  v.  Barringer 
(La.).,  7S  So,  134;  Fre^et  v.  Taylor, 
119  La.  307,  44  So.  26;  First  Nat. 
Bank  v.  Hinton,  123  La.  1018 ;  49  So. 
692. 

35.  Burr  v.  Tobey,  182  lU.  App.  228; 
F.  B.  Hauck,  &c.,  Co.  v.  Sharpe,  83 
Mo.  App.  385. 

36.  Appeal  of  Freeman,  68   Conn. 
-533,  37  A.  420;  67  Am.  St.  B.  112,  37 

L.  B,  A.  452;  Hager  y.  National  Ger- 
man American  Bank,  105. Ga.  116,  31 
S..  E.  141;  Thompson  v.  Taylor,  65  N. 
J.  Law,  107,  46  A.  567;  Union  Nat. 
Bank  v.  Chapman,  169  N.  Y.  538,  62 
N.  E.  672,  88  Am.  St.  B.  614,  57  L.  B. 
A.  513.  Putting  a  note  in  the  mail, 
thus  parting  with  its  control,  has  been 
held -such  a  delivery  as  to  make  it  a 
contract  of  the  State  where  it  was 
mailed.  Burr  v.  Beekler,  264  111.  230, 
106  N.  E.  206,  L.  B.  A.  1916A,  1049. 

37.  Chemical  Nat.  Bank  \.  Kellogg, 
183  N.  Y.  92,  75  N.  E.  1103,  111  Am. 
St.  R.  717,  2  L.  B.  A.  (N.  S.)  299. 

36.  Walker  v.  Arkansas  Nat.  Bank, 
256  F.  1;  B.  S.  Barbee  ft  Co.  v. 
Bevins,  Hopkins  ft  Co.,  176  Ky.  113^ 
195  S.  W.  154;  First  Nat.  Bank  t. 
Shaw,  109  Tenn.  237,  70  S.  W.  807,  9T 
Am.  St.  B.  840,  59  L.  B.  A.  498. 
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of  a  wife  to  remove  to  another  State,  followed  by  such  removal,  will 
render  her  property  subject  to  the  law  of  such  other  State.**  The 
courts  of  States  other  than  Illinois  will  not  enforce  against  a  wife 
a  contract  made  by  her  husband  in  Illinois  while  the  spouses  were 
temporarily  residing  there,  and  without  her  knowledge,  though  the 
goods  purchased  were  of  a  kind  for  which  she  would  have  been 
liable  und*er  the  law  of  that  State  &&  family  expenses/ 


49 


§  225.  Exceptions  to  Rule. 

The  wife  may  contract  as  though  sole,  even  at  common  law, 
where  her  husband  is  civiliter  mortuus,  and  in  certain  localities 
where  the  separate  trade  custom  applied.  The  same  is  true  where 
her  husband  is  an  alien  or  has  never  been  in  the  United  States,*^ 
and  where  he  abandons  her  and  abjures  the  realm,*'  and  where 
there  is  a  total  renunciation  of  the  marriage  relation  by  the  hus- 
band, or  facte  from  which  such  renunciation  can  be  inferred.** 
The  al|sence  of  a  husband  in  a  distant  State  may  capacitate  a  wife ' 
to  contract,  whether  he  has  abandoned  her  or  not** 

§  226.  Extent  of  Disability. 

So  far  is  this  doctrine  of  the  wife's  contract  disability  carried, 
that  the  agreement  of  a  widow,  after  her  husband's  death,  to  pay  a 
deibt  which  she  had  contracted  during  coverture,  and  which  conse- 
quently was  not  binding  upon  herself,  but,  if  at  all,  upon  her 
husband,  has  been  treated  as  void,  on  the  ground  that  the  promise 
was  without  consideration  and  only  morally  binding.*'*  But.  in 
another  case  it  was  held  a  sufficient  consideration  to  support  a 
widow's  promissory  note  that  it  had  been  given  by  her,  out  of 
respect  for  her  late  husband's  memory,  to  secure  a  debt  due  by 
him.**     As  a  rule,  of  cour9e,  the  widow  cannot  be  compelled  to 


89.  Lee  ▼.  Belknap,  163  Kj.  418, 
173  S.  W.  Iia9. 

40.  MandeU  Bros.  t.  Fogg,  182 
Mass.  582,  66  N.  E.  198,  94  Am.  St.  B. 
667. 

41.  Levi  y.  Marsha,  122  N.  0.  565, 
29  8.  £.  832. 

4A,  Sanborn  y.  Sanborn,  104  Mich. 
180,  62  N.  W.  371. 

43.  Gregory  v.  Pierce,  4  Mete 
(Mass.)  478. 

44.  Golden  ▼.  City  of  Galveston,  20 
Tex.  Civ.  584,  50  S.  W.  416. 


40.  Virginia-Oarolina  Chemical  Co. 
▼.  Fisher,  56  Fla.  377,  50  So.  504; 
Bobinson  ▼.  Bobinson,  11  Bush  (Kj.) , 
174 ;  HoUowaj  's  Assignee  v.  Budy,  22 
Ky.  Law,  1406,  60  S.  W.  650;  Wea- 
thers y.  Borders,  121  K.  C.  387,  28  S. 
E.  524;  Saulsbury  y.  Corwin,  40  Mo. 
App.  373 ;  Meyer  y.  Haworth,  8  Ad.  & 
EL  467;  Waul  y.  Kirkman,  25  Miss. 
609 ;  Lennox  y.  Eldred,  1  Thomp.  ft  C. 
140. 

46.  Bidout  y.  Bristow,  1  Cr.  ft  J. 
231;  Tyr.  84.  See  also  Nelaon  y. 
Searle,  3  Jur.  290. 
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make  good  an  engagement  or  fulfil  a  ccmtract  which  she  entered 
into  while  under  the  disability  of  ooyerture/'' 

Lord  Nottingham,  in  a  case  mentioned  in  the  old  reports,  once 
refused  to  absolve  a  husband,  after  his  wife's  death,  from  payment 
for  goods  which  she  had  purchased  prior  to  the  marriage,  but  never 
paid  for,  there  being  proof  that  he  had  actually  received  the  goods, 
the  debt  being  antenuptial.  His  lordship  declared  with  earnest- 
ness that  he  would  change  the  law  on  that  point/'  But  in  this  case 
it  appears  that  the  goods  did  not  actually  come  to  the  husband's 
hands  until  after  the  wife's  death*  And  the  authority  of  this 
decision  has  since  been  greatly  impaired/*  In  equity  the  creditors 
of  the  first  husband  may,  where  his  wife  was  administratrix,  follow 
the  assets  in  the  hands  of  a  second  hushand,  although  the  wife  be 
dead ;  and  at  law  during  her  lif  a 

The  contract  of  a  married  woman,  being  void,  is  likewise  unen- 
forceable against  her  after  divorce,  notwithstanding  her  subsequent 
promise,  when  once  more  «ui  juris;  for  such  promise  is  without 
consideration.'^  The  same  is  true  where  her  disability  has  been 
removed  by  a  Married  Women's  Act***  But  after  the  death  of  her 
spouse,  or  her  divorce  from  him,  her  promise,  founded  on  a  new 
consideration,  may  be  enforced  against  her.°'  A  complete  accept- 
ance of  all  the  benefits  of  such  a  contract  after  the  disability  has 
been  removed  will  suffice  to  bind  her.** 

§  227.  Removal  of  Disability. 

In  dome  States  chancery  Jias  the  power  to  remove  a  wife's  eom- 
mon-law  disability  to  contract.*"  The  Married  Women's  Act  in 
Kentucky  by  implication  repealed  the  earlier  statute  of  this  nature 
in  that  State.'^ 


47.  Putnam  y.  Tennyson,  50  Ind. 
456 ;  Boss  T.  Singleton,  1  Del.  Ch.  149. 

48.  Freeman  v.  Goodham,  Cha.  Ca. 
295. 

4a.  Cha.  Ca.  295;  1  Eq,  Cas.  Abr. 
60. 

50.  Cha.  Ca.  80;  I  Vern.  309;  2 
Vera.  61,  118;  1  Eq.  Cas.  Abr.  60,  61; 
Cto.  Car.  603;  1  Boll.  Abr.  35.  See 
liagnider  v.  Darnell,  6  Gill  (Md.), 
269. 

51.  Putnam  y.  Tennyson,  50  Ind. 
456. 

52.  Thompson  y.  Minuich,  227  IlL 
430,  81  N.  ti  336;  Bragg  v.  Israel, 
86  Mo.  App.  338;  Dempsey  v.  Wells, 
109  Mo.    App.  470,  84  S.  W.   1015; 


Horton  y.  Troll,  183  Mo.  App.  677, 
167  S.  W.  1081, 

HfS.  Ruppel  y.  Kissel,  24  Ky.  Law, 
2371,  74  S.  W.  220;  Cheves  v.  Gloyer, 
4  Ky.  Law,  360;  Bagby  y.  Bagby,  10 
Ky.  Law,  540;  Lyell  v.  Walbach,  113 
Md.  574,  77  A.  1111. 

54.  Waraer  y.  Waraer,  235  HI.  448, 
85  N.  E.  630. 

55.  Troy  Fertilizer  Co.  y.  Lachry, 
114  Ala.  177,  21  So.  471;  Reich  y. 
Bosselin,  26  La.  Ann.  418;  Lane  y. 
Traders  Deposit  Bank,  19  Ky.  Law, 
1357,  43  S.  W.  442. 

56.  Fowler  y.  Fowler,  138  Ky.  326, 
127  8.  W.  1014. 
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§  228:  Effect  of  Ratification. 

A  wife's  liability  on  a  contract  which  ^e  has  power  to  make  is 
governed  by  the  ordinary  law  of  contracts.**^  In  such  case  she 
may  be  bound  by  an  adoption  of  a  contract  she  does  not  sign." 

§  229.  Effect  of  Married  Women's  Acts. 

The  Married  Women's  Acts  in -some  States  now  permit  a  wife  to 
contract  to  the  same  extent  as  a  single  woman,"*  even  though  she 
has  no  separate  estate  or  business.^**  And  even  though  the  contract 
is  in  the  name  of  the  husband,"^  except  where  expressly  restrained 
by  the  statute.*^  And,  in  Missouri  and  Vermont,  except  with  her 
husband.**  The  Indiana  and  Pennsylvania  Married  Women's  Acts 
permit  a  wif^  to  contract  as  sole,  with  the  exception  that  they  re- 
strain her  right  to  convey  or  mortgage  her  land  and  prohibit  her 
becoming  a  surety.**  The  New  Jersey  Married  Women's  Acts 
permit  a  wife  to  make  all  contracts  except  those  of  suretyship  and 
accommodation  indorser.*" 


57.  McKell  V.  Merebants'  Nat. 
Bank,  62  Neb.  608,  87  N.  W.  317. 

58.  McBride  v.  Seney,  192  IlL  App. 
18. 

58.  Granath  ▼.  Johnson,  90  lU.  App. 
308;  Augpifita's  Nat.  Bank  v.  Beard's 
Ex'r,  100  Va.  687,  42  S.  E.  694;  Far- 
mers' State  Bank  v.  Keen  (Okla.),  167 
P.  207;  Busch  v.  Klein,  38  App.  Div. 
624,  55  N.  Y.  S.  917;  Commonwealth 
V.  Abbott,  168  Mass.  471,  47  N.  B. 
112 ;  Voss  y.  Sylvester,  203  Mass.  233, 
89  N.  E.  241 ;  Ames  v.  Foster,  3  Allen 
(Mass.),  541;  Chapman  v.  Foster,  6 
Allen  (Mass.),  136;  Stewart  v.  Jen- 
kins, 6  Allen  (Mass.),  300;  Freeman 
V.  Fowler,  6  Allen  (Mass.) ,  303,  note ; 
Easterbrook  v.  Earle,  97  Mass.. 302; 
Laboree  ▼.  Colby,  99  Mass.  559 ;  Fiske 
y.  Mcintosh,  101  Mass.  66;  Gordon  y. 
Dix,  106  Mass.  305 ;  Faucett  y.  Currier, 
109  Mass.  79;  id.,  115  Mass.  20;  Ellis 
y.  Cribb,  55  S,  C.  328,  33  S.  E.  484. 
The  husband  may  thus  become  in 
legal  contemplation  the  wife's  agent 
in  such  transactions.  See  Wilder 
y.  Eichie,  117  Mass.  382;  Miller  y. 
Brown,  47  Mo.  505;  Hinkson  v.  Wil- 
liams, 41  N.  J.  L.  35;  Taylor  y. 
Shelton,  30  Conn.  122;.  Gilbert  y. 
Plant,     18     Ind.     308;     Herrington 


y.  Bobertson,  71  N.  Y«.  280;  Adams  y. 
Charter,  46  Conn.  551. 

60.  Minners  y.  Smith,  40  Misc.  648,, 
83  N.  T.  S.  117;  Wy^tti  y.  Sorehan,  3S 
Mise.  173,  77  N,  Y.  S.  363;  Harring- 
ton y.  Lowe,  73  Kan.  11,  84  P.  570,  4 
L.  B.  A.  (N.  S.)  547;  l»eck  v.  MarK 
fng  's  Adm  'r,  22  W.  Ta.  708. 

61..  Wuer^  y.  Braun,  113  App.  Diy.. 
459,  9«  N;  Y.  S.  340.  ■ 

6S.  Bogie  y.  Nelaim,  Ifil  Ky.  443,. 
152  S.  W.  !?50. 

68.  Niemeyer  y.  Niemeyer,  70  Mo. 
App.  609 ;  Huss  t.  Culver,  70  Mo. 
App.  514;  Barron  y.  Dngan^s  Estate 
(Vt.),  92  A.  927;  Buck  y.  Troy  Aque- 
duct Co.,  76  Vt.  75,  56  A.  285;  Seayer 
y.  Lang  (Vt.),  104  A.  877. 

64.  Dfuckamiller  y.  Coy,  42  Ind* 
App.  500,  »5  N.  B.  1028;  Anderson  y» 
Citizens '  Nat.  Bank,  38  Ind.  App.  190, 
76  N.  E.  811;  Tuell  y.  Homann  (Ind), 
108  N.  E.  596;  Townsend  y.  Hunt- 
zinger,  41  Ind.  App.  223,  83  N.  E.. 
619;  Peter  Adams  Paper  Co.  v.  Cas- 
sard,  206  Pa.  179,  55  A.  949;  Scott  y. 
Collier  (Ind.),  77  N.  E.  666,  affd:,  165 
Ind.  644,  78  N.  E.  184. 

65.  First  Nat.  Bank  y.  Batter,  91 
N.  J.  Law,  424,  106  A.  371. 
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L^slative  ch^mges  in  England  and  Ameriea,  as  well  as  modem 
equity  decisipni^,  apply  more  universally  to  contracts  beneficial  to 
herself y  or  to  such  a&  y^ere  Qiade  with  reference  to  hex:  separate 
trade,  or  involving  liabilitiea  expressly  charged  by  her  upon  her 
separate  property.** 

In  J^ebraska  a  wife  can  only  contract  solely  with  reference  to 
ajid  on  the  faith  of  her  separate  estate,*^  and.  with  reference  to 
property  owned  at  the  time  of  contract,**  Her  contract  can  be 
enforced  only  against  such  property.** 

In  Alabama^  North  Carolina  and.  Pennsylvania  the  husband's 
consent  is  required  in  some  cases  to  validate  the  wife's  contract/* 


06.  Bank  of  Oommerce  v.  Baldwin^ 
12  Ida.  20i,  85  P.  497;  Cooper  v., 
Biirel,  129  Ark,  261,  195  S.  W.  356; 
Meier  v.  Frank  Co.,  30  Ida.  732,  168 
P.  5;  June  v.  Labardie,  132  Mich.  135, 
92  N.  W.  937,  9  Det.  Leg.  N.  541; 
Jenne  y.  Marbel,  37  Mich.  319;  Ken- 
ton Ins.  Co.  of  Ken.  y.  McClellan,  43 
Mich.  564,  6-  N.  W.-  88;  Edwards  y. 
MeEnhiU,  51  Mich.  160, 16  N.  W.'322; 
Mat.  Benefit  Life  Ins,  Co.  y.  Wayne 
Co.  Say.  Bank,  68  Mich.  116;  35  Ni 
W.  853;  Hirth  y.  Hirth,  98  Va.  iJJl, 
34  8.  K,  964;  Eriz  y.  Peege,  119  Wis. 
105,  95  N.  W.  108;  Slack  y.  Norton, 
111  Mich.  213,  69  N.  W.  497,  3  Bet. 
Leg.  N.  629;  Agar  y.  Streeter  (Mich.), 
150  N.  W.  160;  Orr  ib  Bolfe  Co.  y. 
MerriU  (N.  H.),  98  A.  303.  Thus  it 
was  held  in  Wisconsin  that  she  could 
not  bind  herself  by  a  contract  to  pay 
an  annuity  for  life  to  her  husband's 
parents.  Ludwig  y.  Ludwig  (Wis.), 
172  N.  W.  726.  Under  that  statute  it 
was  held  that  she  could  enforce  a  con- 
tract made  with  her  in  consideration 
of  her  executed  release  of  dower. 
Lyttle  y.  Goldberg,  131  Wis.  613,  111 
N.  W.  718.  Where  a  wife  receiyes  no 
benefit  from  a  contract  made  during 
eoyerature,  her  pronuse  to  pay,  made 
after  eoyerature  has  ceased,  will  not 
bind  her.  Thompson  y.  Hudgins,  116 
Ala.  93,  22  So.  632.  Liability  for  the 
wife's  debts  is  confined  chiefly  to 
cases  where  the  wife  intended  to  deal 
with  her  separate  estate  and  the  con- 
tract was  reasonably  adapted  to  bet- 


ter flocb  estate.  Kantrowitz  y»  Pra* 
fixet,  ,  31  Ind.  92;  Hmiheagan  y. 
Speeker,  36  Ind.  413;  MoCormick  y. 
"Holbrook,  22  lo^tii,  487;  Stilwell  y. 
Adams,  29  Ark.  346.  And  so  with 
protection  of  the  property  against  the 
husband's  creditors.  Seeds  y.  Kahier, 
76  Penn.  St.  262. 

07:  Grand  Island,  &c.,  Co.  y.  Wright, 
63  Nebr.  574,  74  N.  W.  82;  Stenger, 
&c.,  Asdn.  y.  Stenger,  54  Nebr.  427, 
74  N.  W.  846;  Westeryelt  y.  Baker, 
56  Neb^  63,  76  N.  W.  440;  Citizens', 
&c.,  Bank  y.  Smout,  62  Nebr.  223,  86 
N.  W.  1068;  Bums  v.  Cooper,  72  C. 
C.  A.  25,  140  P.  273;  Farmers*  Bank 
y.  Boyd,  67  Nebt.  497,  93  N.  W.  676 ; 
Union  State  Bank  y.  McKelyie,  91 
Nebr.  728,  136  N.  W.  1021. 

6a.  Parratt  y.  Hartsuff,  75  Nebr. 
706,  106  N.  W.  966.  The  authority 
granted  to  a  wife  by  the  Nebraska 
Married  Women's  Act  to  contract  as 
to  her  separate  estate  does  not  in- 
clude the  right  to  contract  as  to 
property  which  she  expects  to  inherit, 
as  such  a  mere  hope  of  succession  is 
not  property.  Kocher  y.  Cornell,  59 
Nebr.  315,  80  N.  W.  911. 

68.  Parratt  y.  Hartsuff,  75  Nebr. 
706,  106  N.  W.  966. 

70.  State  y.  Robinson,  143  N.  C. 
620,  56  S.  E.  918;  Wood  v.  Potts  & 
Potts,  140  Ala.  425,  37  So.  253 ;  Vann 
y.  Edwards,  135  N.  C.  661,  47  S.  E. 
784,  67  L.  R.  A.  461 ;  Bartholomew  y. 
Allentown  Nat.  Bank,  250  Pa.  509, 
103  A.  954. 
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But  his  making  a  contract  as  her  agent  for  the  sale  of  her  land  has 
been  held  a  sufficient  consent^^  In  North  Oarolina  she  must  also 
acknowledge  the  contract,  after  a  privy  examination/*  In  the 
same  State  his  assent  is  not  necessary  where  he  has  abandoned 
her/*  or  where  he  has  been  declared  an  idiot  or  a  lunatic.**  The 
North  Carolina  statute  as  to  contracts  between  spouses  does  not 
apply  to  a  contract  between  a  wife  and  a  third  person."  Under 
such  statutes  contracts  not  within  them  are  void,'*  so  that  one 
seeking  to  hold  a  wife  on  a  contract  must  plead  and  affirmatively 
show  that  the  contract  sued  on  is  within  the  statute.^'  Although 
imder  the  Virginia  Married  Women's  Act  a  personal  judgment 
may  be  had  against  a  wife  on  her  contract,  the  judgment  can  affect 
only  that  part  of  property  owned  at  the  time  of  contract  which  is 
still  owned  at  the  time  the  lien  of  the  judgment  and  execution 
attaches/* 


71.  BeU  y.  Jones,  151  N.  C.  S6,  65 
8.  E.  646. 

72.  BaU  &  Sheppard  v.  Paquin,  140 
N.  C.  83,  52  S.  E.  410. 

73.  Vandiford  y.  Humphrey,  139  N. 
Q.  65,  51  S.  E.  893. 

74.  Lancaster  v.  Lancaster,  —_  N. 
C.  — ,  100  8,  E.  120. 

76.  Jackson  v.  Beard,  162  N.  0.  10  5, 
7S  S.  E.  6. 

76.  Green  v.  Page,  80  Ky.  368,  4 
Ky.  Ltaw,  192 ;  ^ozworth  v.  Magee,  44 


Miss.  430;  Mercantile  Nat.  Bank  t. 
Benbow,  150  N.  C.  781,  64  8.  E.  891 ; 
Thompson  ▼.  Morrow  (Tex.),  147  B. 
W.  706;  LUly  v.  Teary  (Tex.),  152  8. 
W.  823;  Thomt>son  ▼.  8tark,  25  Ky. 
Law,  1882,  79  8.  W.  202. 

77.  Warner  v.  Hess,  66  Ark.  *  113, 
49  8.  W.  489;  Bott  v.  Wright,  Tex. 
Civ.  App.  1910,  132  8.  W.  960. 

78.  Dnval  ▼.  Chelf,  92  Va.  489,  23 
8.  E.  893. 
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§  230.  Promissory  Notes — As  Maker  or  Indorser. 

At  oommon  law  a  wife  could  noty  either  jointly  with  her  husband 
or  alone,  make  or  indorse  a  promissory  note,  so  as  to  bind  herself.'* 
A  wife's  note  is  still  void  in  Florida,*^  unless  she  has  been  made  a 
free  dealer.^^  Under  the  Texas  statute  a  wife's  note  is  void  where 
the  husband  does  not  join."'  In  Louisiana  a  certificate  from  a 
judge,  after  statutory  proceedings,  will  alone  validate  a  wife's 
note/*  Where  the  statute  makes  a  wife's  notes  as  surety  void, 
they  are  void  ev^n  in  the  hands  of  a  holder  for  value  without 
notice.**  Renewals  of  such  a  note  did  not  affect  defences  as  to  the 
original  note,^. 


79.  Mason  ▼.  Morgan,  2  Ad.  &  1!!. 
30;  Snider  v.  Bidgeway,  49  ID.  522; 
OrDaily  T.  Morris,  81  Ind.  Ill;  Doll- 
ner  ▼.  Snow,  16  Fla.  86;  Robertson  v. 
Wilbam,  1  Lea  (Tenn.),  633;  Brown 
▼.  Orr,  29  Cal.  120;  Tracy  ▼.  Keith, 
11  Allen  (Mass.),  214;  Gunh  v.  A.  L. 
Wilson  Co.,  19  Oa.  App.  701,  92  S.  B. 
132;  Heiney  v.  Lontz,  147  Ind.  41T, 
40  N.  E.  665;  tTnderhill  ▼.  lifayer,  174 
Ky.  229,  192  S.  W.  14;  Oheves  v. 
GloTer,  4  Ky.  Law,  360;  Boaghner  ▼. 
Langhlin's  Ex'x,  23  Ky.  Law,  1166, 
64  8.  W.  856  (affd.,  25  Ky.  Law,  869, 
76  8.  W.  519);  Hebnm  v.  Warner, 
112  Mass.  271,  17  Am.  B.  86;  Nonrse 
▼.  Henshaw,  123  Mass.  06 ;  Harrington 
▼.  Thompson,  9  Gray  (Mass.),  65; 
7ozworth  T.  Magee,  44  Miss.  430;  J. 


B.  Newton  &  Sons  v.  Pennte  (Tex.), 
131  S.  W.  1161;  HaU  v.  Decherd 
(Tex.),  131  S.  W.  1133;  First  Nat. 
Bank  of  Bertoli,  88  Vt.  421,  92  A. 
970;  Bed  Biver  Nat.  Bank  ▼.  Fergu- 
son (Tex.),  192  S.  W.  1088. 

80.  Virginia-Carolina  Ohemieal  Co. 
V.  Tisher,  58  Fla.  377,  50  So.  504. 

81.  First  Nat.  Bank  v.  Hirschko- 
witz,  46  Fla.  588,  35  So.  22. 

82.  Shaw  V.  Proctor  (Tex.),  193  8. 
W.  1104. 

88.  Dayries  t.  Lindsly,  128  La.  259, 
54  So.  791. 

84.  Lesehen  v.  Gny,  149  Ind.  17,  48 
N.  E.  344. 

85.  Lackey  ▼.  BorafP,  152  Ind.  371, 
53  N.  E.  412 ;  First  Nat.  Bank  ▼.  Ber- 
toli, 87  Vt.  297,  89  A.  357;  Gilbert  T. 
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Where  a  wife's  note  for  her  husband's  debt  was  merely  voidable 
when  given^  a  note  to  renew  such  note,  given  after  the  enactment  of 
a  statute  enabling  the  wife  to  be  a  surety,  binds  her."'  Generally 
a  wife  is  now  liable  on  her  note,*^  especially  one  given  before  mar- 
riage,** even  though  given  for  a  community  deht,**  even  where  the 
loan  is  negotiated  by  her  hiisband,  if  the  lender  in  good  faith 
intends  to  give  credit  to  the  wife,"**  and  even  if  she  intends  to  pay 
her  husband's  debt  with  the  proceeds,®^  even  though  the  lender 
knows  that  such  is  her  intention." 

In  several  States  a  wife  is  not  liable  on  her  note  where  the  money 
obtained  was  obtained  for  her  benefit,  or  for  the  use  and  benefit  of 
her  separate  estate.**  In  !N'ebraska,  in  order  to  bind  a  wife  on  her 
note,  it  must  appear  that  she  had  a  separate  estate  at  the  time  of 
giving  the  note,**  and  that  the  note  was  made  with,  reference  to  or 
on  the  faith  of  such  estate.**^  She  is  not  relieved  from  paying  her 
part  of  a  note  by  the  fapt  that  it  is  usurious  and  that  the  other  part 


Broinii  123  Ky.  703,  29  Kj.  Law^ 
1248,  7  L,  B.  A.  (N.  8.)  1053,  97  S. 
W.  40. 

86.  Walker  v.  Arkansas  Nat.  Bank, 
256  F.  1. 

87.  Bowles  y.  Field,  83  F.  886;  Ma- 
hana  v.  Van  Alstyne  (Cal.),  178  P. 
853;  Swearingen's  Executor  &  Tms- 
tee  T.  Tyler,  132  Ky.  468,  116  S.  W. 
331 ;  Dennis  v.  Grove,  4  Pa.  Super. 
480  J  McKinney  v.  Peters  (8.  D.),  170 
N.  W.  132;  Cummings  v.  Irvin 
(Tenn.),  59  8.  W.  153;  Northern 
Bank  &  Trust  Co.  v.  Graves,  79  Waslu 
411,  140  P.  32«;  Kennedy  v.  HarriSi 
3  Ind.  T.  487,  58  8.  W,  667;  City 
Bank  Sb  Trust  Co.  v.  Atwood  (Mich.), 
163  N.  W.  941;  Security  Sav.  Bank  v. 
Smith,  38  Ore.  72,  62  P.  794,  84  Anu 
St.  R.  756;  Becker  v.  Noegel  (Wis.), 
160  N,  W.  1055 ;  Siemers  v.  :^eeburg, 
56  Mo.  196 ;  Colonial  BuUding  &  Loan 
Ass  'n  V.  Grifi&n,  85  N.  J.  Eq.  455,  96 
A.  901;  Italo-French  Produce  Co,  v. 
Thomas,  31  Pa.  Super.  503. 

88.  Conrad  v.  Howard,  89  Mo.  217,. 
1.  8.  W.  212. 

89.  ChurchiU  ▼.  MiUer,  90  Waah. 
694,  156  P.  851. 

90.  Longley  v.  Bank  of  Parrott,  19 
Ga.  App.  701,  92  S.  E.  232. 


91.  dine  ▼.  Mllledgefille  Banking 
Co.,  131  Ga.  6U,  62  8.  £.  984;  lona 
Sav.  Bank  v.  Boynton,  69  N.  H.  77, 
39  A.  522. 

88.  Bood  ▼.  Wright,  124  Ga.  849,  53 
8.  E.  390. 

88.  Parvis  v.  Williams  Co.,  1  Marv. 
(Del.)  325,  40  A.  1123;  Scott  v.  Col- 
lier, 166  Ind.  644,  78  N.  E.  184 ;  Coats 
▼.  McKee,  26  lad.  223;  Standard 
Brewery  v.  Lacanaki  (Ind.),  HI  N. 
E.  80;  McDaniel  v.  Jonesboro  Trust 
Co.,  127  Ark.  61,  191  S.  W.  916;  But- 
ton T.  Million  (Ark.),  169  6.  W. 
1183;  Vandeventer  v.  Davis,  92  Ark. 
604,  123  8.  W.  766;  Sohlatterer  ▼.> 
Nichodemus,  51  Mich.  626,  17  N.  W. 
210;  National  Lumberman's  Bank  v. 
MiU^r,  131  Mich.  564,  91  N.  W.  1024, 
9  Det.  Leg.  N.  435,  100  Anu  St.  B. 
623;  Crampton  v.  Newton's  Estate, 
132  Mich.  149,  93  N;  W.  250,  9  Det. 
Leg.  570;  First  Sav,  Bank  Sb  Trust 
Co.  V.  Floumoy  (N.  M.),  171  P.  793; 
Fisher  v.  Scherer  (Tex.),  169  S.  W. 
1133;  Noel  v.  Clark,  25  Tex.  Civ.  136, 
60  S.  W.  356. 

94.  MeKell  v.  Merchants  Nat  Bank, 
62  Nebr.  608,  87  N.  W.  317. 

96.  T.  G.  Northwall  Co.  v.  Osgood, 
80  Nebr.  764,  116  N.  W.  308. 
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is  that  of  lier  husband..''  Under  t^uch  statutes  the  holder  has  the 
burden  of  showing  that  the  consideration  passed  to  her/^  and  was 
for  the  benefit  of  her  separate  estate.** 

In  Michigan,  where  a  wife  can  contract  only  as  to  her  separate 
estate,  it  was  held  that  a  holder  of  a  joint  note  against  spouses  for 
goods  nsed  by  both  in  their  business  could  not  be  enforced  except  on 
proof  that  the  holder  believed  that  the  wife  was  the  sole  owner  of 
the  property,  and  had  good  reason  for  the  belief,  based  on  her  state- 
ments, and  that  he  looked  toher  for  payment.^'  One  taking  a  note 
from  a  woman  known  to  be  married  is  chargeable  with  knowledge  of 
the  statutory  limitations  on  her  power  to  contract,^  there  being  no 
presumption  that  she  intended  to  bind  her  separate  estate  by  the 
note.'  Such  a  note  can  be  enforced  against  her  only  to  the  extent 
to  which  it  is  for  her  benefit.*  In  Connecticut  it  has  been  held 
that  a  wife's  note  given  to  induce  the  payee  not  to  sue  the  husband 
was  binding.*  In  Louisiana  a  note  given  for  fees  for  l^gal  services 
was  held  not  enforceable  where  the  maker  was  a  wife  and  where  part 
of  the  services  were  rendered  to  the  husband,  who  retained  the 
attorney.*  In  Massachusetts,  where  a  wife  may  contract  as  sole, 
she  is  bound  by  the  provisions  of  a  statute  providing  parties  appear- 
ing on  a  note  are  prima  facie  such  for  value.*  In  Michigan  a  wife 
IS  not  bound  on  a  joint  note  with  her  husband  for  the  price  of  a  horse 
purchased  jointly.^     She  is  not  liable  on  a  note  secured  by  mortgage 

96.  Lanier  v.  OUiff,  117  Ga.  397,  43  96.  Halloek  y.  De  Munn,  2  Thomp. 

8.  E.  711.  A?  C.   (N.  Y.)   350. 

67.  Culberhouse  y.  Hawthorne,  107  69.  Chamberlain  y.  Mnrrin,  &2  Mich. 

Ark.  462,  lfi6  S.  W.  421 ;  Pylea  y.  Far-  361,  52  N.  W.  640. 

mers'  Bank  (Ark.),  176  S.  W.  141;  1.  First  Nat.  Bank  y.  Short,  15  Pa. 

Jaeckel  y.  Pease,  6  Ida.  131,  53  P.  Super.  64. 

399;  EnMgn  y.  Dunn,  181  Mich.  456,  8.  Dodge  y.  Healey  (Nehr.),  170  N. 

148  N.  W.  349;   Bussell  y.  People's  W.  828;  Grand  Island  Banking  Co.  y. 

Say.  Bank,  39  Mich.  671,  33  Am.  B:  Wright,  53  Nebr.  574,  74  NT.  W.  82; 

444;    Buhler   y.   Jennings,   49   Mich.  State  Nat.  Bank  y.  Smith,  55  Nebr. 

538,  14  N.  W.  488 ;   Marx.  y.  BeUel,  54,  75  N.  W.  51. 

114  Mich.  631,  72  N.  W.  620,  4  Det.  3.  Equitable  Trust  Co.  y.  Torphy, 

Leg.  N.   723;    Harris  v.   Gates,   121  37  Ind.  App.  220,  76  N.  E.  639. 

Mich.  163,  79  N,  W.  1098,  6  Det.  Leg*  4.  Markel  v.  De  Francesco  (Conn.), 

N.  406;  Whittier  y.  Wcnner,  96  Nebr.  105  A.  703. 

228,  147  N.  W.  460;  Bishop  y.  Bour-  6.  Bawlings  y.  Brandon,  Man.  Un- 

geois,  58  N.  J.  Eq.  417,  43  A.  655;  rep.  (La.)  Cas.  178. 

First  State  Bank  y.  Tinkham  (Tex.),  6.  Harvey  y.  Squire,  217  Mass.  411, 

195  S.  W.  880;  Citizens'  State  Bank  105  N.  £.  355;  Wilder  y.  Bitchie,  117 

of  Shawano  y.  Cayouette  (Wis.),  172  Mass.  382;  Stewart  y.  Jenkins,  6  Allen 

N.  W.  3«0;  5Hsk  y.  Mills,  104  Mich.  (Mass.),  300;   Freeman  y.  Fowler,  6 

433,    62    N.    W.    559;    Benjanun    y.  Allen  (Mass.),  300. 

Youngblood  (Tex.),  207  S.  W.  687.  7.  Caldwell  y.  Jonei*,  115  Mich.  129, 

73  N.  W.  129,  4  Det.  Leg.  N.  795. 
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where  she  joins  in  the  note  and  mortgage  merelj  to  release  dower 
and  homestead."  Under  the  Missouri  statute  a  wife  giving  a  note 
and  mortgage  of  real  estate  of  which  she  is  seized  in  her  own  right, 
she  is  not  liable  for  the  debt,  but  her  land  is  bound,  and  the  debt 
may  be  collected  by  foreclosure.*  Under  the  North  Carolina  stat- 
ute a  note  signed  by  a  wife  with  her  husband  without  privy  exam- 
ination is  not  enforceable  against  her  separate  estate. ^^ 

§  231.  As  Accommodation  Party. 

In  Kansas,  Massachusetts  and  New  Me^^ico  a  wife  may  now  bind 
herself  as  an  accommodation  party  on  a  note.*^  In  New  Jersey  d 
wife  is  not  bound  by  her  accommodation  note/^  whether  payable 
to  the  order  of  the  hus^band  or  to  hers  and  indorsed  by  her  before 
delivery,**  unless  she  receives  a  benefit  to  herself  or  her  separate 
estate  thereby."  In  several  States  the  statute  forbids  a  wife  to 
become  accommodation  indorser  or  surety  on  a  note.*'  Even  where 
such  a  statute  exists,  she  may  validly  bind  herself  by  a  renewal  of 
a  note  given  before  the  enactment  where  it  appears  that  parties 
intended  a  mere  coiitinuation  of  the  original  obligation."  In  Dela- 
ware a  wife  is  not  liable  as  accommodation  indorser  of  her  hus- 
band's note  where  she  received  no  benefit  from  the  transaction.*^ 

§  232.  For  Husband's  Debt. 

In  Massachusetts  a  wife's  note  for  her  husband's  debt  is  valid.** 
In  Pennsylvania  such  a  note  is  valid  when  given  as  an  original 


8.  Simons  v.  McDonneU,  130  Mich. 
621,  79^  N.  W.  916,  6  Det.  Leg.  N.  309. 

9.  Hagerman  v.  Button,  91  Mo.  519, 
4  S.  W.  73. 

10.  Harvey  Blair  &  Co.  ▼.  Johnson, 
133  N.  C.  352,  45  8.  E.  644. 

11.  State  Bank  y.  MaxBon,  123  Mich. 
250,  82  N.  W.  31,  6  Det.  Leg.  N.  1034, 
81  Am.  St.  B.  196;  First  Sav.  Bank  ft 
Trust  Co.  V.  Foumoy  (N.  M.),  171  P. 
793;  Middleborough  Nat.  Bank  y. 
Cole,  191  Mass.  168,  77  N.  E.  781. 

12.  Eastbum  y.  Vliet,  64  N.  J.  Law, 
627,  46  A.  735,  1061;  People's  Nat. 
Bank  y.  Schepflin,  73  N.  J.  Law,  29. 

13.  People 's  Nat.  Bank  y.  Sehepflin, 
73  N.  J.  Law,  29,  62  A.  333. 

li.  Newark  Trust  Co.  y.  Curtiss,  85 
N.  J.  Law,  491,  8ff  A.  990;  Central 
Say.  Bank  Co.  y.  Barber  (N.  J.),  105 
A.  22;  First  Nat  Bank  y.  Shumard 
(N.  J.),  103   A.  1001;   Eastbum  y. 


VUet,  64  N.  J.  LaW|  627,  46  A.  735, 
1061. 

15.  Mackintyre  y.  Jones,  9  Pa. 
Super.  543;  Henry  y.  Bigl^,  5  Pa. 
Super.  503;  In  re  Good's  Estate,  150 
Pa.  307,  24  Atl.  623;  Class,  Ac.,  Co.  y. 
Eago,  240  Pa.  470,  87  AtL  704;  Na- 
tional  Bank  of  Tifton  y.  Smith,  142 
Ga.  663,  83  S.  E.  526,  L.  B.  A.  1915B, 
1116;  Warden  y.  Middleton,  110  Ark. 
215, 161  S.  W.  151 ;  Wright  y.  Parker 
So  Williams,  2  Hardesty  (DeL),  66; 
John  C.  Groub  Co.  y.  Smith,  31  Ind. 
App.  6S5,  68  N.  E.  1030. 

16.  Harrisburg  Nat.  Bank  y.  Brad- 
shaw,  178  Pa.  180,  35  A.  629,  34  L.  B. 
A.  597. 

17.  Sehmid  y.  Spieer  (DeL),  02  A. 
991. 

18.  Willard  y.  Greenwood,  228  Mass. 
549,  117  N.  E.  823. 
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undertaking  and  for  a  valuable  consideration  passing  directly  to 
Iier.'*  In  Georgia  a  wife's  note  for  her  husband's  debt  is  not 
illegal,  but  voidable  against  the  original  pajea'^  In  Arkansas, 
Michigan,  New  York  and  Texas  such  a  note  is  void/^  even  in  the 
bands  of  a  holder  for  value/^  in  the  absence  of  representations  by 
her  that  it  was  for  her  benefit." 

§  233.  What  Law  Governs. 

Where  a  wife  domiciled  in  one  State  give*  a  note  to  pay  for 
goods  purchased  in  another,  where  such  note  is  valid,  it  cannot  be 
presumed  that  the  note  was  void  in  the  State  of  the  domicile.^^ 
A  note  made  by  the  husband  payable  to  the  wife  and  indorsed  by 
her  for  accommodation  in  New  Jersey,  is  presumed  to  be  a  New 
Jersey  contract  where  there  is  no  evidence  of  authority  to  deliver 
it  in  another  State,''  but  where  it  is  discounted  in  good  faith  in  a 
State  where  it  would  have  been  valid  if  made  there,  she  is  estopped 
to  get  up  its  invalidity  where  the  holder  had  no  notice  of  that  fact** 
In  Kentucky  if  the  consideration  of  a  joint  note  of  spouses  moves  to 
the  wife  she  is  liable,  even  though  she  intends  to  act  merely  as  a 
surety  in  a  State  where  her  acts  as  a  surety  are  not  binding.*^ 

§  234.  Suretjrship  —  In  Oeneral. 

At  common  law  a  wife  cannot  bind  herself  as  surety  for  an- 
other. *'  In  some  states  she  is  still  without  power  to  bind  herself 
by  such  a  contract,**  no  matter  what  form  the  transaction  may 

95.  BasUea  v.  Spagnuolo  (N.  J.)  77 
A.  531. 

86.  Chemical  Nat.  Bank  v.  E^Uogg, 
183  N.  Y.  92,  75  N.  E.  1103. 

87.  Longneeker  v.  Bondarant|  173 
Ky.  427,  m  8.  W.  286. 

88.  Swing  V.  Woodraff,  41  N.  J.  L. 
469;  Gosman  v.  Kruger,  69  N.  T, 
87 ;  Westervelt  v.  Baker,  56  Nebr.  63, 
76  N.  W.  440;  ShoreB-MueUer  Co.  ▼. 
Bell,  21  Ga.  App.  194,  94  S.  E.  83. 

89.  Coffee  v.  Barney,  111  Ga.  817, 
35  8.  E.  641;  Pisk  Bubber  Co.  v. 
MuUer,  42  App.  D.  C.  49;  Milton  v. 
8etze,  146  Ga.  26,  90  8.  E.  46gr;  Union 
Nat.  Bank  y.  Finley,  180  Ind.  470, 
103  N.  E.  110;  Columbia  Bldg.  Loan 
&  Savings  Ass'n's  Assignee  y.  Greg- 
ory, 129  Ky.  489,  33  Ky.  Law,  1011, 
112  8.  W.  608;  Wiltbank  v.  ToWer, 
181  Pa.  103,  37  A.  188;  In  re  Good's 


19.  Joseph  MeGarrity  &  Co.  y. 
KcMahon,  240  Pa.  553,  87  A.  781. 

80.  Jones  y.  Harrell,  110  Ga.  373, 
35  8.  E.  690;  Booth  y.  F.  Mayer  Boot 
Jb  Shoe  Co.,  18  Ga.  App.  247,  89  8.  E. 
186. 

81.  Bumham-Hanna-Mnnger  Dry 
Goods  Co.  V.  Carter,  52  Tex.  Ciy.  29^4, 
113  8.  W.  782;  Johnson  y.  Holland 
(Tex.),  204  8.  W.  494;  Waterbury  y. 
Andrews,  67  Mich.  281,  34  N.  W.  575; 
McCarthy  y.  People's  Sayings  Bank, 
108  Ark.  151,  156  8.  W.  1023 ;  Hoyer 
y.  Maglcy,  48  Misc.  430,  96  N.  Y.  8. 
925. 

82.  Ensign  y.  Dunn,  181  Mich.  456, 
143  N.  W.  343. 

28.  Schmidt  y.  Spencer,  87  Mich. 
121,  49  N.  W.  479. 

84.  Wheeler  y.  Constantino,  39  Mich. 
est,  33  Am.  Bep.  355. 
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take,*^  but  if  she  voluntarily  pays  such  an  obligation  she  cannot 
recover  back  the  mohey.*^  The  Indiana  statute  prohibitiiig  a  Wife 
from  binding  herself  as  surety  intends  to  avoid  every  such  contract, 
in  whatever  form,  and  whether  operating  in  her  real  or  personal 
property.*^  By  statute  in  some  States  she  may  now  validly  make 
such  a  contract.**  Under  the  Kentucky  statute  she  may  bind  her- 
self as  surety  if  the  estate  sought  to  be  bound  shall  have  .been*  set 
apart  for  the  purpose  by  mortgage:  or  other  co;iveywce.**  .  In 
Louisiana  a  wife  can  bind  herself  as  surety  cmlj  with,  the  authority 
of  her  husband  or  the  court**  In  Nebraska  a  wife  may  bind  her- 
self as  a .  surety  within  her  general  contractural  powers^***  but 
such  a  contract  is  void  if  not  in  reference  to  and  on  the  faith  of  her 
separate  estate^  or  if  she  has  no  separate  estate.*' 

§  235.  For  Her  Husband. 

At  common  law  a  wife  could  not  bind  herself  as  surety  for  her 
husband.**    In  several  States  the  wife  is  still  without  power  to  bind 


Estate,  150  Pa.  307,  24  Ati.  623 ; 
Bank  of  Commlii^ce  y*  Baldwin,  14  Ida. 
75,  93  P.  504;  Harley  v.  Leonard,  4 
Pa.  Super.  431,  40  W.  N.  C.  225; 
Hazelton  Nat.  Bank  v.  Kintz,  24  Pa. 
Super.  456;  Hester  v.  Dreyer  &  Hin- 
8on,  19  Ga.  App.  816,  9«  S.  E.  299; 
HiU  Bros.  v.  Bazemore  (Oa.)*  86  EL 
E.  397 ;  Thompson  v.  Wilkinson,  9  Ga. 
App.  367,  71  8.  E.  678;  Patterson  v. 
Bank  of  Lennox,  11  Ga.  App.  235,  75 
8.  E.  15;  Weil  v.  Waterhouse,  46  tnd. 
App.  690,  91  N.  E.  746 ;  Neighbors  V. 
Davis,  34  Ind.  App.  441,  73  N.  E.  151; 
Ft.  Wayne  Trust  Co.  v.  Sihler,  34  Ind. 
App.  140,  72  N.  E.  494;  Daviess 
County  Bank  &  Trust  Co.  v.  Wright, 
129  Ky.  21,  33  Ky.  Law,  457,  110  S. 
W.  361 ;  H.  C.  Hines  &  Co.  v.  Hays,  26 
Ky.  Law,  9^67,  82  S.  W.  1007 ;  Yeany 
V.  Shannon,  256  Pa.  135,  100  A.  527; 
Goldsleger  v.  Carracciolo,  63  Pa. 
Super.  72;  Class  &  Nachod  Brewing 
Co.  V.  Bago,  240  Pa.  470,  87  A.  704. 

30.  Third  Nat.  Bank  v.  Tiemey,  128 
Ky.  836,  33  Ky.  Law,  418,  110  S.  W. 
293. 

31.  Booth  V.  Merchants'  Bank  of 
Valdosta,  9  Ga.  App.  650,  72  S.  E.  44, 


32.  Goff  y.  Haakins,  11  Ind.  App. 
456,  39  N.  E.  294. 

33.  Warder,  Bushnell  &  Glessner  Co. 
V.  Stewart,  :2  Manr.  (DoL)  a?75.,  36  A. 
88;  Temple  v.  State  (Okla.),  17J5  P. 
113;  Nat.  Exch.  Bank  v.  Cumberland 
Lumber  Co.,  100  Tenn.  4'^9,  47  8.  W. 
85;  Browning 'e  Er'r  v.  Browning 
(Va.),  36  8.  E.  108  (aff.  36  8.  E. 
525;  Kittitas  Coiinty  v.  Travers,  16 
Wash.  528,  48  P.  340;  Patton  v.  Mer- 
chants^ Bank  of  Charleston,  12  W.  Va. 
587;  Barrett  v;  Davis,  104  Mo.  549, 
16  8.  W.  377. 

34.  Third  Nat.  Bank  ▼.  Tierney,  128 
Ky.  836;  33  Ky.  Law;  418;  110  8.  W. 
293;  Travers  v.  Wood,  30  Ky.  Law, 
1819,  50  8.  W.  60. 

35.  State  Ex  rel.  Mt.  Calvary  M.  E. 
Church  V.  St.  Paul,  111  La.  71,  35  So. 
389r. 

36.  First  Nat.  Bank  v.  Stoll,  57 
Nebr.  758,  78  N.  W.  254. 

37.  McKell  v.  Merchants'  Nat. 
Bank,  62  Nebr.  608,  87  N.  W.  317; 
Smith  V.  Bond,  56  Nebr.  529,  76  N. 
W.  1062 ;  Kershaw  r.  Barrett,  3  Nebr. 
(Unof.)  36,  90  N.  W.  764. 

38.  Barlow  Bros.  Co.  v.  Parsons,  73 
Conn.  696,  49  A.  205. 
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herself  by  such  a  oontraot,''  even  though  the  mbnej  borrowed  is 
Tised  to  imyrove  her  laiMi-^  The  statute*  will  avoid  the  transaction 
lao  matter  what  fohn  it  taked,  if  colorable,**  loofedtig  always  at  its 
real  substanee,*^  even  if: there  is. nothing  in  the  obligation  to  show 
that  she  is  a  surety,**  even  if  her  namo  appears  first  on  the  obligar 


Z9.   Vinegar  Bend'  Lumber  Co.  ▼. 

Lieftwieh  (AhtOy  72.So.  538^  People ^s 

Bank  v.  Steinhart  (Ala.),  65  So.  60; 

Staples     V.     City     Bank     &     Truat 

Co-      (Ala.),     70     So.     115;     Price 

T.       Cooper,      1^3      Ala.      392,      26 

So.   238;    Elkina  v.   Bank  of  Henry, 

180   Ala.   18,  60  So.   9'6;   Speilcer  v. 

Leland,  178  AU,  282,  5$r  BOi  593;  Wn* 

ters  V.  Pearson,  39  App,  D.  C.  10 ; 

Bank  of  Eufaula  v.  Johnson,  146  Ga. 

791,  92   S.   E.  631;    McLeod  v.  Poe, 

142  Oa.  254,  82  S.  £.  663;  McDanlel 

V.  Akridge,  5  Qa,  App.. 208,  62  S.  E. 

1010;   Kelley  v.  York,  183  Ind.  628, 

109  N.  E.  772;  Hall  v.  Hall,  118  Ky. 

656,  82  8.  W.  269,  26  Ky.  Law,  553; 

Kentucky  Title  Savings  Bank  &  Trust 

Co.  ▼.  Langan,  144  Ky.  46,  137  S.  W. 

846;  Brady  v.  Equitable  Trust  Co.  of 

Pover,  178  Ky.  693,  199  S.  W.  1082 ; 

Skinner  v.  Lynn,  21  Ky.  Law,  185;  51 

S.  W.   1C7;    Magoffin  v.  Boyle  Nat. 

Bank,  24  Ky.  Law,  585,  69  S,  W.  702; 

Planters'  Bank  &  Trust  Co.  v.  Major, 

25  Ky.  L^w,  702,  76  S.  W.  331   (reh. 

den.,    26    Ky.    Law,    234,    80    S.    W. 

1089)  ;  Bowron  v.  Curd,  28  Ky.  Law, 

r)8,   88    S.   W.    1106;    People's   State 

Bank  v.  Francis,  8  N,  D.  369,  79  N. 

W.  853;  First  Nat.  Bank  v.  Hunton, 

69  N.  H.  509^,  45  A.  351;  Stewart  v. 

Stewart,  207  Pa.  59,  56  A.  323;  Sta^r 

V.  Brewer,  186  Pa.   623,  40  A.  1016, 

65  Am.  St.  E.  883,  42  W  'kly  Notes 

Cas.   356;    McCrea  t.   Sisler,   17   iPa. 

Super.  175 ;  First  Nat.  Bank  v.  Short, 

15  Pa.  Super.  64 ;  Collins  v.  Hall,  55  S. 

C.  336,  33  S.  E.  466;  Bed  River  Nat. 

Bank  v.  Ferguson  (Tex.),  192  8.  W. 

1088;    Union   Trust   Co.  v.  Orosman, 

245  IT.  S.  412,  38  8.  Ct.  147,  62  L. 

Ed.  368 ;  Hoyton  v.  Hill,  138  Ala.  625, 

36  So.  465;  Goldsmith  Bros.  Smelting 

&  Refining  Co.  v.  Moore,  108  Ark.  362, 

157  S.  W.  733;   Wright  v.  Parvis  & 

Williams  Co.,  1  Marv.  (Del.)   325,  40 


A.  1123;  Lewis  V.  Howell,  98  Ga. 
428;  ExchaMge  Bank  of  Valdosta  v. 
Newton  (Ga.)/  9^  S.  E.  705;  Mer- 
chtLuts'  &  Laborers'  Bldg.  Ass'n  ▼. 
Seanlan,  144  Ind.  11^  42  :K.  E.  1008.; 
.  Smith  v.  McDonald,  49  Ind.  App.  464, 
97  N.  E.  556;  Pabst  Brewing  Co.  v. 
Schuster,  55  Ind.  App.  375^  103  N.  B. 
050;  Cook  T.  Landrum,  26  Ky.  Law, 
.813,  82  8.  W.  585;  Bowron  v.  Curd,  28 
Ky.  Law,  58,  88  8.  W.  1106;  Milburn 
V.  Jackson,  21  Ky.  Law,  700,  52  8.  W. 
949;  Hall  ▼.  Johnson,  41  Mich.  286, 
.2  N.  W.  55;  First  Nat.  Bank  y.  Hun- 
ton, 70  N.  H.  224,  46  A.  1049 ;  Bauer 
V.  Ambs,  128  N.  Y.  8.  1024;  Sibley 
▼.  Bobertson,  =  2l2  Pa.  24,  61  A;  426; 
Biland  v.  Schaeffer,  45  Pa.  Super. 
636;  Bed  River  Nat.  Bank  ▼.  Fergu- 
son (Tex.)^  206.  8.  W.  923;  Seaver  v. 
Lang  (Vt.),  104  A.  877;  In  re  Skill- 
man's  Estate,  146  la.  601,  125  N.  W. 
343;  Farmers*  &  Merchants'  Bank  v. 
Shorb,  137  Cal.  685,  70  P.  771;  Craw- 
ford V.  Hazelrigg,  117  Ind.  63,  18  N. 
E.  603,  2  L.  R.  A.  139;  Lingenfelter 
Bros.  V.  Bowman,  156  la.  649r,  137  N. 
W.  946;  Mitchell  v.  Wheeler,  122  la. 

368,  98  N.  W.  152;  In  re  Succession 
of  Maloney,  124  La.  672,  50  So.  647 ; 
Richards  v.  Prober,  44  Mich.  96,  6  N. 
W.  115;  Walton  v.  Bristol,  125  N.  C. 
4igr,  34  8.  E.  544;  Maas  v.  R^ttke 
(N.  D.),  170  N.  W.  309. 

40.  Richardson  v.  Stevens,  114  Ala. 
238,  21  So.  949. 

41.  Ginsberg  v.  People's  Bank,  145 
Ga.  815,  8^  8.  E.  1086;  Johnson  v.  A. 
Leffler  Co.,  122  Ga.  670,  50  8.  E.  488 ; 
Third  Nat.  Bank  v.  Tiemey,  128  Ky. 
836,  110  8.  W.  293,  33  Ky.  Law,  418; 
Byerley  v.  Walker,  118  La.  265,  42  So. 
931. 

42.  Lucas   v.    Hagedom,   158    Ky. 

369,  164  8.  W.  978. 

43.  Taylor  v.  Acorn,  1  Ind.  T.  436, 
45  S.  W.  130. 
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tion/*  and  even  if  she  expressly  describes  herself  as  principaL**"^ 
Married  Women'd  Acte  in  Arkansas^  Missouri,  North  Carolina, 
Oklahoma  and  West  Virginia,  and  the  law  of  Mexico  now  permit 
her  to  bind  herself  as  surety  for  him,*^  but  until  the  enactment  of 
a  recent  statute  the  law  was  otherwise  in  Arkansas/'  In  New 
Jersey  such  a  contract  is  not  binding  unless  the  wife  received  some- 
thing of  value  to  herself  or  to  her  separate  estate,  as  a  consideration 
for  making  the  obligation.^* 

§  236.  Guaranty. 

Where  a  wife  is  dtill  under  the  disability  of  coverture  her  con- 
tract of  guaranty  will  not  bind  her.*"  A  wife  who  is  a  stockholder 
in  a  corporation  cannot  bind  herself  to  pay  its  debts."*  In  Ne- 
braska a  wife  is  liable  on  her  guaranty  of  a  note  payable  to  her 
order,  though  the  purchaser  does  not  inquire  as  to  her  purpose  in 
disponing  of  the  procedds.'^*  The  New  Jersey  Married  Women's 
Act,  which  does  not  enable  a  wife  to  guarantee  the  debt  of  an- 
other without  consideration,  applies  to  and  invalidates  a  contract 
made  in  that  State  by  a  non-resident  wife/*  Under  the  Pennsyl- 
vania statute  a  wife  cannot  bind  herself  as  guarantor.** 

§  237.  Contracts  for  Services. 

At  common  law  a  wife  cannot  earn  money  for  herself.**  Under 
most  Married  Women's  Acts  a  wife  may  now  make  and  in  her  own 


44.  Farmers'  Bank  v.  Beck  (Kj.), 
114  S.  W.  1189;  Planters'  Bank  & 
Trust  Co.  V.  Major,  25  Ky.  Law,  702, 
76  S.  W.  331  (reh.  den.,  26  Ky.  Law, 
234,  80  S.  W.  1089). 

45-46.  Postell  v.  Cnimbangh,  23  Ky. 
Law,  2193,  66  S.  W.  2193 ;  Crumbaugh 
V.  PosteU,  20  Ky.  Law,  1366,  49  S.  W. 
334;  Foster  v.  Davis,  175  N.  C.  541, 
95  8.  E.  917. 

47.  Walker  v.  Arkansas  Nat.  Bank, 
256  F.  1;  Holland  v.  Bond,  125  Ark. 
526,  189  8.  W.  165;  TJnit«d  States 
Banking  Co.  v.  Veale,  84  Kan.  385, 
114  P.  229;  McCoUum  v.  Boughton, 
132  Mo.  601,  30  8.  W.  1028,  33  8.  W. 
476,  34  8.  W.  480,  35  L.  B.  480;  James 
W.  Scudder  &  Co.  v.  Morris,  107  Mo. 
App.  634,  82  8.  W.  217;  Bruegge  v. 
Bedard,  89  Mo.  App.  543;  Grandy  v. 
Campbell,  78  Mo.  App.  502;  Royal  v. 
Southerland,  168  N.  C.  405,  84  S.  E. 
708 ;  Cooper  v.  Bank  of  T.  T.,  4  Okla. 


632,  46  P.  475;  Duty  v.  Sprinkle,  64 
W.  Va.  39,  60  8.  E.  882. 

48.  Chittim  v.  Armonr  Co.,  125  Ark. 
408,  188  S.  W.  809;  Goldsmith  Bros. 
Smelting  &  Refining  Co.  v.  Moore,  108 
Ark.  362,  157  8.  W.  733. 

49.  Mawhinney  v.  Cassio,  63  K.  J. 
Law,  412,  43  A.  676. 

50.  Wagner  v.  Mutual  Life  Lis.  Co., 
88  Conn.  536,  91  A.  1012;  Klotz  ▼. 
Bates,  83  Mo.  App.  332. 

51.  Allen  v.  Beebe,  63  N.  J.  Law, 
377,  43  A.  681. 

52.  Kitchen  v.  Chapin,  64  Nebr. 
144,  89  N.  W.  632,  97  Am.  St.  R, 
637,  67  L,  R.  A.  914. 

53.  Union  Trust  Co.  of  New  Jeraey 
T.  Rnabe,  122  Md.  584,  89  A.  1106. 

54.  In  re  Good^s  Estate,  150  Pa. 
307,  24  Atl.  623;  Class,  &c.,  Co.  t. 
Rago,  240  Pa.  470,  87  Atl.  904. 

55.  Offley  v.  Clay,  2  Man.  ft  Gr.  172. 
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name  enforce  contracts  to  render  services  to  a  third  person,^  if  the 
contractor  is  not  a  member  of  her  family,*^  as  well  as  to  furnish 
board,"  'and  to  act  as  broker  in  the  sale  of  real  estate  for  a  com- 
mission/^ Under  the  Michigan  staitute  the  husband's  consent  is 
necessary  to  validate  such  contracts,**^  but  when  given,  it  need  not 
be  known  to  the  party  contracting  for  such  services  by  the  wife.*^ 

§  238.  Confession  of  Judgment. 

In  the  absence  of  statute,  a  wife  has  no  power  to  confess  judg^ 
ment.**  She  may  now  do  so  where  she  may  validly  make  the 
contract  to  which  the  warrant  of  attorney  is  attached.'*  In  Penn- 
sylvania a  wife's  confession  of  judgment  is  prima  facia  valid,  the 
binder  to  show  its  invalidity  being  on  the  party  asserting  such 
invalidity.**  In  Louisiana  the  consent  of  the  husband  or  a  court  is 
required.**^  In  Nebraska,  where  given  in  a  note  whereon  she  is 
surety,  such  contract  is  invalid,  not  being  for  the  benefit  of  her 
separate  estate. 


6d 


§  239.  Contracts  for  Sale  of  Land. 

* 

At  common  law  a  wife  could  not  bind  herself  by  a  title  bond,  or 
executory  contract  to  convey  land.*^  By  statute  in  some  states 
such  a  contract  is  now  binding,  even  without  the  husband's  assent,** 


66.  Bandall  v.  Daniel,  12  Ga.  App. 
S50,  77  8.  E.  832;  Jones  v.  Adams, 
81  lU.  App.  183 ;  Kennedy  t.  Swisher, 
34  Ind.  App.  676,  73  N.  E.  724 ;  Baker 
▼.  Jewel  Tea  Co.,  152  la.  72,  131  N. 
W.  674;  Trogdon  ▼.  Hanson  Sheep 
Co.  49  Mont.  1,  139  P.  792 ;  Von  Car- 
lo witz  y.  Bernstein,  28  Tex.  Civ.  8, 
66  S.  W.  464. 

57.  Lodge  v.  Fraim,  5  Pen.  (Del.) 
352,  63  A.  233. 

58.  Gerdes  v.  Niemeyer,  193  111. 
App.  574 ;  Elliott  v.  Atkinson,  45  tnd. 
App.  290,  90  N.  E.  779;  Lindsey  v. 
Lindscy,  116  la.  480,  89  N.  W.  1096. 

59.  Garver  v.  Thoman,  13  Ariz.  38, 
135  P.  T24. 

00.  Benson  y.  Morgan,  50  Mich.  77, 
14  N.  W.  705. 

61.  In  re  Smith's  Estate,  152  Mich. 
197,  115  N.  W.  1052,  15  Det.  Leg.  N. 
146. 

62.  Henchman  y.  Eoberts,  2  Har. 
(Del.)  74. 

68.  Crosby  y.  Washburn,  66  N.  J. 


Law,  494,  49  A.  455;  Stephan  y. 
Hudock,  4  Pa.  Super.  474;  Gk>od  Hope 
Building  Assn.  y.  Amweg,  22  Pa. 
Super.  143. 

64.  Jaquett  y.  AUabaugh,  16  Pa. 
Super.  557;  Wilson  y.  Fitzgerald,  25 
Pa.  Super.  633;  Atkins  y.  Grist,  44 
Pa.  Super.  310;  Hirschlau  y.  Krech- 
man,  20  Pa.  Super.  227. 

65.  Mulling  y.  Jones  (La.),  76  So. 
720. 

66.  Kershaw  y.  Barrett,  3  Neb. 
(Unof.)  36,  90  N.  W.  764. 

67.  Stidman  y.  Matthews,  29  Ark. 
650;  Oglesby  Coal  Co.  y.  Pasco,  79 
111.  164;  Nalle  y.  Farrish,  98  Va.  130, 
34  S:  E.  985. 

66.  Dunn  y.  Stowers,  104  Va.  290, 
51  S.  E.  866;  Eyerett  y.  Ballard,  174 
N.  C.  16,  93  S.  E.  385;  Warren  y. 
Dail,  87  S.  E.  126;  Wolff  y.  Meyer 
(N.  J.),  70  A.  1103;  Jenkins  y.  Pitts- 
burg &  0.  R.  Co.,  210  Pa.  134,  59  A. 
823. 
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but  in  others  euch  assent  ia  required  to  validate  it^^  But  must  be 
given  by  signing  the  contract.^^  In  some  states  acknowledgement  is 
necessary  to  validitate  her  contract  to  convey  land.''^  In  West 
Virginia  such  a  contract  cannot  be  specifically  enforced  unless 
the  husband  joins  and  acknowledges^  or  unless  shells  3eparated  from 
him.''^  In  that  State  a  wife  can-only  bind  herself  by  a  contract 
executed  and  acknowledged  as  required  by  the  statute.''*  Where 
the  statute  prescribes  the  manner  in  which  sl  wife  may  convey  land, 
a  title  bond  not  executed  in  accordance  with  it  is  not  binding.'*  In 
Kentucky  a  wife's  contract  to  sell  real  estate,  followed  by  a  deed 
in  pursuance  of  the  contract,  the  husband  joining  in  the  deed,  is 
valid.^*^  Under  the  Alabama  statute  requiring  the  husband's 
joinder  as  grantor  to  validate  his  wife's  deed,  it  was  held  that  a 
deed  which  he  merely  signed  and  acknowledged  was  a  valid  contract 
to  convey,  vesting  an  equitable  title  in.  the  grantees.'^  In  New 
Jersey  it  is  held  that  a  contract  to  establish  a  wife's  title  to  real 
estate  for  a  reasonable  compensation  to  secure  which  an  assignment 
of  an  interest  in  the  recovery  is  provided,  though  not  executed  by 
the  husband,  or  by  her  separate  and  apart  from  him,  has  tibe  effect, 
in  connection  with  the  establishment  of  the  title,  to  invest  the 
beneficiary  with  an  equity,  by  reason  of  which  equity  will  create 
a  lien  in  his  favor.'''  In  Virginia "  specific  performance  may  be 
had  of  a  wife's  contract  to  sell  land.'®  Where  a  wife's  contract  to 
convey  land  is  not  binding  because  of  failure  to  execute  it  as  re- 
quired by  the  statute,  the  contractee  cannot  enforce  it  even  against 
one  who  takes  the  land  with  notice  of  the  contract.'* 


eS.  Portier  v.  Barry,  111  La.  776, 
35  So.  900;  Bartlett  v.  Wmiams,  27 
Ind.  App.  637,  60  N.  E.  715  j  Shirk  v.. 
Stafford,  31  Ind.  App.  247,  67  N.  E. 
542;  Davis  v.  Watson,  89  Mo.  App. 
15;  ConneU  v.  Nickey  (Tex.),  167 
8.  W.  313;  Blakely  v.  Kanaman 
(Tex.),  168  S.  W.  447;  Blakely  v. 
XnnamBU  (Tex.),  175  S.  W.  674; 
Isphording  v.  Wolf,  36  Ind.  App.  250, 
75  N.  E.  598. 

70.  Enepper  ▼.  Eggiman,  177  Ind. 
66,  97  N.  E.  161. 

71.  GUbough  V.  Stahl  Bldg.  Co.,  16 
Tex.  Civ.  448,  41  S.  W.  535 ;  Ten  Eyck 
V.  Saville,  64  N.  J.  Eq.  611,  54  A.  810. 

72.  Bosenour  v.  Hosenour,  47  W.  Va. 
554,  35  S.  E.  918;  Slaven  v.  Riley,  73 


W.  Va.  76,  79  S.  B.  1024;  Shumate 
V.  Shumate,  78  W.  Va.  576,  90  S.  E. 
824. 

78.  Wiseman  v.  Crislip,  72  W.  Va. 
340,  78  S.  E.  107. 

74.  Kidd  V.  Bell  (Ky.),  122  S.  W. 
232. 

75.  Hoffman  v.  Colgan,  25  Ky.  Law, 
98,  74  S.  W.  724. 

76.  Bushton  v.  Davis,  127  Ala.  279, 
28  So.  476;  Wood  v.  Lett,  195  Ala. 
601,  71  So.  177. 

77.  Adams  v.  Schmidtt,  68  N.  J.  £q. 
168  A.  345. 

78.  Dunn  v.  Stowers,  104  Va.  290, 
51  S.  E.  366. 

79.  Ten  Eyck  v.  Saville,  64  N.  J. 
Eq.  611,  54  A.  810. 
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§  240.  Se^edIa9<?ri]XBjciits.  .  . 

Air  commoctt  law !  a  wife '  could .  ndt  bind  herself  by  a  bond  or 
other  instruxnent  under  aeal;?^  <  Uoder  the  Delaware.statute  a*  wife 
may  now  bindihtesdi  by  a  bond,"^  la  PeaoDsylvania  her  boiad  w 
valid  though  the  mortage  aeeuring  it  is  voidior  the' not- joinder 
of  the  husband."     Under  the  Indiana:  Married  Women's  Aot.a 

•  '  ■  ■  • 

wife  may  bind  herself  by  a  reodgnizan^e  of  replevin  bail  for  aiatay 
of  execution  and  for  payment  thereof,**  and  in  Texas  by  a.  Jeptevy 
found  in  sequestration  prodeedings^f^  m 

§  241.  Releases.  ' 

A  wife's  release  was  void  at  cpmmori  law.**^  Under  the  Rhode 
Island  Married  Women's  Act  a  wife  may  release  a  cause  of  action 
for  personal  injuries,  though  action  therefor  could  not  have  been 
maintained  without  the  joinder  of  the  husband  as  a  party  plain- 
tiff.** Where  a  wife  taking  up  a  note  on  which  she  was  accom- 
modation indorser,  contracted  to  release  a  prior  party,  she  was  held 
bound  although  the  consideration  passed  to  a  thfrd  person,  such 
contract  being  not  forbidden  by  the  New  Jersey  Married  Women's 
Act. 


81 


§  242.  Covenants 

At  common  law  a  wife  was  not  bound  by  her  covenants  in  a 
mortgage  of  her  husband's  property,**  nor  in  his  deed,  in  which 
she  joins,**  nor  by  her  C50venants  in  deeds  generally.*^  Where  she 
has  power  to  convey  her  separfe  estate  she  is  now  generally  bound 

.88.  KiteheU  v.  Madgett,  37  Mich.  8t» 

89.  Couch  V.  Palmer,  57  Fla.  57,  48 
So.  995 ;  Webb  v.  Holt,  m  Mieh.-  asS, 
71  N.  W.  637,  4  Det.  Leg.  N.  309. 

90,  Freneh  v.  Slack,  96  A.  6 ;  J^^m- 
son  Y.  Blum,  28  Tex.  Civ,.  10,. 66  8^  W. 
461;  State  Nat.  Bank  v.  Bobidooz,  57 
Mo.  446;  Nichol  v.  Hays,  20  Ind. 
264  m.  219,  106  N.  E.  262; 
Menard  v.  Campbell,  180  Mieh. 
fS3,  147  N.  W.  556;  Vineyard 
V.  Heard  (Tex.)>  167  S.  W.  22;  Wing 
V.  Deans,  214  Mass.  546,  102  N.  E. 
313;  Bell  v.  Bair,  28  Ky.  Law  614, 
89  S.  W.  732 ;  Sorrells  v.  Sorrells,  105 
Ga.  36,  31  S.  E.  119;  WWte  v.  Grand 
Rapids  &  i.  By.  Co.  (Mich.),  155 
N.  W.  719. 


80.  Whitworth  ▼.  Carter,  43 
61;  Hnntley  t.  Whitner,  77  N.  C.  892. 

81.  Warder  Buahnell  &  Glessner  Co. 
T.  Stewart,  36  A.  88,  3  Marv.  (Del.) 
275  (holding"  that  a  sealed  wrltii^  re- 
qniring  the  dbUgees  to  pay  money  was 
within  the  statute). 

88.  Randal  v.  Gould,  225  Pa.  42,  73 
A.  986. 

88.  Eberwine  v.  State,  79  Ind.  266. 

8i.  Wandelohr  v.  Grayson  County 
Nat.  Bank,  102  Tex.  20,  112  S.  W. 
1046. 

85.  Stewart  v.  Conrad's  Adm'r,  100 
Va.  128,  4  Va.  Sup.  Ct.  49,  40  S.  B. 
624. 

86.  Cooney  v.  Lincoln,  20  R.  I.  183, 
37  A.  1031. 

87.  Headley  v.  Leavitt,  64  N.  J.  £q. 
748,  55   A.   731. 
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by  covenants  in  her  deed,*^  or  lease  of  ench  eetftt^i*^  "slb-  w<Bir  as  in 
her  husband's  deed,  in  which  she  joins/'  In  Maryland  she  is 
liable  on  covenants  only  when  the  deed  relates  to  her  separate 
estate,^*  and  in  Indiana  her  lia:bility  is  limited  to  covenants  of 
title.^*^  In  Nebraska  her  liability  on  such  covenants  is  limited  to 
the  property  conveyed  and  will  not  pass  after  acquired  property.** 
Under  the  Idiaho  Married  Women's  Act  she  is  not  liable  on  such 
covenants  in  a  deed  which  she  joins  merely  to  release  dower  and 
homestead.*^  In  Michigan  it  is  held  that  she  will  be  liable  on  the 
covenants  in  a  joint  deed  where  she  receives  the  consideravtion>  the 
covenants  being  joint  in  that  case.®*  In  Massachusetts  the  wife  is 
not  liable  on  covenants  in  a  joint  deed  conveying  her  property, 
except  where  the  covenants  operate  as  an  estoppel.^  In  Utah  she 
is  liable  on  such  covenants  to  the  immediate  grantee  only,  her  cove- 
nants being  personal,  and  not  running  with  the  land.*  The  liability 
of  a  wife  on  covenants  in  a  deed  which  she  joins  to  release  dower 
or  homestead  is  governed  by  the  law  of  the  State  where  the  land 
lies  though  the  deed  is  executed  in  another  State.* 


91.  McGuigan  ▼.  Gaines,  71  Ark. 
614,  77  8.  W.  52. 

92.  Winestine  v.  Liglatski-Marks 
Co.,  77  Ooim.  404,  59  A.  496. 

93.  Fisher  v.  Clark,  8  Kan.  App. 
483,  54  P.  511;  Bolinger  v.  Brake,  4 
Kan.  App.  180,  45  P.  950  (affd.,  57 
:Kaji^.  663,  47  P.  537) ;  Security  Bank 
of  Minnesota  ▼.  Holmes,  68  Minn.  538, 
71  N.  W.  699;  Wasserman  t.  Carroll, 
^  Pa.  Super.  551. 

.     94.  Pyle  V;  ^roSB,  9t  Md.  132,  48 
A.  718. 

86.  Miller  t.  Miller,  140  Ind.  174, 
d9  N.  B.  847* 


96.  Decree  (C.  C;  Bums  v.  Cooper, 
140  F.  273. 

97.  Humbird  XnmbBr  Ok  •  v.  !l>oraa, 
24  Ida.  507,  135  P.  66;  Villa^  of 
Western  Springs  v.  Collins,  98  F.  933, 
40  C.  C.  A.  33. 

'99.  Agar  v.  Streeter  (Mioh^,  150 
N.  W.  160. 

1.  Wing  V.  Deans,  214  Mass.  546, 
102  N.  E.  313. 

9.  H.  Tr.  &  C.  Co.  ▼.  WkitehoYlfle 
(Utah),  154  P.  950. 

9.  Village  of .  Western  Springs  ▼. 
Colline,  98  F.  938,  40  C.  C«  A.  33; 
Hnnter  v.  Conrad,  94  P.  11^ 
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CHAPTER  XIV. 

THE  wipe's  PINtMONEY. 

Sbchon  243,  The  Wife's  PiiL-Money;^  Natuire  and  Origin. 

244.  Separate  Estate  and  paraphernalia  distingnithed. 

245.  Arrears. 

246.  Housekeeping  Allowance. 

§  243.  The  Wife's  Pin^Money;  Niature  aqd  Origin. 

The  wife's  pin-money  constitutes  a  feature  of  English  marriage 
settlements  in  modem  times.  Pin-money  may  be  defined  as  a  cer- 
tain provision  for  the  wife's  dress  and  pocket,  to  which  there  is 
annexed  the  duty  of  expendiiig  it  in  heir  "personal  apparel,  deco- 
ration, or  ornament'** 

Upon  a  somewhat  enlarged  construction,  pin-money  is  in  the 
nature  of  an  annuity  to  pay  the  wife's  ordinary  pers<»aal  escpe&se^'; 
and  is  rather  the  privilege  of  the  wealthy  than  the  po<>r.  A  person 
in  an  humble  station  of  life  pays  his  wife's  bills  as  he  pays  his 
own.  A  person  in  a  station  ratber  higher  is  accustomed  to  make, 
for  common  convenience,  an.  allowance  to  his  wife  of  so  much  for 
housekeeping  expenses^  if  she  takes  charge  of  them,  and  sq.  much 
over  for  her  own  dress  and  the  dress,  of  cihildren,  A  person  in  a 
still  higher  station  makes  a  general  (arrangement,  w:hich  probahly 
extends  over  years,  if  not  over  the  whole  coverture.  But  a  person 
in  a  yet  more  elevated  station  makes  a  special  stipulation  by  the 
marriage  settlement,  which  is,  as  it  were,  saying,  **  You,  the  wife, 
shall  not  be  reduced  to  the  somewhat  humiliating  necessity  Qf  dis- 
closing to  me  every  want  of  a  pound  to  keep  in  your  pocket,  or  of 
taking  my  pleasure  and  obtaining  my  consent  every  time  you  want 
to  go  to  the  milliner's  shop  to  order  your  dress ;  but  you  shall  have 
so  much,  consistwt  with  my  estate  and  my  income,  which  you  shall 
retain  apart  from  me  and  exempt  from  my  control.^'  And  this 
supply,  as  Ikwrd  Brougham  remarks,  is  the  wife's  pin-money.* 

The  exact  period  when  pinrmoney  was  first  introduced  into  Eng- 
land is  not  known.  Cord  Brougham  inclines  to  ascribe  it  to  the 
feudal  times.*  But  tbere  is'  equally  good  authority  for  fixing  the 
date  at '  the  Bestoration ;   and  the  lawyers  resort  to  Addisoofs 

4.  Tei  Lord  Langd^le,  Joirell  t.       .  5.  Howard  v.  "Dighy,  2  CI.  ,&  Tin. 
JodreU,  0  Beav.  45;  Howard  v.  Digby,      654. 
2  CI.  &  Fin.  ©54.  «.  Ih.  676. 
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"  Spectator "  in  proof  of  the  latter  supposition/  The  popular 
name  of  this  provision  scarcely  suggests  iU  real  significance ;  for, 
so  far  from  being  a  petty  allowance^  it  is  often  of  the  most  liberal 
amount  imaginable.*  The  subject  of  the  wife's  pin-money  seems 
to  have  received  little  attention  in  this  country.®  And  in  England 
few  cases  of  the  Sort  have  ever  arisen.  It  is  found  more  convenient 
in  marriage  contracts  to  setle  a  cerain  allowance  upon  the  wife 
by  way  of  separate  estate,  which  allowaace-  ip  subject  to  the  usual 
incidents  of  separate  property.  Decisions  as  to  pin-money  and 
separate  estate  ar^  f r^qtiiently  coiif ounded.^^ ' 

§  244.  Separate  Estate  and  paraphernalia  distinguished. 

ThQ  wife's  pii;i-mpney  differs  from  her  separate  estate  in  being 
a  gift  subject  to  conditions,  and  not. at  her  absolute  disposal  It 
differs  from  her  paraphernalia  in  being  subject  to  her  control  dur- 
ing marriage,,  and  not  awaiting  the  husba^id's  death/^ 

§  245.  Arrears. 

ThiB  leading  English  case  on  this  subject  is  Howard  v.  Digby, 
which  went  to  the  House  of  Lords  in  1834;  and  whose  main  de- 
cision was  to  the  effect  that  the  personal  repres^etitativcs  of  the  wife 
could  not  recover  arrears.^*  The  correctness  of  its  principle  has 
been  questioned  by  some  writers.^^  In  general,  the  usual  equity 
rule  against  claiming  more  than  one  year's  arrears  appears  to 
apply  to  separate  estate  and  pin-money  alike,**  In  other  ways, 
too,  the  wife's  claim  may  be  barred." 

§  246.  Housekeeping  Allowance. 

The  wife  was  formerly  supposed  also;  to. gain,  a  title,  to  savings 
out  of  her  housekeeping  allowance.^*  So  Tirhere  the  husband  allowed 
the  wife  to  make  profit  of  butter,  -^gs,  poultry,,  and  other  farm 
produce,  which  allowance  he  called  h^r  pin-money,  it  was  held  that 

7.  Spectator,  2^5.  See  Peaohay  .11.  Hsieq.  Ens;  ft.  Wife,  31«; 
Mar.  Settl.  300;.  Sugd.  Law  Prop.  165.  .    ^e^,chej,  Mar.  SqttL  298... 

8.  In  one  reported  English  ease,  by  12.  2  CL  &  Fin.  670. 

no  meaks  recent,  £13,000  a  year  was  '     18.  Sugd.    Law    I*rop.    170.      See 

•secured  to-  the  wife  aa  her  -p^ -money.  Peaehey,  Mar.  Bettl.  307;  Maeq.  fins. 

See  2  Russ.  1,  and  n,  to  Macq.  Hus.  ft.  Wif^,  31$,  n. . 

&  Wife,  318.  14..  See  Peachey,  Mar.  Settl.  303, 

9.  But  see  Miller  v.  Williainsoti,  5  and  cases  cited. 

Md.  21d.  1*.  Arthur  v.  Arthur,  11  Ir^Eq.  5^11. 

10.  See  Lord  Brougham,  in  Howard  16.  Paul  Neal's  Case,  Free,  in  Oh. 
V.  Digby,  2  CI.  &  Fin.  670,  comment-  '44,  .297.  But  see  Tyrrell's  Case, 
ing  upon  2  Roper,  Hus.  &  Wife,  133.  Preem.  304.                                      , 

In  this  case  the  whole  subject  receives 
amp]**  fiiscug«ion. 
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she  acquired  a  separate  ownership  therein.^^  But  these  cases  rest 
upon  questionable  authoritj.^^  And  more  recently  it  has  been 
decided  that,  where  the  wi^  <>£.n  farmeij,  with  his  knowledge  and 
sanction,  deposited  the  produce  of  the  surplus  butter,  eggs,  and 
poultry  with  a  j&ijmin^her  own  name,  and  he' called  it  "  her  money," 
and  on  his  death-^bed  gav^.  hi^  ex^utor  directions,  .tp  pemo.v.e  t^ 
money,  and  do  the  best  he  could  with  it  for  hid  wife^  &uch 'evidence 
was  insufficient  to  establish  a  gift  between  theih,  and  that  the  hus- 
band hadniad'e  neither  the  firm  nor  himself  trustee  for  Jbis  wife," 
In  all  cases  of  this  ^Qvt  tl^e  hu&band's  permission,  he. not  having 
deserted  her,  constitdtoB'  an  important  element'  of  the  wife's  title. 
And  the  mere  fact  that  a  wife  is  in  the  use  and  enjoyment  of 
clothing,  or  other  personal  property,  is  held,  insufficient  to  es- 
tablish her  rigbt  to  a  sqpa^ate  estate  the^ein.^^  -     ' 


17.  Blanniiig  ▼.  Style,  3  P.  Wnu.. 

337. 

IS.  Bee  Macq.  Hub.  &  Wjife,  320l 
19.  ;Mew8.  V.  U^YTB,!^  Beav.  529. 

See  McLean  ▼.  Longlanda,  5  Yes.  7S, 


cited  herein  with  apjMDvaL  And  see 
Bider  y.  Hulse,  33  B^rb.^  (N.  Y.)  864, 
for  a  Bunilar'AjnerieiLn  decision. 

ao.  State  V.  Fitter  12  S.  C.  180; 
Parapbemalia,.  post,  Vol.  II. 
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CHAPTER  XV 

■  I 

TtriFfi's  EQUITABLE  SEPABATE  B&TAITB. 

Section  247.  Origin,  Nature  and  HiBtory;  In  England. 

'  246.  In  the  United  States. 

249.  Statutor7  Separate  Estate  Distingoiahed. 

250.  When  Separate  Estate  Cognizable  in  Courts  of  Lnw. 

251.  Effect  of  Benuneiation  by  Wife. 

252.  Effect  of  Fraud,  Insolvency  or  Bankruptcy. 
'253.  When  Separj^te  Estate  may  be  Ambulatory. 

254«  Creation  in  General. 

255.  By  Paryl  Gift. 

256.  By  Contract. 

257.  By  Instrument  Vesting  Power  of  Appointment  in  Wile; 
858.  Gift  of  Income  of  Fund  as  Gift  of  Capital. 

259.  Ba^ingis  from  Wife's  Income.' 

•    260.  Necessity  of  Trustee.  ^  .^ 

'261.  Construction  of  Instrument  dreating  Estate. 

262;  What  Words  are  Sufficient  to  Greatis  Estate;  tn  England,, 

iis.  '  In  tbe*  United  States. 

264.  What  Words  are  Insufficient  to  Create  Estate;  In  England. 

265.  In  the  United  States. 

266.  Necessity  of  Preserving  Identity  of  Estate. 

267.  Separate  Estate  as  Trust  Fund  for  Payment  of  Wife's  Debts. 

268.  Duration  of  Estate. 

269.  Husband's  Rights  on  Wife's  Decease. 

270.  What  Will  Bar  Husband 's  BighU. 

271.  Effect  of  Estate  on  Husband's  Marital  Obligations. 

272.  Bights  of  Bona  Fide  Purchasers  from  Husband. 

273.  Bestraint  on  Anticipation  or  Alienation. 

274.  Wife's  Power  to   Dispose  of  or  Charge  Separate  Estate  in 

General;  In  England. 

275.  In  the  United  States. 

276.  Necessity  of  Concurrence  of  Trustees. 

277.  Form  and  Bequisites  of  Deed. 

278.  Of  Beal  Estate. 

279.  Of  Income  or  Profits. 

280.  Contracts  Belating  to  Separate  Estate  in  GteneraL 

281.  Contracts  not  Beneficial  to  Wife. 

282.  Mortgage  or  Pledge  to  Secure  Husband's  Debts. 

283.  Gifts  and  Transfers  to  Husband. 

284.  Enforcement. 

285.  Estoppel  to  Claim  Property. 

§  247.  Origin,  Nature  and  History ;  In  England. 

E>merging  from  coverture  and  the  common  law,  we  come  out 
into  the  light  of  equity ;  and  here  all  things  assume  a  new  aspect. 
The  married  woman  is  no  longer  buried  under  legal  fictions.    She 
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ceases  to  hold  the  strange,  position  of  a  being  without  an  existence^ 
one  whose  identity  is  suspended  or  sunk  in  the  $tattb8  of  her  hus- 
band; she  becomes  a  distinct  person^  with  her  own  property  rights 
and  liabilities.  Her  condition  is  not  as  independent  as  before 
marriage;  this  thie  very  idea  of  the  marriage  relation  and  the  dis- 
abilities of  her  sex  forbid.  But  she  is  dependent  only  so  far  as 
the  laws  of  nature  and  the  forms  of  society  make  her  so ;  while  her 
comparative  feebleness  renders  her  the  special  object  of  chancery 
protection^  whenever  the  interests  of  herself  and  her  husband  ^las^ 
together.  She  may  contract  on  her  own  behalf;  she  may  sue. and 
be  sued  in  her  own  name;  she  may  hold  lan,ds,  good^,  and. chattels 
in  her  own  right^  which  property  is  known. as  thei  wife'a  separate 
estate,  or  estate  limited  to  the  wife's  separate  use. 

The  doctrine  of  the  wife's  separate  estate  originated  .in.. the 
spreading  conviction  that  it  was  expedient  for  the  interests  of 
society  that  means  should  exist  by  which,  upon  inarriage,  either  the 
parties  themselves  by  contract,  or  those  who  intended  to  give  bounty 
to  a  family,  mi^t  secufe  property  without  that  property  being 
subject  to  the  control  of  the  husband.**  Therefore,  the  equitible 
doctrince  of  a  separate!  estate  was  devised  to  prevent  the  aie^uisi- 
tion  of  the  wife's  personal  property  by  the  husband  iahd  flie  rents 
and  profits  of  her  real  estate  during  coverture,**  and  to  protect  her 
from  the  harsh  and  unjust  dogmas  of  the  common  laW  as  to  the 
marital  rights  of  her  husband."  In  England  that  doctrine  wak 
established  more  than  a  century  ago,  and  to  the  equity  cotirts 
belong  the  credit  of  the  invention.**  The  equity  to  a  settlemeiit, 
which  we  have  fully  discussed,  is  part  of  that  doctrine.**  While 
at  common  law  the  separate  existence  of  the  vnfe  was  neither 
known  nor  contemplated,  equity  considered  that  a  married  wonian 
was  capable  of  possessing  property  to  her  own  nse,  independently 
of  her  husband ;  And  the  courts  gradually  widened  and  develbped 
this  principle  until  it  became  fully  settled  that,  however  the  wife's 
property  might  be  acquired,  whether  through  contract  with  her 
husband  biefore  marriage,  or  by  gift  from  him  or  from  any  stranger 
independently  of  such  contract,  equity  would  protect  it,  if  duly  set 

•  V  I  « 

,  '  '  PI' 

81.  Bennie  v.  Bitehie,  12  CI.  &  Fin.  83.  Littleton  y.  Sain   (Teniu),  150 

834;  Peaehey,  Mar.  Settl.  2^59;  Hatch  8.  W.  423,  41  L.  E.  A.  (N.  8.)  1116. 

T.  Hatch  (ITtah),  148  P.  1096;  WUli-  84.  Harvey  v.  Harvey,  1  P.  Wms. 

ford  V.  Phelan,  120  tenn.   589,  113  184;  Woodmeston  v.  Walker,  2  B.  & 

8.  W.  365.  M.  205;  Tullett  v.  Armstrong,  1  Beav. 

88.  Badford  y.  Carwile,  l3  W.  Va.  21. 

572.  85.  Supra,  §  175. 
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apart  as  her  separate  estate/nb  rtiattef  though  the'hurf)alid  himself 
muM  b©  held  as  the  trustee  to  stf^jioft  it:?* 

This  great  change  in  the  Jurlsprtidehce  of  Engltod  "was  effected 
by  a  few  great  ineii  without  any  help  ftom  the  legislature.  The 
court  of  chancery  in  this  as  in  other  respects  r'etrognized  its  true 
function  6i  making  the  law  work  justice  by  •  accommodating  its 
operation  to  the  altered  circumstances  of  society. '^  Olteeure  and 
doubtful  indications  of  the  wife's  separate  estate  are  found  as  early 
as"  the  reign  of  Queen  Elizabeth.  It  seems  to  have  been  plainly 
recognized  by  Lord  Nottingham,  Lord  Somers,  and  Ildrd  Oowper. 
In  Lord  Hardwicke'^  time  is  was  perfectly  ie^tablished; 
and  Lord  Thurlow,  in  sanctioning  the  clati^  against  anticipation, 
prevented  the  wife  herself  from  destroying  the  fabric  which  had 
been  reared  for  her  benefit."  •  ; 

■  '  '        '  » 

§  248.  In  the  United  States. 

The  doctrine  of  the  wife's  separate  estate  is  one  of  peculiar 
growth  and.  development  in  this  country,  though  doubtless  origin- 
ating in  the  maxims,  of  the  English  chancery,  apd  deriving  much  of 
its  Mrength  from  the  splendid  accomplishments  of  Langdale,  Thur- 
low, and  Eldon,  in  their  own  land.  What  such  men  and  their  suc- 
cessors effected  by  judicial  policy  we  have  carried  into  our  statutes ; 
nay^  we  have  gone  further.  Iii  England  the  equitable  rights  of 
qoarried  women  are  the  triuniph  of  the  bench}  with  ua  the  early 
efforts  of  the  bench  have  been  eclipsed  by  the  later  achieivements  of 
the  legislature,  and  the  judge  follows  the  lawgiver  to  restrain  rather 
than  enlarge.  There,  in  historical  sequence,  it  w^  proper  to  study 
first  the  equitable  doctrine  of  separate  property  j  here  the  statutory 
doctrine  may  well  take  precedence.        . 

^hen  this  country  was  first  settled^  the  separate  use  was  but 
little  understood  in  England.  Its  development  there  was  gradual, 
and  its  final  establishment  of  a  later  date.  Our  ancestors. brought 
over  the  common  law  with  them ;  but  for  equity  they  had  little 
respect.  True,  it  cannot  be  said  that,  by  the.  jurisprudence  of  a 
single  State,  property  bestowed  upon  a  married  woman  to  her 
separate  use,  free  from  the  control  and  interference  of  her  husband, 
would  renxain  subject,  notwithstanding,  to  his  marital  dominion; 
but  prior  to  the  late  Married  Women's  Acts  there  wercj  in  many 

26.  TuUett  V.  Armstrong,  1  Beay.  28.  See  Pybus  v.  Bmith,  4  Bro.  C.  C. 
21 ;  Peachey,  Mar  Settl.  260,  and  eases  485 ;  Tullett  v.  Armstrong,,  per  Lord 
eited.  Langdale,  1  Beav.  22;  Macq.  Hus.  & 

27.  Macq.  Hus.  &  Wife,  284.  Wife,  285. 
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States^  no  judioial,  {precedents  to  .combat  sqoh  an  a^auizxptipii.  Xbat 
auch  trusts  v^isht  be  created  was  not' demed ;.  but  w^jejJi^r  there 
were  courts  with  authority  to  eijifoi^xe.  theu^;  appeared  frequently 
doubtful,^*  In  the  New  England  States  scarcely  a  vestige  of  the 
separate  use  was  to  be  found.*® .  Ifew  Tork^  wit^i  ^uch  eminent 
chancellors  as  Kent  and  Walworth,  took  the  lead  in  building  up  an 
equity  system  parallel  W'ith  that  df  England;  tad  in  the  refports  of 
this  State  Are  to  be  found  most  of  the  leading  cases  and  the  ablest 
discussions  of  what  may  be  termed  American  chancery  doctrines. 
New  J^fsfey  recognized  the  separate  use,  and  her  chancery  court  ex- 
ercised libe^ral  pbwiers.  In  Pennsylvania  the  doctrine  was  recognized 
to  some  extent  The  courts  of  Maryland,  Virginia,  and  the  South- 
em  States  generally,  had  frequent  occasion  to  apply  the  separate- 
use  doctrine ;  none  more  so  than  those  of  North  and  South  Caro- 
lina. And  it  may  be  remarked  that  the  aristocratic  element  of 
society  in  that  decition  of  the  country,  also  aprevatent  disposition 
for  family  entails,*  marriage  settlements  and  fetters  upon  the  trans- 
mission  of  landed  property,  aided  much  in  developing  therein  the 
English  chancery  system.  So  was  it  in  Kentucky  and  TennesseCj 
States  founded  upon  like  institutions.  But  as  to  Ohio,  Indiana, 
Illinois,  and  the  other  States  erected  from  what  was  formerly 
known  as  the  Northtvest  Territoify,  society  was  modelled  ipore  after 
New  England,  and  we  find  no  clear  recognition  of  the  wife's  equit- 
able separate  use.  Louisiana,  and  such  contiguous  States  as  were 
originally  governed  by  French  and  Spanish  laws,  Had  more  or 
less  of  the  civil  or  community  system ;  and  to  these  States  English 
equity. maxims  iiadikt  best  only  a  limited  application.'  Stieh,  then> 
is  the  wife's  separate  use,  viewed  in  the  light  of  judicial  precedents, 
as  known  in  the  United  States  until  very  nearly  the  middle  of  the 


S9.  It  ia  true  thtft  the  general  recog- 
nition hjBsn.  of  the  wife  ^  separate  ttse 
has  been  presnmed  by  our  text-writers. 
See  2  Kent,  Com.  162;  Beeve  Dom. 
Rel.  162 ;  2  Story  Eq.  Juris.,  §  1378  et 
seq.  We  confine  our  observations  to 
judicial  precedents.  Wbat  Chancellor 
Kent  has  to  say  on  the  American 
equity  doctrines  in  his  work  must  be 
taken  by  the  general  student  with  some 
qualifications,  inasmuch  as  the  learned 
writer  dra^s  largely  up6n  his  judicial 
opinions  rendered  in  a  State  which 
especially  favored  chancery  jurispru- 


dence. The  want  of  a  general  recog- 
nition of  the  wife's  separate  tise,  as 
unfolded  in  England,  aids, in  explain- 
ing the  curious  fact  tl^at  our  States 
were  legislated  into  a  system  which 
the  English  chancery  had  felt  comipe- 
tent  to  rear  unaided. 

80.  Jones  ▼. \$tna  Ins.  Co.,  14.(^onn. 
501,  intimated  that  the  married  wo- 
man  could  not,  in  Oonnecticut,  be  the 
independent  owuer  of  property.  But 
see  Pinney  v.  Fellows,  15  Vt.  525 
(1843).  .     ' 
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nineteenth  century/^  When  recognized  and  enforced  at  aQ,  the 
strict  American  rule  was  borrowed  from  that  of  En^and,  and 
iduch^  too/ has  been  the  later  developm<enty  as  We  shall  show  here- 
after."* Equitable  separate  estates  are  still  possible  in  the  United 
States  even '^vhere  there  is  a  Married  Women^s  Act*" 

'  r  '  . 

§  249.  Statutory  Separate  Estate  Distinguished. 

We  may.  observe  that  there  is  an  equitable  doctrinOr  on  the  sub- 
ject of  the  wife's  separate  property  and  a  atatutory  doctrine..  The 
equitable  doctrine  is  the  prior  in. point  of  time,  and  is  chiefly  the 
work  of  English  chancery  courts;  while  the  statutory  doctrin^ 
which  is  of  later  date^  ^s  founded  in  the  Harried  Women's  Acts^ 
now  familiar  in  our  several  States,  and  theii*  judicial  construction. 
The  equitable  doctrine  is  more  purely  English;  the  statutory  doe* 
trine  more  purely  American, —  though  each  country  has  come,  ere 
this  day^to  borrow  in  this  respect  from  the^  other.  American 
cases  frequently  distinguish  still  between  an  equitable  separate 
estate  and  a  statutory  separate  estate  in  favor  of  a  wife;  but  so 
sweeping  is  the  lat^t  l^slaition  in  most  States  that,  such  a  dis* 
tinctlon  becom^s  of  comparatively  little  consequ(^nce. 

In  the  present  chapter,  and  with  reference  to  Ghreat  Britain,  our 

-concern  is  almost  exclusively  with  the  remarkable  development  of 

an  equitable  doctrine  of  separate  property.    A  oonyeyapiee  or  trust 

duly  created  for  a  married  woman's  separate  benefit  and  duly  ex- 

pressed,  is  to  be  regarded  as  her  equitable  rather  than  her  statutoiy 

estate.^* 

..•..-...  ...  .        ■    .  •  •  .• 

§  250.  When  Separate  Estate  Cognizable  in  Courts  of  lam. 

Although  the  wife's  separate  use  is  the  creature  of  equity,  and 
specially  coMigned  to  its  watchful  keeping,  courts  of  law  will  some- 
times afford  it  protection.  This  seems  to  be:,  however,  only.in  ca^s 
where  a  trustee  is  interposed  to  hold  the  legal  estate;  for,  sinoe 


81.  See  XT.  S.  Eq.  Dig.  Hus.  &  Wife, 
12  \  Keade  v.  Livington,  3  Johns.  Ch. 
(N.  Y.)  481;  Meth.  Ep.  Church  v. 
Jaques,  1  Johns.  Ch.  (N.  Y.)  65; 
Kogers  v.  Eogers,  4  Paige  (N.  Y.) 
516;  Vernon  v.  Marsh,  2  Green  Ch. 
(N.  Y.)  502;  Steel  v.  Steel,  1  Ired. 
Eq.  (N.  C.)  452;  Jackson  v.  McAliley, 
Speers  Eq.  303;  Boykin  v.  Ciples,  2 
Hill  Ch.  (K  Y.)  200,  204;  Hunt  v. 
Booth,  1  Preenu  Ch.  215;  Warren  t. 
Haley,  1  S.  &  M.  Ch.   (Miss.)   647; 


Hamilton  ▼.  Bishop,  8  Yerg.  (Tenn.) 
33;  Griffith  v.  Griffith,  5  B.  Mon. 
(Ey.)  113;  McEennnn  ▼.  PhiUips,  6 
Whart.  571;  Gray  v.  Crook,  12  GUI 
k  J.  (Md.)  236;  Howard  v.  Menifeey 
5  Pike,  668. 

32.  See  po«t,  as  to  equitable,  separ- 
ate property,  §  263, 

33.  Travis  t.  Sitz  (Tenn.),  185  8. 
W.  1075. 

84.  Pepper  t.  Lee,  53  Ala.  33;  Mas- 
son  Y.  Trigg,  51  Miss.  172. 
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the  comaxoii-Iaw  coorts  iuaijit«iii:  their,  own  maxims, (there  should  be. 
some  perBQBi  d^ignated  to iiold  theifund  for  the  wife;  and  «uch 
peraon  will  becotiisidet'ed.as  the'l^gal  (iw3ier  so  as  to  fiavetha  prop* 
erty  from  attachmusut  and  sale  f oif  the  hudband's  debts.'" 

§  251.  Effect  of  Rehimciatioii  by  Wite. 

A  single  woman,  having  a  gift  expressed  to  be  to  her  separate  use, 
may  renounce  such  separate  use  upon  her  marriage.  This  will  be 
reiadily  admitted.  Yet  the  courts  construe  an  act  of  this  sort 
dtrictly.**  The  evidence  must  be  clear  iai  all  cases,  that  a  singlie 
woman  marrying  has  renounced  her  separate  use ;  for  it  will  not  be 
presumed  that  she  ineans,  by  the  mere  fact  of  matrimony,  to  relin- 
quish her  control  of  the  property.  But  antenuptial  settlements 
may  be  made  on  reasonable  terms  by  the  pai^ties  contemplating 
marriage.  And  th^re  is  nothing  to  prevent  the  operation  of  a  trust 
for  separate  use  from  being  confined  to  a  particular  coverture, 
where  all  concerned  are  so  minded.  In  duch  cases, .  however,  the 
wife  marry itig  again  can  always  stipulate  for  her  separate  use.'^' 

§  25^4  Effect  of  Fraud,  I^6olvcIlicy  or  Ban)aiupti;y«       .    . 

The  wife  cann^J/be. debarred  of  hjei!  sepiarate  estate  tl^rough  the 
fraud  of  others;  it  must  be  a  frawl  to  which  she  ia  a  party^  that 
will  bar  hear  beneficial  title.^*  Nor  will  the  insolvency  of.  her  husr^^ 
band  affect' her  ac^ui^itioii  through  a  third  party/-  Noir  can  the 
bankruptcy  of  the  husband,  although  it  suspendv^  the  legal  remedy 
against  the  wiforduting.  covertuije,  affojrd  any  ground  for  proceed- 
ing in  equity  to  chazjge  he*  separaite  estate/^  , 

§  253.  When  Separate  Estate  may  be  Ambulktary. 

An  equitable  separate  estate  cannot  exist  until  thia  wife  is  niiaj> 
ried,**  but  ft  does  not  depefnd  on  her  liviiig  with  her  husband.*"^ 
But  it  in^y  soriietlmes^  have  an  ambulatory  operation,  so  ^s  to.  be 

85.  See  Izod  v.  Lamb,  1  Cr.  &  J.  439.    It  is  not  essential  that  the  words 

35;  Davison  V.  Atkinson/ 5  T.  B.  #^4 ;  ih  a  deed  designed  to -create  a  sepa- 

Dean  v.  Brown,  ^  Oari  •&  P.  62  j  Kaoq.  rate  estilte  for  a  married  woman  ap^ 

Hub.  &  Wife,  adl.     '        '  pear  'fti  tlie  granting  <*Taa«<^  or  the 

SO.   Johnson  v.  Jbhf<i^on,   1   Keen,  hahendwn  eiaase,  Morrison  v.  Thistle, 

648 ;  Macq.,  iHtis.  &  Wife,  806.  67  Mo.  596. 

87.  Maoq.  Has.  &  Wife,  307.    S€to  40.  Ih,;  Peace  v.  Spierin,  2  t)e0&ii8. 
Knight  V.  Knight,  6  Slm.  121  j  Brad-  (S.  C.)  460. 

ley  V.  Hughes,  8  Sim.  149;  Benson  t.  41.  Travis  v.  Sitz  <Tehn.),  185  8. 

Benson,  6  Sim.  138.  W.   1075. 

88.  Jackson  v.  McAliley,  Speers  Eq.  '  42*  -Woodward   V.   Woodward^   148 
303.                                                         '  -;Jo.  241,  49  Si  W.  1601. 

88.  Holthaus  r.  Hombostle,  60  M!o. 
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effectual  according  as  the  woman  happens  at  the  time  40  be 
cOTert  or  sole.  Suppoding,  then^  a  gift  be  made  to  the  separate 
use  of  a  woman  who  is  single  at  the  time  the  gift  takes  effect^  it 
is  clear  that  she  -  shall  enjoy  the  gift  absolutely  and  without 
restraint.  But  if  she  afterwards  marries,  will  the  separate  use 
operate  ?  It  will,  unless  by  the  terms  of  her  marriage  settlement 
she  expressly  renounces  it/*  Supposing,  however,  she  outlives 
her  husband,  the  separate  use  ceases  as  in  other  cases,  since  it  can 
only  be  effectual  during  coverture.  But  if  she  marries  again, 
the  separate  use,  consistently  with  its  intention,  revives  once 
more:  and  so  onward,  from  time  to  time,  ceasing  and  reviving 
alternately,  upon  each  alteration  of  her  personal  condition,**  with, 
however,  this  reservation,  that  if  confined  by  intendment  to  a 
particular  husband  or  a  particular  coverture,  the  separate  use 
ceases  to  operate  when  that  mai:riage  ends.*** 

As  in  England,  our  courts  permit  an  estate  to  be  so  settled  on 
an  unmarried  female  as  to  exclude  the  marital  rights  of  any 
future  husband.*'  Consistently  with  its  intent,  the  separate  use 
may  have  an  ambulatory  operation,  ceasing  when  the  "irife  be- 
comes a  widow,  and,  if  left  undisposed  of,  reviving,  supposing  she 
marries  again.*^   Where  the  trust  for  a'  wife's  sole  benefit  is  ex- 

,  -  « 

pressed  to  be  free  from  the  control  of  "  any  present  or  future  hus- 
band," equity  will  not  set  the  trust  aside  on  the  death  of  a  hus- 
band.** And  where,  by  a  will,  personal  estate  was  given  to  a  trus- 
tee, in  trust,  to  pay  over  the  profits  to  a  daughter  of  the  testator, 
a  married  woman,  semi-annually,  for  her  sole  benefit  during  her 
life,  the  will  containing  no  provision  for  a  second  marriage  of  the 
daughter,  it  has  been  held  in  Korth  Carolina  that  upon  the  death 
of  the  husband  the  separate  use  ends,  and  does  not  revive,  upon  the 
remarriage  of  the  beneficiary;  but  that  on  the  contrary  the  sec- 
ond, husband's  marital  rights  attach  upon  the  property.** 

.  43.  TuUett  T,  AmstxoBgy  1  Beav.  49.  Beanlort  v.  CalUery.G  Humph. 
1;  Anderson  v.  Anderson,  2  HjL  &  K,  (Tenn.)  487;  O'KiU  v.  CampbeU,  3 
427;  Macq.  Hus.  &  Wife,  305;  Dnl^'s  Green  GK  (N.  J.)  13.  As  to  a. settle- 
Heirs  T.  Duke's  Devisees,  81  Ky.  308^  menttipon  several  daughters  free  from 
4  Ey.  Law  Bep.  293.  the  liabilities  and  centred  .ol  tlMir  te- 

44.  Maeq.  Hus.  &  Wife,  306;  TuUett  sj^eetiye    huabandft,    see    Or^ay    v. 
T.  Armstrong,  1  Beav.  1,  affd.  by  Lord  Bright,  7  Heisjc.:  (Tenn.)  ^81. 
Cottenham,  4  Myl.  &  Cr.  377;  Hawhes  47.  Po9t,  §  268.. 

V.  Hubback,  L.  B.  11  Eq.  5.  48.  O'Kill  v.  Campbell,  3  Gr^aGh. 

45.  8  Perry  Trusts,  §S  652,.  663,  and       (N.  J.)  13. 

cases  cited;  Benson  ▼.  Benson,  6  Sim.  48.  Miller  v.  Bingham,  1  Ired.  Eq. 

26;  1  Ch.  Ca,  307;  Newcomb  v.  Bon-       (N.  C.)  4153.       .     : 
ham,  1  Vem.  7;  Moore  v.  Harris,  4 
Dr.  33. 
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CozifonuAblj  to  Peniu^lYaiu^  preoedents^  >t  is  also  held  in  thlit 
State,  that^  unless  at  the  time  the  trust  wa&  created  the  woxac^n  was 
married,  or  unless,  in  direct  contemplation,  of  marriage,  a  separate 
nse  for  her  bene&t  cannot  be  created,  £k>  as  to ,  tiLke  effect  if  she 
marries  subaequentlj.^^  But,  as  we  have  seen, .the  English  rule 
is  to  the  contrary;  or  i^  other  word^  that  a  trust  for  separate. use 
may  be  effectually  created,  notwit^ata^ding  the  woman  is  unmar- 
ried, and  c(^templates  no  particular  marriage,  and  that  the  tru^, 
meantime  remaiAing  suspended,  will  assert  itself  on ,  her  m(^r- 
riage,^^  no  disposition  thereof  having  taken  place.  This  same  am- 
bulatory operation  appears  ta  prevail  usua^y  in.  the  United 
States." 

§  254.  Creation  in  GeneraL 

Prima  facie  the  legal  ownership  of  property  which  is  in  his 
wife  at  the  time  of  marriage,  or  comes  to  her  during  coverture, 
vests  in,  the  husband  under  his  marital  right  It  is  therefore 
necessary  that  the  intention  to  establish  a  separate  «Be  be  dearly 
manifested,  else  courts  of  equity  will  not  interpose  against  him. 
Xo  technical  formalities  or  expressions  are  required;  but  the  pur- 
pose must  appear  beyond  the  reach  of  reasonable  controversy,  in 
order  to  entitle  the  wife  to  claim  the  property  as  her  own  in  dero- 
gation of  the  common  law/*  An  intention  clearly  manifested  to 
create  a  separate  estate  has  always  been  deemed  necessary  in  our 
courts,  in  order  to  exclude  the  husband's  marital  rights.  The  mere 
intervention  of  a  trustee  is  insufficient. ***  Our  courts  of  equity  will 
sometimes  overlook  informalities  in  order  to  give  effect  to  the 
wifei^s  separate  use.    As  where  a  deed  of  trust  to  a  commissioner 


60.  Snjder'a  Appeal,  92  Pa.  504, 
and  e^ses  cited  in  opinion. 

51.  Tnllett'V.  Annstroing,  1  Beav.  1. 

SSL  Bercj  y.  Ijavretta,.  63  Ala.  374; 
2  Peny  Trusts,  §§  652,  e53,  and  cases 
cited. 

58.  Haymottd  ▼.  Jones,  33  Grat. 
(Va.)  317;  Duke  v.  Duke,  81  Ky. 
308;  Bank  of  LouisyiUe  v.  Gray,  84 
Ky.  565,  2  8.  W.  168 ;  Gatiimler  t. 
MacGrew,  46  Mo.  94;  Hart  V.  Tate, 
104  Mo.  315,  15  a  W.  976  ;Ooatttey  v. 
Hopkins,  14  W.  Va.  338;  BiehardBon 
▼.  De  QiverviDe,  107  Mo.  422,  17  S. 
W.  974,  28  Am.  8t.  B.  426;  Maeq. 
Hns«  ft  Wife,  307;  Tyler  v.  Lake,  9 


Buss.  &  M.  183;  Kensington  ▼.  Dol- 
lend,  2  M.  &  K.  184;  Moore  V.  Mor- 
ris^ 4  Drew.  37;  Peaehey,  Mar.  SettL 
279. 

54.  Hunt  V.  Booth,  1  Freem.  Ch« 
215;  Evans  v.  Knorr,  4  Bawle  (Pa.)> 
66;  Graham  ^,  Graham,  Biley,  142; 
Taylor  r.  Stone,  13  S.  &  M.  (Mi^s.) 
653;  Lenoir  v.  Binney,  15  Ala.  667» 
In  Georgia  a'  husband  may  be  held 
liable  in  equity  as  a  trustee  auh  tnodo^ 
where  he  recognized  the  property  a» 
the  separate  property  of  his  wife,  even 
thoagh  the  language  was  insuifieient 
per  $e,    Mounger  ▼.  Duke,  53  Ga.  277» 
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has  been  ordered  by  the  eofti3^t,i  but  never  executed,  aAd  the  com- 
missioner gives  possession  to  the  husband  in  the  meantime."*  Or 
where  a  deed  had  not  been  recorded  iii  compliance  with  the 
etatute.^*  So  a  trust  may  be  enforced,  although  the  details  of  the 
arraligement  cannot  be  ascertained  by'  the  most  stringiBnt  proof .*^ 
As  a  wife  is  only  made  a  party  to  a  suit  instituted  by  hfer  husband 
on  the  alleged  groilhd  of  her  taVing  sepiairat6  Estate',  in  regard  to 
which  she  is  a,  feme  *oi^y  thehusbihdi  by  makitig  her  a  pa*ty,  ad- 
mits it  to  be  her  separate  estate.^^  '  Providiotis  for  the  sole  and 
separate  use^  support,  and  maintenance  or  a  wife  and  childr'eil  are 
frequently  sustained,  though  thfe  trust  dioeis»ot*^est  their  I'espective 
interests  consecutively/®  Prior  to  the  Married  Women^s  Acts  a 
conveyance  by  the  husband  to  the  wife  c^aated^  an  eguitable.aepar- 
ate  estate  in.  her.  ,      . 

.  4  *  ' 

,§:  255.  By  Parol  Gift. 

:.  :In  Yermont,  it  iis  decided: that  a  thirdjperson  may  create  a  parol 
trust  for  amarsied;womati'e  exclusive  benefit;  -except  as  to  landed 
..property,:  which  .fSalls  withiii'  the  statute  of  frauds-.  Thus  in  a 
xase-. where  it  appeared  that  the  father- of  a  married  woman  had 
intimated  to  her  and  her  husband,  in :  conversation^  that  he  was 
about  to  make  her  an  advance- in- money,  which  he  wished  to  have 
invested  for  the  benefit  of  hecself  and  her  children,  and  that  he  had 
eubsequently  enclosed  in  a  letter  to  her  hu^and,.  a  check  for  $1,000, 
payable  to. his  daiighter^  or  brearer,  expressing  in  the  letter  a. wish 
that  the  money  might  be  invested  for  the  mutual  benefit  of  his 
daughter  and  her  heirs,  leaving  the  mode  to  be  det«*mined  by  her 
and  her  husband,  on  consultation  betTween  them;  also,  that  she  had 
at  the  time  of  the  suit  three  children :  the  court  considered  that 
tlier^  had  been  a  trust  created  for  the  exclusiye .  benefit ,  of  the 
donor's  daughter  and  her  children;  and  the  husband  was  taken  to 
be  the  trustee,  as  against  his  own  creditors  who  had  itttacBbd  cer- 
tain bank  stock  which  he  purchased  in  his  own  name  with  such 
funds;  the  evidence  showing  that. the  creditors^had  recdived  notice 
that  the  stock  was  held  in  ttust.*^  • 

•  *  t  •  .  . 

65.  JackBon  ▼.  McAliley,  8pe^7s  Bq.  <T^m.)  33;  Anderson  v.  Brooks^  11 

303.  Ala.  953. 

56.   Hamilton   v.   Biahop,.  8    Yerg.  .      60.  Neville  T.JCheshire,  163  Alu.  390, 

(TennO  33.  .5Q  So.  1005.         .,      , 

67*  ffledge  v.  Clopton,  6  Ala».  580.  fll.  Porter  v.  Ban]{;:Qf:  3utlan^,  19 

'  58.  Earl  ▼.  Ferzis,  19  Beav.  .69.  Yt.  410.    Mr.  Macqueen  ^suggeats.  the 

69.  Good  V.  Harris,  2  Ired.  Eq.  (N.  opinion  that  fi'  parol  trust  iiA>uld  bo 

0.)  630;  Hamilton  v.  Bishop,  8  Terg.  good  in   England,  though  admitting 
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There  are  oth^rAzQeFicaadeeisions  in  wbioh  (independently  of 
gifts  or  settlements' from  the  husband  himself),  a  separate  estate 
in  personal  property  is  held  to  be  c;reat6d  in  a  married  woxnian  by  a 
parol  gift^  whei^e  evidence  to  estaUish  it  is  clear  and  satisfaetoiy/^ 

§  256.  By  Contract. 

A  married  woman  cannot  by  contract  acquire  any  property  to 
her  separate  use;  but  die  benefit  of  her  ciontract,  if  any,  enures  to 
her  husband.**  Where,  however,  a  married  Woman,  with  her  bus- 
band's  consetit,  purchases  lands  which  she  was  the  meritorious 
cause  of  acquiring,  and  takes  a  deed  to  another,  it  is  hel^  in  Ver- 
mont that  a  trust  results  in  her  f avor.**  On  the  other  hand,  if  a 
testator  gives  a  legacy  to  trustees  for  the  use  of  a  daughter,  and 
directs  that  it/may  be' invested  in  real  estate^for  her  iise,  if  she 
should  desire  it,  ind  that  tJie  trustees  should  take  the  fitle  in  tte 
name  of  the  daughtjer  bnly^  though  marrieS,  the  tnisteesmu^t  fol- 
low hi^  directions,  aild  they  Cannot  tiake  a  title  in  any  other  name, 
though  by  taking  it  in  the  name  of  the  daughter,  the  property 
might  be  subjected  to  the  husband's  debts.*^        -  •    : 

§  257.  By  Jpstn^Qcnt  Ycs^ng.Power  of  ApppiAtim 

Property  liwted  to  ^such  ps^  as  a  marxiied.  wpm^i^  shall  appoint 
is  not  Siep^rate  e^te,  Therer  i^ ;a.diiffer,e4ce.b|Btween  property. f|uj>- 
ject  n^erely.  to^l^erpow^r.  pfjappoantrnj^nt,  apid  property,  settled  to 
her  sole  and  separate  use.  In  the  former  instance  she  may  dis- 
pose of  the  estate  by  executitig  an  instrument  according  to  the  strict 
letter  of  her  autfrbrity:"'  In  the  ia:tter,  she  *is  invbste^'  with  a  bene- 
ficial interest  and  enjoyment,  however  restricted  naay  be  the  do- 
minion allowed  her  by  the  donee.  A  power  of  appoiiitment  h 
much  the  same  as  atiy  oth^r  special  power,  and  on  such  a  prin- 
ciple, not  upon  the  ground  that  shiB  is  sifefne  sole  as  to  the  property, 
the  cotirte  both'  of  equity  and  6f  law  recognize  her  right  to  execute 
without  joining  her  husband.  And  indeed  in  some  cases,  under 
her  trust,  she  may  pass  the  absolute  property  in  a  chattel  by  gift 
and  manual  delivery  without  writing  at  all,  because  she  hiis  heen 

that  he  finds  no  decision  of  the  quea-  63.  Lansier  v.  Boss^  1  pey.  &  Bat. 

tion.     Marriage  settlements,  however,  Eq.  (N.  C.)  -3^. 

may  be   affected   l?y   the  statute  of  .   64.  Pinney  v.  Fejlows,  15  Vt.  525. 

frauds.    Macq.  Hus.  &  Wife,  293.  .  And  see  Pulliam  v.  PuUiam,  1  Freem. 

62.   Betts   V.   Betts,    13    Ala.   787;  Gh.  348- 

Watson  V.  Broaddus, .6  Bush   (Ky.),  65.  Vernon  v.  Marshy  2  Green, Gh. 

328;    Spanlding    y.    Day,    10    AUen  (N.  J.)   502. 
(Mass.),  96. 
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SO  empowered.  She  cannot,  by  virtue  of  a  mere  power  of  appoint- 
ment as  to  a  certain  fund,  charge  the  property  with  her  debta  or 
affect  it  by  her  general  contracts,  any  more  than  she  can  other 
property  which  is  not  hers.*'  On  the  other  hand,  the  wife's  dis- 
position of  her  separate  estate  does  not  arise  from  the  exercise  of  a 
power,  but  it  is  the  exercise  of  a  dominion  ov^r  that  estate,  un- 
known to  the  common  law  and  created  by  a  court  of  equity^  who^e 
rules  provide  not  only  for  her  dominion  over  it;  but  alsp  for  the 
rights  of  those  in  favor  of  whom  that  dominian  shall  be  exercised/^ 
A  power  of  appointment  given  to  a  married  woman,  and  a  trust 
for  her  separate  use,  are  then  perfectly  distinct,  even  when  they 
affect  succeeding  interests  in  the  same  property. 

A  married  woman  may,  however,  be  expressly  authorized  to 
appoint  by  will  and  not  by  deed,  and  the  exercise  of  such,  powpr  in 
favor  of  volunteers  may  render  the  appointed  funds  assets  for  the 
satisfaction  of  debts  properly  chargeable  against  her  separate  es- 
tate.**  In  general,  equity  permits  a  married  woman  to  dispose  of 
property  according  to  the  mode,  if  any,  prescribed  by  the  instru- 
ment under  which  the  separate  use  is  created.*'  And  it  is  held 
by  the  English  chancery  that  if  a  power  be  given  to  a  married 
woman  to  be  exercised  in  relation  to  the  separate  fund,  an  absolute 
interest  therein  being  given  her  in  default  of  the  exercise  of  the 
power,  she  may  decline  to  exercise  the  power,  and  thereby  acquire 

the  right  to  sell  it  as  a  single  woman.'® 

§  258.  Gift  of  Income  of  Fund  as  Gift  of  Capi^L 

A  gift  of  the  produce  of  a  fund  is  to  be  considered  a  gift  of  that 
produce  in  perpetuity ;  hence,  it  is  a  gift  of  the  fund  itself,  nothing 
appeariiig  to  show  a  different  intention.  Therefore,  a  bequest  of 
a  fund  to  a  woman,  with  the  interest  thereon,  to  be  vested  in  trus- 
tees,—  the  income  arising  therefrom  to  be  for  her  separate  use  and 
benefit, —  vests  the  capital  for  her  separate  use.''^  Where  a  tes- 
tator simply  directs  the  investment  of  a  fund  in  trustees,  for  the 

68.    Vaughan    t.    Vanterstegen,    2  (Va.)   393;   Knowlea  v.  Knowlet,  86 

Drew.  378.    See  Farrington  v.  Parker,  HI.  1 ;  Jaques  v.  Methodist  Episcopal 

L.  R.  4.Eq.  116.  Church,  17  Johns.  (N.  T.)  548.    And 

67.  Digby  v.  Irvine,  6  Ir.  Ch.  149.  see  post. 

See  Peachey,  Mar.  Settl.  276 ;  Brown  70.  Barrymore  v.  Ellis,  8  Shn.  1 ;  1 

V.  Bamford,  1  Ph.  620;   Shattock  v.  Bro.  Ch.  532. 

Shattock,  L.  B.  2  Eq.  182;  Hanchett  71.  Adamson  t.  Armitage,  19  Ves. 

v.  Briscoe,  22  Beav.  496.  416;  Macq  Hue.  ft  Wife,  311;  Trout- 

68.  Be  Harvey,  28  W.  R.  73.  beck  v.  Boughey,  L.  R.  2  Eq.  634. 
68.  McChesney  v.  Brown,  25  Gratt. 
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benefit  of  a  marrifed  woman,  indep^deUt  of  U)e  eontnri  of  her  hua- 
band,  this  is  enough  to  carry  the  whole  fund  to  her  separate  use,^* 
So  it  is  held  that  where  stock  was  given  to  trustee  upon  trust,  to 
pay  the  dividends  to  a  married  woman  for,  her  separate  use,  and 
there  was  no  limitation  of  a  life  interest,  an  absolute  interest  in 
the  capital  passed  to  her,  which  she  could  dispose  of  as  a  feme 
sole.''* 

*      *  • 

It  is  fair  to  suppose  that  in  equity  the  wife's  separate  use  binds 
the  produce  of  the  fund  as  well  as  the  fund  itself.  There  are 
some  cases  decided  in  the  courts  of  common  law  where  the  con- 
trary has  heen  maintained,  and  .to  this  effect,  that,  although 
a  wife  may  be  entitled  to  separate  property,  the.  dividends  arising 
therefrom  vest  in  her  husband.^*  This  is  no  reason,  however^ 
why  the  equity  doctrine  should  not  be  as  we  have  stated ;  indeed, 
if  it  were  otherwise,  as  an  English  writer  ha^  observed,  the  ob- 
ject of  separate  use  would  be  in  many  instances  frustrated/^  It 
must  only  be  observed  that  income  or  produce  of  the  fund,  if  once 
in  the  husband's  hands,  may  readily  be  presumed  to  have  been  be- 
stowed upon  him  by  the  wife  either  for  himself  or  the  family  ex- 
peases. 

§  259.  Savings  from  Wife's  Income. 

What  the  wife  saves  out  of  her  separate  inocmie,  too,  if  its  iden- 
tity be  properly  preserved,  is  in  eqiiity  her  separate  estate.^*  And 
property  purchased  with  such  savings  belongs  to  her  continues  sub- 
ject to  the  same  rules.^^  But  furniture  purchased  by  the  wife  with 
the  income  of  her  separate  estate,  and  mixed  with  the  furniture  of 
the  husband,  becomes  presumably  the  property  of  the  hlisband,  un- 
less it  was  understood  between  them,  at  the  time  of  the  purchase, 
that  the  property  should  be  kept  by  him  as  her  trustee  merely  f*  for 


72.  Simons  v.  Howard,  1  Keen,  7, 
per  Lord  Langdale. 

7S.  Elton  Y.  Shephard,  1  Bro.  C.  C. 
532 ;  Haig  y.  Swiney,  1  Sim.  &  8tu. 
487. 

74.  Tugman  v.  Hopkins,  4  Han.  & 
Or.  ZS9;  Game  v.  Brice,  7  M.  &  W. 
183. 

75.  See  Macq.  Hus.  &  Wife,  291, 
and  Yi.  And  see  dictum  of  Sir  Lance- 
lot Shadwell,  in  Molony .  v.  Kennedy, 
10  Sim.  254  (quoted  tb.),  whicli. inti- 
mates that  this  is  the  equity  doetri^ ; 
per  Lord  Hardwicke,  ChurchUl  ▼.  Dib- 

18 


bin,  9  Sim.  447,  n.  Contra,  Peachey, 
Mar.  SettI,  M3,  where  eases  are  cited 
which  do  not  support  the  statement 
in  the  text. 

76.  Barriack  v.  McCulloch,  3  Kay  & 
J.  110;  Brooke  v.  Brooke,  4  Jnr.  (N. 
S.)    472.  ' 

77.  Merritt  v.  Lyon,  3  Barb.  (N. 
T.)  110;  Hort  v.  Sorrell,  11  Ala.  386. 
See  Kee  v.  Vasser,  2  Ired.  Eq.  (N.  C.) 
553. 

78.  Shirley  v.  Shirley,  9  Paige  (N. 
Y.),  363. 
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it  is  both,  natural  and  proper  that  the  wife  should  bestow  her 
income  so  as  to  follow  the  oonamon-law  rul^9  thus  helping  to  defray 
the  family  expenses  and  maixitain  the  household  establishment. 

§  260.  N'ecessity  of  Trustee. 

In  England,  where  property  coines  to  the  wife's  separate  use,  it 
is  treated  in  equity  as  trust  estate;  of  'which  she  is  cedui  que  trust. 
Yet  it  is  not  actually  necessary  that  the  instrument  constituting 
the  separate  use  should,  itself  miikfe'  an  appointment  of  trustees. 
Formerly  the  rule  was  otherwise;  but  at  the  present  day  equity 
makes  the  husbsind  ^trustee  where  nO  othet*  holds  pofesfession,  and 
thus  supJ»orts  the  trust.'*  And  where  a  ttusltee,  regularly  ap- 
pointed'/in  breach  6f  his  4?ty,'  and'without  the  prMty  of  th^  wife, 
pays  tJie  trusf-money  over  to'  the  hiifehknd;  equity  follows  the  money 
into  the  husbana^s  haridsl'  and'  makes  him  Hkiewiise  accountable  as 
his  wife's  trustee.*'*  It  impresi^s  a'ti'ust  upoh  the  wife's  separate 
estate,  wherever  such  estate  may  be  found:  But  while  the  appoint- 
ii^ent  ojf' third  persons  as  trustees  is  not  essential  to  give  the  wife 
a  separate  estate,  or  a  separate  interest  in  any  particular  estate,  it 
is  certainly  desirable  on  maiiy  accounts,  and  there  is  in  it  this 
marked  advantage,  that  the  property  is  made  thereby  more  secure, 
because  such  influence  of  the.hnahdnd  -OViftf  tibftjivifeis  prevented 
as  might  induce  her  to  abandon  the  property .  to  him,?^    ; 

Doubtless  the  American- ili^rried  Wpmefl-'s.Act*  have  given  a 
fresh  impulse  to:  the  equitable  protection  of  tn^rrieid:  women's  prop- 
eiTtj,  which,  as  we  have  stated,  bad:  beai:  quite  sparingly  exercised 
in  the  United  States  prior  to  the  first  legislative  enactments  on  this 
subject.  Where  the  separate  use  has  been  recognized  and  enforced 
at  all,  the  strict  Anierican  rule  was  always  borrowed  from  ttiat  of 
England.  And  the  eases  shoW  an  increashig  liberality  to  the  wife 
in  oup  courts  of  equity.     Thus  it  has  been  frequently  said  that 

the  wife's  separate  estate  requires  no  trustee  to  sustain  it.**     For 

'  .  ■  *    ■     ..  .      • 

79.  Evans  v.  Bethune,  99  Oa.  582,  377;  g;  c.  on  appeal,  4  M.  &  Cr.  408; 

27  8.  E.  277;  Brandau  v.  McCurley,  Humphrey  v.  Biehards,  25  L.  J.  Eq. 

124   Md.    243,    92   A.    540,   L.   B.   A.  444;  s.  c.  2  Jur.  433;  Peachey,  Mar. 

1915C,  767;   Bennett  v.  Davis,  2  P.  Settl.  260;  Macq.  Hus.  &  Wife,  291. 

Wms.  316;  Davison  v.  Atkinson,  5  T.  Equity  can  sanction,  on  behalf  of  a 

B.  435;  Messenger  v.  Clarke,  5  Exch.  married  woman,  the  eompromise  of  a 

393 ;  Peachey,  Mar.  Settl.  260 ;  Pox  y.  suit    to    make    a    trustee    liable    for 

Hawks,  L.  B.  13  Ch.  D.  822.  breach  of  trust  in  the  fund.    Wall  v. 

.  80.  Bich  V.  Cockell,  9  Ves.  375.  See  Bogers,  L.  B.  9  Eq.  58. 

also  Izod  V.  Lamb,  1  Cr.  &  J.  35.  82.  McKennan  v.  PhUlips,  6  Whart. 

81.  Newlands  v.  Paynter,  10  Sim.  571;     Thompson     ▼.     McKusiek,      3 
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when  no  other  trustee  i^  inteifposed  the  courts  of.  cbanoerj  are 
prepared  to  treat  the  husband  as  such  by  virtue  of  hk  possession 
and  control  of  the  fuud*"  .  And  oiie  may,  by  bis  aictfi^  make  him- 
self a  trustee  sub  modo  to  support  the  wife's  separate  use.®* .  Even 
a  purchaser^  still  more  a  volunteer,  taking  possession  of  the:  trust 
property,  with  a  notice  of  the  trust,  will  be  made  a  trustee  in 
chancery.*'  No  informality  as  to  trustee  need,  of  course, 
injuriously  affect  the:  wife's  interest"       ..;...: 

Upon  a  bill  by  husband  arid  wife  to  recover  her  separate  prop- 
erty, thecpurt  may  decline  to  make  the  huabanditru^iee;,  and  order 
payment  to  be  mad^  to  some  thjud  person  as. trustee  for  her.'^ 
And  wher.0  real,  estate  is  conveyed  in  trust  for  a  married  woman, 
and  to  such  person  as  sbe^ah^U  appoint,  it  is  siot  nece^^ary  that  the 
husband  should,  j  oin.  in  the  appointsnent^®?  \     > ' : 

§  261.  Constructibri  of  Instniment  Ct'catirtg  testate. 

On  the  "whole,  it  is  apparent  that  there  is  much  contrariety  in 
the  decisions,  so  far  as' relates  to  technical  expression.  Courts  of 
equity,  as  such,  will' riot  deprive  the  husbarid  of  hi^  l^lnghts 

HumplL  (Tenn,)  -  631;  F«Uow8  v. 
Tann,  9  Ala.  999;  Trenton  Banking 
Co.  V.  Woodruff,  1  Gteen  Oh.  (N.  J.) 


117;  Dezendorf  ▼.  Bkunphn^,,  95.  Va. 
473,  28  S.  E.  880. 

83.  Boykin  v.  Ciples,  2  HiU  Ch.  (N. 
T.)  200;  Hamilton  v.  Bishop,  8  Yerg. 
(T^a.)  33;  Waltingsford  v.  Allen, 
10  Pet.  (U*  8.)  $83;  Porter  v.  Ba«k 
of  Rutland,  19.  Vt.  410;  Pepper  v. 
Lee,  53  Ala.  33;  Bichardson  v.  Stod- 
der,  100  ftiass:  528^;  ^wnkihaon  v. 
Cheatham,  .4$  Ala,.  ?37.  '  And  see 
Wood  V.  Wood,  83  N.  Y.  575;  Be 
O'Brien,  11  B.  t.  419;  Harkins,  v. 
Coalter,  2  Port.  463;  Frankliil  v.  Cre- 
Ton,  1  Harp^.  Gh.  "243;  Freemlin  v. 
Freeman,  9  Mo.  763;  Holihaus  v. 
Hombostle,  60  Mb.  439.  A  court  of 
general  equity  jutiisdiction  has  power 
to  appoint  a  husband  to  be  trustee 
in  a  trust  for  the  Wife's  separate 
benefit,  and  such  appointment  is  vulid. 
Ely  T.  Burgess,  11  B.  I.  115.  But  in 
ordinar|y  cases  there  are  reasons 
agsdnsi  selecting  the  husband.    Ih. 

84.  Sledge  v.  Cflopton,  6  Ala.  589. 
S5.  Jackson  v.  McAfiley,  Speers  Eq. 


3Q3;  Fiy  V.  Fry,  7  Pai^  Ch.  (N.  Y.), 
461.' 

86:  Jackson  y.'  MeAliley,  Speers  Eq. 
303.  And  as  to.  esttppiag  li  huflbttud 
by  his  admissions  of  a  sepai;a|te  use, 
though  the  language  was  insufficient, 
see  MoungiBr  v.  Duke,  iS  da.  277;  Fry 
V.  Fry,  7  Paige:  Ch.;  (N;  Y.)  461; 
Sledge  y,  Clopton,  6  Ala.  589,. 

87.  Boykin  v.  Ciples,  2  HiU  Ch.  (N. 
Y.)'20O. 

88.  TfabmpBon  v.  Murtay^  t  WAV  Oh. 
(N.  y.)  204;  4;  KemtCpAi.  318J  . 

See  Wallace  v.  Holmes,  9  Blatchf. 
"67;  tapfa,  Humphrey  v.  Buisson,  19 
Minn.  221.  A  guardiAii  eannot,  in 
South  Carolina)'  sell  'and  assign  his 
ward 's  bond  and  mortgage  of  real 
estate  without  judicial  sanction.  Mc- 
Duffie  V.  Wctiityre,  11  8.  C/  551. 
-rflifer,  probably,  in  many  States; 
though  the  right  to  assign  real  estate 
security  is  more  doubtful  than  that 
of  assigUing  a  simple  note  or  bond 
tipon  personal  security  or  without  se- 
curity. See  preceding  section;  Mack 
y.  Brammer,  28  Ohio' St.  508.  ^  Gen- 
eral guardians  do  not  represent  their 
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upon  any  doubtful  construction  of  language,'*  nor  unless  the  words 
of  them^lves  leave  no  doubt  of  the  intention  to  exclude  him.*^ 
But  the  question  relates  rather  to  intent  ion,  to  substance,  and  not 
literal  expression ;  and  any  language  is  now  deemed  usually  suffi- 
cient, whatever  the  technical  words,  which  clearly  expresses  the 
intent  to  create  a  separate  estate  for  the  wife,  independent  of  her 
husband's  control.** 

The  form  of  expression  will  go  far  towards  determining  whether 
property  is  or  is  not  limited  to  the  wife's  separate  use.  Viee-Chan- 
cellor  Wigram,  in  a  case  before  him  not  many  years  ago,  was  forced 
to  admit  that  while  ruling  out  <;ertain  property  from  the  wife's 
separate  use,  on  account  of  the  testator's  insufficient  language,  he 
had  a  strong  opinion  that  he  decided  against  the  real  intention  of 
the  testator.*'  The  limitation  to  separate  use  may  either  be  in 
express  words,*'  or  may  appear  by  necessary  implication,**  It 
must,  however,  be  gathered  from  a  construction  of  the  whole  instru- 
ment if  there  is  one.***  Some  courts  hold  that  the  intention  naay 
be  shown  by  evidence  aliunde  the  writing.**  The  intention  of 
excluding  the  husband's  marital  rights  may  be  inferred  from  the 
nature  of  the  provisions  attached  to  the  gift ;  as  where,  for  example, 
the  direction  is  that  the  property  shall  be  at  the  wife's  disposal,  or 
there  is  some  other  clear  indication  that  such  was  the  donor's 
intention.*^ 

In  the  courts  of  this  country,  moreover,  the  statute  policy  is 
found  to  supplement  equity.  As  a  general  rule  an  equitable  trTL>t 
by  instrument  requires  the  construction  of  that  instrument  to 
operate.  But  this  does  not  necessarily  conclude  the  wife.  For,, 
while  an  equitable  separate  estate  is  created,  where  the  intent  to 
exclude  the  marital  rights  of  the  husband  clearly  and  unequivocally 


infant  wards  in  foreelosare  proceed- 
ings.   8h/Bahan  v.  Wayne,  42  Mich.  69. 

89.  Buck  V.  Wroten,  24  Gratt.  (Va.) 
250;  Bowen  ▼.  Lebree,  2  Bush  (Ky.), 
112. 

90.  Peachey,  Mar.  Settl.  281;  Tyler 
T.  Lake,  2  Buss,  &  M.  ISS ;  Masaey  v. 
Parker,  2  M.  &  K.  181 ;  Maoq.  Has.  & 
Wife,  309. 

01.  Travis  v.  Sitz  (Tenn.),  185  S. 
W.  1075,  L.  B.  1917A  671 ;  Holiday  v. 
Hively,  196  Pa.  8t.  335,  47  A.  988. 
See  Proot  ▼.  Boby,  16  WaU.  (U.  8.) 
471;  Gaines  y.  Poor,  3  Met.  (Ky.) 
503. 


99.  Blacklow  v.  Laws,  2.  Hare,  49. 

93.  Coqnard  v.  Pearce,  68  Ark.  93,. 
56  S.  W.  641;  GampbeU  t.  Galbreath, 
12  Bush  (Ky.),  459. 

94.  Hart  v.  Leete,  104  Mo.  315,  15 
8.  W.  976 ;  Coatney  v.  Hopkins,  14  W. 
Va.  338. 

95.  MUler  v.  Miller's  Adm'r,  92  Ya. 
510,  23  8.  K  891. 

96.  Wagner  v.  Mutual  Life  Ins.  Co. 
of  New  York^  88  Conn,  536,  91  A. 
1012 ;  Bank  of  LonisvilljQ  t.  Gray,  84 
Ky.  565,  8  Ky.  Law,  664,  2  S,  W.  168. 

97.  Prichard  v.  Am^s,  Turn,  ft  Buss. 
223 ;  Peachey,  Mar.  8ettL  279. 
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appears  from  the  f orc^  and  .^sBrtainty  of  the  terms  employed,  Xke 
local  statute  may  intervene  where  the  intent  i^  doubtful,  equivocal^ 
or  open  to  speculation^  and  fix  the  character  of  the  ^tate.as  tl^e 
wife's  separate  statutory  and  legal  estatfti**  A  legacy  added  by  a 
codicil  to  the  legacy  given  by  a  will  is.subjecft  to  the  imsidents  of 
the  original  legacy ;  ami  the  sepai^ate.  use  .may  be  extended  by  eo^- 
struction  from  the  will  to  thei  codicil."  Where  an  instrument 
intended  to  create  a  statutory  separate  estate,  but  grants  powers  or 
imposes  restrictions  not  consonant  with  the  statute;  thf  courts  will 
construe  the  instrument  as  creatii^  an  equitable,  separate  estate 
where  its  terms  are  consonant  with  equity.^ 

§  262.  What  Words  are  Sufficient  to  Creatie  Estate ;  In  England. 
As  to  the  words  which  in  themselves  indicate  the  intention  of 
creating  a  separate  use,  there  have  been  numerous  decisions  in 
England.  Among  them  tie  following  expressions  are  held  suffi- 
cient: "Pot  her  full  and  sole  use  and  benefit,*'  *  ^'her  own  sole 
use  and  benefit,"  '  "  for  hier  sole  use,"  ^  "  for  her  sole  and  separate 
use  and  benefit,"  ^  "  for  her  sole  and  separate  use,"  •  "  for  her 
sole  use  and  benefit^"  ^  '^  for  her  own  sole:  Me,  benefit,  and  dis? 
position^"  •  "  for  her  sole  and  absolute  use,"  •  "  for  het  own  use, 
and  at  her  own  disposal,"  ^^  '^  to  be  at  her  disposal,  and  to  do 
therewith  as  she  ahall  think  fit,"  "  "  solely  and  entirely  for  her 
own  use  and  benefit^"  ^^  "for  heif  own- use,  independent  of  any 
husband,"  "  "  not  subjected  to  the  control  of  her  husband/'  "  "  for 
her  own  use  and  b^nefit^  independent. of  any  othei:  person,"  ^*  "  ioi 
her  livelihood,'*  ^*  "  as  her  separate  estate,'/  "  "  to  receive  the  rents 
while  she  lives,  wh^her  married  or  single.""     I^rd  Thurlow 

96.  Short  ▼.  Battle,  53  Ala*  466.  11.  Kirk  v.  PaHlin,  9  Via.  Abr.  96, 

89.  Day  v.  Croft,  4  Beav.  561.  pL  43.       .    . 

1.  Jones  ▼.  Jones' Ex 'r,  96  Va.  749,  18.   Inglefleld   y.   Coghlan,   2   CoU. 

32  8.  £.  463;  Ellison  v.  Straw,  116  247. 
Wis.  207,  92  N.  W.  1094.  18.  Wagstaff  v.  Smith,  9  Ves.  520. 

8.  Arthur  v.  Arthur,  11  Ir.  Ec[.  511.  14.  Bain  v.  Lescher,  11  Sim.  397. 

3.  Ex  parte  Killick,  3  Mon.  D.  &  De  15.  Mar^petts  v.  Barringer,  7  Sim. 
G.  480.  482. 

4.  Lindsell  y.  Thacker,  12  Sim.  178.  1,6.  Darley  y.  Barley,  3  Atk.  399. 

5.  Archer  y.  Borke,  7  Ir.  Eq.  478.  And  see  Peachey,  Mar.  Settl.  279,  280; 
6L  Parker  y.  Brooke,  9  Ves.  583;      Macq.  Hus.  &  Wife,  308,  309. 

Adamson  v.  Armitage,  19  Ves.  415.  17.  Fox  y.  Hawks,  L.  E.  13  Ch.  D. 

7. y.  Lyne,  Youngfe,  562.     .  822.  ,  .         , 

8.  Ex  parte  Ray,  1  Madd.  199,  18.  Goulder  y.  Camm,  De.  G.  F.  ft 

9.  Dayis  y.  Prout,  7  Beay.  288.  J.  146, 

10.  Prichard  y.  Ames,  Turn  &  Buss. 
222. 
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once  decided  that  a  direction  ^^  that  the  interest  and  profits  be  paid 
to  her,  and  the  principal  to  her  or  to  her  order  by  note,  or  writing 
under  her  hand,"  created  a  trust  for  the  wife's  separate  use/*  So 
in  the  judgment  of  Sir  William  Fortescue,  Master  of  the  Rolls, 
did  the  words  ^'  that  she  should  enjoy  and  receive  the  issues  and 
profi'ts  of  the  estate.  **  And  Lord  Loughborough  gave  a  like  effect 
to  a  direction  that  certain  property  should  be  delivered  up  to  a 
married  woman  "whenever  she  should  demand  or  require  the 
same/'  ^*  A  similar  construction  has  also  been  applied  to  the 
words,  *'  to  be  laid  out  in  what  she  (the  wife)  shall  think  fit."  ** 
And  a  legacy  to  a  married  woman,  "  her  receipt  to  be  a  sufficient 
discharge  to  the  jexeeutpTs/'  has  been  hel^  aufficiejat/*  It  has.  been 
held  that  a  gift  to  the  wife's  separate  use  was  good,  although  the 
support  and  education  of  children  was  annexed  as  a  charge  upon 
it*"  The  expression  ."  her  intended  husband "  may  apply  to  a 
second  husband,  wheire  there  are  words  limiting  income  to  the 
wife's  separate  use  during  her. life,  for  this  latter  expression 
controls  the  former/'*  .         , 

§  263.  In  the  United  States. 

In  the  United  Stated  it  is  hdd  that' the  language  employed,  if 
language  be  necessarily  relied  on,  must  be  suitable.  Thus  in 
North  Carolina,  the  word«;  "  for  her  use,'^  haVe  been  held  sufficient 
to  exclude  the  husband't  dominion/*  So,  too,  the  words,  "  for  the 
entire  use,'  benefit,  profit,  and  advantjlge."  *^  In  Kentucky,  the 
Words,  "  for  her  own  proper  use  and  benefit,"  ate  held  sufficient.^ 
Su<*li,  too,  seems  to  have  been  the  rule  in  Mississippi.**  The 
word«,  *  to  the  use  and  benefit,'*  are  held  sufficient  in  Tennessee.** 
So    in   Alaba.ma,   words    importing   enjoyment,    "without   let, 

lj9.  Hulme  t.  Tenant,  1  Bro.  C..C.  Exch.  543.    An4  see  n.  to  Macq.  Hub. 

16.  "  &  Wife,  310. 

20.  Tyrrell  v.  Hope,  2  Att  .561.  25.  Hawkes  v.  Hubback,  L.  B.  11 
*'For  to  what  end  should  she  receXre  Bq.  5. 

It,"   says  this  judge,  ''if  it. is. the  2«.  Steel  v.  Steel,  1  Ired.  Eq.  (N.C.) 

property    of    the    husband    the    next  452;  Good  v.  Harris,  2  Ired.  Eq.  (N. 

moment  f"  C.)  630. 

21.  Dixon  V.  Olmius,  2  Cq^,  414.  2Y.  Heathman  v.  Hall,  3  Ired.  Eq. 
22.'  Atcherley  v.  Vernon,  10  Mod-  (N.  C.)  414. 

518.    See  Blacklow  v.  Laws^  2  Hare,  28.  Griffith  v.  Griffith,  5  B.  Mon. 

52.  '  (Ky.)   113. 

221.  Warmck  v.  Hawkins,  13  B.  L.  29.  Warren  v.  Halsey,  1  S.  &  M. 
&  Eq.  174.  Ch.  (Miss.)  647. 

24.  Cape  t.  Cape,  2  You.  &  ColL  80.   Hamilton   v.   Bishop,   8   Yerg. 

(Tenn.)  33. 
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hindrance,  ot  molestation  [whatever."  *^  .  Ai^dirliere  oiie  dauae.  of 
a  will  applies  the  worde^  ^'  in  trust  for  the  separate  use/'  to  certain 
property,  and  another  applies  to  certain  property  the  words  '-  in 
trust"  only,  the  separate  use  may  by  construction  embrace  the 
whole.'*  The  word  "  exclusively  "  in  the  wife's  favor  is  .held  to 
exclude  thie  busband!.^  *  So,  too,  "  toT)e  bers  and  hers  only."  **     A 


■  . '  •  J 


trust,  to  pay  income  to  a  wife"  "  for  and  during  the  joint  lives  of 
her  and  her  husband,  taking  ber  receipt  tberef or,"  is  held  to  give 
her  a  sole  and  separate  estate  in  tbe  income,**  and  a. trust  to  the 
"  exclusive  use,  benefit,  and  behoof,"  is  held  suflficient  to  create 
a  separate  use.*''  Soj  too,  "  for  her  own  use  and  benefit,  indc" 
pendent  of  any  otber  person." "  So,  too,  "  absolutely,"  in  a 
suitable  connection.  So,  too,  "  to  be  for  ber  own  and  her  family's 
use  during  her.  natural  life,"  **  Op,  "for  tbe  use  and  benefit  of 
the  wife  and  her  heirs.^^*  Or,  "not  to  be  sold,  bartered,  or 
traded  by  the  husl>and."  ♦* 

The  words,  to  the'  wife's  sole  and  separate  use,"  are  most 
commonly  appli^.1^*  .6r,  "  solely  for  ber  own  usa"  *^  Or,  "  for 
the  sole  use  and. benefit  of."**..  Anid  "to  bave  for  her  sole  and 
separate  use  during  life^^"  *•  or.  by.  a  will  providing  that  a  daughter 
and  her  husband,  sbould  reside  on  testator'^s,  estate  lentil  other  real 

SI.  JNTewman  y.  ^a^d,  12  A^.  ?P.     ,    .40.  Hed(  y.  CUppenger,  j5  ,Pa.  385; 
And  Bee  Clarke  v.  Windham,  ib.  798.    .  Hamilton  v.  Bishop,  8  Yerg,  (Tenn.) 


L  Davis  y.  Cain,  1  Ited.  '^(J.  (N.  33. 
C.)  .304.     Sea   farther,  as 'to  wovd^  '      41.   Good'  y.   Harrisi   2   Ired.   Eq. 
whieh   constitute' a,. separate   estate^  •;  (K*  Q.)', 630^. . 

Wilson  T.  Bailer,  3  l^trobh.  Eq.  (8.  d)  .  tt.    Voodrj^  .  ji    Kirkpatrick,    2 

258;  Clark  T.'Maguire,  16  Ho.  302;  Swan,  218;   Clarke  v.  Windham,   12 

GoodrumET.  Goodrum,  S'Ireid.'IQq.  (N.  Ala.  796. 

C.) .  31,3;' Densfm.  V.  rPat^on,,  19  .Ga>   •      148. ,  See   $  3l!9   et  teq.;  Bobinsofa 

577;  Bradford  v.  Greenway, .  17  Ala.  v.   O'Neal,   56    Ala.    541;    Swain   v. 

797.  Pnane^  48  Cal.  358;  Short  v.  Battle, 

as.  Gotild  T.  HiDi  18  Ala.  8*.  52  Ala.  -^56. 

S4:   ElKa  ▼.   Woodsy  I   Bleh.   Sq.  44.  Ih.;  Snyder  y.&ny&^t,  10  Pa; 

(8.  C.)    Iff;   Ozlejr  v.  Ikelheimer,  26  423;  Jaryis  v.  Prentice,  19  Conn.  273; 

Ala.  332.  Goodrum  V.  Goodrum,  8  Ired.  Eq.  (N. 

S5.    As    to    ineome,    increase,    and'  C.)  313;  Griffith  v.  Griffith,  5  B.  Mon. 

profitSy  see  supra,  §  258.  (Ky.)  113;  Stuart  y.  Kissam,  3  Barb. 

Se.  Charles  y.  Coker,  2  6.  C.  (K  S.)  0^,  T;)  494. 

122.  45.   Blakeslee  V.  Mobile  Life   Ins. 

87.  Williams  V.  Avery,  38  Ala.  115.  Co.j  57  Ala.  205;   Miller  v.  Vose,  62 

S«.  Wffliams  ▼.  MaiilV  20  Ala.  T21 ;  Ala.  122. 

Ashcraft  v.  Little,  4  Ired.  Eq.  (N.  C.)  46.  Dezendorf  v.  Humphr^s^  95  Va. 

236.  473,  28  8^  E.  880. 

89.  Brown  r.  Johnson,  17  Ala,  232; 
Short  T.  Battle,  51^  Ala.  456. 


(   . 
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estate  dhonld  be  parciha^  for  them  as  provided  by  the  wilL^  A 
deed  by  a  husband  to  a  truetee  iot  a  ^ife  ilnd  her  children^  with 
power  to  her  to  sell  or  exohafige  the  land  with  the  trustee's  consent, 
creates  an  equitable  and  not  a  statutory  separate  estate;^^ 

§  264.  What  Words  are  Insufficient  to  Create  Estate ;  In  Eng- 
land. 

A  mere  trust  to  pay  the  income  of  a  fund  to  a  certain  married 
woman,  or  to  her  and  her  assigns,  is  in  England  held  not  sufficient 
to  prevent  the  marital  rights  from  attaching.**  Nor  is  a  devise 
to  a  certain  widow's  sole  use  and  benefit  without,  reference  to  a 
future  husband.''®  Even  a  gift  to  a  wife  "  for  her  use  "  has  been 
held  not  a  sufficiently  unequivocal  declaration  of  an  intention  to 
create  a  trust  for  the  separate  u^e  of  the  wif e.*^  Some  words  have 
greater  efficacy  than  others.  Thus  it  has  beeU)  said  that  the  word 
•*  enjoy "  is  very  strong  to  imply  a  separate  use.**  And  mudi. 
controversy  has  arisen  in  the  English  chancery,  courts  over  the  use 
of  the  word  ",  own  "  as  synonymous  with  "  sole,"  the  result  of 
which  is  to  establish  that  there  is  a  substantial  distinction  between 
a  gift  to  a  wife  "  for  her  sole  use  "  and  agift.  "  for  her  own  use," 
or  '*  for  her  own  use  and  benefit."  "  And  it  having  been  decided 
that  the  word  "  own  "  had  no  exclusive  meaning,  it  was  next  deter- 
mined that  a  trust  tb  pay  the  proceeds  of  real  estate  iritd  the  proper 
hands  of  a  married  woman  for  her  own  use  and  benefit  was  not  a 
gift  to  the  wife's  separate  use,  the  word  "  proper ''  being  the  Latin 
form  of  the  word  "  own,"  and  therefore  payment  into  the  wife's 
proper  hands  signifying  the  same  thing  as  into  her  own  hands,'* 
Lord  Brougham  thus  in  eflFect  overruled  a  decision  of  Lord 
Alvanley,  who  had  held  that  the  use  of  the  word  *■  proper  "  would 
create  a  separa+e  use.'*  This  later  construction,  coming  from  a 
jurisdiction  so  conclusive,  has  ^ce  prevailed,  though  not  without 
some  expressions  of  dissatisfaction  in  the  lower  courts."    And 

47.  Bussell  v.  Andrews,  130  Ala.  58.  Sir  William  Forteseue,  in  Tjr- 
222,  24  So.  573.  roll  v.  Hope,. 2  Atk.  558. 

48.  Jones  v.  Jones'  Exr.,  96  Ya.  53.  See  Lord  Brougham's  judgment 
749,  32  S.  E.  463;  Butleijge  V.  But-  ia  Tyler  ▼,  l^tike,  Z  Buss*  St  M.  167; 
ledge  (Mo.),  119  S.  W.  489.  Johnes  v.  Lockhart,  3  Bro.  C.  C.  383, 

49.  Lumb  v..  Milnes,   5  Ves.   517;  n.;  Peaehey,  Mar.  ScUl.  282. 
Brown  v.  Clark,  3  Ves.  166;  Spirett       .  54.   Tyler  v.  Lake,  Z  Buss,  ft  M. 
V.  Willows,  11  Jur.  (N,  S.)  70.  187./  ^ 

50.  Gilbert  v.  Lewijs*  1  Be  G.  J.         55.  Hartley  v.  Hurle,  5  Ves.  545, 

&  M.  38.  .8^0  See  Vice-chancellor  WigfamiHn 

51.  .Tacobs  v.  Amyatt,  1  Madd.  376,  Blacklow  y.  Laws,  2  Hare;,  49;  Maeq. 
n.;  WillsT.  Sayers,  4  Madd.411;Bob-  Hus.  ft  Wife,  309;  Peaehey,  Mar. 
arts  T.  Spieer,  5  Madd.  491.  Settl.  282. 
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agait\,  laiguagerof ithe.do^ol:,  e^cpres^ite'.of  hi^  «atent;to  limj^\ 
property  to  the.  wife^'a  ^ep^ratje  rusej  in$y  be.Kjpiitrtriled;  y>y.  :jpthej: 
worcU  or  provisrr^ja^  6o  Ji&  to  &eg9t4ve  suok  -  a  suppoaition..  Xhift 
principle. was  applied  to. the .wife'^  disadvantage i&.a  <cas&  wherij 
otheiB  were  made  thQ.object€(  of  the  bpunty  with. her."      .•! 

Whether,  th^  word  "  sole "  i^  of  itsialf  sufflcienit  to  create  a 
separate  use  is  douhtfuL  Different  opinioas  haye  been  expres^ 
on  this  point.  /But  in. la  case,  before  \"ieie-Cha»eellor  Kinderdetjr 
the  word  "  sole  "  w4s  deemed,  insufficient,  in  a  devise  of  property 
to  a  female,  hj^  Wrs,  execu^tons,  administratoors^  and  a^sigas^  /^  for 
her  and  their  owti  »>le  and  absolute  usie^  and  b^efiit/'  to  create  a 
separate  estate;  since  the.wofd  '^  &0I&/'  as  h^e  used,  had- reference 
not  only  to  the  female  herself,  but  to  her  heiirs,  ;e^ecutors,  ajdmin* 
istratorsy  and  as&igu$,.  who  certainly  coi^d  n^t  be  considered 
beneficiaries,  under  ai^y  such  truat"* 

§  265.  In  the  United  States. 

There  is  authori^r^'iii^lbe' -United  States  agaiMt.penmtHng  siick 
expressions  aa^tbeae  to. create  the  separate  use^  und  the  following 
hate  been  held  ihsiiffioient: .  -  '^  For  the  iiae  and  benefit  of,''  ^*  **  in. 
her  own  right,'^'^  ^^fpr  the  joint  use  of  husband  and  wiife^"  **  "  to 
her  and  the  heirs  of  her  body  and  to  them  alone,"  and  similar 
exjM^ssions,*^  or  where,  instiead  of  red^traint  of  hii^band^S'  right  of 
disposition,  is  st^t^  !a  imere  exemption'  from,  liability  for  his 
debtfi,*^  or  where  a : will  provided  ;  that  the  executor  **ean''  sell 
certain  land  and. divide  it  among  the  testator's  married  daughters^ 
his  sons-in-law  not  to  "  interfere  V  in  any  manner  with  the  prop- 
erty/* or,  to  some  one's  wife,  without  further  exclusive  descfip- 

67.  Wardle  ▼.  Claxton,  9  Siiki.  524.  .       00.  Leete  v.  State  Bank  of  St.  Loms^ 

And  see  Gilchrist  v.  Cator,  1  De  G.  141  Mo.  574,  42  B.  W:  1074. 

ft  8.  188.  .61.  Geyer  7.  Branch  Ban]^>21  Ala. 

58.  Lewis  ▼.  Mathews,  L.  B.  .2  Eq,  414.  Cf.  Charleys  ▼,  Coker^  2  S.  C. 
177.  And  see  Trontbeck  v.  Boughey,  (N.  8.)  122.  See  post  as, to  convey- 
L.  B.  2  Eq.  534.  See  also,  as  to  prop-,  ances  to  husband  and  wife,  §  .564  et 
erty  to  hnsband  and  another  in  trust,  seq, 

Zx  parte  Beilby,  1  Glyn  &  Jam.  167;  62.  CleTestine's  Appeal,.  15  Pa.  499; 

A.  to  Peachey,  Mar.  Settl.  283.  Bryan  v.  Duncan,  11  Ga.  67;  Poster 

59.  CleTestine's  Appeal,  15  Pa.  499;  v.  Kerr,  4  Rich.  Eq.  (S.  C.)  390. 
Fears  T.  Brooks^.  12. Qq!./ 198;  Tenant  63.  Harris  v.  Harbeson^  9.  Bush 
T.  Stoney,  1  Rich-  Eq.  (8.  C.)  222]|.  (Ky.)  397;  Gillespie  v.  BurHnson,  28 
Prout  V.  Roby,,15  Wall.  (U.  ,S.)  471;  Ala.  55^.  But  see  Young  v,  Youn|^, 
Merrill  v.  Bullock,  105  Mass.  480;  2  Jones  Eq.  (N,  G.)  26^. 
Ouishaber  v.  Hairman^  2  Buph  (iKy.),  64.  Sehwarz  y.  Griffith 'a  Exr.,  7  Ky, 
320.  Law  Bep.  (abstract)  532...    ,. 


§  266 


HUSBAND  AND   WIFE. 


282 


tion/'*  Li  South  Carolina,  the  words,  for  '*  the  use  of  his  wiiEe,'* 
are  hdd  insufficient.*^  A  gift  or  bequest  to  ^^  a  married  woman 
and  her  children,  bom  and  thereafter  to  be  bom,"  does  not  invest 
her  with  an  estate  to  her  sole  and  separate  use,  but  makes  her  a 
tenant  in  common  (joint-tenancy  having  been  abolished)  with  her 
children.*^  And  it  would  appear,  in  general,  that  where  property 
is  given  for  the  use  and  support  of  two  or  more  together,  one  of 
them  being  a  married  woman,  it  cannot  be  considered  as  vesting 
a  separate  estate  in  the  married  woman;  for  exclusiveness  of 
enjoyment  is  an  important  element  in  such  estates.^  This  doc- 
trine is  not  inconsistent  with  the  well-established  right  of  a  donor 
to  make  a  trust  first  to  the  wife's  separate  use,  then  over  to  some 
one  else,  provided  the  instrument  uses  apt  language  for  that  pur- 
pose.** In  Illinois  it  is  held  that  the  disabilities  of  coverture  are 
not  so  far  removed  by  the  separate  property  act  as  to  take  married 
women  out  of  the  P/aving  clause  of  the  statute,  of  limitfU^ions.^* . 

§  266.  Neceaaity  of  Preserving  Identity  of  Estate. 

Am  to  mingled  funds  generally^  the  rule  applies  that  equity  will 
Qjbt  interfere  whete  a  fund  set  apart  for  the  wife's  sole  benefit  has 
become  mixed  with  other  funds  beyond  the  possibility  of  identifir 
^atiori.^^ 

But,  on  the  other  hand,  the  proceeds  of  a  transfer  of  the  wife's 
separate  property,-  which  it  ia  understood  shall  be  the  wife's,  may 
be  followed  by  her  in  equity,  provided  she  can  traee  the  identity^ 
and  has  acted  consistently  with  her  claim  of  title,  even  though  the 
husband  takes  the  title  in  himself.^^ 

In  Missouri  it  is  held  that  a  separate  equitable  estate  in  the 
wife  is  created  where  the  title  to  property  bought  with  her  funds,  is 
taken  in  the  name  of  the  husband.^' 


65.  Moore  v.  Jones,  13  Ala.  296; 
Fitch  r.  Ayer,  2  Conn.  143 ;  Shirley  v. 
Shirley,  9  Paige  (N.  T.),  3S4. 

66.  Tennant  v.  Stoney,  1  Rich.  Eq. 
(S.  C.)  222;  McDonald  ▼.  Crockett,  2 
McC.  Ch.  (S.  C.)  130. 

67.  Bnnn  v.  Bank  of  Mobile,  2  Ala. 
152. 

68.  Harkins  t.  Coalter,  2  Port.  463; 
Clancy,  Hub.  &  Wife,  269;  Inge  ▼. 
Forrester,  6  Ala.  418.  A  proTision 
that  three  danghters  shall  "  enjoy 
their '  respective  portions  as  they  see 
fit,"  does  not  exclude  their  husbands. 
Wood  ▼.  Polk,  12  Heisk.  (Tenn.)  220. 


But  cf .  MetropoUtan  Bank  y.  Taylor, 
53  Mo.  544. 

69.  See  Wifrren  v.  Haley,  ISAM. 
Ch.  (Miss.)  647. 

7d.  Morrison  ▼.  Nontian,  47  111.  477. 

71.  Buck  V.  Ashbrook,  59  Mo.  200. 

72.  Dula  r.  Young,  70  N.  C.  450; 
Haden  v.  Ivey,  51  Ala.  381. 

73.  Donovan  v.  Griffith,  215  Mo.  149, 
114  S.  W.  621.  Thus,  where  a  hus- 
band so  holds  the  legal  title,  the  title 
held  by  him  merges  in  her  equitable 
title  at  her  death  and  vests  the  title 
in  her  heirs.  Stark  v.  Kirehgraber, 
186  Mo.  633,  85  8.  W.  868,  105  Am. 
St.  629. 


283  EQUITABLE   8SPA&ATS   ESTATE.  $26? 

A  distinc^tion  may  dometimes.  be  requisite  between  the  case 
where  a  wife  asserts  her  equitable  title  against  her  .husband,  and 
that  where  her  tide  is  claimed  against  bona  /i(2e  purchasers  from 
the  husband,  having  neither  actual  nor  constructive  notice  of  her 
title/* 

Where  the  wife's  separate  estate  is  soldi  for  a  debt  of  the 
ancestor  from  whom  it  descended,  it  has  been  held  in  New  York 
that  the  surplus  belongs  to  the  hii&band/*^  Aiid  where  a  wife  joins 
with  her  husband  in  the  conveyance  of  her  land,  without  any 
understanding  or  agreement  that  the  proceeds  are  to  be  applied 
to  her  separate  use,  such  proceeds  vest  absolutely  in  him  dis- 
charged of  all  claims  on  herpart/*  For  the.  presumption  in  such 
cases  is  that  she  voluntarily  abandons  her  separate  use  in  his  favor; 
though  the  question  after  all  is  one  of  evidence.''^ 

§  267.  Separi^te  Eatate  as  Tntst  Pimd  for  Pajyment  of  Wife's 
.  Delfts. 
The  separate  estate  of.  a  married  woman  is  in  saitable  instances 
to  be  treated  as  a  trust  fuiid  fov  the  payihent  of  het  separaite  debts. 
How  far  this  doctrine,  should  be  carried,  the  authorities  are  not 
agreed/'  But  it  rests  apparently  upon  the  assumption  that,  by 
virtue  of  her  tight  to  dispose  of  stwh  property  (of  which  we  shall 
speak  more  at  length  in  this  chapter),  she  has  txmtracted  expressly 
or  by  implication  with  reference  to  her  separate  estate,  the  creditor 
reposing  his  faith  accordingly.  And  hence  it  is  held  that  where 
a  stranger  advanced  moneys  for  the  support  of  a  wife  living 
separate  from  her  husband  and  in  destitute  circumstances,  her 
separate  estate,  after  her  death,  will  be  bound  thereby  and  also 
for  her  needful  burial  and  funeral  expenses.^*  Nor,  in  the  absence 
of  an  intention  on  the  wife^s  part  to  make  such  estate  liable,  can 
it  be  subj^ted  to  her  general  debts  contracted  during  covertur^.** 
But  in  Mississippi  a  disposition  has  been  manifested  to  overturn 

74.  See  pdit,  §  272.  qaeBtions  this  rale/whieh  ease  in  turn 

75.  Wood  v.  Genet,  8  Paige  (N.  is  disapi^iroved  by  Hodgson  V.  "Wll. 
Y.),  137.  "         Kamson,  42  h.T,  676. 

70.  Chester    v.    Oreer,    5    Humph.  79,  Hodgson  v.  Williamson,  42  L.  T. 

(Tenn.)    26;    Temple  v.  Williams,  4  676. 

Ired.  Bq.  (N.  C.)  39.  80.  Difckson  v.  MlHer,  11  S.  &  M. 

77.  Temple  V.  Williams,  4  Ired.  Eq.  (Miss.)  594;  Kiiox  ▼.  Picket,  4 
(K.  C.)  39.  DesAtis.  (S.  0.)  9t;  Oee  ▼.  Gee,  2  Dev. 

78.  2  Story;  Eq.  Jur.,  §  13&8,  n.;  ft  Bat.  (N:  C.)  103;  HaygoOd  ▼.  Hat- 
Norton  V.  ToTvin,  2  P.  Wms.  144.  ris,  10  Ala.  291;  Chirtls  v.  I^gel,  2 
Vaughan  v.  Walker,  8  It.  Ch.  458,  Bandf.  Ch.  (N.  T.)  287. 


'this  doctrine, .  and  to  establish  a  neir  and  fairer  irule  in  eqmtj; 
and  it  is  held  that. the  wife's  separate  property,  owned  befoi^ 
marriage,,  may  be  thus  subjected  to  the  paynient  •  of  necessaries 
furnished  her  while  3ole  and  a  minor,^  and  a  similar  hUe  prevails 

in  some  other  States.'^ 

§  268.  Duration  of  Estate. 

III  England  the. quality  of  separate  estate  ceases  on  the  death 
of  the  wife ;  and  if  her  husband  survives  her,  he  becomes  entitled 
to  the  property  as  though  it  had  never  been  settled  to  her  separate 
use.  For  the  separate  use  was  created  only  for  the  marriage 
state,  and  was  not  designed  to  extend  beyond  the  dissolution  of 
marriage,  or  when  the  necessity  of  the  trust  should  be  no  longer 
felt.  Thus  choses  in  possession  settled  to  the  wife's  separate  use 
vest  in  the  husband  absolutely  upon  his  survivorship.** 
'  Til  the  United  States,  as  in-  England,  the  sepffrate  ^tate  in 
equity  continues  only  during  the  marriage  state,  %itli  probably 
similar  qualifications.**  The  estate  of  the  trustee,  as  sueh,tef  mi- 
nates'  on:  the  wife's  death***  Where  a  eonveyance  is  made  in  trust 
for  the  separate  use  of  a  married  woman,  or  for  such  person  as 
she  should  direct,  and  she  makies  n6  appointment,  it  is  held  in 
Pennsylvania  that  the  trustee  after  her  death  is  entitled  to  recover 
the  property  for  her  representatives.^* 

§  269.  Husband's  Rights  on  Wife^s  Decease. 

The  wife's  separate  choses  in  action  may  be  recovered  by  the 
husband  on  her  death  in  his  right  as  her  administrator.*^  So, 
doubtless,  her  separate  chattels  reaj  go  to  the  husband  as  survivor. 
Tn  short,  the  wife^s  geparate  property,  upon  the  wife's  death,  is 
freed  from  its  peculiar  incidents,  and  becomes  like  any  other  estate 

81.  Dickson.  V.  MiUer,  11  8.  A.M.  doming  indel>ted  ps  behalTpt  his  wife, 

(Miss.)    594.      '*  In   marriage,"   ob-  with  no  possibility  of  his  foeeiving  an 

serves  Mr.  Justice  Thacher,  *  *  although  amount  even  equal  to  her  debts. "    Ih. 

a  husband  rpns  the  hazard  of  becom-  82.   Cater  v.   Eveleigh,   4   Desans. 

ing  liable  for  his  wife  in  an  amount  (8,  C.)  19;  Young  ▼.  Smith,  9  Bnsh 

greater  than  the  value  of  the  estate  (Kj.)  421.    Upon  this  subject,  from 

h9  i«e6iYes  by  her,  he  also  has  the  the  statutory  point  of  view,  see  post, 

chance  of  receiving  by  her  an  amount  83.  Molony  y.  Kennedyt   10  Sim. 

far  exQseding  her  del>ts.    But  where  254. 

the  whole  estate  of  a  wife,  notwith-  84.  Supra,  §  253. 

standing  eovertnxe,  eontinues  separate  85.  Bercy  ▼.  Lavretta,  63  Ala.  374. 

to  her,  there  is  no  such  recompenaQ  88.  Dinsmoie  t.  Biggert,  9  Pa.  133. 

to  the  husband  for  his  obligation  for  '     87.  Prondley  ▼.  Fielder,  2  Myl.  ft  K. 

his  wife 's  debts,  brut  on  the  eontvary>  57 ;  Drury  v.  Scott,  4  You.  ft  Coll.  Ch. 

there  may  be  a  certainty  of  his  be-  264;  Stead  v.  Clay,  1  Sim.  294. 
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of  hers: ^^P^ei^D^ay' remain  ai/^ber  d^cease^^^'  AnHit^^^^s^cleai' 
that '  the  Jlasbfttui  ma;  be  teaiazit  by  the  curtesj^^:  as  ui»tialyif  not 
expressly  e^tcloded  from 'all  marital' interest*^  The  husband  sur- 
viving his  wife  has  the  same  rights  in  her  separate  estate,  as  in  her 
other  property,  eren  thoagh  another  be  appointed  udministsator.^^ 
And  jet  if  the  husband^  on  surviyorshi|^,  is  entitled  to  his  wife's 
separate  personal  estate  by  virtue  of  his  marital  rights^  he  must, 
in  order  to  obtain  it  from  others,  and  have  a  firm  title  against 
creditors,  take  out  letters  of  :administration,  as  Americaii  eases 
hold, —  at  least  where  antenuptial  debts  of  the  wife  have  not  been 
recovered  during  marriaget*^ 

§  270.  What  Wm  Bar  Husband's  Rights. 

The  wife  may  defeat  her  busband's  claim  after  her  death  by 
exercising  her  power  of  disposition  during  her  lifetime,—  a  power 
which  is  recognized  in  a  m^arried  woman  so  far  as  her  separate 
property  is  concemed.'^  So,  too,  by  the  terms  of  the  triist,  the 
husband's  rights  on  her  decease  may  be  prevented  from  attaching. 
Thus,  where  a  wife  entitled  to  separate  property  for  life,  under  a 
settlement  which  directed  that  all  the  trust  property  and  all  the 
income  thereof  "  remaining  unapplied  "  at  her  death  should  go  in 
a  certain  manner,.  left  her  husband  some  years  before  her  death; 
and  the  tinistees  received  the  income  regularly,  and  paid  it  into  a 
Lank  in  their  own  names,  with  her  privity,  making  remittances  to 
her  as  she  required  money ;  and  upon  the  wife's  death  the  sum  of 
£888  was  found  among  her  effects,  and  a  balance  of  £2,049 
accumulated  income  stood  to  the  credit  of  the  trustees  in  the  bank; 
it  was  held  by  the  Vice-Chancellor  of  England  that  the  former 
went  to  the  surviving  husband  by  virtue  of  his  marital  right,  w)iile 
the  latter  was  bound  by  the  trusts  of  the  deed  as  the  result  of 
incam^  "  remaining  unapplied  '^  at  her  death.®* 

88.  Hacq^.  Hus.  &  Wife,  2.85;  u  excluded  frpan.  curtefipr. .  Moore  v. 
Peachey,  Mar.  SettL   278;    Sloper  v.  .    Webster,  L.  E.  3  Eq.  267. 

r-ottren,   6   El.   &   BL    501;    Bird  v.  90.  Spann  v.  Jennings,  1  HiU  Ch. 

Pegrum,  13  0.  B.  650;  fi.  e.,  17  Jur*  (N.  T.)  3B5;  Good  v.  Harris,  2  Ired. 

379.  Eq.  (N".  C.)  630;  McKay  v.  AJlen,  6 

89.  Lushington  v.  Sewell,  1  Sim.  Yerg.  (Term.)  44.  And  see  Cooney  v. 
548;  Roberts  v.  Bixwen,  1  Atk.  606,  '  Woodbum,  33  Md.  320,  where  wife 
per  Lord  Hardwicke;  Macq.  Hus.  9s  left  no  issue  surviving. 

Wife,  287;  Appleton  v.  Rowley,  L.  R.  91.  McKay  v.  Allen,  6  Yerg.  (Tenn.) 

S  Eq.  139 ;  Cooper  v.  Macdonald,  L.  R.      44. 

7  Ch.  D.  288.    Otherwise,  where  by  the  92.  Macq.  Hus.  &  Wife,  285.     This 

terms  of  the  separate  use  the  husband      will  presently  be  considered  further. 

93.  Johnstone  v.  Lumb,  15  Sim.  30  S. 
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i  27  L  Effect  of  Estate  on  Husband's  Marital  Obligations 

It  would  appear  to  be  the  English  doctrine  that  the  marital 
obligations  of  the  husband  are  not  eseentially  altered  bj  her  right 
to  e^arate  property.  Thufi^  it  is  held  that  the  wife  is  not  bound 
to  maintain  her  husband  out  of  her  s^arat6  f ortune,  nor  to  bring 
any  part  of  it  into  contribution  for  family  purposes*^  And  there 
seems  to  be  no  legal  authority  to  support  the  notion  that  the  hus- 
band's liabilities  on  her  general  debts  are  thereby  altered  during 
their  joint  lives.*^  The  common-law  liabilities  of  the  husband, 
to  be  )»ure,  rest  in  great  measure  upon  his  right  to  his  wife's 
property;  yet  we  may  admit  that  it  would  be  difficult  to  adjust 
any  new  rule  except  upon  partnership  principles.  If  one  marries 
a  ridi  wife,  therefore,  who  chooses  to  hoard  her  savings  by  herself, 
bequeath  all  to  others,  and  compel  him,  a  poor  man,  to  pay  for 
everything  she  or  the  children  need,  all  their  lives,  he  assuming  her 
antenuptial  debts  besides,  it  is  possible  that  even  equity  will  deny 
him  relief.  We  here  suppose  that  neither  legislation  nor  the 
wife's  own  disposition  of  her  separate  property  affects  the  question. 

Moreover,  the  wife  is  not  bound  to  maintain,  educate,  or  provide 
for  her  children  out  of  her  separate  property;  and  even  though 
she  elope  from  her  husband,  equity  will  not  lay  hold  of  her  estate 
for  that  purpose.  This  is  a  settled  point  in  England,  unless  the 
legislature  shall  change  the  law  hereafter ;  for  the  House  of  Lords 
so  decided  in  Hodgden  v.  Hodgden,  on  appeal  from  the  lower  court 
of  chancery,  and  under  the  advice  of  Lord-Chancellor  Cottenham.*' 

And  yet,  whenever  a  settlement  of  the  wife's  equity  is  decreed, 
where  the  husband  or  his  legal  representative  seeks  to  recover  for 
himself  her  choses  in  action,  the  children  of  the  marriage  are 
included  within  its  benefits;  though^  to  be  sure,  the  wife  may 
waive  the  claim  altogether  without  reference  to  them.*^ 

The  English  doctrine  that  the  wife's  separate  estate  is  not  neces- 
sarily liable  for  her  own  general  or  antenuptial  debts  is  also 
admitted  in  the  United  States.  Thus  it  is  held  in  New  York  that 
the  only  ground  on.  n^hich  the  wife's  separate  property  can  be 
reached  for  her  antenuptial  debts  is  that  of  appointment;  that  is, 
some  act  of  hers  after  marriage  which  indicates  an  intention  to 
charge  the  property.** 

94.  Lamb  ▼.  Milnes,  5  Ves.  520..  97.  See  supra,  as  to  the  wife  ^s  equity 

96.   See  Macq.  Hns.  ft  Wife,  288.  to  a  settlement,  §  175. 

In  re  Baker's  TrustB,  L.  R.  13  Eq.  9S.  Vanderheyden    v.    MaUory,     1 

168.  Oomst.  452. 
96.  4  CI.  ft  Fin.  323,  reversing  the 

decree  of  the  eourt  below. 
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In  general  th^  kudband'B  obligation  to  maintain  his  "wife  and 
family  remains  unaffected  by  the  fact  that  the  wife  holds  separate 
property.  This  rule  is  fully  asserted  in  New  York.  For  it  is 
declared  that,  thi^ugh  by  a  marriage  settlement  the  wife's  whole 
property  is  secured  to  her  separate  use,  her  husband  is  neverthe- 
less bound  to  maintain  her,  and  camiot  make  the  <expene»eB  a  charge 
on  her  separate  estate.  Nor  can  the  admissions  of  the  wife,  dur- 
ing coverture,  that  the  expenses  were  to  be  borne  by  her  separate 
estate,  be  set  up  by  the  husband  to  impair  her  right,  under  the 
settlement."*  "  The  utmost  I  can  do  in  this  oase,"  observed  Chan- 
cellor Kent,  "is  to  allow  the  husband  to  be  credited  ^th  any 
necessary  reparations  bestowed  by  him  on  any  part  of  her  estate, 
and  with  any  particular  specific  appropriation  of  her  property 
(not  being  for  the  ordinary  maintenance  of  her  or  his  family) 
which  may  have  been  made  by  her  special  assent  and  direction  in 
the  given  case,  and  apparently  fcfr  her  benefit."  ^ 

§  272.  Rights  of  Bona  Fide  Purchasers  from  Husband^ 

It  is  possible  that  a  provision  for  the  wife's  separate  use  may 
fail,  as  against  third  parties,  bona  fide  purchasers,  wherever  the 
husband  can  dispose  pf  the  property  without  their  having  notice 

of  the  trust.* 

.    •  ■  •        •■  ■  • 

§  273.  Restraint  on  Anticipation  or  Alienation.  . 

The  clause  of  restraint  upon  anticipation  is  an  important  ele- 
ment in  the  doctrine  of  the  wife's  separate  use,  as  administered  in 
England.;  This  <^ause  was  sanctioned  by  Lord  Thnrlow,'  and  is 
frequently  to  be  met  with  in  modem  conveyance^;  and  is  pro- 
nounced by  Mr.  Macqueen,  and  by  eminent  English  jurists,  a 
salutary  clause  which  t^kes  from  the  wife  the  power  of  bringing 
ruin  upon  herself;  though  it  is  manifestly  in  form  a  fetter  upon 
the  trust  estate,  while  tlie  wisdom  of  its  establishment  in  any  case 
dependjS  iipon  tbe  folly  of  the  beneficiary.*  llV^ith  a  perfect  liberty 
of  disposal,  the  danger  Arose  that  the  wife. might  be  persuaded  to 
part  with,  or  charge  her  separate  property,  even  against  her  better 

90.  Meth.  Ep.  Clmreh  v.  Jaques,  1  2.  Parker  v.  Brooke,  9  Yes.  5S3 ; 

Johns.  Ch.  (N;  T.)  460.  Macq.  JB^s,  &  Wife,  291. 

1.  Tb,  It  111&7  be  said  ihA%  the  ^bove         .3.-  Miss  iWataon  's  Case.    See  Pvbus 

caae  arose  out  of  an  antentiptial  eon-  v.  Smith,  3  Bro.  C.  C.  340,  fi.     This 

tract  between  htfaband  and:  wife,  .«nd  doctrine  was  afterwards  affirmed  i|i 

that  the  eourt^nierelj  i^ttaiaed.the  Jack^qa  t.  Hobhouse,  Z  Mer.  4S7,  by 

husband  from  iettjagr  as&de  hi/i  own  Lord  JEHdon.  . 

bargain.  '  4.  See  Macq.  Hos.  &  Wifey  ai2. 
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judgment^  through!  the  sectret  ic^tid  subtle  is^ucxncos  /which  her 
huahaud  might  bring  to  .be^r  upon  heir.:  ; JBut^bj.the  cl^usj^  against 
^nticipaiion^.nthe  wife's  hands  are  tied  .up ; ;  shQ,  haa  pot  the  pqwer 
^f  alienating  oir  encumbering  the  pyoparty;;  and  the  donor  can 
place  his  gift  beyond  the  possibility,  of  matrimonial  .qont^ntion. 
The  restraint. upon  anticipation  not. only  applies  to : personal. prop- 
erty, but  extends  evien  to  landed,  property,,  natwithstandii^  the 
common-law  methods  by  which  the  wif^  may  ordinarily  Alienate 
and  eacumbeir  iauch  estate ;  ^  so  that  a.perso]^  may  now  devise  lands 
to  a  married  w6man  in  fj&e-simple.  in  such  a,  manner  aB;  to  disable 
her  during  coverture  from  making  any  .salQ^  mortgage,  ch^^rge^  or 
encumbrance  whatever  to  take  effect  against;  it.*^  It  applies  equally 
to  estates  for  life  or  in  fee** 

The  na:me  of  this  important  clause  otiginates  in  the  circum- 
stances under  which  it  was  firat  applied.^  The  general  purport  of 
this  expression  is  that  the  wife  shall  be  prohibited  the  anticipation 
of  the  income  of  her  separate  property  or  the  anticipation  of  the 
capital  of  the  fund.  Yet  the  word  "  anticipation  "  heed  iiot  be 
used  in  clauses  of  this  sort,  nor  is  any  particular  form  of  expres- 
sion necessary.*  This  restraint  will  not  prevent  a  husband  from 
receiving  his  wife's  separate  income,  nor  render  his  estate  liable 
for  more  than  one  year's  income,  nor,  in  general,  interfere  with 
arrears  of  income ;  but  it  prevents  anticipating  income  on  her  part, 
and  subjecting  to  her  dominion  or  her  liabiliti^  the  capital  or 
income  which  is  not  yet  payable.® 

Like  the  separate  use  itself,  this  clause  of  restraint  on  anticipa- 
tion exists  only  in  the  marriage  state;  and  property  vested  in  a 
single  woman  she  may  dispose  of  absolutely,  despite  such  limita- 

5.  Bagget  v.  Mens,  1  Phil.  627,  per  Macq.  Htis.  &  Wife,  314,  n.;  Steedman 
liord  Lyndhurst;  1  CoU.  138;  Macq.  -▼.  Poole,  6  Hare.,  193 ;  Parkea  v,  W&ite, 
Hub.  &  Wife,  3?.2;  Peacbey,  Mar.  11  Ves.  222 ;  Clark  v.  Pister,  3  Bro.  C. 
Settl.  284.  Nor  can  she  join  her  hue-  C.  346,  cited  in  Pybus  v.  Smith;  Bar- 
band  in  a  power  of  attorney  •  to  re-  rymore  v.  Ellis,  8  Sitti.  1 ;  Brown  ▼. 
ceive  or  sne  for  moneys  tied  np  by  this  Bamfoi^d,  1  Phil..  620;  Field  r.  Erans, 
clause.  Kendrick  y.  Wood,  L.  B.  9  15  Sim.  375;  Baker  v.Bradley,  2  Jur. 
Eq.  333.  (N.  S.)  104;  Peachey,  Mar.  Settl.  287, 

9.  lb,  288,  and  cases  cited;  BGarrop  v.  fi6w- 

7.  See  Pybus' T.  Smith,  3  Bro.  C.  0.  ard,  3  Hare,  624;  Harnett  v.  Me- 
340 ;  Jodrell  y.  Jodrell,  9  Beay.  59.  Dougall,  8  Bear.  187 ;  Aeton  y.  Whit«, 

8.  Per  Lord  Cranworth,  In  re  Boss^i  1  Sim.  9c  Stn.  429. 

Trast,  1  Sim.  199;  Doolan  y.  Blake,  3  9,  See  Bowley  v.  UnwiA,  2  K.  &  J. 

Tr.  Ch.  349 ;  Peachey,  Mar.  Settl.  28T.  138 ;  Re  Brettle,  d  De  0.  J.  A  8.  7^; 

See  further,  Moore  y.  Moore,  1  CoU.  Lewin  TntflftSi  ^^>  ^^  ^ 
67;  TuHett  y.  Armstrong,  1  B«ay.  1; 
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tion,  8o  long  as  laihe  remain^  unmarried;  bi;it  trpozi  her  coverture, 
wMle  retaining  BXitii:  {>roperty,  the  separate  lise  and  the  refitraint 
upon  anticipation  attach  and  become  effective  together,  cease 
together  upon  her  widowhood,  and  revive  together  upon  her 
remarriage**** 

But  the  restraint  xm  anticipation  does  not  exempt  a  married 
woman  from  the  ordinary  consequences  of  lapse  of  time  and  acqui- 
escence.^^ That'  fetter  upon  alienatipn  vas  imposed  for  her  pro- 
tection i^ainst  her  husband^  but  warn  not  intended  to  exonerate 
hen:  from  the  obligation  of  aaserting  her  claim  within  a  reasonable 
period.  Indeed,  it  is  but  reasonable  tbat,  as  a  court,  of  equity 
creates  and  models  the  separate  estate,  the  estate  so  created  and 
modelled  sbould  be  subject  to  the  ordinary  rules  of  the  court.^' 
But  the  court  cannot  mould  at  will  the  restraint  upon  anticipation, 
though  the  language  used  by  some  of  the  earlier  judges  would  seeHi 
to  indicate  otherwide;  ner  get  rid  of  it  even  vhere  alienatit)!i 
would  be  advantageous  for  the  married  woman ;  moreover,  while 
the  power  to  impose  restraint  on  anticipation  is  a  mere  creature 
of  the  eoort^  the  restraint  itself  is  always  imposed  by  the  author, 
the  settlor  of  the  gift"  It  is  held  in  this  country  that  if  a  mar- 
ried woman  having  a  separate  estate  survives  her  husband^  the 
restraimts  upon  the  disposal  of  the  estate,  inconsistent  with  its 
general  character,  cease  with  the  coverture.**  Moreover,  in  Penn- 
sylvania it  is  held  that  tSiey  do  not  revive  on  her  second  marriage. 


IS 


10.  Tnnett  ▼.  ArnlBtroiig,  1  Beav.  1; 
4'M7L  ft  Or.  377;  Macq.  Hus.  Sb  Wife, 
313;  darke  ▼.  Jaques,  1  Beavw  36; 
Dixon  V.  Dixon,  1  Beav.  40. 

11.  Bestraint  on  anticipation  is  bad 
wlien  it  tends  to  a  perpetuity.  Bnck- 
ton  ▼.  Hay,  27  W.  B.  527. 

12.  Derbyshire  v.  Home,  3  De  G,  M. 
k  G.  113. 

13.  Bobinson  ▼.  Wheelwright,  21 
Beav.  220;  s.  Jd,  on  appeal,  6  De  G. 
M.  ft  G.  535;  2  Jar.  (N.  8.)  554.  See 
Peachy,  Mar»  Settl.  289;  Fitzgibbon 
T.  Blake,  3  Ir.  Ch.  328.  Income  which 
a  wife  is  restrained  from  anticipating 
will  not  be  applied  to  make  good  the 
consequences  of  her  fraud.  Arnolds  v. 
Woodhams,  L.  B.  16  £q.  29. 

A  separate  trust  may  be  rendered 
forfeitable  on  assignment;  as,  for  in- 

19 


stance,  a  wife 's  pension.  Be  Peacock 's 
TVosts;  li.  B.  10  Ch.  D.  490.  An  in- 
genious attempt  was  lately  made  in 
English  chancery  to  allow  a  married 
woman,  restrained  from  anticipation, 
to  anticipate.  Pike  v.  Fitzgibbon,  L. 
B»  14  Ch.  p.  837.  It  failed  on  appeal, 
and  the  strict  rule  was  reassertedr 
s.  c,  app.  29  W.  B.  551.  As  to 
whether  restraint  on  anticipation  may 
bar  an  entail  and  deprive  husband  of 
curtesy,  see  Cooper  ▼.  Macdonald,  L. 
B.  7  Ch.  D.  288. 

14.  Smith  V.  Starr,  3  Whart.  63; 
Pooley  V.  Webb,  3  Cold.  (Tenn.)  599; 
Thomas  v.  Harkneds^  13  Bush  (Ky.), 
23. 

Iff.  Hamersley  ▼.  Smith,  4  Whart. 
(Pa.)  126. 
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though  this  is  contrary  to  the  general  rule  of  equity,  unless  the 
trust  was  plainly  confined  to  a  particular  husband  or  particular 
coverture.^* 

American  courts  have  seldom  to  oonsider  clauses  of  restraint 
against  anticipation  or  alienation/^  a  subject  which  the  English 
chancery  courts  have  considered  at  much  length.  Restraining  a 
wife's  power  to  deal  with  her  separate  property  seems,  in  American 
policy,  too  much  like  denying  her  a  separate  property.  Yet  there 
are  good  grounds  for  sudi  constraint;  and  in  various  instances 
our  State  courts  find  occasion  to  recognize  such  clauses.  The 
restraint  is  held,  as  in  England,  to  apply  equally  to  real  or  per^ 
sonal  property,  and  to  estates  in  fee  or  for  life.^*  It  will  come 
into  operation,  like  the  separate  use  to  which  it  is  attached,  where 
a  woman  m-arries ;  but  it  exists  only  in  the  marriage  state,  since 
one  sui  juris  is  unrestrainable  by  any  such  means  from  exercising 
the  ordinary  rights  of  ownership,  whether  widow  or  maiden.** 
And  while  she  may  be  restrained  by  language  of  the  instrument 
under  which  her  title  is  acquired,  amounting  to  a  clause  restrain- 
ing antitcipation,  for  instance,  yet  the  intention  ti>  restrain  her 
must  be  clearly  expressed ;  or  else  she  may  deal  with  the  property 
as  she  pleases,  either  by  acts  inter  vivos  or  by  testamentary 
appointment^® 

The  clause  of  anticipation,  which  is  such  a  favorite  in  English 
chancery,  under  instruments  drawn  for  the  creation  of  a  separate 
use,  is  seldom  applied  in  American  oases ;  ^^  but  in  absence  of  all 
such  technical  clauses^  our  general  rule  is  that  the  wife,  unless 
specially  restrained  by  the  terms  of  the  trust  under  which  she 
acquired  her  equitable  separate  property,  may  dispose  of  it  at 
pleasure.  Jaques  v.  Methodist  Episcopal  Chv/rch  went  so  far  as 
to  rule  that,  though  a  particular  mode  of  disposition  be  specifically 
pointed  out  in  the  instrument,  this  will  not  preclude  the  wife  from 


1$.  Shirley  v.  Shirley,  9  Paigre  (N. 
T.),  364;  Beaufort  v.  Collier,  « 
Humph.  (Tenn.)  487;  Waters  ▼. 
Tazewell,  9  Md.  291;  2  Perry  Trusta, 
§  652. 

17.  Sxt/pra, 

18.  Freeman  v., Flood,  16  Ga.  528; 
dicta  in  Wilbum  v.  McCalley,  63 
Ala:  436 ;  Burnett  v.  Hawpe,  25  Gratt. 
(Va.)  481. 

19.  WeUs  V.  McCall,  64  Pa.  207; 
Parker  v.  Converse,  5  Gray  (Mass.), 
336. 


There  must  be  a  clear  and  unequiv- 
ocal expression  of  intent  to  restrain 
the  jus  disponendi,  A  declaration  that 
the  property  shall  not  be  liable  for 
her  debts,  etc.,  is  insufficient.  Witsell 
v;  Charleston,  7  S.  C.  88;  Radford  v. 
Carwile,  13  W.  Va.  572. 

20.  Rich  V.  Cockell,  9  Ves.  639; 
Moore  v.  Morris,  4  Drew.  38;  DarkiB 
V.  Darkin,  17  Beav.  581;  Caton  v. 
Bideout,  1  Mac.  &  Gord.  601. 

21.  Tost,  §  490  et  aeq. 
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adopting  any  oth^r  mode  of  diepoeition  unless  »he  has  been,  by 
express  language  of  the  trust,  specially  restrained  to  that  particu- 
lar mode,*^  In  this  latter  doctrine  Chancellor  Kent  (whose  judg- 
ment in  the  lower  court  had  been  reversed  ^*)  did  not  concur, — 
adopting  the  more  conservative  view  with  reference  to  such  restric- 
tions. The  distinction  is  rather  a  nice  one>,  and  successive 
American  decisions  in  other  States  have  generally  sustained  the 
Chancellor's  views,  which  seem  indeed  most  consonant  to  reason 
and  the  intent  of  such  trusts;  but  the  oases  are,  on  the  whole, 
conflicting^  and  not  very  conclusive.** 

Both  English  and  American  precedents  agree  in  the  converse 
principle,  that  if,  by  the  terms  of  the  trust,  the  wife  is  expressly 
restrained  to  a  particular  mode  of  dealing  with  the  separate  f und^ 


22.  Jaqnes  v.  Methodist  Bpiseopal 
Churchy  17  Johns.  (N.  Y.)  548;  Meth- 
odist Episcopal  Church  v.  Jaques,  1 
Johns.  Ch.  (N.  Y.)  450;  3  ib.  77. 

28.  3  Johns.  Ch.  (N.  Y.)  77.  The 
pomt  contended  for  by  the  ChaneeUor, 
but  disapproved  on  appeal,  was,  that 
if  a  wife  has  power  expressly  con- 
ferred to  dispose  by  deed  in  concur- 
rence with  her  husband,  or  by  wUl 
without  it,  her  receipt  "  alone  "  to 
be  a  sufficient  discharge  as  to  rents, 
issues,  and  profits;  the  wife  csnnot 
api>oint  by  deed,  or  charge  the  prop- 
erty by  her  sole  bond,  note,  parol 
promise,  etc. 

Hoar,  J.,  in  Willard  v.  Eastham,  15 
Gray  (Mass.)i  328,  observes,  by  way 
of  dictum,  that  "the  general  current 
of  American  authorities  supports  the 
principle  that  a  married  woman  has 
no  power  in  relation  to  her. separate 
estate  but  such  as  is  expressly  eon- 
f erred  in  the  creation  of  the  estate; 
and  that  her  separate  estate  is  not 
chargeable  with  her  debts  or  obl[ga< 
tions,  unless  where  a  provision  for 
thai  purpose  is  contained  in  the  in- 
strument creating  the  separate  es- 
tate, ' '  If  by  this  is  meant  that  the 
wife's  power  of  disposition  must  be 
expressly  conferred  in  order  to  op* 
erate  the  statement  appear  very  far 
from  accurate,  and  is  by  no  means 
what  Chancellor  Kent  contended  for 
in  the  above  case.    In  2  Perry  Trusts, 


§§  655-663,  the  same  idf  a  is  expressed, 
probably  upon  the  authority  of  the 
Massachusetts  court. 

24.    See    Tullett   v.    Armstrong,    1 
Beav.  1,  at  length,  for  the  English 
doctrine.     For  American  authorities, 
see  2  Kent  Com.  165,  166,  and  cases 
cited  in  last  edition;  also  the  follow- 
ing  which  appear  to  favor  Chancellor 
Kent's  rule;  Shipp  v.  Bowmar,  5  B. 
Mon.    (Ky.)    163;    Tarr  v.  Williams, 
4  Md.  Ch.  68 ;  Nix  v.  Bradley,  6  Rich. 
Eq.   (8.  C.)   53;   Wylly  v.  Collins,  9 
Ga.  233;  Boty  v.  Mitchell,  9  8m.  A 
M.   (Miss.)   435;  Morgan  v.  Elam,  4 
Yerg.  (Tenn.)  375;  McClintic  v.  Ochil- 
tree,   4    W.    Va.    249;    Lancaster    v. 
Dolan,  1  Rawle  (Pa.),  231;  Sherman 
V.  Turpin,  7  Cold.  (Tenn.)  382;  Met- 
calf  V.  Cook,  2  R.  I.  355;  Porcher  v. 
Beid,  12  Rich.  Eq.  (S.  C.)  349;  Har- 
ris V.  Harris,  7  Ired.  Eq.  (N.  C.)  Ill; 
Hume  V.  Herd,  5  Gratt.   (Va.)   374; 
Hicks    V.    Johnston,    24     Ga.     194; 
Andrews  v.  Jones,  32  Miss.  274;  Leay- 
craft  V.  Hedden,  3  Green  Ch.  (N.  J.) 
512;  Penn.  Co.  v.  Poster,  35  Pa.  134; 
Chew  V.   BeaU,    13    Md.    348.      But 
Kimm    v.    Weippert,    46    Mo.    532; 
Machir   v.    Burroughs,    14    Ohio    St. 
519,  bear  in  favor  of  the  more  lib- 
eral  rule   of   the   New   York   appel- 
late court.    As  to  a  deed  which  lim- 
its  the    wife's   power   to    mortgage, 
see  Maurer's  Appeal,  86  Pa,  380. 


§274  .        .HUSBAND   AND    WIF^.  *  292 

she  Qanuot^  evexi  by  proceedings,  ia  equity,  be  enabled  to  pursae 

any  otber  ijiconsisteut  mode.^'* 

,   ■  ■  '  .       .  '      -  ' 

§  274.  Wife's  Power  to  Dispose  of  or  Charge  Separate  Estate  in 

General ;  In  England. 

The  right  to  enjoy  property  carries  with  it,  univerijally,  as  a 
necessary  incident,  the  right  of  its  free  disposal.  All  other  things 
then  being  equal,  we  shall  expect  to  find  that  married  women, 
when  allowed  to  hold  estate  to  their  separate  use,  are  permitted 
to  sell,  convey,  give,  grant,  bargain,  or  otherwise  dispose  of  it; 
and  further,  to  encumber  it  with  their  debts  aig  they  please.  Pub- 
lic policy  may,  however,  restrain  their  dominion.  We  shall  treat 
of  the  English  equity  rule  on  this  subject,  noting,  as  we  proceed, 
whether  the  American  equity  rule  differs  in  any  respect.  In  short, 
our  first  discussion  relates  to  the  wife's  dominion  over  her  equitable 
separate  property.  The  wife's  dominion  over  statutory  separate 
property,  or  that  held  under  our  Married  Women'3  Aets,  will  be 
reserved  for  a  later  chapter. 

The  clause  of  restraint  upon  anticipation  or  alienation,  and  its 
important  effect  upon  the  wife's  power  of  disposal,  we  have  already 
dwelt  upon.  Apart  from  this,  in  England  it  is  the  general  rale, 
so  far  at  least  as  concerns  personal  property,  that  from  the  moment 
the  wife  takes  the  property  to  her  sole  and  separate  use,  from  the 
same  moment  she  has  the  sole  and  separate  right  to  dispose  of  it; 
for,  upon  being  once  permitted  to  take  personal  property  to  her 
separate  use  as  a  feme  sole,  she  takes  it  with  all  its  privileges  and 
incidents,  including  the  jus  disponendi.^^ 

Her  power  of  disposition  is  not  confined  to  interests  vested  in 
possession,  but  extends  to  reversionary  interest.^  settled  to  her 
separate  u«e.^^  While  the  property  continues  to  be  for  her  sole 
and  separate  use,  she  is  entitled  to  the  same  protection  against  her 
husband's  interference  that  a  single  woman  would  have  against  a 
stranger,  and  this  right  passes  to  her  assignee  under  any  assign- 
ment excluding  her  husband's  dominion  which  she  may  have 
rightfully  made.' 
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25.  Ross  V.   Ewer,   2   Atk.   156;   2  Macq.  Hus.  &  Wife,  295;  Sturgis  v. 
Perry  Trusts,  §  655.  Corp,  13  Ves.  192 ;  Headen  v.  Bosher, 

26.  Pettiplaee  v.  Gorges,  1  Ves.  Jr.  1  McCI.  &  T.  89;  Donne  ▼.  Hart,  2 
48 ;   3  Bro.  C.  C.  9 ;    Peachey,  Mar.  Rnss.  A  M.  360. 

Settl.  261,  262.     See  20  &  21  Vict.,  28.  Allen  v.  Walker,  L.  R.   5  Bx. 

<5h.  57,  the  "reversionary  act.'*  187. 

27.  2   Brijjht,  Has.   ft  Wife,  222; 
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§  275.  In  the  United  States. 

In  this  eounrry,  whenever  the  wife's  separate  use  has  been 
admitted  as  a  doctrine  of  equity,  independently  of  statute,  her 
right  of  dominion  has  also  been  recognized.  The  celebrated  If ew 
York  case  of  Jnques  v.  Methodist  Epwcopal  Church,  which  may 
justly  be  placed  foremost  among  the  very  few  important  American 
chancery  decisions  of  this  class,  established  that  a  feme  covert, 
with  respect  to  her  separate  estate,  and  especially  her  personal 
property,  was  to  be  Regarded  in  equity  as  a  feme  sole,  so  thrit  she 
might  dispose  of  it  at  pleasure,  except  so  far  as  expressly  denied 
or  restrained  by  the  terms  of  the  instrument  which  created  the 
trust**  Numerous  American  cases  also  rule,  comformably  with 
English  precedents,  that  a  married  woman  may,  by  her  contracts 
or  engagements,  bind  her  separate  property,  it  being  sufficient  that 
there  was  an" intention  to  charge  her  separate  estate;  and  further,  • 
that  by  contracting  a  debt  during  coverture  she  furnishes  a  pre- 
sumption of  that  intention,  since  otherwise  her  contract  must  have 
been  worthlesd  to  her  creditor.*®  In  general,  however,  it  is  to  be 
observed  that  the  American  equity  doctrine  of  the  wife's  power  to 
charge  her  separate  estate,  independently  of  the  Married  Women's 
Acts,  has  fluctuated  somewhat,  as  have  likewise  the  English  cases, 
and  that  not  only  do  American  courts  find  difficulty,  like  those  of 
England,  in  encountering  cases  where  the  liability  incurred  was 
disadvantageous  to  the  wife,  and  at  the  same  time  not  clearly 
charged  by  her  ori  her  separate  property;  but  this  further  source 
of  perplexity  appears  moreover,  namely,  that  local  legislation,  in 
these  later  years/ places  the  rights  of  married  women  on  quite  a 
novel  footing.  Some  States  favor  a  stricter  rule;  in  few  States, 
indeed,  did  the  subject  receive  much  development  prior  to  the 
second  half  of  this  century;  while  the  policy  of  the  Married 
Women's  Acts  themselves,  in  most  jurisdictions,  must  be  opposed 
to  making  such  lesgislation  disadvantageous  to  her  interests.   Hence 


89.  Jaques  v.  Methodist  Episcopal 
Church,  17  Johns.  (N.  Y.)  548;  Meth- 
odist Episcopal  Church -T.  Jaques,.! 
Johns.  Ch.  (N.  Y.)  450;  3  ib.  77; 
2  Kent*  Oom.  164;  MeChesney  v. 
Brown,  25  Gratt.  (Va.)  393;  Pattoa 
V.  Charlestown  Bank,  12  W.  Va.  587; 
Wells  V.  Thorman,  37  Conn.  319; 
Leaycraft  ▼.  Hedden,  3  Green  Ch.  (N. 
J.)  512;  Newlin  v.  Freeman,  4  Ired. 
Eq.  (N.  C.)  312;  Fears  T.  Brooks,  12 


Ga.  200;  Braford  v.  Greenway,  17 
Ala.  805 ;  Shipp  v.  Bowmar,  5  B.  Mon. 
(Ky.)  163;  Kirwin  v.  Weippert,  46 
Mo.  532. 

SO.  2  Kent  Com.  164,  and  cases 
cited;  Fire  Ins.  Co.  v.  Bay,  4  Comst. 
9 ;  Vanderheyden  ▼.  Mallory,  1  Comst. 
452;  2  U.  S.  Eq.  Dig.  Has.  &  Wife, 
19;  Dallas  ▼.  Heard,  32  Ga.  604; 
Withers  v.  Sparrow,  66  N.  C.  129. 
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a  courde  of  precedents,  of  later  yeais^  hardly  lass  abstnis^  and 
irrecoiiciliable  than  those  of  the  English  chancery,  but  somewhat 
independent  of  them.  This  doctrine  may  better  be  studied  at 
length  in  a  later  chapter,  in  connection  with  legislative  changes 
affecting  the  wife's  right  of  disposition  in  this  country.  To  this 
extent,  however,  American  courts  occupy  sure  and  uniform  ground, 
n'amely,  that  while  a  married  woman  may  not  be.  bound  personally 
by  her  contract,  the  rule  under  the  statutes  and  independently  of 
them  *^  is,  that  when  services  are  rendered  her  by  her  procurenaent, 
or  she  contracts  a  debt  generally,  on  the  credit  and  for  the  benefit 
of  her  separate  estate,  there  is  an  implied  agreement  and  obligation 
springing  from  the  nature  of  the  consideration,  which  the  courts 
will  enforce  by  charging  the  amount  on  her  separate  property  as 
an  equitable  lien.'^ 

In  American  chancery  courts,  in  fact,  the  charging  of  the  wife's 
separate  estate  by  equity  proceedings  is  presented  with,  reference 
sometimes  to  her  equitable,  and  sometimes  to  her  statutory,  sep- 
arate estate.  In  some  States  the  complete  jurisdiction  of  trusts 
for  separate  use  is  the  creature  of  recent  statute.**  In  others,  the 
rule  is  deliberatdy  admitted,  in.  chancery,  to  differ  as  to  statutory 
and  equitable  separate  estate.**  In  others,  once  more,  chancery 
seeks,  and  with  true  consistency,  to  apply  one  and  the  same  prin- 
ciple where  it  takes  jurisdiction  of  separate  estate  at  all.  The 
discrepancy  of  all  these  American  authorities  relates  chiefly  (1)  to 
determining  the  liability  of  the  wife's  equitable,  or  statutory  sep- 
arate estate  for  debts  and  engagements  not  beneficial  to  the  wife 
herself,  or  to  the  estate,  but,  if  at  all,  for  her  husband's. or  a 
stranger's  benefit,  and  (2)  to  fixing  the  nature  of  the  evidence  of 
intention  required. for  such  charges.  The  equitable  rule  in  the 
United  States,  more  common  prior  to  the  Married  Women's  Acts, 
appears  to  have  been,  that  the  wife's  separate  estate  would  be  held 
liable  for  all  debts  which  she,  by  implication  or  expressly,  by 
writing  or  by  parol,  charged  thereon,  even  if  not  contracted  directly 
for  the  benefit  of  the  estate."     But  such  is  by  no  means  the  rule 

81.  V^lson  V.  Jones,  46  Md.  349;  Dale  v.  Eobinson,  51  Vt.  20;  EKott 

Cozzens  v.  Whitney,  3  B.  1. 79 ;  Harsh-  v.  Gower,  12  R.  I.  79; 

berger  ▼.  Alger,  31  Gratt.  (Va.)  51^.  88.  See  Hoar,  J.,  in  Willard  t.  Basi- 
ls. Whitesides  ▼.  Gannon,  23  Mo.  bain,  15  Gray  (Mass.)^  328. 

457;  Owen  ▼.  Cawley,  3«  N.  Y.  600;  84.  Musson  ▼.  Trigg,  51  Mbb.  172; 

Ballin  v.  Dillaye,  37  N.  T.  35;  Arm-  Bobinson  v.  O'Neal,  56  Ala.  541. 

strong  ▼.  Boss,  5  C.  E.  Green  (N.  J.)  85.  2  Kent,  Com.  164 ;  2  Story  Eq. 

109;  Backner  ▼.  Davis,  29  Ark.  444;  Juris.,  §§  1398,  1401,  and  cases  dted; 

BalHn  v.  DiUaye,  37  N.  Y.  35. 
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today.  And  her  separate  estate  will  be  Ixvund  by  any  debt  prop- 
erly contracted  by  her,  even  though  her  husband  should  be  the 
creditor/*  The  estate  may  be  disposed  of  by  the  wife  in  her  will, 
free  from  curtesy  rights.'^ 

§  276.  Necessity  of  Concurrence  of  Trustees. 

Consistently  with  the  wife's  right  of  dominion  over  her  separate 
estate,  the  rule,  both  in  English  and  American  chancery  courts, 
is,  that  the  concurrence  of  the  trustee  of  the  fund  is  not  essential 
to  the  validity  of  her  disposition  thereof,*'  if  the  wife  is  given 
complete  powers  of  control  by  the  instrument  which  creates  the 
estate.'*  On  the  contrary,  if  she  has  the  absolute  beneficial  enjoy- 
ment of  the  fund  by  the  terms  of  the  trust  (there  being  no  clause 
in  restriction  of  her  power),  or  in  such  manner,  if  it  be  real  estate, 
that  the  statute  of  uses  would :  execute  the  title  or  use  in  her,  she 
can  compel  the  trustee  to  make  immediate  conveyance  or  transfer 
to  her  of  the  trust  fund,  and  if  they  refuse  they  are  liable  to  costs.** 
Even  if  the  gift  be  to  her  h^sl)and  or  for  his  benefit,  the  trustee 
must  transfer  and  give  legal  effect  to  the  alienation,  as  in  other 
instances  of  disposition  on  her  part,  reserving,  of  course,  the  right 
to  show  bad  faith  or  undue  influence  affecting  the  validity  of  the 
transfer  or  conveyance,  and  so  defeating  it.*^ 

But  if,  on  the  other  hand,  the  instrument  requires  the  written 
approval  of  the  trustee  expressed  in  a  certain  manner,  that  require- 
ment must  be  complied  with  to  make  even  the  joint  conveyance  of 
husband  and  wife  effectual,**  and  it  is  incumbent  on  every  trustee 
to  see  that  all  restrictions  on  the  wife's  dominion  over  the  fund  are 
duly  respected." 

(Elj.)  353.  But  see  Noyes  v.  Blake- 
man,  2  iBeld.  (N.  T.)  567;  e.  c,  3 
Standf.  531,  as  to  the  effect  of  New 
York  ETtatate  relative  to  the  declara- 
tion of  trusts. 

41.  Essex  y.  Atkins,  14  Yes.  542; 
Marrick  v.  Grice,  3  Nev.  52;  Stand- 
ford  V.  MarshaU,  2  Atk.  69;  Knowles 
V.  Knowles,  86  111.  1. 

4S.  Lindell  Beal  Estate  Co.  v.  Lin- 
dell,  142  Mo.  61,  43  S.  W.  36S;  Gelston 
V.  Frazier,  26  Md.  329.  See,  as  to 
lapse  of  time,  Frazier  v.  Gelston,  35 
Md.  298. 

48.  Hopkins  v.  Myall,  2  B.  &  M.  86 ; 
McClintic  v.  Ochiltree,  4  W.  Va.  249. 
Under  strong  circnmstanees  of  equity. 


86.  Gardner  v.  Gardner,  7  Paige 
(N.  Y.),  112. 

87.  Kiracofe  ▼.  Kiracofe,  93  Va. 
591,  25  S.  B.  601. 

88.  Essex  v.  Atkins,  14  Yes.  552; 
Corgell  y.  Dunton,  7  Pa.  636;  Jaqnes 
T.  Methodist  Episcopal  Chnreh,  17 
Johns.  (N.  Y.)  548. 

89.  Frank  ▼.  Lilienfeld,  33  Grat. 
(Va.)   377. 

40.  Clerk  y.  Laurie,  2  Hurl.  &  Nor. 
199;  Peachey,  Mar.  Settl.  292;  2 
Perry,  Trusts,  §  667;  Taylor  v.  Glan- 
yille,  3  Mad.  179;  North  American 
Coal  Co.  V.  Dyett,  7  Paige  (N.  Y.), 
1;  Gibeon  y.  Walker,  20  N.  Y.  476. 


And   see    Lewis  y. 
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§  277.  Form  and  Requisites  of  Deed. 

In  mo&t  parts  of  thfb  United  StiateB  a  married  ^v^man  can  only 
dispose  of  Ler  real:  estate,  whether  legal  or  equitable,  by  a  eonvey- 
ance  according  to  statute,  which  the  husband  executes  in  token  of 
assent;  a  partial  reason  for  this  being  that  the  hus'band: has  his 
rights  of  curtesy  even  in  lands  settled  to  his  wife's  separate  use/* 

§  278.  Of  Real  Estate. 

Where  the  wife's  separate  property  consists  of  real  estate,  her 
power  of  disposition  is  affected  by  technical  difficulties  as  to  the 
method  of  executing  conveyances/'^  But  it  has  been  suggested  in 
Engiand  that,  according  to  the  principle  of  modem  equity  cases^ 
the  heir  ought  to  be  treated  as  a  trustee,  in  case  the  wife  had  con- 
veyed her  beneficial  interest  by  deed  executed  by  herself  alone,  and 
that  thus  her  sole  conveyance  would  be  allowed  to  operate/' 

§  279.  Of  Income  or  Profits. 

The  same  principle  applies  to  the  income  and  profits  and  rent« 
of  the  wife's  separate  property^  Tlje  wife  has  the  same  control 
over  her  savings  out  of  her  separate  estate  as  over  the  separate 
estate  itself;  ''for,'*  to  use  the  somewhat  involved  metaphor  of 
Lord  Keeper  Oowper,  so  often  quoted,  "  the  sprout  is  to  savor  of 
the  root,  and  to  go  the  same  way."  ** 

Following  this  general  doctrine,  the  wife,  if  unrestricted  by  the 
terms  of  the  trust,  may  anticipate  and  encumber  rents  settled  apart 
for  her  separate  use/'     But  where  the  trust,  by  suitable  expres- 

and  in  order  to  the  couTenient  enjoy*  in  Macq.  Has.  ft  Wife,  296.    See  al^o 

ment  of  her  separate  property,  equity  Peachey,  Mar.  Bettl.  267;   Harris  t. 

will  allow  the  wife  to  enter  into  the  Mott,  14  Beav.  169. 

personal  enjoyment  of  rents  and  prof-  46.  Macq.  Has.  &  Wife,  .296,  297; 

its.     Homer  ▼.  Wheelwright,  2  Jur*  2  Story,  Eq.  Jnris.,  §  1390,  and  cases 

(N.  S.)  367.  cited;  3  Sugd.  V.  &  P.  App.  &2;  Kew- 

44.  Shipp  V.  Bowmar,  5  B.  Mon.  comen  y.  Hassard,  4  Ir.  Ch.  274; 
163;  Radford  v.  Carwile,  13  W.  Va.  Bumaby  v.  Griffin,  3  Yes.  266; 
572 ;  2  Perry,  Trusts,  §  656 ;  supra,  Peachey,  Mar.  Settl.  268.  The  statute 
§§  175-180;  MeChesney  v.  Brown,  25  referred  to  as  raising  technical  diffi- 
Gratt.  893;  Koltenbaek  ▼.  Cracraft,  culties  in  real  estate  is  3  &  4  Will. 
36  Ohio  St.  584;  Miller  v.  Albertson,  IV.,  ch.  74. 

73  Ind.  343.     But  in  New  York,  by  47.  Gore  v.  Knight,  2  Vem.   53$; 

way  of  an*  appointment,  a   married  s,  c,  Prec.  in  Ch.  255.    See  also  JSe^- 

woman    may    convey    such    interests  senger     v.     Clarke,     5     £xeh.     392; 

without  the  joinder  of  her  husband.  Peachey,  Mar.  Settl.  262;   Newlands 

Albany  Fire  Ins.  Co.  v.  Bay,  4  Comst.  v.  Paynter,  10  Sim,  377 ;  s.  c.  on  ap- 

P.     See  Armstrong  v.  Boss,  5  C.  E.  peal,  4  M.  &  Or.  408;  Humphery  t. 

Green,  109.  Bichards,  2  Jur.  (N.  8.)  432. 

45.  2  Roper,  Has.  &  Wife,  182;  1  48.  Cheever  ▼.  Wilson^  9  Wall.  (U* 
Bright,  Huh.  &  Wife,   224.     See  Bx  8.)  108. 

parte  Ann  Shirley,  5  Bing.  226,  cited 
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^ioUy  re^tviins  the  i^ife  f  rom  a]ktieit)fttiony  {>ermitting'.  hc^  only  to 
receive  thQ  ineome  from  Jxer  tnifttee  froi^  time  to  time  as  it  falls 
due,  shecaimot  anticipftte  and  enciuubeF  her-ilicome;^^ 

Keuts  and  profits  of  her  separate  kud^  6r  aa  antmitj  charged 
upon  landy  follow  the.  more  liberal  rule  of 'pef£K)%Lal  property  h^ 
as  her  separate  estate^^^  nnlefls  afterwards  conveiftdd  into  land.^ 

§  280.  Contracts  Relating  to  Separate  Estate  in  General. 

As  a  corollary  U>  our  proposition  the  wife  may  enter  ii^to  con- 
tracts with  reference  to. her  separate  property  in  like  manner,  and 
with  nearly  fhe  same  effect,  as  a  feme  sole.  Foi^merly  it  wae 
otherwise;  and  for  a  long  period  the  Engli^h^  courts  of  equity 
refused  to  married  women  having^  separate  estate  the  power  to 
contract  debts.^^  But  the  unfairness  of  permittipg  a  wife  to  hold 
and  enjoy  her  separate  property  after  she  had  incnrr^  debts 
specifically  upon  the  faith  of  it  soon  became  evident,  as  well  as 
the  inconvenience  she  suffered  in  being  unable  to  find  credit  wheire 
she  meant  to  deal  fairly.    So  th^  •courts  felt,  compelled  after. a 

111  •  ■  '  * 

e,  to.  admit  that  she  might  in  equity  charge  her  separate  estate 

by  a  written  instrument,  executed  with  a  certain  degree  of  for- 
mality, such  as  a  bond  under  her  hand  and  seaL"  One  precedent 
in  the  right  direction  leads  to  another,  and  soon  less  formal  instm* 
ments  were  brought  one  after  another  under  this  rule;  promissory 
notes,  bills  of  exchange,  and  lastly^  written  instruments  in  gen- 
eral." Even  here  the  court  cpuld  not  safely  intrench  itself ;  for 
the  inconsistency  of  drawing  distinctions  bet^^een  the  different 
j^orts  of  engagements  of  a  married  woman  having  separa^te  estate 
^ould  be  readily  shown;   but  it  made  a  halt.     The  doctrine  of  an 

49.  ChsnciBllor  K^t,  in  Jaq[kies  v^  •  euted  \ij  tfa^  wife  alone,  or  with  lier 
Methodist  Episcopal  Chueh,  3  Joluu.  husband  or  a  etranger,  a^art  from  evi- 
Oi.  (N.  T.)  77.  dence  of  fraud  or  coercion.    Ih. 

50.  Cheever  v.  Wilson,  9  Wall.  108 ;  54.  See  Murray  v.  Barlee,  -^r  Lord 
Visoneati  ▼.  Pegram,  2  Leigh,  1S3;  •  Brougham,  S  Myl.  A  K.  210;  Bnllpin 
>Ta jor  y.  Lansley,  2  B.  &  M.  355.  v.  Clarke,  17  Ves.  365 ;  Stuart  y.  Lord 

51.  McChesnej  y.  Brown,  25  Gratt.  Kirkwall,  3  Madd.  387;  Master  v. 
293.  FuHer,    1    Ves.   Jr.    513;    Qaston    v.- 

St.    Vanghan    y.    Vanderstegen,   3  Prankum,  2  Be  G.  ft  6m.  561;  4.  c. 

Drew.  180;  Peachey,  Mar.  Sfettl.  I&^<9;  on  appeal,  16  Jur.  507;  Peachey,  Mar. 

Xeweomen  y.  Hassard,  4  Ir.  Oh.  ^74.  Settl.  270,  and  eases  cited;  Tullett  y. 

5S.  Biseoe  y.  Kenedy,  1  Br6.  CO,  Armstrong,   4    Beay.    323;    Owen   y. 

17;  Huhne  y.  Tenant,  1  Bro.  C.  C.  16  Soman,  4  H.  L.  Gas.  997.    Taking  a 

Xorton  y.  Turyill,  2  P.  Wms.  144;  Itese  and  agreeing  to  pay  rent  comes 

Tullett  y.   Armstrong,   4  Beay.  323.  within  the  rule:    Gaston  V.  iSrankum, 

This  applies,  whether  the  bond  is  exe-  mpra. 
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eqmtable  appointment  was  alleged  to  support  the  new  distinetion/^ 
Sound  reasoning  at  last  proved  too  strong  an  antagonist;  this  posi- 
tion was  abandoned ;  and  it  became  at  length  the  settled  doctrine 
of  the  equity -courts  of  England  that  the  engagements  and  contracts 
#f  a  married  woman,  whether  general  or  relating  specifically  to  her 
separate  proper ty,  are  to  be  r^arded  as  constituting  debts,  and 
that  her  property  so  held  is  liable  to  the  payment  of  them,  whether 
the  contract  be  expressed  in  writing  or  not ;  and  all  the  more  so  if 
^e  lives  apart  from  her  husband,  and  the  debt  oould  only  be 
satisfied  from  her  separate  property.**  "  Inasmuch  as  her  cred- 
itors have  not  £he  means  at  laW  of  compelling  payment  of  those 
^ebts,*'  says  Lord  Cottenham,  "  a  court  of  equity  takes  upon  itself 
to  give  effect  to  them,  not  as  personal  liabilities,  but  by  laying  hold 
of  the  separate  property  as  the  only  means  by  which  they  ca^  be 
satisfied/"^' 

As  a  general  rule,  in  England,  it  became  settled,  therefore,  that 
wherever  a  married  woman,  having  property  settled  to  her  separate 
use,  enters  into  any  contract  by  which.it  clearly  appears  that  she 
intends  fo  create  a  d^bt  as  against  herself  personally,  it  will  be 
absumed  that  she  intended  that  the  money  should  be  paid  out  of 
the  only  projperty  by  which  she  could  fulfil  the  engagement" 
Thus,  in  a  <iase  before  Lord  Brougham,  the  question  came  up  for 
the  first  time,  whether'  a  married  woman  could  bind  her  separate 
estate  for  legal  expenses  incurred  by  her,  upon  her  retainer  and 
promise  to  pay,  there  having  been  no  reference  to  her  separate 
estate  in  the  agreement ;  and  it  was  held  that  she  could,  and  that 
the  bill  must  be  paid  from  her  separate  estate."*  But  on  the  other 
hand,  in  contracts  where  the  husband  is  the  interested  party,  the 
court  will  not  make  the  wife's  separate  property  liable,  if  that  fact 
be  made  plain ;  notwithstanding  she  may  have  had  some  agency 
in  the  transaction.*®  Nor  is  her  separate  estate  liable  for  the 
expenses  of  litigation  incurred  for  the  children  as  her  husband's 
agent*^ 

65.  Field  v.  Sowle,  4  Buss.  112.  57.  Owens  v.  Dickenson,  Craig  & 

56.  Peachey,  Mar.  Settl.  271,  272,  Phil.  48. 

and  eases  cited;  Vaugfaan  v.  Vander-  58.  Earl  v.  Ferris,  19  Beay.  69. 

stegen,  2  Drew.  184;  Owens  v.  Dick-  59.  Murray  v.  Barlee,  3  MyL  &  K. 

enson,  Craig  &  PhU.  48;  Macq.  Hus.  ^09.    And  see  Waugh  v.  Waddell,  16 

So  Wife,  303;  Pioard  v.  Hine,  L.  B.  Beav.  521;  Bolden  ▼.  Nieholay,  3  Jnr. 

5  Ch.  274.  But  see  Neweomen  v.  Has^  (N.  S.)  884. 

sard,  4  Ir.  Clu  274;  1  Sngd.  Pow.  206  60.  TuUett  y.  Armstrong,  4  Beav. 

7th  ed.  319. 

61.  In  re  Pugh,  17  Beay.  836. 
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We  need  hardly  add,  therefore,  that,  in  English  chancery,  a 
married  woman,  having  separate  estate,  without  a  clause  restrain- 
ing her  right  of  disposition,  may  charge  and  encumber  it  in  any 
manner  she  chooses,  either  as  security  for  her  husband's  debts,  her 
own,  or  those  of  a  stranger ;  provided  she  does  not  appear  to  have 
been  imposed  upon  in  the  transaction.'^  And  where  she  mortgages 
it,  the  court  will  r^ard  the  true  nature  of  the  transaction.**     . 

A  married  woman  may  bind  the  corpus  of  her  separate  property 
by  her  comJ)romise  of  a  suit  which  she  has  instituted  by  her  next 
friend.'*"*'*  She.  may  also  contract  for  the  purchase  of  an  estate, 
and,  even  though  the  contract  makes  no  reference  to  her  separate 
property,  it  will  be  bound  by  her  agreement,'*  It  would  still 
appear  that  in  England  a  married  woman  may,  upon  her  separate 
credit,  not  only  :give  her  bfuiker  a  lien  for  her  overdraf ts,'T  but 
employ  a  solicitpr,  or  a  surveyor,  or  a  builder,  or  a  tradesman,  or 
hire  laborers  or  Bervants,  all  on  the  credit  or  for  the  immediate 
benefit  of  hep  separate  property,'®  and  that  hfer  corporation  shares 
are  liable  to  a^essment.'^  Where  a  married  woman  contracts  any 
such  debt  which. she  can  only  satisfy  out  of  her  separate  estate,  her 
separate  estate  will,  in  equity,  be  made  liable  to  the  debt/® 


62.  Cla^  v:  Laurie,  9  Hurl.  &  Nor. 
199;  Peach67,  Mar«  Settl.  292.  See 
Homer  v.  Wheelwright,  2  Jur*  (N*  S.) 
367.  The  same  rule  applied  in  the 
United  States;  Short  v.  Battle,  52 
Ala.  456;  Armstrong  t.  Boss,  5  C.  E. 
Green  (N.  J.),  109. 

63.  Gray  v.  Dowjnap,  6  W.  B.  571. 
64-65.  Wilton  v.  Hfll,  25  L.  J.  £q. 

156* 

66.  DoT^ling  v.  'Maguire,  IJoyd  & 
Goold,  temp.  Plunket,  1;  Crofts  v. 
Hiddleton,  2  Kay  &  Johns.  194^  re- 
iFerMd  on  app^L 

67.  London  Bank  of  Australia  y. 
Lempriere,  L.  B,  4  P.  C.  572,  594. 

68.  See  Lord  Justice  James,  in  Lon- 
don Bank  of  Australia  v.  Lempriere, 
supra;  Lord  Justice  Turner,  in  John- 
son V,  Gallagher,  3  De  G.  F.  &  J. 
494. 

60.  Matthewman*s  Case,  L.  B.  3  Eq. 
787.  Kindersley,  V.  C,  rules  in  this 
case  that  if  a  married  woman,  having 
separate  property,  enters  into  a  pecu- 


niary engagement,  whether  by  order- 
ing goods  or  otherwise,  which,  if  she 
^ere  a  feme  sole^  would  constitute  her 
a  debtor,  and  in  entering  into  such  en- 
gagement she  purports  to  contract,  not 
for  her  husband,  but  for  herself ,  and 
on  the  credit  of  her  separate  estate, 
and  it  was  so  intended  by  her,  and  so 
understood  by  the  person  with  whom 
^e  is  contracting,  that  constitutes  an 
obligation  for  which  the  person  with 
whom  she  contracts  has  the  right  to 
make  her  separate  estate  liable;  and 
the  question  whether  the  obligation 
was  contracted  in  this  manner  must 
depend  upon  the  facts  and  circum- 
stances of  each  case. 

70.  Picard  v.  Hine,  L.  H.  5  Ch.  App. 
274. 

The  wife  cannot  be  adjudicated  a 
bankrupt  in  respect  of  debts  incurred 
during  marriage,  even  though  having 
separate  property.  Ex  parte  Jones, 
40  L.  T.  790. 
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§  281.  Contracts  not  Beneficial  to  Wife. 

But  in  the  later .  English  decisions  a  new.  tunj.  —  and  that 
towards  the  better  protection  of  wives  having  separate  property 
against  their  own  imprudent  disposition  thereof  — is  indicated, 
which  we  may  attribute  in  some  measure  to  the  late  legislative 
changes  concerning  married  women's  rights,  agitated  on  both  sides 
of  the  ocean,  and  the  influence  of  contemporaneous  American 
equity  decisions  evoked  by  the  prior  legislation  of  our  respective 
States  upon  the  subject  In  Johnson  v.  Qaltagher,  decided  in 
1861  by  the  English  Court  of  Appeal  in  Chancery,  the  court 
checked  the  loose  disposition  to  fastening  liabilities  of  a  married 
woman,  no  niatter  how  improvidently  incurred,  upon  her  separate 
estate,  on  the  mere  faith  of  an  implied  engagement.*^  A  married 
woman  living  apart  from  her  husband,  ahd  having  separate  estate, 
carried  on  a  trade';  and,  after  her  husbaiid'fi  death,  tradesmeii  who 
had  supplied  her  with  goods  for  such  trade  filed  a  bill  against  her 
and  her  trustee  to  obtain  an  account  of  her  separate  estate  and 
payment  of  it  for  their  demands.  She,  pending  the  suit,  mort- 
gaged this  separate  estate,  for  valuable  consideration,  to  an  extent 
exceeding  its  value  and  probablj  so  as  to  ^vade  thelir  demands. 
The  court  sustained  hisr  against  the  creditors ;  and  Lord  Justice 
Turner,  after  a  very  ample  range  of  the  whole  learning  upon  the 
subject  of  charging  a  married  woraan^s  estate  in  equity,  in  the 
course  of  which  he  admitted  that  English  precedent  to  this  point 
had  settled  that  the  wife's  separate  estate  must  be  held  liable  for 
her  general  engagements,^'  concluded  that  to  such  a  doctrine  there 
were  limitations.  He  was  not  prepared,  he  observed,  to  go  tte 
length  of  saying  that  the  separate  estate  would,  in  all  ca9e8,  be 
affected  by  a. mere  general  engagement;  but  to  affect  it  there  mtist 
be  something  more  than  the  mere  obligation  which  the  law  would 
create  in  the  case  of  a  single  woman ; .  and  what  that  something 
more  might  be  must  depend  in  each  case  upon  ciroumstanees. 

71.  Johnson  v.  Gallagher,  3  Be  G.  of  it,  and  upon  the  whole,  therefore, 
F.  ft  J*.  494.  And  see  the  prior  Eng-  I  have  come  to  the  conclusion  that  not 
lish  cases  very  fullj  cited  in  the  opin-  onlj  the  bonds,  bills,  and  promisaorj 
ion  of  Lord  Justice  Turner.  notes  of  married  women,  but  also  their 

72.  "The  weight  of  authority,  there-  general  engagements,  may  affect  their 
fore,  seems  to  me  to  be  in  favor  of  the  separate  estates,  except  as  the  Statute 
liability.  I  thinlt,  too,  that  the  prin-  of  Frauds  may  interfere  where  the 
ciple  on  which  all  the  cases  proceed  separate  property  is  real  estate." 
that  a  married  woman,  in  respect  of  Johnson  v.  Gallagher,  3  Be  G.  F.  * 
her  separate  estate,  is  to  be  consid-  J.  494,  514. 

cred  as  a  feme  soUy  is  also  in  favor 
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"According  to  the  beet  opifiioii  Trhich  I  cAn  form  of  a  question  of 
so  much  difficulty,"  he  added,  "  I  think  that^  in  order  to  bind  the 
separate  estate  by  a  general  engagements  it  should  appear  that  the 
engagement  was  made  with  reference  to,  and  upon  the  faith  or 
credit  of,  that  estate,  and  that  whether  it  was  so  or  not  is  a  ques- 
tion to  be  judged  of  by  this  court  upon  all  tl^e  circumstanices  of 
the  case.'* 

These  remarks  of  Lord  Justice  Tumeri  in  the  foregoing  case^ 
have  been  commended  in  still  later  English  decisions,  and  by  text- 
writers  of  authority/*  Doubt  is  thrown  upon  the  extent  of  the 
binding  force  of  engagements  not  for  the  wife's  benefit;  and,  on 
the  whole,  the  test  in  chancery  seems  to  be  settling,  at  the  present 
day,  towards  regarding  whether  the  transaction  out  of  which  the 
demand  arose  had  reference  to,  or  was  for  the  benefit  of^  the  wife's 
separate  estate;  and,  on  the  whole,  unsatisfactory  as  may  be  this 
abstruse  discussion,  circumstances  are  lik^ely  to  determine  the 
decision  of  each,  case,  with  perhaps  a  growing  partiality  in  favor 
of  a  married  woman's  rights,  and  a  growing  indisposition  to  make 
her  suffer*  . 

§  282.  Mortgage  or  Pledge  to  Secure  Husband's  Debts. 

In  the  exercise  of  her  right  of  dominion,  the  wife  may  also,  in 
American  chancery,  unless  specially  restrained  by  the  trust,  bestow 
her  separate  property  upon  her  husband,  give  him  the  use  and 
income  thereof,  or  bind  it  for  his  debts,^*^  subject  to  the  qualifica- 
tions already  noticed.''*  It  is  also  well  settled,  both  under  the 
Married  Women's  Acts  of  our  respective  States,  and  independently 
of  them,  that  a  married  woman  may  execute  a-  mortgage  jointly 
with  her  husband  to  secure  his  debts,  in  which  case  she  is  to  be 
regarded  as  his  surety ;  and  this  applies  to,  lands  held  in  her  right, 
whether  conveyed  to  her  separate  useoraiot,.  provided  the  c<mv6y-^ 
ance  be  executed  by  husband  and.  wife  jointly  after  the  usual 
manner  of  such  instruments  under  the.  statute,,  and  no  dures?  wa* 


7S.  Johnson  v.  Gallagher,  3  De  67 
F.  ft  J.  4»4,  614. 

74.  London  Bank  of  Australia  v. 
Lempriere,  L.  R.  4  V.  C.  572,  594,  ap- 
proves as  stated  in  the  text ;  also  But- 
ler V.  Cumpston,  L.  K.  7  Eq.  20,  21; 
Matthevman's  Gase^  L.  B.  3  Eq.  781; 
Lewin  Trusts,  5th  Eng.  ed.  546. 

75.  2   Kent.   Cora.    Ill,   and   eases 


cited ;  2  XT.  S.  Eq.  Dig.  Hus.  &  Wife, 
18;  Dallam  v.  Walpole,  Pet.  C.  C. 
116;  Charles  T.  Coker,  2  8.  C.  (N.  S.) 
123.  The  husband  may  be  purchaser 
at  a  sale  properly  made  under  order 
of  chancery^  though  the  trustee  of  his 
wife.  Norman  v.  Norman,  6  Bush 
(Ky.),  495. 
76.  Supra,  §  281. 
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impoeed  upon  her/^    And  she  may  pledge  her  separate  personal 
property  as  security  in  like  manner/* 

§  283.  Gifts  and  Transfers  to  Husband. 

A  married  woman,  save  so  far  as  she  is  restrained  from  antici- 
pation by  the  terms  of  the  trust,  may  bestow  her  separate  property 
upon  her  husband  by  virtue  of  her  right  of  disposal;  although  at 
common  law  no  such  thing  is  known  as  a  gift  between  husband 
and  wife.  She  may  likewise  transfer  it  to  him  for  a  valuable 
consideration."  But  lacts  of  tbis  sort  are  Veiy  closely  scrutinized; 
and  undue  influence  6n  the  part  of  the  husband,  or  the  fraud  of 
both  husband  and  wife  upon  creditors  of  either,  will  often  explain 
the  motive  of  such  transactions,  and'  suffice  for  setting  them  aside 
in  eqtiity.'®  The  fact  that  the  husband  receives  the  capital  of  his 
wife's  separate  property  raises  the  inference,  not  of  a  benefficial 
transfer  to  him,  but  6f  a  transfer  to  him  as  her  trustee.*^  A  gift 
ta  him  T^uires  clear  evidence,  such  as  acts  of  dominion,  or  the 
use  'of  the  property  for  hJs  btisiness*  or  to  execute  his  marital 

cybligationa:'^  ■ 

When  the  wife  has  made  a  gift  to  h,er  husband,  she  will  be  pre- ' 
eluded,  after,  his  4^^th,.ir9m^cb8i;ging  his  psfatei  )fdth  whajt  h^'SO;, 
received.**  So  long  4s  her  transfer  of  separa^te  property  to  her 
husband  remains  incomplete,  she  can  revokjB  her  consent  to  the 
gift.**  And  where  a  wife  joins,  her  husband  in  encumbering  her 
separate  estate .  partly  for  his  benefit  and  parUy  for  her  own,  it 
will  not  readily  be  presumed  that  she  designed  tQ  give  the  whole 
of  the  proceeds  to  him ;  for  which  reason  the  trustee  employed  by 

them  should  not  treat  the  money  as  that  of  the  husband  alone.*' 

.  '    .  .      ■    •  .  •  ■■      '  ■  •  ■    . 

77.  Pemarest  v,  Wjukoop,  3  Johiu^;  ,  The  metliQd  of  <}onTeying.  tlie  wife's 

Ch.  r(N.  Y.)  129*;  Vap  ^om6  t.  Ever-  general  lands  under  onr  modem  local 

8(m,'l3  Bart).  (N.  Y.)  '526;  Vartie  v.  statutes  is  shown  post,  §  45S.    ' 

Unid^ifwoodi  18  Barb.    (N.  Y.)    561;  .  78.  Witsell  v.  CharlestoU,  ?  S.  G.  8S. 

Bartlett  v.  Bartlett,  4  AUflia  (Mass.),  .  79.  Lyn  t.  Ashton,.  1  Buss.  &  M. 

440;    Short  y.   Battle,   52   Ala.   456;  190;  Macq.  Hus.  &  Wife,  297. 

Young  V.  GraflP,  28  HI.  20;  Watson  ▼.  80.  Pybus  v.  Smith,  1  Ves.  189. 

Thurber,    11    Mich.    457;    Eaton    v,  -81.  Rich  ▼.  Cockell,  9  Ves.  369 ;  Rich- 

Nason,  47  Me.  132;   Spear  v.  Ward,  ardson  v.  Stodder,  100  Mass.  528. 

20  Cal-  659}  Ellis  V.  Kenyon,  25  Ind.  83.  Shirley  ▼•  Shirley,  9  Paige  (N". 

134;  Green  v.  Scranage,  19  la.  461;  Y.),  363;  Bowe  v.  Bowe,  12  Jur.  909. 

Wolff  V,  Van  Meter,  19  la.  134.    A  88.  Paulet  v.  Delavel,  2  Ves.  Sen. 

power    to    mortgage,    reserved    in    a  663;  2  Boper,  Hus.  &  Wife,  220;  1 

trust  which  settles  land  to  the  wife's  Madd.  Ch.  472. 

separate  use,  will  support  a  mortgage  84.  Penfold  v.  Mould,  L.  B.  4  Eq. 

to  secure  the  husband's  debt.     New  562. 

York  statutes  permit  it.     Leavitt  v.  85.  Jones  v.  Outhbertson,  L.  B.  7 

Peel,  25  N.  Y.  474.  Q.  B.  218. 
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The  wife's  bond^  executed  to  her  husband^  has  aocordinglj  been 
sustained  in  the  English  chancsery/*  A  gift  or  conveyance  by  a 
wife  to  her  husband,  if  fraudulently  or  forcibly  procured  by  him, 
will  be  set  aside  in  equity  upon  her  representation ;  so,  too,  where 
it  was  intended  for  his  security,  but  taken  out  as  absolute;  ^^  but 
if  the  rights  of  a  bona  fide  purchaser,  without  notice  of  the  fraud 
or  force  have  intervened,  her  own  rights  may  be  impeded  in  the 
latter's  favor." 

§  284.  Enforcement. 

While  the  contract  for  payment  of  money  made  by  a  married 
woman  having  separate  estate  creates  a  debt,  it  is,  practically 
considered,  only  a  debt  sitfc  modo  when  compared  with  the  debt  of 
a  man  or  an  jinmarried  woman.  *  It  cannot  be  enforced  against 
her.  at  lawj  and  Lord  Cottenham's  language  indicates  that  it  is 
enforceable  ii^  equity,  not  on  the  ground  that  she  incurred  a  per: 
sonal  obligation^  but  .because  there  is  property  upon  which  the 
obliffation  may  be  fastened.  \  Hence  it  is  said  that  there  can  in  no 
case  be  a  decree.  ajg£unst  a  married  woman  in  personam;  the.  pro- 
ceedings are  simply  against  her  separate  property  in  rem,^^  And 
though. ^e  is  a  necessary  party  to  a  suit  to  /snforce  payment  against 
her  separate  estate,  yet,  if  that  estate  be  held  iii  trust  for  her 
separate  use,  the  suit  must  be  against  the  trustees ,  m  whom  that 
property  is  vested;  the  decree  in  such  caie  being  rendered,  not 
against  her,  b,ut  against  the  trustees,  to  compel  payment  :lffom  her 
separate  estate.  'Moreover,  if  the  ^ite  survive  her' husband » 
although  the  creditors  may  still. enforce  their  demand  in  equity 
against  her  separate  estate,  yet  her  person  and  her  generar  prop- 
erty remain  as  completely  exempted!  from  liability  at  law  arid  in 
equity  as  in  other  cases  of  debts  contracted  by  her  during 
coverture. 

Here,  however,'  the  fictions  of  eqiiity  create  a  new  practical 
difficulty.     For  if  the  wife  be  a  feme  ^oTe  iat  all',  with  reference  to' 

86.  Heatlej  y.  Thomag^  1.5  Ves.  59«,  Drew.  184;  Peachey,  Mar.  Settl.  273; 

87.  Stumpf  V.  Stumpf ,  7  Mo.  App.  Mac.    Hus.    &  Wife,    304.     But   her 
a72;  Fargo  ▼.  Goo^speed,  87  HI.  290.  pTomissory  mote,  given  >  during  eorer- 

88.  O'Hara  ▼.  Alexander,  56  Miss,  ture  so  as  to  bind  her  separate  estate, 
316.  is  a  good  consideration  for  another 

88.  Hulme  y.  Tennant,  1  Bro.  C.  C.  promisory  note  given  after  her  hua- 

16;  Aflhton  if,  Aylett,  1  Myl.  &  Cr.  band's  death  for  a  balance  then  due, 

111;     Macq.     Hub.     &     Wife,     304;  though  the  former  note  be  barred  by 

Peachey,   Mar.   Settl.   273.     But   see  the  statute  of  limitations.     Latouche 

Keogh  V.  Cathdart,  11  Ir.  Ch.  285.  v.  Latottche,  S  Hurl.  &  Colt.  576. 

90.    Vaughan    v.    Vanderstegen,    2 
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her  separate  property,  must  she  not  have  power  to  bindhiinfldf 
personiaUy  ?  In  Stead  v.  Nelson  9;  husband  and  wife  undertook^ 
for  valuable  consideration,  by  writiilg  under  their  hand^,  to.exeeute 
a  mortgage  of  her  separate  estate.  The  huabdnd  died.  Lord 
Langdale  held  that  the  surviving  wife  was  bound  by  the  agree* 
ment,  and  ordered  a  specific  performance.*^  Certainly  the  ground 
of  this  decision  must  have  been  that  the  obligation  was  not  upon 
her  property  alone,  but  upon  her  person.  At  the  same  time  it  is 
readily  admitted  that  there  are  reasons  of  policy  why  the  wife 
should  be  exempted  from  personal  execution  during  coverture. 
This  latter  view  accords  with  the  common-law  practice  in  analogous 
cases.*^  Perhaps,  then,  the  more  consistent  view  of  the  subject 
would  be  that  the  wife  incurs  a  personal  obligation,  morally  and 
legally,  on  such  contracts,  express  or  implied,  as  she  may  mate 
during  coverture  with  reference  to  her  separate  property ;  but  that 
the  general  disabilities  of  coverture  interpose  obstacles  to  the 
enforcement  of  remedies  by  a  creditor,  which  obstacles  the  courts 
of  equity  feel  bound  to  regard ;  and  hence  that  they  confine  the 
remedies  to  her  separate  estate,  upon  the  faith  of  which,  it  may 
reasonably  be  presumed,  the  creditor  chose  to  rely.  And  this  con- 
clusion ig  that  preferred .  on  the  whole  by  the  courts.  For,  as 
recent  writers  on  the  law  of  trusts  express  it,  there  are  two  con- 
flicting principles  in  these  equity  decisions :  one;  that  the  engage- 
ments of  the  wife  are  charges  equivalent  to  so  many  assignment.^ 
or  equitable  appointments  to  operate  each  in  order ;  the  other,  and 
that  now  generally  adopted,  that  the  wife's  contracts  are  not 
charges^  but  create  a  liability  against  the  person,  which,  since  the 
debtor  is  married,  cannot  be  made  available  against  her  personally ; 
and  hence  the  court  permits  a  sort  of  equitable  execution  to  issue 
in  favor  of  the  creditor  against  her  separate  property.**  So  her 
contract  to  sell  or  mortgage  her  life  interest  in  her  separate  estate 
will  be  specifically  enforced  against  her.** 

But  a  married  woman,  one  of  several  devisees  in  trust  for  sale, 
cannot  bind  herself  to  convey;  and  upon  such  a  contract  on  her 
part  specific  performance  will  not  be  enforced  against  her.*"     Nor 

91.  Steacl  V.  Nelson,  2  Beay.  245;       seems  to  be  exploded.     Lord  Justice 
Macq.  Hub.  &  Wife,  304.  Turner  in  Johnson  v.  Gallagher,  3  t)e 

92.  Sparkes  v.  Bell,  8  B.  &  C.  1.  G.  F.  4b  J.  494 ;  mpra,  §  241. 

98.    2    Perry    Trusts,    §§    655-663;  94.  Wainwright  v.  Hardisty,  2  Beav. 

Lewin  Trusts,  5th  Eng.  ed.  542,  643.      363. 
The  doetrine  of  equitable  appointment         96.  Avery  v.  Griffin,  L.  B.  6  Eq.  606. 
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can  a  married  waman  ootnsent  to  some  iutare  loan  to  her  hnsband 
ao  ag  to  be  cMHxipelled  to  Qxecute^  but  her  i^onsent  mnst  go  with  the 
act;  '^  nor  bind  bers&lf  by  an  exeontory  oontraot  for  the  sale  of 
her  real  estate* ^^  Jfoth  she  and  her  hujabend  must  be.part^-  to  a 
suit  concjorning  her  separate  property,**  azni  it  is  all  the  more 
requisite  that  the  husband  be  joined  as  a  party  diefendant  where 
he  elaims  an  interest  or  any  of  his  acts  are  called  in  question.** 

§  285.  Estoppel  to  Claim  Property. 

The  separate  estate  of  married  women  may  be  affected,  and 
their  rijghts  barred,  by  active  participation  in  breaches  of  trust.^ 
But  on  the  other  hand,  to  preclude  the  wife  from  the  right  to 
relief  simply  because  she  has  improperly  permitted  her  husband 
to  receive  the  trust  funds,  would  be  to  defeat  the  very  purpose  for 
which  the  trust  was  -created, —  namely,  the  protection  of  the  wife 
against  her  husband.  Hence,  according  to  the  latest  and  best 
authorities^  the  court  must  be  satisfied  tKat  the  husband  has  not  in 
any  degree  influenced  her  acts  and  conduct^  before  it  holds  her 
separate  estate  to  be  affected;  and  thi^  upon  the  most  jealous 
investigation.'  For  the  wife  to  stand  by  in  silence  while  the 
husband  represents  himself  as  owner  of  what  really  is  the  wife's 
separate  propierty,  by  way  of  inducing  credit,  will  hot  necessarily 
charge  that  estate.*  If  the  instrument  contains  no  clause  against 
anticipation^  and  the  wife  misapplies  part  of  th^  trust  pi'operty, 
her  other  interests  u^ider  the  same  instrument  may  be  held  to  make 
good  the  loss/.  .         . 

Where  her  huriband  and  the  trustee  of  the  fnnd;  by  way  of 
fraudulent  collusion  to  deprive  her  of  her  property,  make  an 
improper  transf^  thereof  out  of  her  9eparate  use,  her  assent  will 

not  be  readily  presumed  to  the  transaetion  flfom  circomBtanees, 

.'.     ..  .  ,•■  .      ■     1    '      . 

M.  Tajlor  t.  Taylor,  4  Jur.  (N.  8.)  Montford  v.  hoxdC^do^uxkt.l^^'Vm. 

1218.  036. 

97.  MiUer  v.  Albertson,  73  Ind.  343.  8.  Per  Sir  Geo.  Turner,  Hughes  ▼. 

M.  Holmes  v.  Penney,  3  Kay  k  Wells,  9  Hare,  773.  And  nee  author- 
Johns.  91.  And  see  Peaehey,  Mar.  ities,  supra;  Kellaway  v.  Johnson,  5 
Bettl.  293-296,  and  eases  cited;  Maeq.  Beav.  319;  Cocker  ▼.  Quayle,  1  Buss. 
Hns.  ft  Wife,  297.  ft  M.  535;  Fargo  ▼.  Goodspeed,  87  HI. 

99.  See  Clarkson  v.  De  Peyster,  3  290;-  Brewer  v.  Swirles,  2  8m.  ft  Gif. 

Paige  (N.  T.),  336;  Stnart  v.  Kissam,  219.     Contra,  Whistler  v.  Newman,  4 

a   Barb.    (N.    Y.)    493;    Bradley   v.  Ves.  129,  doubted  in  Parkes  v.  White, 

Bmerson,  7  Vt.  369;  Wilson  v.  Wilson,  11  Ves.  223. 
€  Ired.  Eq.  (N.  C.)   236.  8  Carpenter  v.  Carpenter,  27  N.  J. 

1.  Peaehey,  Mar.  Settl.  276 ;  Ryder  Eq.  502. 
▼.  Bickerton,  3  Swanst.  80.  n.;  Lord  4.  Clive  t.  Carew,  1  John,  ft  Hem. 
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while  she  remained  in  ignorance  of  it.^  If  a  wife  allows  her  hus- 
band to  U9e  her  separate  property,  without  making  a  claim  to  it^  or 
permits  him  to  receive  her  separate  income  and  apply  it  to  the  wants 
of  the  family,  she  will  in  general  be  presumed  to  have  asd^ited  to 
the  arrangement/  But  if  the  circumstances  do  not  warrant  the 
inference  that  the  wife  has  assented  to,  or  acquiesced  in,  the  hits- 
band's  receiving  her  income,  or  in  his  mode  of  applying  it,  she  wiH 
be  entitled  to  reimbursement  out  of  his. estate/. 

By  the  ordinary  rule  of  the  English  chance:ry  courts,  a  wife  is 
precluded  from  recovering  the  arrears  of  income  on  her  separate 
estate  for  more  than  a  year,  upon  the  ground  of  a  supposed  gift  to 
her  husband.*     As  to  whether  one  year's  income  can  be. recovered 
or  not  there  is  much  discrepancy  in  the  English  case^.;  ,  but  the 
better  opinion,  even  here,  is,  that  the  husband  has  .been  allowed  by 
the  wife  presumably  to  receive  and  appropriate  her^n^i^ipe  from 
year  to  ye^r,  linjess,  by  a  oonsistent  course  of  dissent  ,the  wife*. on 
her  part,  rebuts  such  presumption,  in  which  case,  heji^  ,will^  n^ust  be 
respected.     If  the  wife  is  insane  ai^d  inciapable  pf  a^septing^  or, 
the  incJome  has  not  actually  come  to  her  l^usbaxid's  hands,.  a.nd: 
ui^der  the  trust,  moreover,  the  income  is  not  pamble  to  the  husband, 
the  income  will  belong  to  her;   .though  here  ;the.„i|ipliiiatioi^. ..of , 
equity  is  to  allow  reasonable  offsets  to  the  husband/  .... 

5. ,  Pizon .  ▼.  Dixon,,  L.  ',|t.  9i  Ch.  .9;  .  .  c^flds  .cited ;/  'Bo^ley, .  iq.  ynwin,  0  tkxy . 
587.  &  Johnfl.  142:   Arthur  y.  Axtlwr,  IX 

Ir.  Ch.  513.  And  see  Dalbiae  7.  Pal- 
biac,  16  Ves.  116;  Parkef  v. '  Birodlce, 
9  Yes.  583;  Oaton  v^  Bidaouty  1  Mac. 
&  G^rd.  599^  Beresford  v.  ArfdibU^op 
of  Armagh,  13  Sinu  643;  Howard  t. 
Digtiy,  2  01.  &  Fin.  '634.  ' 

ft.    Lewrn    TniBtfi,  '550;    2    Peirf 
Trusts.  §  665,  and  cases  ctied. 


'  6.  Square  v.  Pean,  4  Bfo.  C.  C.  326; 
Beresford  y.  Archbishop  of  Armagh, 
13  Sim.  643;  Bartlett  y.  Gi]lar4,  3 
Buss.  149;  Carter  y.  Anderson,  %  Sim. 
370. 

7.  Pai<b»r  V.  Brobke,  9  Yes.  583; 
Macq.  Hus.  4b,  Wi^,  9^8;  Dixon. T. 
Dixon,  L.  B.  9  Ch.  D.  587. 

#.  Peaehej,  Hair.  BettL  891,  and 
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§  286.  Tendency  and  Purpose  ih  Grenera^^^ 

Aside  from.womanV  political  relations,  and  those  social  and 
business  opportunities  'not  peculiar  'to  tlie  mairiage^  state,  which 
are  now  e^jtended  to  her  sex,  we  miy  observe,  both  m' England  and 
the  United  Stated,  a  HWal' (Jisposttion  of'coiirt  and  legislature 
within:  the  last  century  to  bring  her  nearer  to  the  plane  of  man- 
hood, and  advance  her  coiiditioii  from  obedient  wife  to  someming 
like  co-equal  marriage  partn.er.  Man  m^es  the  concessions,  step 
by  step,  out  of  defereiice'to  woman^s  wishes,  and  in  token  of  her 
influence;  and  thus  d^es . the  coverture  theory  o;f  marriage  gradu- 
ally fade  out  of  our  junsprudence.'  TKe  liberal  tendencies  of 
modem  civilization  favor  this  change;  moreover,  that  love  of 
justice  and'  individual  liberty  Which  always  characterized  our 
Saxon  race^  and  the  steadfast  disposition  of  English  and  Am.erican 
courts  both  to  administer  tte  written  law  impartially  and  to  ex-' 
tend  and  adapt  its  provisions  to  tlie  ever-dianging  wants  of  society. 

Our  preceding  pages  have  shown,  in  respect  to  the  person  of 
the  spouses,  their  matrimonial  domicile,  the  conjugal  restraint  and 
correction  of  the  wife,'tlbe  custody, of  the  offspring;  again,  as  to 
the  wife's  power  to  bind  as  agent,  her  necessaries,  or,  in  respect  of 
property,  her  equity  to  a  settlement,  and  modem  modes  of  con- 
veying her  lands ;  a  modem  disposition  to  so  construe  and  apply  or 
modify  the  old  law  that  she  may  enjoy  a  very  fair  share  of  free- 
dom and  consideration  in  the  household,  and  maintain  her  dignity 
under  all  circumstances.  Husband  and  wife  cease  to  be  one; 
they  are  two  distinct  persons  with  distinct  and  independent  rights. 
At  the  same  time  the  idea  of  unity  in  the  domestic  government  — 
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of  domestic  government  at  all  —  becomes  weakened ;  the  cruel  or 
dissolute  husband  having  less  power  for  ill,  and  the  just  and  faith- 
ful one,  too,  finding  his  legal  authority  oyer  a  high-tempered  com- 
panion exceedingly  precarious.  Modem  legislation  accomplishes 
even  more  than  judicial  construction  towards  this  result,  especially 
in  the  United  States;  and  indeed,  as  to  the  Married  Women^s  Aeto 
and  Divorce  Acts  of  this  day,  it  may  be  truly  said  that  England 
borrows  more  from  this  country  than  does  this  country  from  Eng- 
land. 

The  American  Married  Women's  Acts  are  modem;  still,  they 
are  constantly  undergoing  local  change,  and  imni|^nse  labor  haa 
been  necessarily  bestowed  by  local  courts  in  expounding  them. 
We  shall  seek  to  place  before  the  reader  such  legal  results  as  may 
be  thought  to  have  passed,  in  to  principles;,  as.  for  the  resit,  it  is 
a  chaos  of  uninteresting  rubbish,  from  which  the  practitioner 
,selects  only  that  which  obtains  in  his  own  jurisdiction. 

All  this  legislation  regarding  the  rights  of  married  women 
should  be  harmonized  and  simplified  as  soon  as  practicable.  This 
is  not  easy  with  so  many  independent  States,  each  carving  out 
its  own  career.  And  the  difficulty  is  aggravated  from  the  fact 
that  the  Married  Women's  Acts  had  no  common  origin ;  there  was 
no  model  found  to  work  from,  English  or  American,  and  the  re- 
sults were  necessarily  discordant.  Yet  should  public  sentiment 
once  set  in  the  right  direction,  much  might  be  accomplished.  If, 
too,  the  married  women's  codes  of  this  country  are  to  serve  as  a 
guide  to  other  nations,  they  should  bear  the  impress  of  a  clear  and 
well-defiped  purpose.  Either  the  ultimate  object  should  be  to 
place  the  wife  on  an  independent  footing,  and  enable  her  to  main- 
tain herself  against  the  world,  or  else,  providing  honorably,  faith- 
fully, and  generously  against  all  possible  misfortune,  to  teach 
her  still  to  lean  upon  the  stronger  arm  of  her  husband,  and  look  to 
man  for  guidance.  But  our  legislators  sometimes  appear  to  at- 
tempt both  systems  together.  Laws  which  invite  married. women, 
to  embark  in  separate  trade  tend  plainly  to  the  wiife^s  independence. 
Laws,  on  the  other  hand,  which  class  widows  and  orphans  together 
as  subjects  far  special  protection,  preserve  homestead  exemptions, 
permit  of  settlements  against  the  hu.4)and's  creditors,  are  founded 
on  the  policy  of  the  wife's  dependence.  It  is  not  to  be  presumed 
that  frank  and  straightforward  discussion  is  inappropriate  to  any 
topic  where  radical  chaui^es  are  demanle<l;  nor  can  the  funda- 
mental relation  of  the  sexes  and  the  balance  of  society  be  lightly 
disturbed. 
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Equality  and  freedom  are  precious  words ;  but  if  the  respective 
spheres  of  maa  and  woman  are  equally  honorable,  equally  usef ul, 
equally  free,  need  they  be  preciaely  identical?  Does  not  inejqjuality 
manifest  ifself  when  the  two  seek  to  run  the  ^ame  circuit  ?  As  a 
logical  proposition^  if  woman  in  her  pursuits  has  the  right  to  be- 
come a  man.  man  has  .uq  les$  the  right  to  become  a  woman. 
Whether  the  change  would  be  expedient,  and  wis^,  however,  is 
another  question.  Certain  it  is.  that  woman  cannot  claiiP^  the 
privileges  of  the  two  sexes ;  if  she  would  grasp  at.  civil  hpnors, 
she  must  surrender  h^r  time-honored  tribute  of  chivalrous  homage. 
Elevated  to  the  pedestal  of  honor,  and  made  the  pbject  of  reverent 
esteem,  if  npt  idolatry,  the  wife  stands  perhaps  ..as  securely  as 
she  ever  can  upon  the  prosaic  ground  of  legal  equality.  . 

The  changes  to  which  we  shall  proofed  to  diirect  the  reader's 
inquiry,  under  our  inain  heading,.  m.ugt  be  studied  as  by  way  of 
supplenaent  or  supersedure  .to  the  coverture  doctrine,  already  set 
forth.  As  beJfore,  these  changes  affect  the  wife's  debts  and  cou- 
traeta,  her  injuries  and  frauds,  and  h^r  personal  and  real  prop- 
erty. Th^y  are  partly  pf  equitable  and  partly  of  statutory,  origin. 
But,  most  of.  all,  they.iinppr  the  old;  doctrine  which  treated  the 
husband  as  absolute, or  temporary  owner,  controller,  and  manager 
of  his  wife's  prpperty  and  ^cquiaitjions,  by  virtue  of  the  marriage, 
and  create  in  favor  of  the  wife  what  is  commonly  known  in  .these 
days  as  her  separate  property;  Here,  therefore,  as  on  most  points 
relating  to  the  law  of  husband,  and  wife,  one  .must  first  examine  the 
old  cpmmpn-law  or  coverture  doctrine,  and  then,  perceive  how  far 
modem  equity  rules  or  the  local  legidation  may  have  varied  that 
law.  Such  changes  date  back  not  much  farther  than  a  century 
and  a  half,  the  most  radical  of  them  being  less  than  a  century 
old ;  the  equitable  changes  being  for  the  most  part  of  earlier,  and 
the  statutory  changes  of  later  date,  and  the  law  of  England  and 
this  country  harmonizing  on  the  whole  subject,  at  the  independence 
of  the  American  colonies,  as  at  their  first  settlement.  The  instances 
will  be  found  rare  at  the  present  day,  where  an  important  com- 
mon-law principle  respecting  the  wife's  contracts,  torts,  property, 
and  the  formalities  of  suit,  is  not  at  this  day  essentially  changed. 

To  attempt  a  minute  analysis  of  the  Married  Women's  Acts 
would  require  more  space  than  out  plan  will  permit.  Nor  would 
it  profit  the  reader.  The  independent  legislation  of  distinct  com- 
munities, without  uniformity  of  pldn  or  principle,  involving,  as  it 
does,  the  most  interesting  and  yet  the  most  perplexing  of  sodal 
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problems,  must  necessarily  produce  results  which  cannot  be  recon- 
ciled. It  is  too  early  yet  to  generalize  from  the  decisions.  Even 
though  the  hand  of  innovation  should  be  stayed  for  a  while,  and 
public  attention  centre  in  the  work  of  blending  these  results  into 
harmony,  it  would  be  many  years  before  our  courts,  applying  civil 
codes  and  the  traditions  of  the  English  common  law  and  equity 
jurisprudencie  to  the  discordant  mass  of  material  before  them, 
could  hope  to  set  up  a  consistent  and  thorough  American  system. 
As  one  of  our  own  jurists  well  remarks,^*  wherever  the  line  ma^ 
be  drawn,  it  will  be  long  before  the  public  will  understand  and 
recognize  the  point  where  the  power  of  a  inarried  woman  to  bind 
herself  by  her  bargains  ceases,  and  fraud^  iipon  the  thoughtless 
and  inconsiderate  must  often  occur.  .      ' 

The  ultimate  scope  of  all  this  legislation  miust,  hbWever^  be 
either,  regarding  the  wife  as  peculiarly  exposed  to  coercion  and 
subtle  influence,  if  not  mastery  by  main  force,  from  the  natural 
necessities  of  her  position  in  the  conjugal  partnership,  as  one 
of  the  weaker  sex,  to  afford  that  legal  protection  and  shelter  which 
she  has  always  claimed,  and  which  our  law  in  a  strait  could  never 
deny  her ;  or  else,  as  though  no  such  necessities  exist  in  a  ^tate  of 
nature,  but  her  disabilities  have  been  rather  created  by  municipal 
law,  and  enforced  by  tyrannical  men,  to  treat  her  as  $ui  juris, 
and  make  her  bear  the  full  responsibility  of  her  own' legal  engage- 
ments, be  they  prudent  or  foolish,  like  one  discovert. 

A  careful  review  of  the  latest  decisions  shows  that  the  married 
woman  is  still  far  from  being  bound,  or  desirous  of  being  bound,  to 
the  latter  alternative.  She  is  seen  setting  up  in  the  courts,  not  her 
own  ignorance  alone,  for  the  avoidance  of'  her  contracts,  and  the 
retention  of  her  separate  property  agaiiist  strangers,  but  her  own 
fraud,  her  own  deliberate  and  wilful  misstatements  to  others,  her 
own  connivance  with  her  husband  in  dishonest  schemes.  We  shall 
not  inquire  whether  all  this  is  the  effect  more  of  evil  intention  on 
her  part,  or  evil  advice;  but  in  the  courts,  certainly,  the  wife  does 
not  yet  appear  sounder  in  rectitude  and  regard  for  honorable  deal- 
ings with  this  great  world  than  her  husband. 

§  287.  History  of  American  Married  Women's  Acts. 

The  wife's  separate  use,  as  au  American  system,  or  rather  as 
the  system  of  certain  American  States,  had  thus  progressed  whea 
our  local  legislatures  took  the  whole  Sjubject  actively  in  hand. 

10.  Bell,  C.  J.,  in  Ames  t.  Foiter,  42  N.  H.  381. 
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The  American  equity  courts  had  followed  the  English  precedents 
pretty  closel j,  but  without  displaying  the  saane  vigor  and  bold- 
ness. None  of  our  reported  decisions  on  the  subject  of  &e  wife^s 
equitable ,  separate  property  had  attracted  popular  attention  or 
served  to  bring  out  the  discussion  of  strong  leading  principles, 
though  covering  a  period  of  sixty  years  down  to  nearly  the  middle 
of  the  last  century. . .  During  ii^  twenty-five  years  pre6eding  1848, 
a  change. in  publio  opinion  had  beeh  gradually  wrought  in  this 
country  and  in  England,  though  with  us  more  rapidly  than  abroad. 
The  married  wopaen  of  America^  turned  to  the  legislature  rather 
than  the  courts  of  her  State: for  a  more  complete  marital  inde- 
pendence, for  the  right  to  control  her  own  property,  for  freedom 
from  the  burdens  of  coverture.  In  taping  popular  sentiment^ 
doubtless,  the  annexation. of  territory  lately  governed  by  the  prin- 
ciples of  Komian  law  had.  considerable  influence,  particularly  in 
the  States  adjacent  to  Louisiana;  still  more  in  a  national  dense 
did  our  rapid  advancement  as  a  self-governed  nation,  and  the 
spread  of  publie  education,  of  independence  in  life  and  manners, 
and  of.  equal  social  intei:Q0ur8e  of  the  sexes,  help  on  the  new!  re- 
form.- ■   f     •      ••■:•  I    •.;,,•.••;■.•.■     . 

The  year  1848  saw  a  wondrous  revolution  effected  in  the  fore- 
most States  of  this  Union  as. to  th^  property  rights  of  married 
women;  wd  this  revolutioti  haa  since  extended  to  every  section  of 
the  country.  .  The  influence  of  these  changes  has  also  been  f^lt 
abroad;  and.  a  like  re£Qi;m.  waa  press^  iti  the  English  Parliament 
about  1870^  whose  immediate  result  Was  the  statute  to  which  we 
have  already  alluded." 

In  1821  the  l^slatuire.  of  Maine  had  authorized  the  wife,  when 
deserted  by  her  husband^  to  sue,  Inake  contracts,  and  convey  real 
estate  as  if  unmarried,  prescribing  the  mode  of  procedure  in  such 
cases.  A  like  law  prevoiusly  existed  in  Massachusetts.**  These 
appear  to  haVe  b^n  the  earliest  of  the  Married  Women's  Acts, 
properly  so  called:  the  first-fruits  of  the  modem  agitation  on 
woman's  rights.  The  example  of  Massachusetts  and  Maine  in  this 
respect  was  soon  imitated  elsewhere.  New  Hampshire,  Vermont, 
Tennessee,  Kentucky,  and  Michigan  all  passed  important  laws  of 
a  similar  character  before  1850.  The  independence  of  married 
women  whose  husbands  were  convicts,  runaways,  and  profligates 

11.  See  3  Juridical  Society  Papers  It.  See  Bev.  Sts.  Maine  (1840),  p. 

(1870),  part  17;  Act  33  ft  34  Vict.  c.      341;  Bev.  Sts.  Mass.  (1836),  pp.  485, 
93,  1870.  487. 
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became  tJbus  the  Arst  point  gained  in  tbe  neiir  Byatem.'  'la  Maaisa- 
chnsetts  and  Hhode  Island  tihe  \t^ile's  sepaifiite'  use  in  life^^instir- 
ance  contracts  for  the  benefit  was  an  object  of  special  'solicitude; 
then>  in  1845,  ^ke  £oi*mer  State -turned  its  attention  furtWr  to  a 
public  recognition  of  marriage  settlements  and  trusts  for  the 
wife's  separate  benefit,  extending  the  equity  i  juriadicttoh  df  its 
courts  for  that  purpose.**  The  right  of  a  married  woman  to^  dis- 
pose of  her  property  by  will  was  legalized  in  Illinois,  Penn^yl- 
vania,  Michigan,  and  Connecticut  about  the  same  time.  In  Con- 
necticut, Ohio,  Indiana,  and  Missouri,  tiie  first  reforms  appear 
to  have  been  directed  towards  exempting  the  Wife's  property  froin 
liability  for  her  husband's  d^ts,  rather  thian  giving  her  a  com- 
plete dominion  over  it** 

The  Koman  principle  of  an  independent  estate  in  the  wife,  as 
modified  by  the  more  modem  Frencb  and'  Spanish  community 
law,  prevailed  in  Louisiana  at  the  time  of  its  admission  info  tbe 
Union;  and  like  traces  appear  in  the  legislation  of  Florida, 
Arkansas,  Texas  and  other  adjacent  States  foi^merly  und^r  French 
and  Spanish  rule.  So  was  the  docti^ine  of  separate  estate  pro- 
mulgated by  Mississippi  statute  as  early  as  1839.*^  And  in  other 
Southein  States^  as  Alabama  and  Korth  Carolina,  where  chancery 
jurisprudence  was  well  established,  appeared  laws  investing  the 
courts  with  larger  powers  in  mutters  of  this  sort/*  Alablima  and 
Mississippi  appear  to  have  first  postponed  the  husband^s  liability 
for  his  wife's  antenuptial  debts  to  her  separate  estate.^^ 

It  should  be  said  that  both  Maine  and  Michigan  had  enacted 
laws  in  1844,  giving  enlarged  powers  to  the  wife  t<>  hold  and  dis- 
pose of  separate  property;  thns  anticipating  isome  of  the  statntory 
changes  both  in  New  York  and  Pennsylvania.** 

18.  A  New  Hampshire  act  in  1846  15.  See  Bright,  ib.  'the  influence  of 

copied  these  provisions;  and  a  statute  a  large  commercial  city  like  New  Or- 

of  Bhode  Island  in  .1844  made  similar  leana  was  doubtless  ieit  in  the  eparaely 

enactments.    These  are  indications  of  settled  territory  surrounding  it.    The 

what  the  text  has  already  stated ;  that  codes  of  these  Btates  were  all  dlsfig- 

trusts   for   separate   use   and   equity  ured  by  "chattel**  proTiSionSi  which 

jurisdiction  on  the  wife's  behalf  were  detracted  mndi  from  the  mechs  of  a 

little  recognized  in  that  section  when  policy  otherwise  humane  to  the  wife. 
the  married  women's  agitation  com-       .  16  2  Bright,  ib. 
menced  in  the  United  States.  17.  Cf.  (1846). 

14.  See  2  Bright,  Hus.  ft  Wife,  Am.  IS.  Bev.  Stat.  Mich,  (1846),  p.  340; 

ed.  1850,  p.  627  et  seq.,  where  married  Maine  Statutes,  March  22,  1844. 
women's  acts  are  cited  by  Mr.  Lock- 
wood;  2  Kent  Com.  130,  ti. 
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From  1848  forth  the  revolutioiKL  beoame  rapid^  and  has  since 
extended  to  aH  the  Staten^  Virginia  being  the  la^t  to  jiekL  And 
the  work  of  legislative  dliange:  atiU  goes  on.  Scarcely  a  year 
passed  between  18^50  and  1870  without  some  new  Harried 
Women^s  Acts  ad4ed:  t^  the  local  statute  books;"  and.  with  regard 
to  wonwin  in  general,  the  constant  tetdemey  has  been  to!  enlarge  her 
freedom  of  action,  $nd  open  to  her  sex  pursuits  hitherto  closed 
again-ift  it. 

§  288.  New  York  and  Pennsylvania  Married  Women^s  Acts  of 
.  1848. 

The  sweeping  changes  effected  by  the  legislature  of  New  York 
in  1848  deserve  more  than  a  passing  notice.  The  debates  of  the 
constitutional  convention  of  that  State  in  1846  evinced  the  grow- 
ing desire  for  a  radical  reform  in  the  property  rights  of  married 
women;  and  the  advocates  of  the  movements,  failimr  in  their 
attempt  to  secure  an  artioje  of  amendment  to  the  State  constitii- 
tion  on  their  behalf,  next  addressed  themselves  to  the  legislature, 
and  with  success. '  On  the  7th  oJP.  April,  1848,  was  enacted  a  law 
"for  the  more  effectual  protection  of  married  women,''  which 
provided  that  the  real  and  personal  property  of  any  female  al- 
ready married,  or  who  may  hereafter  marry,  which  she  shall  own 

19.  The  aete  now  i^  lMr«9|  manj.  oi  1S66..  And  see  Jaetem  ▼.  Hubbard, 
tbem  perplexing,  which  need  not  here  36  Conn.  10,  on  this  XMint.  Afterward 
ltd  detailed,  wiU  be  fonnd  summarised  another  statute  was  passed  in  this 
up  to  the  date  of  1ST8  ht  Wells's  Bepa-'  State  in  1869,  and  still  another  in 
rata  Pxvperty  of  llmtied  Woiien^  ia7Sl,«nd  then  at  tiie  general  Tovision 
Part  I.  More  or  less  liberality  is  of  the  statutes  in  1875  a  further 
shown  in  different  States  in  the  legis-  amendment  took  place.  This  is  a 
latiye  grant  of  separate ;pro|ierty^  but',  markod,  but  not  exeeption^,  instance 
the  tendency  on  the  whole  is  to  place  of  State  innovations  in  the  law  of 
the  married  woman  on  the  footing  of  Husband  and  Wife.  Between  1850 
a  feme  sole  in  respect  of  property  and  and  1860  inclnsive,  notes  the  writer, 
kindred  rights  of  suit. and  contract.  the  following  States  betgan  their  mar- 
In  the  Southern  Law  Beview,  vol.  6,  ried  women 's  legislation,  some  boldly, 
p.  633,  win  be  found  an  instructive  others  timidly :  Indiana,  Missouri,  New 
article  by  Professor  Henry  Hitchcock,  Jersey,  Kansas;  Ohio,  and  Illinois  fol- 
eommenting  upon  ifnarital  property  lowed  in  1861,  and  other  States  sue- 
rights  as  defined  by  American  statutes  cessively  in  subsequent  years.  In  1869 
in  force  in  1880.  Detailing  the  sta-  Congress  enacted,  for  the  benefit  of 
totory  changes  which  have  ocenrred,  married  women  in  the  District  of 
the  author  calls  attention  to  the  fact  Columbia,  one  of  the  most  radical 
that  in  Connecticut,  beginning  with  laws  on  the  subject.  The  last  State 
the  act  of  1845,  there  were  eleven  sue-  to  fall  into  line  was  Virginia,  in 
eessive  statutes  passed  at  intervals  1877. 
during  the  twenty-one  years  ending  in 
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at  the  time  of  marriage,  and  the  rente,  issues,  and  profits  thereof, 
shall  not  be  subject  to  the  dii^posal  of  lier  husband,  nor  be  liable 
for  his  debts,  and  shall  continue  her  sole  and  separate  property  a« 
if  she  were  a  single  female ;  and  that  any  married  female  may  law- 
fully receive  and  hold  property  in  like  manner  from  any  person 
other  than  her  husband,  whether  by  gift,  grant,  devise,  or  bequest. 
This  statute,  passed  at  such  a  time  by  the  foremost  State  in  the 
Union, —  a  State  thoroughly  northern  in  its  institutions,  while  the 
recognized  champion  of  chancery  principles, —  could  not  fail  to 
make  a  deep  national  impression.^® 

A  parallel  movement  had  meanwhile  progressed  in  PeuBsyl- 
vania;  and  in  that  State  an  act  of  the  legislature,  dated  only  four 
days  later,  conferred  substantially  the  sanie  rights  of  property 
upon  married  women,  though  expressed  in  different  language. 
This  act,  still  more  remarkable  in  its  general  provisions  than  that 
of  New  York,  not  only  recognized  the  wife's  separate  use  in  her 
own  property  as  a  legal  right,  but  at  the  same  time  gave  her  the 
power  to  dispose  of  such  estate  by  will,  made^  it  liable  for  family 
necessaries  in  failure  of  attachable  property  belonging  to  the  hus- 
band, admitted  children  to  the  inheritance  of  separate  personal 
estate  in  common  with  the  surviving  husband,  and  exempted  the 
husband  from  all  liability  for  his  wife's  antenuptial  debts.  It 
further  provided  that  the  wife's  separate  property  should  be  abwK 
lutely  liable  for  her  general  contracts  and  tofts^  and  that  only  her 
formal  consent,  given  in  the  manner  therein  specified,  could  bring 
the  property  under  subjection  for  the  husband's  debts,  or  effect 
a  lawful  transfer.** 

§  289.  English  Married  Women's  Act  of  1870. 

In  England  the  Married  Women^s  Property  Act  of  1870,  with 
its  later  amendments,  indicates  some  change  of  parliamentary 
policy  in  the  same  practical  direction.  But  the  English  courts 
still  incline,  as  would  the  American  under  statutes  of  dubious 
import,  to  render  the  separate  property  of  the  wife  liable  by  sub- 
jecting her  to  the  ordinary  process  of  law  and  equity."  The  wife 
cannot  be  sued  alone  in  respect  of  her  separte  estate  in  the  com- 

20.  We  give  the  substance  rather      modified  hj  Acta  of  1849,  e.  379,  9m4. 
than  the  language  of  this  statute.  Bee      1860,  e.  90,  §  1. 
2  Bright,  Hus  &  Wife,  Am.  ed.,  1850,  21.  Bright,  ib,,  p.  648  j   Laws  Pa. 

Lockwood's   note,    581    et  aeq.     This      1848,  pp.  536,  537,  538. 
statute   was   afterwards   considerably  22.  Ex  parte  Holland,  L.  B.  9  Ok. 

App.  307. 
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mozL-law  courts,  under  the  act  of  1870,  for,  tfae  price  of  goods  sold 
her  during  coverture,  but,  as  formerly,  th©  husband  must  be 
joined/* 

It  is  held,  under  the  English  statute,  that  where  husband  and 
wife  join  in  signing  a  joint  and  several  promissory  note,  though 
for  money  lent  him,  and  the  husband  becomes  bankrupt,  the  wife's 
separate  estate  must  be  held  liable.^*  Under  this  statute  it  is 
made  the  duty  of  a  company  to  register  stock  in  the  name  of  a 
married  woman  entitled  to  her  separate  use;  and  this  duty  is 
^orceable  by  mandamus.'*^  This  same  statute  makes  other  im- 
portant changes,  with  the  view  of  creating  a  statutory  separate 
estate  in  married  women,  which,  however,  do  not  as  y6t  attract 
much  judicial  comment.*' 

§  290.  Scope  and  Validity. 

The  main  principles  touching  the  acquisition  of  a  statutory 
separate  property  by  the  wife,  as  an  American  system  of  positive 
law,  we  shall  now  consider  as  fairly  as  circumstances  p^mit. 
And,  first,  it  may  be  remarked  in  general  that  these  American 
Married  Women's  Acts  are  designed  for  women's  benefit,  and 
that  they  do  not  limit,  but  rather  extend,  her  right  to  beneficially 
hold  separate  property.    Thus  it  is  held  that  the  wife's  equity  to 

.  '  '  *         . 

a  settlement  from  her  choses  in  action  remains  as  before;  for  the 
legislature  intended  to  offer  her  what  was  supposed  to  be  a  more 
valuable  right,  leaving  it  to  her  election  to  claim  the  benefit  of 
the  act  or  to  assert  ter  equity  to  a  settlement  without  regard  to  its 
provisions." 

f 
\  »         •  '  t  ' 

S3.  Hancocks  y.  Lablache,  26  W.  B.  proviso; ;  also,  upon  the  observance  of 

402 ;  Davies  v.  Jenkins,  L.  B.  6  Ch.  D.  certain   formalities,   her   property   in 

728.     See  Noel  v.  Noel^  L«  B.  13  Cb:  the  fonds,  joint-stock  companies,  Ac.; 

D.  510.     The  right  of  counter-claim  personal  property  coming  to  her  not 

on  the  wife's  behalf,  in  place  of  the  exceeding  iS200;  rents  and  profits  of 

former  cross-bitl,  is  now  admitted  un-  her  freehold  property;  policies  of  in- 

der    EngUah    practice.      Hodson    v.  surance  for  benefit  of  wife  (trusts  for 

Mochi,  L.  B.  8  Gh.  D.  569.  benefit  of  wife  and  children  being  also 

84.  Davies  v.  Jenkins,  L.  B.  6  Ch.  D.  permitted). 

728.  This  moderate  act  is  doubtless  the 

85.  Queen  v.  Oamatic  B.  B.  Co.,  L.  result  of  influences  such  as  were  first 
B.  8  Q.  B.  299;  Act  33  &  34  Vict.  c.  manifested  in  the  United  States.  The 
93.  American  legislation  on  this  subject 

86.  See  Act  33  &  34  Vict.  ch.  93  long  antedates  the  English.  Other 
(1870).  This  act  declares  that  wages  provisions  are  found  in  this  act,  whose 
and  earnings  of  a  married  woman  appropriate  consideration  belongs  to  a 
shall  be  her  separate  property;   also  later  chapter. 

her  deposits  in  savings  banks  (with  a         87.  Blevins  t.  Buck,  26  Ala.  298. 
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Where  she  is  held  to*  be  restrrctcfd  by  the  statntei  at  all,  it  is 
generally  with  reference  to  the  right  of  disposition,  and  in  order 
that  others  may  not  subject  it  to  the  fulfilment  of  her  engage- 
ments.'* Tlie  provision  of  the  North  Carolina  Constitution  that 
a  wife  may  convey  her  lands  with  the  written  assent  of  her  hue- 
band  does  not  prevent  the  legislature  from  regulating  the  manner 
in  which  such  assent  may  be  given,"  nor  the  manner  m  which  the 
deed  shall  be  executed  and  acknowledged.'^  So  the  constitutional 
provision  in  Arkansas  that  a  wife's  property  shall  not  be  subject 
to  the  debts  of  her  husband  is  not  violated  by  the  Married  Women':^ 
Act  empowering  her  to  contract  and  to  sue  and  be .  sued  as 
though  sole.*^ 

The  doctrines  of  an  equitable  separate  estate  in  the  wife  are 
generally  invoked  at  this  day  as  furnishing  a  system  available  for 
her  -advantage  wherever  (as  rarely  happens)  the  statutory  privi- 
leges, in  any  particular  instance,  prove  less  adequate  fqr  establish- 
ing her  independent  property  relations;  the  main  policy  of  the 
Married  Women's  Acts  being  not  to  supersede  the  wife's  equitable 
rijghts,  but  to  enlarge  her  legal  status,  and  correct  the  old  anomaly 
which  left  her  a  person  in  equity  but  none  in  law. 

How  great  the  change  which  modem  equity  and  l^slatioa 
have  wrought)  and  modem  legislation  especially^  in  njiarital  righta 
and  duties  as  defined  by  the  common  laW;,  will  further  appear  from 
the  miscellaneous  changes^  to  be  noticed  in  this  final  chapter.  These 
changes,  which  concern  contracts,  torts,  property  of  tibe  wife, 
and  suits  by  or  against  her,  may  be  specified  as  chiefly  relating: 
(1)  to  the  wife's  antenuptial  debts;  (2).  to  the  wife's  general 
disability  to  contract;  (3)  to  the  neceisaries  of  wife  and  family; 
(4)  to  torts  committed  by  the  wife;  (5)  to  torts  comniitted  upon 
the  wife;  (6)  to  torts  or  crimes  committed  by  one  spouBe  and 
affecting  th-e  other;  (7)  to  the  wife's  property;  (8)  to  actions  by 
a  married  woman,  her  arbitration,  &c. 

is.  See  Davis  t.  Foy,  7  8.  ft  M.  89.  Hensley  v.  Blankinship  (N.  €.  •, 

(Miss.)    64;    Pond   v.   Carpenter,   IZ  94  8.  E.  519. 

Minn.  430;  Pippen  y.  Wesson,  74  N.  30.  Couneil  v.  Pridgen,  153  N.  C. 

r.    437.     The   subject  of   the   wife's  443,  69  8.  B.  404. 

right  of  disposition  is  discussed  in  a  31.  HoUahd  v.  Bond,  1^5  Ark.  526, 

later  chapter,  Chapter  XII.  189  8.  W.  166. 
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§  291-  Construction.    . 

Married.  Women's  Acts  sjiould  be.  libetally  eonatrued,*^  as  they 
;ire  remedial,  and  should  be  construed  do  ^s  to  effect  their  objects.*' 

Statutes  enlarging  the  capacity  of  a  wife  to  contract  will  not  in 
equity  be  construed  by  a  Federal  court  to  abolish  exceptions '  in 
lier  favor,  in  the  absence  of  authoritative'  decisions  by  the  State 
<ourt  to  that  effect.'* 

§  292.  What  Law  Governs  in.  Gener^. 

These  statutes  are  not  pubjecst  to  mere  technical  construction, 
i»ut  the  will  of  the  legislature .  should  be  fairly  interpreted.  The 
legi;jlative  will  is  not  presumed  to  be  ao  exerted  as  to  Qper$.te 
retrospectively.  "  A,  retrospective  statute,  affecting  and  changing 
vested  rights,"  observes  Chanxjellor  Kentji  "  is  ve^  generally  con- 
sidered in  this  country  as  founded  on  unconstitutional  principles, 
and  consequently  inoperative  and  void/'^*  and  Married  Women's 
Acts  are  in  general  prospective  and  hot  retroactive  in  th-eir  opera- 
tion.'*  The  effect  of  a  previous  conveyance  of  land  to  busband 
and  wife  jointly  is  not  changed  in  respect  of  survivorship**^  The 
whole  current  of  American  deeisiond  confirms  that  statement ;  and 
thus  is  it  with  our  Married  Women's  Acts,  for  they  necessaritly 
reduce  the  property  rights  of  the  husband  as  prevalent  under  the 
common  law  of  coverture.  The  respective  rights  of  a  husband  and 
wife,  duly  married,  iii  property  acquired  in  any  State,  before 
fundamental  law  or  appropriate  legislation  therein  has  changed  the 
old  rule,  must  be  governed  by  the  rules,  of  the  common  law.** 

82.  De  Vriea  v.  Conklin,  ^2  Mich.  36.  .Cook  v.  Walling,  117  Ind.  9,  19 

255;   Wilk  V.   Jones,  ,13   App.  D.  C.  N*.  E.  532,  2  L.  E.  A.  769,  10  Am.  St. 

482;  Kriz  V.  Peege,  184  Mo.  508,  83  R.  17;  Levering  v.  Shockey,  100  Ind. 

8.  W.  481;  Stephens  v.  Hicks,  156  N.  558;   In  re  Scully's  Estate    (Mich.), 

C.  239,  72  S.  R  313.  165  N.  W.  68 ;  Smoot  v.  Judd,  184  Mo. 

33.  Clow  V.  Chapman,  125  Mo.  101,  508,  83  S.  W.  481 ;  Akin  v.  Thompson 

I'S  8.  W.  328,  46  Am.  St.  K.  468,  26  (Tex.),   196   S.   W.    625;    Bennett  v. 

L.  R.  A.  412.    It  is  held  otherwise  in  Hutchens    (Tenn.),    17d    S.    W.    629; 

Tfvnessee,   on   the   ground   that  such  Neville  v.  Cheshire,  163  Ala.  39^0,  50 

acts  are  in  derogation  of  the  common  So.  1005 ;  Booker  v.  Castillo,  154  Cal. 

law.       Mayo     V.     Bank     of    Gleason  672,  98   P.   1067;   Hetzel  v.  Lincoln, 

^Teun.),   205   8.   W.   125.  216  Pa.  60,  64  A.  866. 

84.  Hunter  v.  Conrad,  94  F.  ll.  37.  Almond  v.  Bonnell,  76  111.  536. 

35.  1  Kent  Com.  455.  Various  na-  38.  Garter  v.  Carter,  14  S.  &  M. 
tional  and  State  constitutional  provi-  (Miss.)  59;  "EHdridge  v.  Preble,  34 
?ion8 — as,  e,  g„  that  no  one  shall  be  Me-  148;  Maynard  v.  Williams,  17 
*V|)rived  of  property  "without  due  Ala.  676;  Snyder  v.  Snyder,  3  Barb- 
process  of  law,'*  and  against  impair-  fX.  Y.)  621;  Perkins  v.  Cottrell,  15 
'iTx  the  obligation  of  contracts — have  P>nrb.  (X.  Y.)  446;  Ratcliffe  v. 
a  rfmilnr  boarinr.  T>onffherty,   24   Mirs.   181:   Jenney  v. 
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Married  Women's  Acts  do  not  change  the  marital  relations  be- 
tween spouses,*®  nor  permit  them  to  defraud  even  others.** 

§  293.  As  to  Rights  of  Husband. 

The  wife's  personal  property  already  in  possession  or  reduced  to 
possession  by  the  husband  remains  his  after  the  passage  of  a 
Married  Women's  Act.*^  Also  any  interest,  accruing  subsequently 
to  the  Married  Women's  Act,  on  property  previously  vested  in  the 
husband,  continues  his.*^  And,  to  go  still  further,  in  her  closes  in 
action,  or  unreduced  personality  which  he  is  already  at  liberty  to 
reduce,  there  is  a  valuable  existing  interedt  capable  of  assignment 
and  transfer, —  a  vested  right  in  the  husband,  which  a  subsequent 
statute  or  State  constitutional  provision  cannot  deprive  him  of, 
according  to  the  better  opinion.*'    Where  a  complete  legal  estate 


Gray,  5  Ohio  St.  45 ;  Eoby  v.  Boswell, 
23  Ga.  51;  Burson's  Appeal,  22  Pa. 
164;  Tally  v,  Thompson,  20  Mo.  277; 
Peck  V.  Walton,  26  Vt.  82;  Tyrson  v, 
Mattair,  8  Fla.  107;  Quigley  v.  Gra- 
ham, 18  Ohio  St.  42;  Farrell  v.  Pat- 
terson, 43  lU.  52 ;  Coombs  t.  Bead,  16 
Gray  (Mass.),  271. .  See  Love  ▼. 
Bobertson,  7  Tex.  6.  So,  rights  ac- 
quired subsequently  under  a  foreign 
government.  Dubois  v.  Jackson,  49 
111.  49 ;  Morrison  v.  Morrison,  113.  Ky. 
507,  69  S.  W.  1102;  Vanata  v.  John- 
son, 170  Mo.  269,  70  S.  W.  687 ;  l^eete 
V.  State  Bank,  141  Mo.  574,  42  S.  W. 
1074;  Houston  Belt  &  Terminal  By. 
Co.  V.  Scheppelman  (Tex.),  203  S.  W. 
167 ;  Hockaday  v,  Sallee,  26  Mo.  219; 
Harvey  v.  Wickam,  23  Mo.  112. 

39.  Citizens '  St.  By.  Co.  v.  Twiname, 
121  Ind.  375,  23  N.  E.  159,  7  L.  B.  A. 
352. 

40.  Bickel  v.  Bickel,  25  Ky.  Law, 
1945,  79  S.  W.  215. 

41.  Buchanan  v.  Lee,  69  Ind.  117. 

42.  Byder  v.  Hulse,  33  Barb.  (N. 
Y.)  264;  s.  c.  on  appeal,  24  N.  T. 
372.  See  Savage  v.  O'Neill,  42  Barb. 
(N.  Y.)  374. 

43.  See  Bunn  v.  Sargent,  101  Mass. 
339;  Westervelt  v.  Gregg,  12  N.  Y. 
202;  Byder  v.  Hulse,  24  N.  Y.  372; 
Steams  v.  "Weathers,  30  Ala.  712; 
Kirsey  v.  Friend,  48  Ala.  276.  Such 
is  the  rule  with  reference  to  a  legacy 


bequeathed  to  a  wife,  and  taking  ef- 
fect before  the  passage  of  an  act  vest- 
ing all  sneh  property  in  the  married 
woman:  I^orris  v.  Beyea,  13  N.  Y. 
273,  288;  or  her  distributive  share, 
accruing  previously,  in  an  estate:  7b.; 
Kidd  V.  Montague,  19  Ala.  619; 
Sperry  v.  Haslam,  57  Ga.  412;  pr  her 
stock,  mortgages,  and  incorporeal 
property  generally. 

In  Mi^ssippi  the  rtile  was  laid 
down  differently,  upon  the  fallacious 
idea  that  the  husband's  right  to  re- 
duce was  a  mere  qualified  right  upon 
a  condition  precedent  which  the  stat- 
ute might  intercept.  Clark  y.  Mc- 
Creary,  12  S.  &  M.  (Miss.)  347,  354. 
But  to  this  may  be  opposed  the  rea- 
soning of  Edwards,  J.,  in  Westervelt 
V.  Gregg,  supra,  ''A  right  to  reduce 
a  chose  im  action  to  possession,"  he 
observes,  f  is  one  thing,  and  a  right 
to  the  property  which  is  the  result  of 
the  process  by  which  the  chose  in 
action  has  been  reduced  to  posses- 
sion is  another  and  different  thing. 
But  they  are  both  equally  vested 
rights.  The  one  is  a  vested  right  to 
obtain  the  thing,  with  the  certainty 
of  obtaining  it  by  resorting  to  the 
necessary  proceedings,  unless  there  be 
a  legal  defence;  and  the  other  is  a 
vested  right  to  the  thing  after  it  has 
been  obtained."  But  see  Goodyear 
V.  Bumbaugh,  13  Pa.  480;  Mellinger 
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in  the  wife's  lands  has  already  vested  in  tiie  husband^  it  is  not 
taken  away  from  Hm/^ 

The  interest  of  a  husband  in  remainder  in  property  already 
bequeathed  to  his  wife  on  the  contingency  of  surviving  a  life- 
tenant  is  held  to  be  a  vested  right  in  snch  a  isense  that  it  cannot  be 
taken  away  by  a  Married  Women's  Act  passed  before  the  contin- 
gency happens.**^  And,  in  general,  an  interest  vested  in  the  hus- 
band, though  in  a  certain  sense  contingent,  which  is  not  a  mere 
expeet^mcy  or  bare  possibility,  like  that  of  an  heir  from  his  living 
ancestor  who  may  yet  disinherit  him  by  will,  but  is  an  interest 
already  created  and  existing,  which  is  descendible,  transmissible, 
and  capable  of  transfer,  is  not  to  be  taken  away  by  subsequent 
legislation  in  ihe  wife's  favor.** 

In  like  manner  the  husband's  vested  life  estate  by  way  of 
courtesy  initiate  in  his  wife's  lands  cannot  be  taken  away  by 
legislative  enactment,  any  more  than  the  wife's  inchoate  right  of 
dower  in  her  busband's  lands/^  Nor  can  any  interest  which  a 
husband,  before  the  passage  of  the  act,  has  in  his  wife's  real 
estate,  be  thus  devested.** 

In  other  words,  while  the  husband's  vested  rights  arising  under 
a  marriage  cannot  be  constitutionally  disturbed  by  an  alteration 
of  the  law,  his  mere  expectancy,  or  the  possibility  of  some  future 
acquisition  by  right  of  marriage,  is  subject  to  any  change  which 
the  legislature  may  choose  to  make  prior  to  the  vesting  of  a  right 
in  the  husband.** 


V.  Bansmaiiy  45  Pa.  522;  White  ▼. 
Waite,  47  Vt.  502  ^  Heniy  v.  Billey, 
1  Dutch.  (N.  J.)  302,— which  favor 
the  Mississippi  role. 

44.  Keith  v.  Miller,  174  111.  64,  51 
N.  B.  151 ;  Stni8»  r.  Noi'ton,  20  Ky. 
Law,  Ills,  48  8.  W.  97p;  Tueker  v, 
Tucker's  Adm'r,  165  Ky.  306,  176  8. 
W.  1173;  Powell  t.  Powell;  2S7  Mo. 
117,  183  S.  W.  625,  1S8  8.  W.  795; 
Bezabek  v.  Rezabek,-  196  Mo.  App. 
673,  192  S.  W.  107 ;  Bduknight  V. 
Epting,  11  8.  C.  71.  And  heBce  the 
husband's  interest  therein  can  be 
taken  and  sold  on  execution.    Ih. 

45.  Dunn  v.  Sargent,  101  Mass.  336. 

46.  Gray,  J.,  in  Dunn  v.  Sargent, 
101  Mass.  336;  Shaw,  0.  J.,  in  Gard- 
ner V.  Hooper,  3  Gray  (Mass),  398. 

47.  Rose  V.  Sanderson,  38  111.  247; 
Dayton  y.  Dusenbury,  25  N.  J.  Eq. 


110.  Bents  of  the  wife's  land,  too, 
accruing  before  her  death  and  prior 
to  the  new  constitutional  provision  as 
to  married  women's  rights,  go  with 
the  curtesy,  and  not  to  the  wife's 
heirs.  Matthews  v.  Copeland,  79  N. 
C.  493. 

48.  Burson's  Appeal,  22  Pa.  164; 
Prall  V.  Smith,  31  N.  J.  L.  244; 
Wythe  V.  Smith,  4  Sawyer  (TT.  8.), 
17.  The  increase  of  domestic  animals 
purchased  by  the  husband  before  the 
passage  of  the  married  woman's  act, 
belongs  to  him,  and  not  to  his  wife. 
Hazelbaker  v.  Goodfellow,  64  HI.  238. 

49.  Cooley,  Const.  Limitations,  360- 
3^2;  Holliday  t.  McMillan,  79  N.  C. 
315;  Gray,  J.,  in  Dunn  v.  Sargent, 
idl  Mass.  336;  HiU  v.  Chambers,  30 
Mich.  422. 
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tate"  is  protected  from  attachment  during  marriage ;  and  thia 
interest  is  generally,  though  not  uniformly,  preserved  under  the 
Married  Women's  Acts,  as  well  as  his  tenancy  by  the  curtesy;*^ 
the  husband  being  allowed,  however,  to  dispose  of  it  to  the  ex- 
clusion of  his  creditors.*'  Under  the  Tennessee  Married  Women^s 
Act  of  1913  a  wife  is  completely  emancipated  from  common-law 
disa:brlitie6,**  but  in  Vermont  she  is  still  under  common-law 
disability  as  to  property  held  by  both  spouses  in  her  right. 


70 


66.  For  coverture  doctrine,  see 
supra,  §  186,  et  seq, 

67.  Bachman  v.  Ghriaman,  23  Pa, 
162;  Van  Note  v..  Downey,  4  Dutch. 
219;  Bose  v.  Sanderson,  38  111.  247. 
In  some  States  curtesy  consummate  is 
protected,  while  the  husband's  usu- 
fruct during  his  wife's  life  is. taken 
away.  Porch  y.  Fries,  3  G.  £.  Green 
(N.  J.),  204.    And  see  Lynde  ▼.  Mc- 


Gregor, 13  Allen  (Mass.),  182;  Mont- 
gomery V.  Tate,  12  Ind.  615.    See  also 
in  general,  as  to  tenancy  by  the  eur^ 
twy,  p<w<,  Vol.  II, 
66.  Teague  ▼.  Downs,  69  N.  C.  280. 

69.  Morton  v.  State  (Tenn.),  209  8. 
W.  644;  Moffat  v.  Bchenck  (Tenn.), 
210  8.  W,  167. 

70.  Fadden  ▼.  Fadden  (Vt.),  103  A. 
1020. 
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CHAPTER  XVII 

WIFE  AS  SOLE  TBADEB^  PABTNEB  AND  8TO0KHOLDEB. 

BKcnoK  296.  As  Sole  Trader;  Early  English  Doetrine. 

297.  By  Custom  of  London. 

298.  Under  Civil  Law  Codes. 

299.  View  That  Wife  Cannot  be  Separate  Trader  at  Common  Law. 

300.  Under  Antenuptal  Agreement. 

301.  American  Equity  Doctrine. 

302.  Neceaeity   of   Proceedings  to   Enable   Wife   to   Become   Sole 

Trader. 

303.  Necessity  of  Assent  of  Husband. 

304.  English  Statutory  Bule. 

305.  Under  American  Married  Women's  Acts  in  General. 

306.  MassaciMisetts  and  Pennsylvania  Statutory  Bule. 

307.  What  Constitutes  Sole  Trading. 

308.  Validity  of  Wife's  Trading  Contracts  in  General. 

309.  Effect  of  Estoppel. 

310.  Effect  of  Bankruptcy  of  Wife. 

311.  Liability  of  Husband. 

312.  Effect  of  Pairticipation  of  Husband  as  Agent. 

313.  Bights  of  Husband's  Creditors. 

314.  As  Copartner;  Generally. 

315.  With  Husban4. 

316.  With  Third  Persons. 

317.  As  fS^tockholdev. 

318.  Actions. 

§  296.  As  Sole  Trader ;  Early  English  Doctrine. 

The  wife's  power  to  carry  on  a  separate  trade  is  another  topic, 
known  long  ago  to  the  law  of  England;  and  in  this  respect  our 
American  legislation  of  the  present  day  seems  to  have  been  some- 
what anticipated.  The  wife^s  lawful  power  to  carry  on*  a  trade  on 
her  own  account,  independently  of  her  husband,  like  most  of  her 
tither  separate  privileges,  is  founded  at  the  common  law  upon  con-r 
tracts  made  with  her  in  derogation  x>f  the  husband's  marital 
rights.  It  appears  that  a  wife,  desiring  to  go  into  business  on  her 
own  account,  makes  an  agreement  with  her  husband.  When  the 
agreement  is  made  before  marriage,  it  will  bind  the  husband  and 
his  creditors ;  when  made  during  the  coverture,  it  binds  the  hufr^ 
band  only,  and  is  void  against  his  creditors."     This  species  of 

71.  Macq.  Hns.  ft  Wife,  321 ;  2  &  Wife,  165,  175,  and  cases  cited. 
Bright,  Hub.  &  WifSe,  292;  Lairie  v.  See  Antenuptial  and  Postnnptial  Set- 
Phillips,  3  Bnrr.  1783 ;  2  Boper,  Hns.      tlements,  post,  §  490  et  seq. 
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contract  seems  to  have  been  recognized  in  the  common-law  tribu- 
nals. 

If,  for  the  purpose  of  enabling  a  married  woman  to  carry  on  her 
separate  trade,  property  be  vested  in  trustees  before  the  marriage, 
the  wife  will  at  law  be  considered  their  agent,  and  in  that  charac- 
ter will  have  the  benefit  of  the  property,  and  enjoy  ita  incjrease 
and  profits  independently  of  her  husband,  and  free  from  liability 
in  respect  of  his  debts.''*  The  law  here  considers  the  wife  as  the 
agent  of  her  own  trustee,  and  her  possession  as  hid  possession. 

The  question  whether  the  trade  be  carried  on  solely  by  the  wife, 
or  jointly  with  her  husband,  is  a  question  of  fact  for  the  jury. 
If  they  find  that  it  is  a  joint  business,  the  stock  in  trade  will  be 
subject  to  the  husband's  obligation*'"  .  So  the  husband  will  be 
liable  for  the  debts,  if  it  appear  that  he  participated  with  the  wife 
in  the  benefits.^^  Notwithstanding  these  provisions  of  the  law,  it 
does  not  appear  that  separate  trading  in  England,,  prior  to  the 
innovations  introduced  with  the  Married  Women's  Act  of  1870, 
was  ever  very  common.  No  modern  equity  cases  are  to  be  found 
on  this  subject.'*  The  difficuj.ties  in  the  way  of  establishing  credit, 
and  of  negotiating  securities  on  the  wife's  sole  behalf,  were  prob- 
ably found  insurmountable,  even  though  married  women  might  be 
found  anxious  to  assume  the  responsibilities  of  trade,  with  its  inci- 
dental imprisonment  for  debt.  The  j.udicLal  evidence  of  this 
separate  trading  is  supplied  chiefly  by  the  misfortunes  such  trade 
entailed  upon  th^  wonxen  who  embarked  in  it.  Even  where  the 
wife  lived  apart  from  her  husband  (a  very  important  considera- 
tion'*),  and,  having  her  separate  estate,  carried  on  a  trade,  it  was 
doubted,  in  an  important  case  of  which  we  have  spoken  elsewhere, 
whether  the  tradesmen  furnishing  supplies  had  any  demands  upon 
that  estate  which  equity  could  recognize.'" 

§  297;  By  Custom  of  London. 

Separate  trading  was  also  permitted  the  wife  by  the  "  custom 
of  London;^'  and  herein  sihe  was  regarded  as  liable  to  arrest  and 


72.  Jarman  v.  AVooloton,  3  T.  B. 
618;  Maeq.  Hus.  &  Wife,  321;  2 
Bright,  Hus.  &  Wife,  297. 

78.  Barlow  v.  Bishop,  1  East,  432; 
Macq.  Hus.  &  Wife,  322;  2  Bright, 
Hus.  &  Wife,  297, 

74.  Petty  t.  Anderson,  2  Car.  &  P. 
38:  Macq.  Hus.  &  Wife,  322. 

75.  But  see  the  recent  cases  of  Tal- 
bot V.  Marshfield,  L.  B.  3  Ch.  622 ;  Be 


Peacock's  Trusts,  L.  R.  10  Ch.  T>. 
490;  Asfaworth  v.  Outram,  L.  R.  !i 
Ch.  923.  Bee  eonunents  in  Maoq.  Has. 
&  Wife,  323,  on  the  cases  cited  in  2 
Roper,  Hus.  &  Wife,  172,  173. 

76.  See  Separation,  post,  H  1060. 

77,  Cf.  Brace  4k  Turner,  Lord  Jus- 
tices, in  Johnson  ▼.  Gallagher,  3  0e  O. 

P.  &  J.  4jy4. 
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imprisanineut  for  debt  without  her  hu^iband,  and^  moreover,  might 
be  declared  a  bankrupt/'  If  the  husband  had  any  ooncern  in  the 
bu3iness,  the  wife  was  no  longer  to  be  treated  as  a  feme  sole  in 
respect  of  it/*  and  *^  for  coiaformity  "  it  was  needful  to  join  the 
husband  in  such  suits^  even  though  the  wife  were  alone  liable, 
l)eing  herself  tte  substantial  party  proceeded  against.***  In  Penn* 
sylvania,  and  doubtless  in  most  other  States,  the  wife  is  not  per- 
mitted  to  be  a  feme  '^ole  trader  upon  any  temporary  inability  of 
the  husband  or  his  mere  involuntary  failure  to  support  her,  nor 
upon  any  theory  of  a  mere  custom,  while  they  live  togeth^r.*^  But 
in  one  or  two  Southern  States  it  would  appear  as  if  the  London 
custom  had  been  adopted  and  recognized  within  certain  limits, 
by  virtue  of  old  local  statutes*  or  otherwise,  so  as  to  render  it  im- 
material whether  or  not  husband  and  wife  live  together.  Thus,  in 
South  Carolina  a  feme  sole  traded  is  held  bound  to  a  third  person 
by  her  indorsement  to  him  of  a  note  drawn  by  her  husband  payable 
to  heJPselfy'^'and  inthat  State  have  been  numei*ous  decisions,  early 
in  the  last  century,  requiring  the  wife  to  be  engaged  in  trade  or 
commerce,  but  permitting  her  to  keep  boarders,  and  so  on.'* 


>. 


§  298.  Under  Civil  Law  C^tt$, 

By  the  Civil  Code. of  France,  the  wife  may  carry  oii  a  trade 
independently  of  h^r  husband."  So  the  wife  may.  be  a  separate 
trader  under  the  custom  of  Paris.'*^  And  a  similar  right  isi 
recognized  by  the  laws  of  Spain  and  other  European  countries.*^ 

From;  the  civil,  rather, than,  the  common  law,  are  derived  tbosei 

78.  Beard  ▼.  Webb,  2  B.  &  P.  97.  peached.'*  2  Bright,  Hua  &  Wife,  7T. 
Bee  2  Bopev,  Htu;  ft  Wife,  124.  81.  King  v.  Tbom^sdn,  87  Pa.  365; 

79.  2  Bright,  Hub.  &  Wife,  77,  78;  Jaeobs  v.  FeatheYstone,  6  W.  ft  S. 
Lavie  v.  PhiUipa,  3  Burr.  1776.  (Pa.)    346.     In  this  State  there  ap- 

80.  The  lAber  ATbus,  in  the  town  pears  to  have  been  an  old  statute  of 
clerk's  office,  stated  that  ''where  a  1718  on  the  subject,  as  well  as  the^ 
feme  covert  of  the  husband  useth  any  later  one  of  1855. 

craft  in  the  «aid  city  on  her  sole  ac-  '88.  Wilthaus  v.  Ludious,  5  Rich.  (8. 

count,  whereof  the  husband  meddleth  C.)  3261     And  see  Stimsbn  v.  White, 

nothing,    such     a    woman    shall    be  20  Wis.  562. 

charged   as   a   feme   sole   concerning  88.  McDaniel  ▼.  Cornwall,  1  Hill  (8. 

ewrything   that  toucheth   the   craft;  C),  428;  Dial  ▼.  Neuffer,  3  Rich.  (8. 

and  if  the  husband  and  wife  be  im-  C.)  78;  NeWbiggan  ▼.  Pillans,  2  Bay 

pleaded,  in  such  case  the  wife  shall  (S.  0.),  162. 

plead  as  a  feme  nole;  and,  if  she  be  84.  Code  Civil,  art.  220;  1  Burge, 

condemned,  she  shall  be  committed  to  Col.  ft  For.  Laws,  219. 

prison  till  she  hove  made  satisfaction,  85.  1  Burge,  Col.  ft  For.  Laws,  218. 

and  the  huKband  and  his  goods  shall  88.  Th,  226,  420,  698. 

not,  in  such  rase,  bo  charged  nor  im- 
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property  rights  of  married  women  which  are  recognized  in  Louis- 
iana, California,  and  others  of  the  South-western  States,  origin- 
ally colonized  by  the  Spanish  and  French.  Thus  the  Louisiana 
code  recognizes  the  capacity  of  the  wife  to  carry  on  separate  trade, 
or,  as  it  is  said,  to  constitute  herself  a  public  merchant,  provided 
she  act  bona  fide,  and  have  an  active  agency  in  the  concern.*^ 

§  299.  View  that  Wife  Cannot  be  Separate  Trader  at  Common 
Law. 

On  the  other  hand,  in  North  Carolina  "the  whole,  doctrine  of 
separate  trading  is  e^cpressly  repudiated,"  and  it  is  there  held 
that  it  is  the  function  of  the  legislature  to  say  when  and  how  a 
wife  may  become  a  free  trader.**  Indeed,  our  earlier  American 
cases  seem  to  have  regarded  with  very  little  favor  the  doctrine 
that  the  wife,  while  living  with  her  husband,  could  carry  on  a 
business  of  her  own,,  without  rendering  her  husband  liable  and.^ub^ 
jecting  her  stock  iu  trade  to. his  debts.*^  And.thie  same  may  be 
said  of  States  whose,  legislatures  have  not. freely  conceded  the 
right  of  married  )vomen  to  incur  great  risks." 

§  300.  Under  Antenuptial  Agreemeitt*    a     •   -    ^ 

This  doctrine  of  the  Wife's  power  to  trade  comes  up  in  the 
United  States,  •'with  our  policy  in  favor  of  the  independetibe  ot 
married  women.  And  the  rule  seems,  apart  from  legislation,  to 
be  well  established  iin  the  United  States,  that  the  husband,  iti 
pursuance  of  a  marriage  contract;  antenuptial  or  ^stnuptittl,  may 
confer  upon  his  wife  the  right  to  trade  for  her  ejcclusive  ben,efit.'* 
Nor  have  the  American  cases  uniformly  insisted  upon  formal  con- 
tracts for  this  purpose  between  husband  and  wife;  seemingly  re- 
garding the  question  as  one  of  mutual  and  bona  fide  intention 
merely. 


87.  La  Code,  art.  128;  Christensen 
v«  Stumpfy  16  La.  Ann.  50.  And  see 
Camden  v.  Mullen,  29  Cal.  564;  Bead- 
ing V.  MuUen,  31  Cal.  104;  Conununitj 
Doctrine,  post,  §  579,  et  $eq. 

88.  MeKinnon  y.  McDonald,  4  Jones 
Eq.  (N.  C.)  1.  As  to  Alabama,  see 
Newbrick  v.  Dugan,  61  Ala.  261. 

89.  Scott-Sparger  Co.  v.  Ferguson, 
152  N.  C.  346,  67  S.  E.  750. 

90.  McKinley  ▼.  McGregor,  3  Whart. 
(Pa.)  378,  and  cases  cited. 


91.  Godfrey  v.  Brooks,  5  Hariing. 
(Del.)  a96;  Woodcock  v.  Beed,  6  AUen 
(Mass.),  207.      . 

98.  Bichardson  v.  Merrill,  32  Vt. 
27;  TiUman  v.  Bhackleton,  15  Midi. 
447;  Wieman  ▼.  Anderson,  42  Pa. 
311;  Duress  v.  Horneffer,  15  Wis. 
196;  James  v.  Taylor,  43  Barb.  (N. 
T.)  530;  Wilthaus  v.  Ludicus,  5  Rich. 
(8.  C.)  326;  TThrig  v.  Horstman,  8 
Bush  (Ky.),  172  Cowan  v.  Mann,  3 
Lea  (Tenn.),  229. 
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§  301.  American  Equity  Doetrinet 

The  equity  rule  in  Vermont  is  that  the. wife  shall  bold  the 
result  of  her  earnings,  in  every  case,  against,  tl^e  husband  and  his 
heirs,  and  generally  against  bis  c;reditors,  so  long  as  he  allows  her 
to  keep  the  property  separate,  froni  the  general  mass  of  his  own 
estate;  and  this,  althou^,  his  .own  name  may  be  used  in  the 
formal  conduct  of  tbe  business;  unless,  in  th^  case  of  creditprs^ 
this  should  lead. to  a  false  credit  on  the  part,  of  the  hi^band.** 
And  in  one  case  the  ^tppk  in.  a  millinary  shop,  resultijig  from  the 
wife's  credit  andberearnjlngs  under,  the  saqction  of  her  husband, 
was  treated  as  her  separate  property,  and  held  liable;. foi:demaijid« 
effecting  it®*  ....    .,..;.  •,•■... 

In  Virginia,..^  married .  woman  ownii^g  a  separate  property, 
is.  allowed,  on  equity  principles,  to  engage,  in  trade  ; with., her 
husbaud's  c<msent^  either  on  .her  sole  J^ccount  or  in  partnership 
with  a.  third  person  ;.aijid  by.  doing  bo  she  ^u^^tsber  sepajrate.jB^- 
tate  to  payment ;  of ,  the  I^usi^es^s  debts.  A^d,  as  against  the .  hii9* 
band  and  his  creditor|S|,}  sh§:;is  en^tjied  .tQ.  tbe  pj^ofits^  so,  far,  ,9,% 
least,  as  they  did  not  accrue  from  labor,  skill,,  o;*  qapita^  be- 
stowed by  hi^ls^lf.•^.,  , // 

So  in  Ifichigan  thQ  wifp  is  pie^roitt^d  to  ^ej^p  a  bpardingThpusQ 
as  her  own,sjepai?ate.b.u^ij;Le^s,Hanfi  upon  her  own  a.ccount;  and  the 
same  is  said  of.. oihei^  pursuits, ^  though  the.  courts,  qf  that  ^|^te 
seem  disposed. to  restrict  her  to  the.  exercise  of  such  business  .a^j4 
usually  carried  on.  by  females  and  consists  largely  and  almost 
nece96arily  of.  femaJjB  labpr.®^  ;In  Pennsylvania,  it.  is  .decided 
that  a  wife. may  trade  with  merchandise  acquired  in  her  own  right,, 
and  with  th^ .  proceeds  of  sales  buy  other  goods  to  be  held  ^i^d 
traded  with,  which  continue  exeippt  from  seizure  for  her  hus- 
band's debts.*^^  .         . , 

In  Wisconsin,  where  a  married  woman,  with  the  assent  of  her 
husband,  engages  in  business  as  a  sole  trader,  and  contracts,  a  debt 
for  goods  to  carry  it  on,  verbally  pledging  the  faith  of  separate 
estate,  her  whole  separate  est3te  must  answer  for  it.®*  But  earn- 
ings acquired  from  his  business  managed  in  his  absence  are  not 

93.  Per  Bedfield,  C.  J.,  in  Biehard-  97.    Wieman   v.   Anderson,   42    Pa. 
son  V.  Merrill,  32  Vt.  27.                            311  j  Manderbach  y.  Mock,  29  Pa.  43. 

94.  Partridge  v.  Stocker,  36  Vt.  108.      But   see   Hoffman   v.   Toner,   49   Pa. 

95.  Penn  v.  Whitehead,   17   Gratt.      231. 

(Va.)   503.  .  98.  Todd  v.  Lee,  16  Wis.  4S0. 

96.  Tillman  v.  Shackleton,  15,  Mich. 
447;  Glover  v.  Alcott,  11  Mich.  471. 
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hers  independently  of  his  gift'.*''  And  lii  Indiaiia  it  is  said  ttiat 
while,  as  an  abstract  proposition,  the  law  may  not  anthome  a 
mamed  woman  to  enter  int<)  a  contract  of  partnership,  yet  if 
she  does  make  such  contract,  and  in  pursuance  thereof  places  her 
separate  funds  in  the  firm  of  "^giiich  she  is  by  conti*act  a  partner, 
mch  funds  cannot;  while  there,  be  made  subject  to  her  husband's 
debts.*  The  coiicltfsion  to  be  drawn  from  this  class  of  cases  is 
that,  modern  policy  having  onlje  oonfel'i'ed  upon  the  wife  large 
poXvers  both  as  to  the  kcquisition  and  enjoyment  of  separate  prop- 
erty, as  well  as  the  right  to  invest  and  teinvest  the  same,  including 
their  rights  under  marriage  settlein^ts,  naamed  Ivotnein  naturally 
sought  business  opportunities  with  their  capital;  and  thus  the 
modem  cotirts,  confronted  with  the  practical  results,  and  tiided 
by  precedents  ifroni  old  locdl  custom*  6r  old  legidation,  w^rie  drawn 
into  the  practical  coieession  of  trading  privileges,  and  hence  of 
trading  liabilities^  iVhile  professing  to  deny  to  the  wifiebn  general 
principles  the  right  to  engage  iti  mencantile  pursuits  without 
more  explicit  stiatute  provisions  to  thilt  effect,  and  whil^  requir- 
ing  the  assent  of  the  husband  to  aippear. 

Where  it  is  clearly  for  the  wife's  advantage  t6  reap  the  benefits 
of  her  business,  the  disposition  of  thie  law  to  yield  thfein  must  be 
strong;  but  where,  as  must  often  be  the  case,  she  speculates  im- 
prudently and  becJomes  d^ply  involved,  the  cdurt  is  perplexed, 
though  doubtless  anxious  to  relieve  her.  The  Vermont  equity 
rule  in  this  i*espect,  indicated  in  this  section,*  perhaps  not  an 
Unreasonable  one,  goes  beyond  all  the  English  precedents  cited  to 
support  it;  though  in  the  leading  Virginia  and  Vermont  cases, 
and  perhaps  in  others  upon  this  point,  wte  find  the  inatried  woman 
who  has  subjected  her  property  to  the  demands  of  her  husband's 
creditors  permitted  to  stand  in  equity,  where  the  business  fails, 
as  a  sort  of  preferred  creditor,  for  her  manifest  benefit*  Whether 
a  creditor's  claim  for  moneys  due  from  the  wife  on  account  of 
supplies  to  carry  on  the  separate  business  can  be  enforced  against 
her  is  under  the  rule  as  to  a  beneficial  dominion  set  forth  in 
another  chapter,*  of  at  least  doubtful  equity ,**  such  indebtedness 

d9.  Stimson  v.  White,  20  Wis.  i562.  4.  Supra,  §  223  et  seq, 

1.  Mayhew  v.  Baker,  15  Ind.  254.  5.  Johnson  v.  Gallagher,  3  De  G.  P. 

2.  Supra,  p.  327.  &  J.   494;   Copeland  v.  Cunningham, 

3.  Penn  v.  Whitehead,  17  Gratt.  31  Ind.  116.  But  see  Todd  v.  Lee,  16 
(Va.)  503;  Richardson  v.  Merrill,  32  Wis.  480;  Partridge  v.  Stocker,  36 
Vt.    27;     Cowan    v.    Mann,    3    Lea      Vt.   108. 

(Tenn),  229.     See  Bellows  v.  Bosen- 
thal,  31  Ind.  116. 
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must  usually  be  proupusced  void  at  law ;  *  while  even  equity  will 
decline  to  enter  a  decree  establishing  a  charge  on  the  wife's  estate^ 
unless  the  husband,  or  some  other  trustee  for  the  wife,  is  properly 
before  the  court^ 

If  equity,  unaided  by  legislation,  preserves  the  separate  capital 
thus  invested  in  trade,  that  the  wife  may  enjoy  its  benefits,  it  is 
otherwise  with  profits  which  may  have  accrued  beyond  the  interest 
of  such  capital.  These,  it  is  declared  in  vSirious  oases  which 
regard  the  separate  trade  with  disfavor,  belong  to  the  husband  like 
other  separate  earnings  of  the  wife^,'  so  as  to  remain  liable  fo)^  hi.5 
debts;  being  in  fiact  as  mtich  the  earnings  of  the  wife  as  any  other 
income  or  product  by  her  labor  and  skill.'  And,  of  course,  the 
avails  of  the  wife's  labor  in  her  husba:nd^$  busings  belong  as  a 
rule  to  him,  like  her  earnings,  and  property  purchased  therewith 
in  her  name  cannot  be  held  by  her  against  his  creditors.* 

§  302.  Nfcesaity  of  Proceedings  to  eoab^^  Wife  tp  biecoum  ^ole 

In  order  tp  become  a  free  tr/wter  in  Idaho,. a.  wife  muft.be 
adjudged  such  as  piipyided  by  the  statute."  A.  similar  statute 
exists  in  Pennsylvania ; "  under  which  a  wife  oan  only .  acquire 
powers  to  contriict  aa  toQiatters  co^omected  with:  her  trade,  mot 
necesaiurily, i^oludingi a  right, to  I;>ind  her. separate  edta.te/,^  .  Und^ 
a  former  statute  ii^.K^ntucky,  specifd  |kuthority  tq  tyade  i^i^st. jSrs^ 
have  been  oQ^f eri?ed  by  the  ch^iipellor/*..  ^uph^jfeqiLir^mepfa^  not 
being  tCompl,ied,  ;with,  the  creditors,  of  the  husba|>d  tnight  pon^e 
upon  the  assets  o|  theb^sine^.  jWheou  a  wi£p  had  be^  so  empo^r 
ered  as  a  sole  trader, . she  oould  oqntractt  i^nd.  be, sued  as: though 
sole^}^  That  statute  required  tl^ait  certajjx  i^9ti<^  be.  gi^en  ta  enable 
the  coun  to  grant  power  as  sole  tradiar  to  the  wife*"     tender  jtithe 

9.  Conklii^  v.  Bonl,  07  lU.  355.  11,  Petitionof  Gra^r,  260  Pa.  ;iS6, 

7.  /Wd.  i03  A.  601;  In  re  Coles,  230  Pa.  162^ 

8.  Jaasoy  v.  Delia?,  65  HL  469 ;  Jenr  79  A.  254 ;  Jn  re.  Qrowafskj  '8  £atate, 
kina  ▼.  Fliim,  37  Ind.  349|  and  cases  252  Pa.  35,  97  A.  91. 

eited.    But  as  to  the  husband 's  right  13.  Harlej  v.  Leonard^  4  Pa«  Sq^r. 

to  confer  her  earnings  upon  the  wife  431,  40  W.  N.  C.  225;  Von  Hehnold 

when  not  in  fraud  of  his  creditors,  v.  Von  Hehnoldj  19  Pa.  Super.  217. 

iee  supra.   And  see  Dumas  v.  Neal,  51  IS.    Uhrig   y.    Hofstman,    S    Bush 

Ga.  563,  applying  the  rule,  of  the  text  (Kj.)   172. 

where  the  wife  took  boarders.  14.    Hart   v.    Origsby,    77    K7.    14 

9.  Clinton  Man.  Co.  y.  Hummell,  25  Bush  (Kj.)*  S^^- 

N.  J,  Eq.  45.  15.  Hart  v.  Grigsby,  14 Bush  (Ky.), 

10.  McDonald  v.  Bozen,  8  Ida.  352,      542;  Dunn's  Exrs.  v.  Shearer,  14  Bush 
69  P.  125.  (Ky.)  574. 
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failure  to  file  the  proof  of  notice  as  ^required  by  the  stattite  was 
ii(yt' jurisdictiohal."  Such  power*  could  not  be"  granted  for  the 
sole  reason  that  the  hu&band  was  insolvent,  where  if  did  not  appear 
that  the  wife  had  an  estate,  or  any  trade  or  avocation  in  which  she 
might  engage,"'  and  whereby  s'he  could '  acqiiife  property.^'  A 
decree  under  that  statute  empowering  her  -to  "buy  and  sell,  con- 
tffict^"  etc.,  was  held  broad  enough  to  enable  Hct  tci  hold  and  enjoy 
the  proceeds  of  her  own  land.^ 

§  SQS^  Necessit^r  of  Assent  of  Husbanfl* 

,  The  husband's  assent  is  in  general  necessary,  provided  they  live 
tpgether.;  and  if  they  do  not,,  different  considerations,  apply.  It  is 
held  in  New  Yprk  that. the  husband's  assent  does  not;  carry  with 
it  ap.  implied  authority  to,  raake.an  a^5igi?nient  for  the  bpuefit  of 
creditors  of  that  bysinpss,*®  though  in  New  Jersey  a  wife,, who  has 
been  permitted  by  her  husband  to  trade,  may  transfer  her  stock  in 
piAJ^'ent  o^f  tibtes  jgiren  for 'iJhe- purc^^^  apart 

from  statute,  it  would  appear  to  be  the  general  rule,  tliat  unless 
'the'htiisbaiid's  consent  that  the  wife  carrjr  bi  busings  in' Her  dwn 
■ftaiiie  isbaSed  upon  a  sufficient  consideratioA;  lie  iniy  withdriaw  it 
'al'  SaHy  time  and  assei*t  his  coirtoioh-raw  rights.**       ■  •      ' 

•Tn^lndiatiiEt  it  is'''stated,  in  cohfortttity  wiA  Varioiis  precedehtey 
Wat  where' a  wife' engages'  in  business  with  the'knowIe3'ge  aind 
feofiisenit'of  the  htsband'  the 'liusiness  i^  te^rded  as'that  6f  the 
htisband,  with  the  wife  as  his  agtetit,  arid  he  is  bound'for  the  per- 
formarice  of  ebntractk  tii^iich  she  may  make  f  elatinflr  to  6uch  busi- 
riefek;"  but  thiit  whef e  thfe  'wife' inclirs  the' indebtedness,  and'  the 
credit  i^  given  to  hel*  fexeltisiVfely,  atid  where^  therefore,  thete  can 
be'tto  ptefeiiriiption  thtft'ghe  wa^  acting  nierely  as  the  agent  of  the 
Wsband,  the  husband  i^  riot  liable."-  ..•■:.. 

16.  Mann  v"  Martin,  14  Bush  (Kf.),  Y.)    47;   Tbda  v.  Lee,  16  Wia.;  480; 

ret'  '.                   .  Bichardson    V.    Merrill,    32 '  Vt.   ir-y 

it.  Mbran  V.  Morian,  lli^Btlsh  (:^yO,  Partridge    v.    Stockier,    36    Vt.    10»; 

301.  Penii  y".  Whitehead,  17  Sratt.  X^sl,) 

It.    Clarksoii  '  v',    Clai-kson,    4    '^y,  503;'  King  V.' Thompson,  87  Pa.  365. 

Law,  901.  23.  2  Bright,  Hus'.  A  Wife,  300,  § 

1«.    Wiggins   V.    Johnson,    12    Ky.  20 ;  Jenkins  v.  Flinn,  37  Ind.  349,  and 

Law,  276,  1  S.  W.  643.  cases  cited;    Switzer  v.   Valentine,  4 

20.  Cropsey  y.  McKinney,  30  Barb.  Duer   (N.  Y.),  96. 

(N.  Y.)  47.  24.    Tuttle    v.    Hoag,    40   Mo.   38; 

21.  Green  v.  Pallas,  1  Beasl.  267.  Jenkins   v.   Plinn,    37   tnd.    349,  and 
1   Conklin   v.  Doul,  67   HI.   355;      cases  cited;   5  Taunt.  356. 


Cropsey  v.  McKinney,  30  Barb.   (N. 
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The^  Alabama  statute  permitg  a  wife  to  engage  in  busrnees  only 
with  her  husband's  consent,**  but  she  may  without  afuch  consent 
acquire  sufficient  title  to  goods  bought  as  to  maititain  trespass 
•  when  they  are  attached  as  his.*^  Under  a  similar  Illinois  statute 
it  has  been  held  that  a  sufficient  consent  is  given  where  the  hnsband 
engages  in  such  business  as  her  agent.'^  Where  a  wife's  dei>ts  as 
sole  trader  were  not  binding  because  of  the  want  of  her  hxUtbond's 
coDsent,  as  required  by  the  Alabama  statute,  her  subaeqnent  prom- 
ise to  pay,  without  a  new  consideration,  was  hpld,  ?i.9t  ^binding, 
though  signed  by  the  husband.' 

§  304.  English  Statutory  Rule. 

But  the  doctrine  of  a  wife's  separate  tvaddrng  is  at  this  day  to 
^  considered  und^r  the  combined  influence  •  of '  moddrn  eqiiity 
decisions  as  to  the  wife's  jus  cHsponendi^  ^nd  the  recent  Married 
Women's  Acta,*  And  first,  to  study  these  decisions'  from  the  Eng- 
lish standpoint,  the  act. of  1S70  declares  that  wages •  and  damingis 
of  a  married -woman  shall  Be  her  sepa^rate  property  ;^'  Under  cob- 
dtruetion  of  this  act,  the  English  chancery  has  sustained  the!  right 
of  a  btitcber's  wife  to  carry  on  her  hu-afbaHd's  business  upon:  her 
separate  resources,  he  being  incapacitated'  through  delirium 
tremens,  and/ while  at  home,  offering  no  obstrac^on  to  her  course.; 
notwithstanding  neither  a  positive  assent  to  the  trade* on:  his: part 
appeared,  nor  his  abandonment; '?  and  the  apparent  effect  of  .,^is 
decision  was  to  treat  the  meat  the  wife  bought  as  her  statutory 
separate  property,  protected  as  hers  against  her  husband's  debts*  as 
well  as  purchasable  on  Her  separate  credit.  ,  Again,  both  under'  the 
act  of  1870  and  independently  of  it^  <diancei:y  protected  thewidow^s 
interest  a^  against  the  husbatid's  administriator,  after  his  death j*  in 
a  fruit-preserving  business,  which  she  bad  commenced  while  single, 
then  continued,  after  her  inarriage.in  1874,  to. carry  on  in  her 
maiden  naihe,  her  husband  consenting,  and  not  interfering  with  it ; 
and,  by  means  of  her  own  capital  and  eiforts,  finally  establishing  it 
on  a  large  wholesale  basis.*^ 

25.  Horton  v.  Hill,   138   Ala.   625,  30.  Lovell  v.  Newton,  L.  R.  4  C.  P. 
36  So.  465.                                           '            t).  7.     If  his  assent  was  not  clearly 

26.  Reeves  v.  McNeill,  127  Ala.  175,  shown  to  his  wife 's  trade,  there  would 
28  So.  623.  appear   to   have   been    a   pretty    fair 

27.  Taylor  v.  Minigus,  66  HI.  App.  inference,    from    the    facts,    that    he 
70.  ^ave  it. 

28.  Horton  v.  HiM,  138  Ala.  625,  36  31.   Ash^rorth    v.   Outram,  L.  R.    5 
fio.  465.  Ch.  923. 

29.  Act  33  &  34  Vict.,  ch.  93. 
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A  partnership  of  two  single  women  in  England  having  been 
dissolved  by  the  marriage  of  one  of  them,  and  the  stock,  good-will, 
and  business  having  been  bought  in  by  the  woman  remaining  single, 
chancery,  upon  the  ordinary  construction  of  such  aalea,  refused 
recently  to  grant  an  injunction  in  favcnr  of  the  mtanried  woman  and 
her  husband,  who  had  commenced  a  new  business  together  in  Paris, 
to  restrain  the  single  woman  from  carrying  on  her  business  in 
London  under  the  old  firm  style.*^ 

§  305.  Under  American  Married  Women's  Acts  in  General. 

The  Married  Women's  Acts  in  many  of  the  United  States  have 
enlarged  and  more  fully  established  the  wife's  power  to  tralde  on 
h«r  own  account;  and  the  profits  of  her  business  are  thus  secured 
to  her  sole  and  separate  use.**  Under  the  CMahoma  statute  the 
wife  has  the  same  Capacity  as  her  husband  to  engage  in  trade.*^ 
The  wife,  under  such  statutes,  is  found  engaged  on  her  separate 
account,  as. milliner  and  dresslmaker,*^  farmer,'*  :boarding4iQuae 
keeper,*^  army  sutler,"  opwator  of  a  mill,"  8aloon4:eeper,*^ 
tavem^keeper,^^  or  in  whatever  other  business  she  may  ohdose  to 
carry  oh  with  her  own  capitaL  Under  the  TS-ew  Yoork  Married 
Women's  Act  a  wife  may  trade  and  bind  herself  by  a  purchase  of 
property  Hierefor,  whether  she  has  a  separate  estate  or  not  In 
Louisiana  goods  purchased  by  a  wife  as  sole  trader  must  be  shown 

St.  JBtf  Peacock's  IVasts,  L.  B.  10  Thompson,  S7  Pa:  SSiS.    In  Rentaoky 

Ch.  D.  400.  the  sepatate  tradmg  asts  aiie  limited 

Sa.  I^r^zea  y.  MaydweU,  102  Teniu  .   in  thia  direction  by  judicial  conatnic- 

207,  52  8.  W.  145.    Such  statutes  are  tion«      Moran    ▼.    Moran,    12    Bush 

to  be  fotfnd  In  New  Torky  Maine,  New  (Ky.)>   30l! 

'Hampshire^  MassaelraaettSi  Ootmeeti*  14.  Farmers-'  State  Bank  ▼•  Keen 

cut,  Kansas,  NewtJeraeji  Iowa,  Call-  (Okla.),  167  P.  207. 

fomia,  Wisconsin,  Illinois,  Arkansas,  36.  Jassoy  y.  Delius,  66  HI.  469; 

Mississippi,  and  other  States.    '  And  Tuttle  y.  Hoag,  46  Mo.  38. 

see  Mitchell  y.  Sawyer,  21   la.   582.  SCk  Kouskop  y.  Shonts,  51  Wis*  204; 

'Tree  dealer"  and  "sole  trader,'^  Snow  y.  Sheldon,  126  Mass.  332. 

are  words  used  in   this  connection:  37.  Bartholomew  y.  Adams,  143  la. 

Newbrick    y.    Dugan,    61    Ala.    251;  354,    121   N.   W.    1026;    Hamden   v. 

though  strict  trade  is  not  always  re-  Gould,    126    Mass.    411 ;    Dawes    y. 

garded  in  the  acts  referred  to.     And  Bodier,  125  Mass.  421. 

as  to  feme  sole  trader,  see  Separation,  3S.  Swasey  v.  An  tram,  24  Ohio  St. 

post;  Porter  y.  Gamba,  43  Cal.  105.  87. 

Private  acts  are  sometimes  passed  to  39.  Cooper  y.  Ham,  49  Ind.  393. 

this  effect.   Halliday  y.  Jones,  57  Ala.  40.  Nispel  y.  Laparle,  74  IlL  306. 

525.     Pennsylyania  has  a  feme  sole  41.  Silveus  y.  Porter,  74  Pa.  448; 

trader  act  not  aplicable  to  the  ordi-  Aitken  v.  Clark,  16   Abb.  Prac.    (N. 

nary  case  of  a  husband's  insolyency  Y.),  328,  note. 
while  he  remains  at  home.     King  ▼. 
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§    306 


to  be  in  the  line  of  her  trade,  and  not  for  the  use  of  her  husband, 
in  order  to  bind  I>er  by  the  contract.** 

§  306.  Masaachusetts  and  Pennsylvania  Statutory  Rule. 

The  statutes  of  Massachuv^etts  require  the  married  woman  to 
first  register  her  intention,  thus  affording  a  very  reasonable  safe- 
guard against  fraud  and  imposition  upon  the  public  and  herself, 
besides  requiring  that  the  act  be  a  deliberate  one/*  and  the  husband 
will  be  held  liable  on  her  contract  where  the  certificate  is  not  duly 
filed.*^  The  certificate  is  required  even  where  the  creditor  knows 
that  she  is  trading  on  her  own  account,*'  but  is  not  required  where 
the  wife's  place  of  business  is  removed  from  one  street  to  another 
in  the  same  city.**  In  ease  of  such  default,  the  liability  of  the 
spouses  for  her  debts  incurred  in  carrying  on  the  business  is 
several  and  not  joint*^  Where  a  wife  owned  real  estate  whereon 
a  business  was  conducted  by  her  huifband  without  paying  rent, 
and  where  she  owned  all  his  stock  in  trade,  she  was  hdd  to  be 
conducting  business  on  her  own  account.**  Where  a  wife  con- 
duets  a  boarding  house,  debts  due  for  board  are  part  of  the  prop- 
erty employed  in  the  business,  within  the  meaning  of  that  statute, 
in  default  of  which  such  debts  are  liable  to  attachment  for  the 
husband's  debts.**  The  statute  has  been  held  inapplicable,  as  a 
matter  of  law,  to  cord  wood,  cut  and  piled  on  her  wood  lot,  ten 
miles  from  her  farm,  though  she  was  managing  the  farm  on  her 
separate  account  and  intended  to  sell  the  wood,**  nor  to  a  case 
where  a  wife  in  her  lifetime  had  conducted  a  separate  business 
without  filing  a  certificate,  which  business  her  administrator  did 
not  continue,  the  action  against  her  husband  being  brought  lifter 

Wrigbt,  129  Maas.  29i^.  It  ae^d  Mt 
specify  property.  Long  t.  Drew,  114 
Mass.  77. 

4C  Feran  t.  Boddlpfaflea,  lOS  Mam. 
471. 

4S.  pBTBonB  V.  Henrj,  197.  Mas8» 
504,  83  N.  E.  1110. 

4S.  Lowell  Trust  Co.  v.  Woltf,  223 
Maas.  168,  111  N.  E.  798. 

47.  Browning  v.  Carson^  163  Mass. 
255,  39  N.  E.  1037. 

48.  Desmond  v.  Young,  173  Mass. 
90,  53  N.  E.  151. 

48.  Dawes  ▼.  Bodier,  125  Mass.  421 ; 
Hamden  v.  Gould,  126  Mass.  411. 

50.  Ayer  v.  Bartlett,  170  Mass.  142, 
49  N.  E.  82. 


48.  Carroll.  V.  Barriere,  Man.  Unrep. 
Oas.  (La.)  436. 

43.  Mass.  Stats.  1862,  eh.  198.  This 
statute  requirement  does  ti6t  appfy  td 
keeping  a  colt  for  use,  nor  to  buying 
materials  to  build  a  house  for  the 
family.  Proper  v.  Cobt),  104  Mass. 
589.  But  it  applies  to  the  boarding- 
house  business.  Hamden  y.  Gould,  126 
Mass.  411.  And  the  farming  business. 
Snow  y.  Sheldon,  126  Mass.  132.  See 
also,  as  to  remoying  to  a  new  town, 
Dawes  y.  Bodier,  125  Msuss.  421.  It 
does  not  to  other  property  than  per- 
sonal. Bancroft  y.  Curtis,  108  Mass. 
47.  Nor  where  both  spouses  were  not 
domiciled  within  the  State.     Hill  v. 
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her  deadi/^  A  similar  statutory  rule  prevails  in  PeiuuBylvania. 
The  effect  of  filing  such  a  certificate  und^r  the  Pennsylvania 
statute  is  defeated  by  a  reconciliation  as  far  as  her  will,  is  con- 
cerned,  and  in  such  case  the  husband  may  tafce  as  though  there 
was  no  will. 

§  307.  What  Conatitutes  Sole  Tra<iing. 

That  the  business  under  such  statutes  shduld  be  pursned'  as  a 
continuing  and :  substantial  employment.  And  hence :  the >  imere 
rcntiiig  of!  a  vooia  or:  two  by- a  married  womam.  in-  the  hotise 'ia 
wJbich  abe' lives  withiheri  husband  is  not^^^a^rying.tm  businss^^' 
within,  the  imjeaningiof  ailch>aa.act.^'  Tie  liord  -^  busiiiess/'  ih 
the  li^ebriEtshai^tatnte'enlpoweTiiBg  a  wife  :&^  engs^  in;  .tradi^  or 
biui^ness;:!^  uaed;ia  apopular  sense,  i[neliiding>ian'etapldym«ait>pr 
pcofesbion-ifoUowed  ;<as<  a>  nieana  of  ^  li.Veliht>od.i^^  '  In  itfae  '.Nortb 
parolina  6tiftute>tbeAV(:Hrd8'^^cbi]3trict' and. deal  ^-  r^er  to- ordinary 
birgaihsKfind /trades /incident  to  business.-.enterprises  asdodo  ^ot 
iiwdudeieonyeyaiicGfe  of^real  estate.^.°'      ..  :  :■  :  i  ••['»:.    . 

§^'S6i5.'VaiiilitirV\Vife's1:rkaiii^^  '    '  ' '' 


separ&te  .trade'  or'  business  aire  binding  on  her  separate  property^ 
aind  that'  the  husband  is  riot  a'nswerable  for  her  solvency^  /  With 
reference  thereto  she  niay  mate  contracts,  and  siie  and  fee  sued,  as 
if  sole,  except  (as.  such  statutes  usually  run)  that  where  she  is  supd 
the" remedy  is  to  be  enforced  against  her  separate  property  only, 
arid  not  against  ter  person.  She  may  malte  coiitrajcts  of  sale,  anil 
sue  for  goods  sold  and  delivei^  to  her  customers.**  Arid  what 
Affe  thns  |)urehasesj  in  the  exercise  of  her  trading  di^retion.4i*to 
Be'  held  and  treated  as  her  sole  and  separate  property  jas  against 
l^r  husband  ^nd  H^  cireditoso^*^    Wbere^  too,  the  married  woman 

51,  Allen  v.  Clark,  190  Mas?.  556,  Trieber  v.  Stover,*  30  Vlt.  727.     The 

77  N.  E.  691.  contracts  of  married  women,  made  by 

59.  In  re  Flanagan 's  Estate,  59  Pa.  virtue  of  such  statute  capacity^  should 

Super.   61;    In   re   Hellwig's   Estate,  not  be  viewed  with  hesitation  or  sus- 

59  Pa.  Super.  233,.  picion  by  the  courts,  but  should  lie 

53.  Holmes  v.  Holmes,  40  Conn.  il7.  fully  enforced.    Netterville  v.  Barber, 

54..  Dr.  8.  S.  Still  College  &  Infirm-  52  Miss.  168. 

ary  of  Osteopathy  v.  Morris,  93  Neb.  57.  Tallman  v.  Jones,  13  Kan.  438; 

328, 140  N,  W.  272.  Meyers  v.  Kahte,  46  Wis.  655 ;  Sam- 

55.  Council  V.  Pridgen,  153  N.  C.  mis   v.   McLaughlin,   35   N.   Y.   647: 

443,  69r  S.  E:  404.  Silveus  v.  Porter,  74  Pa.  448;  Dayton 

'  56.  Porter  v.  Gamba,  43  Cal.  105;  v.  Walsh,  47  Wis.  113. 
Netterville  v.  Barber,  52  Miss.  168 ; 
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keeps  a  separate  baiJc  acooimt,  with  referenee  to  siiob  bufiinessy 
the  clieck  which. sb^  draws  against  it  and  the  fund  itaelf  are  avail-^ 
able  to  hei^.  l^usineas  .i5i;editors/®  What  she  borrows  hy  way  oi 
capital  to  commence  the  business  she  is  requii;e4  to  refund/* 

The  power  to  do  business  implies,  too,  the  power  to  pnrchfise 
goods',  fixtures,  and  stock  for  it^.arid  execute  the  needful  instru- 
ments of  purchase;  and'lience  tte  wife's  contracts  for  such  pur- 
chase  oh  credit,  hier  notes 'bills,  &eciirity,' or  simple  indebtedness 
therefbi*;  must  be  deenied  obligatory  and  enforceable  by  suit  or 
othen*ik«"^ '■■■•".  •'/    ••■•  -'''''■-■"      ■■■         '■    ■'■';■•   '"■'■ 

Oif  ^rieral  principles,  equity  will  enjoin  a  married  woman. who 
sells  01i't  a  busihe'ss'aud  its  good-will;  which  she  has  carried  on  for 
ner  sOTal*ate  account,  from  violatinfi:  her  own  agreement  with  the 
purcndser  in  restraint  of  future  competition  or  interierence :  for 
in  this  respect  a  married  woman  should  not  be  r^gardefi  mbre 
:f avoVabl  V 'than  otHefs  who  dispose  of  their  biisinessto  oona  fide 

pufcBasSr^^^'"^^ '-'  -^^^^^'^^  "'^\  ■  •  '•  ■•/'"•  ■/:"  r  "^^"^ 

.^axffi^  5rp«![f4y»#^i!iti^well  bhse^v^d,  tcthe -eortenli  and' in:.  lM 
^W^ttff^j9#.tos9>iWlift  wbi*h  they  abeTby.  law  p^rmittied  iton^ngaige,' 
cwif  ^i^apfi^  4\(tj^  it^  tho^  iMith:3'^hom  tfaey  deal^iand  lo  ^epHsblie^i 
a]ar4iiR|^3r.  jbia^h^UjO^TtOi  tho^faftme'iiiAaner  as:  if  they  Were  unmavripd; ' 
Tq^  t|ift;e^qfc;ftf,;tll^/felliUpgedMoapbcit5»  to 'trajisacti'bttsioctesi'iaft* 
cqafe^fyed.jhy,  ,^alii|td/  tJbfey »  may  be  I eatapped  by. thfeir^-ixits  land; 
<lecl4F)%tio^47''^^ '>X>449)^uj^ieet  to  all  the/jpcesumptions  which -^Ihe) 
lav  ia4ttlg?p^iag4ii*tiithe:othec.aexi"  .    !:•.     .  i 

§  3roi;Eff^^W'«arttotkptc^^^  ;/• 

A ''mafri^d'  WdrAaii'^  firrhi   trading.' under  a  permissive  .local 

statute?,  has  b^en  kdjlidged  feantrtipt  in  this  country."^    .But  it  is- 

.y  .,)   :^       ..:  •  'I  •.;■'    .i:-;i   .  ••        >  ••' '.    •■■  '••    •   •••     '  *•:  1        '"     '••' 

W-;N9;^li...y;.JJCit^heJ^,l^;,:fTt  Y*;  471.  >,  ton  v.  W^lsh,  47-  Wis.  113;  WhdatoK.^ 

69.   Freezing  v.  RoUand.  53  N.  J,  v.  Phillips.  1  BeasL.221:  Guttman  v, 

442.    As  to  pQrchasing  fixtures  or  real  Scannell,  7  Cal.  455;  Camden  v.  Mul-. 

estate  fM  ioartylng"  on*  tb^*  bafthfeser,  W,  29  Cal.  '564^  Reading  y.  Mullen,' 


I  •  I    I 


see  Tbl;  Dayton  v.  Walsh,  .47;  Wis.  31  CalL  10t4*     . 

113;      The  rule   of  contract  Uability  61.   Morgan  v.  Perhamus,  36  Ohio 

{spsLTi  irnm  any  statute  of  frauds'  ah  St.  517.   And  see  Se  Peacock's  Trusfs, 

to  conveyances)  is  the  saAie;  whether  L.  R.  10  Ch.  D.  490. 

the  evidence  of  the  wife '6  contract  be  TO.  Bodine  v.  Killeen,  53  N".  Y.  9^; 

oral  or  i^rittett.     KoiiPko|>  v.  Shoritz,  Parshall  V.  Pisheri  43  Mich.  529;  tie- 

51  Wis.  204.   •      •                 '•  land  V.  Coilver,  34  Mich.  418, 

aOi  Nispel  V.  Lapirlo,  T4  Hi.  306;  68.  Re  Kinkhead^  3  Bisa.   (tf.  S.)' 

Komakop  ▼.  Shonte;  51  Wis;  204;  Day-  405. 
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held  in  England  that  a  married  woman  having  no  separate  prop- 
erty cannot  be  adjudged  a  bankmpt  upon  a  judgment  against  her 
for  an  indebtedness  which  does  not  concern  a  separate  trade.^ 

§  311.  Liability  of  Husband. 

It  follows  that  under  such  legislation  the  husband  is  not  liable 
on  the  wife's  contracts  and  liabilities  incurred  in  the  pursuit  of 
her  separate  business^  unless  he  participates  in  it*^  But  his  par- 
ticipation will  not  unfrequentlj  be  found  in  the  mpdem  eases; 
and  hence  arises  legal  uncertainty,  and  often  a  suspicion  of  fraud- 
ulent arrangements  against  one  another's  creditors.  Does  the 
proof  y  we  must  ask,  under  any  such  circumstances,  show  that  the 
wife  carried  on  no  separate  trade,  but  waa  her  huaband's  agent? 
or  that  she  did,  and  the  husband  was  her  agent !  or  that  they  were 
in  partnership  together! 

In  Massachusetts,  where  the  statutory  doctrine  of  the  wife's 
power  to  trade  and  acquire  separate  earnings  has  already  received 
a  considerable  exposition  in  the  courts,  it  is  held  that  where  a 
married  woman  carries  on  the  business  of  keeping  boarders  on 
her  sole  and  separate  account,  aiid  has  purchaaed  goods  to  be  used 
in  her  business  on  her  sole  credit,  she  akHe  is  liable,  although  her 
huaband  lived  with  her  when  the  goods  were  purchased ;  and  her 
own  acts  and  admissions  in  reference  to  the  business  are  competent 
evidence  against  her.**  In  Maine  the  husband  cannot  be  su^  fbr 
goods  and  chattels  furnished  his  wife  by  third  persons  in  the 
oottrse  of  her  business^  even  thou^  such*  purchases  wetef  made  by 
her  with  his  knowledge  and  consent,  and  although  she  appropriated 
part  of  the  proceeds  to  the  support,  of  her  husband  andfam^ly/.^    . 

Bi^t  where  the  purchase  and  sales  are  made  with  the  husband's 
knowledge  and  consent,  and  he  participates  in  the  profits  of  the 
business,  knowing  them  to  be  such,  and  that  she  professed  to  act 
for  hini,  it  may  be  inferred  in  general  that  the  purchases  welre 
made  on  the  husband's  credit**  Where  ,the  separate  business, 
however^  is  carried  on  against  the  husband's  consent  and  without 
his  concurrence,  he  assuredly  is  not  liable.** 

94.  Ex  T^rie  HoUaad,  L.  B.  9  Oh.  underlet  for  a  wife's  bnsinSaa^  Me 

307.  Knowlee  ▼.  HuU,  99  Msm.  56E. 

65.  Parker  y.  Simonds,  1  Allen  €7.  Colby  v.  LanuKW,  39  Me.  119. 
(Mass,),  258;  Colby  ▼.  LamsoHy  39  68.  Oznard  v.  Swanton,  39  Me.  125. 
Me.  ilO";  Trieber  v.  Stover,  30  Ark.  69.  Tuttle  v.  Hoag,  46  Mo.  38;  Jen- 
797 ;  Tattle  v.  Hoag,  46  Mow  38.  kiat  y.  Fliim,  37  Ind.  349.   See  Smith 

66.  Parker  v.  Simonds,  1  Allen  v.  Thompson,  36  Conn.  107,  where  the 
(Mass.),  258.  As  to  husband's  liabll-  married  woman  had  no  power  to  trade 
ity  on  a  lease,  though  professing  to  as  a  feme  sole. 
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The  huaband  who  doee  not  participate  in  his  wife's  bn&iness  is 
not  usually  held  liable  nnder  our  separate  trading  acts ;  and  hence 
caanot  be  sued  with  his  wife  for  her  store  rent/^ 

Apart  frmn  statutes  giving  a  contrary  scope  to  the  rule,  a  single 
woman  engaged  in  trade  or  business  is  legally  engaged  therein ; 
if  she  marries^  the  disability  of  covertuk^e  puts  an  end  to  the  trade, 
and  dissolves  her  business  copartnership  if  there  be  one;  and 
tliereupon  the  husband,  by  virtue  of  the  common  law,  becomes 
liable  for  the  business,  even  the  partnership  debts,  having  a  corre* 
aponding  light  to  recover  her  ghare  in  the  assets  on  a  winding  up.*^ 

§  312.  Effect  of  Participation  of  Huaband  aa  Agent. 

In  New  York,  as  against  her  husband's  creditors,  the  wife  may 
nuike  him  managing  agent  and  let  him  conduct  the  business  in  her 
name,  while  she  furnishes  capital  from  her  own  means  and  takes 
tlie  profits  to  herself;  paying  the  managing  agent  what  she  thinks 
best,  without  subjecting  the  stock  in  trade  to  his  debts.^'  So  it  is 
held  that  a  wife^  l>y  allowing  chattels  belonging  to  her^  and  which 
remain  in  specie,  to  be  employed  by  her  hiuband  in  carrying  on 
a  business  for  their  common  benefit,  does  not  devote  them  to  her 
husband,  so  as  to  render  them  liable  for  his  debts.^*  The  courts 
of  that  State  intimate,  however,  that  there  should  be  no  fraud  in 
such  transactions ;  which  otherwise  the  tMder  might  doubt,  from 
iindfly  such  lalitade  given  to  the  wife's  business  dealings.  We 
flhoold  add  that  it  is  deemed  a  queBtion  of  fact  for  the  jury, 
whether  upon  evidence  a  business  is  in  trust  the  wife'b,  with  the 
Irasband  acting  merely  as  her  agent,  or  this  agency  is  a  cover  for 
the  husband's  buisineas  to  keep  his  property  from  his  own  cred- 
itors,'^ And  that  under  some  circumstances  a  husband's  agency 
from  the  wife  will.be  considered  revoked  and  the  business  subse- 
quendy  carried  oh  for  his  benefit^  and  not  hers  alone.'^  But  the 
employment  ef  her  husband  in  carrying  on  her  separate  business 
of  farmii^  doee  not  make  him  the  wife's  agent  in  the  business, 
unless  he .  oont;ributed  monqr  or  services  as  partner,'*  nor  his 
employment  as*  salesman  in  the  wife's  store,''  or  as  operative  or 
manager  in  his  wife's  mill."     Proof  that  a  husband  signed  notes 

70.  Jajeox  ▼.  Wing^  66  lU.  182.  75.  Hsmnton  t.  Dovglas,  4%  N.  Y. 

71.  Alexander  v.  Morgan,  31  Ohio      318. 

at,  546.  78.  JWd. 

7$.  Bnekley  ▼•  WeHg,  38  N.  Y.  S18.  77.  Ploas  v.  ThomaB,  6  Mo.  App. 

78.  Sherman  v.  Elders  24  N.  Y.  381;  157. 

Barton  ▼,  Beer,  35  Barb.  (K.  Y.)  76.  78.  Cooper  v.  Hanii  49  Ind.  803, 

74.  Abbey  ▼.  Deyo,  44  K  Y.  843.  > 

22 
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for  goodB  in  a  shop  leased  to  Mm  is  not  conclusive  pcoof  that  the 
goods  did  not  belong  to  the  wife's  separate  business/*  for  a  kuabaOKl 
might  sign  as  an  agent  and  render  her  business  liable/^  As  oluoige 
in  the  mutual  relations  of  the  spouses  regarding  the  bnsinJesB.  aa^ht, 
on  the' usual  principles  of  both  agency,  and  partnership,  it9<?  be 
brought  home  to  the  knowledge  of  creditors  wiUi  whom  :bnsixies8 
relations  continue  uninterrupted.*^  •  :       i   -    ! 

.  Wheife  a  itarried  womiin  manages  a- separate  ti^ad^  or^biisinesB 
by  agents^  the  usual  doctrine  of<  agenoy  must  apply^i;  The  >wife 
canuiot  avQJld  the  usual : liabilities  on  the  >pleardiat  Bh^nn^Btdeifaef 
husband  her  agent."^  The^scqge  of  the  agencj;,,tqo^  mii^t^be  con-j 
sidered  as  in  other  cases,  land  the  agency, 'as  actually  opnJfenred,  is' 
not  the  full  test  of  responsibility  for  tte  agent'^s  dealings  with  tr^ird 
parties,  for  those  clothed  with  apparent  authority  may  bmd  their 
princ 
h 

without  a  special  contract  to  pay  for  therii.,       WheriB  a  husband- 
became  insolvent  and  money  was  loatied  to  his  wife  to  continue 

,     V     .'.•■:      •    :.    v..'.^    :  "f  -  '   *  •      .     •:  •    »^i  w>>*  -^»V^'.  ft*  iLsoM- 
the.  business  on  condition  that  the  services  of  the  hiisband  were^ 

retained'  he  being  paid  a  salary. therefor,, it  was  held  tnat  .tne. 

profits  acquired  thereby  were  not  subject  to  his  debts.        ..       .    . 

§.:318..  Rights iof  .Hu0bmd'ja.<:r(KUtors«:  :^  ;  v.t.  :t.,j..,n:!i  .1,1.- 
.  AH  purobases  or.contra(itdiQil  piirchase  foxk oriiiMrimihiAgj ^r'^gAacrt 
cutiiig  the  wlife's  Separate  busiiiefts  musi^have  beetHiinadbriit.goQdi 
faith:  i(nd  liot  as  a  means  .of  iraudulcsxtly  pla€iitg>t)lie.jhntllDAiidf» 
property  beyond  the  reajch  ef  hifl  creditd^rsif*.')  » ;:  ^  'it  •;;  -  .....1 
:  But  transa<it ions  whieh, are  t^iht^dMth  fraudtiiipoh  tliia  ri^btsr 
of  creditors  atd  others  must.not'be  permitted,  tc^.cflaiidy  '  Olipiial 
placed  by. a  wife  in  her  husband's; haxuisy  .and  b^lhimi^embaifjced 
in:bu^4ess  with  her  assent  that  credit. is  obtained  upon  ii,' aria  not^* 
with  the  inerefise,'  the  wife's  s^arate  property^i  as  BgainBt''^i&* 
creditors:  who  have  trusted  aeoordingly,  but  rather  his  ^ipmi^.V 

79.  Mason  v.  Bowles,  117  Mass.  86.   '  8.  X  6^8;  Paull  V.^  Parks;  20  Ky. 

80.  Froiberg  v.  Branigaa,  IS  Hun  Law,  241,  45^  &  W^.  878$...Paiii  tj 
(N.  Y.),  344.  But  as  tot  a  judgmMit .  Whitehead,  17  ,Giat.  (Vk.)  fi03,  91 
rendered   agamst   the   agent  himself.      Am.  Dec.  478. 

see  SttUey.v..  Meyfer,  56  Miss.  65.5..  85.  KendaU  y.  fi^udry,  lOT  IVls. 

81.  Bodine  t.  Killeen,  53  N.  Y.  93.      180,  93  N.  W.  314.  '.     • 

88.  Taylor  v.  Angel,  162  Ind.  670,  88  Dayton  v.  Walsh,  47  Wis..  113. 
71  N.  K  40;  Porter  t.  Gamba,  43  87.  Patton  t.  Gates,  67  HI;  164; 
Cal.  105.                                                          Kouskop  t.  fihoiiti!,'51  Wis.  804.    Or 

89.  Bodiae  t»  Killeen,'  53  N.  Y.*93.      possibly  like  that  of  a  ^rm  in  wU«b 
84.  Hood  ▼.  Bo^gers,  99  Ga.  271,  25      both  were'  partners.^    . 
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And  wliile,  in  general,  tlxehuftVand's  gift:  may  sudfcain  the  wife's 
claim  of  profits,  accruing  .from;  l},er  sep^ca4€f  tr^de,  yet  the  b^t-ter 
opinion  is,  upon  either  equity  qt  §tatijte.<;onsideffttion,  that  a  buw-i 
ness  carried  on  by  a  husband  and  wife  in  coHoperation,  his  labor 
and  skill  united  with  hers^  must  be  considered  ^s  his  business  so 
far  as  his  creditors  are  concerned,  and  fails  accordingly  of  protec- 
tion for  her  Especial  beiiefiti®®  though  it  might,  perhaps,  be  well 
ruled  in  some  States,  that' there  is  a'pirhiership'whose  liabilities 
5h6uld  be  adjusted  pii  partnership  principles';  highly  objectionable 
as  the  jurist  n\ay  well  regard  all  such  partiiersliips  upon. principle. 
EVen  though  the  trade'  be  Unsuitable  to*  her  sex,  fraud  upon  the 
husband's  creditors  will'tiot  be' cdndusiV^ly  presumed*'*  "  "  '"  *       '  ■ 

§v3H..As^,CQpajrtn^i,G^ft^^y,...    .,..,, -l  J>t  ,♦:,•.  ..:'!■■    ■■.■..^ 
.  -At  .cpxpmpn  Jaw  a.ii;v.i^e,<{bi4d,wt  ^)iJ^(J,hel:s^^f laft  a>p,»frtn^c,f'|  but 

Majrie^  >y9men>,As.te.i^.^fv^r*V,^^^^  ,perffltit{.h€ir,.t<)  da>  s©,* •: 
ihq,  iiQwer  b^ii^g  pf^pa^;^^  i^Tsppi^  ^^^^iV^n J^z  stMtttftry  ^igbij 
to  coatf act.®'  Jp, Alabafl[?a„  \^Q|-^,pnlyntbp)  jftiftfc.piroj^tj.  oi  p^rtr. 
ners  is  bound  by  a  judgment  against  the  partnerp^j^p,!  \t  i$  \ij(>', 
defence  to  aj^  ^ctiqi^i  ag^fUi^t  ^t  ,tbftl|,P|ne..iQf  jfh^.p^rtpf^r^  jU.ft,  wirft,®' 
In  Elojid^, . onlj^  ^,.wife.  wjto.^ias  J?fi^p.J*^i5uUj:i,^ejclflred..ft  it^ 
tradw  ipay  b^v  ft /paxtnepj"  -but:  W,l*^PA^^t«vert«^t9^<a,^^lot: 
chaxge^  ^ith  4ebM'C0fttraC:t^:by  Jiear:p^|'t»er/,'^  X^n<ier<jbe»  Qt^cixt^^i 
3J^ed  WQn^en>,A(;}*  a:;wijl5Q  .?|ij«r,,^  ^..pWto^x^.wiiii^wy  ipm^?i>^ 
excepjt:ber.hurt)ajc^.^^    I|i  South ^C^ftoyiia  ^„wifc  ijftpnq^.biAd  h^Xf. 

M.  8eiB  NationarHank'y..  8{jragtffi,      lLa#  ^Bev.  ISD^j  ISlio^  t.'HaWlej^^a^' 

V.  Swanton,   31^   Ke.   125;   Cramer,  v.^      l^^,%       ,  ,    .  :  •  .     .    .  ■ 

Keford,  2' C.  E.  Green' ([V.  J.),  383*.'*  "  W.*  Vail  v.\ Wm'terstein,'  ^'Mich. 
B«rt  see  Peiin  v.- Whitfelieiia;  17  ©ratt.  230,  53  N.-IV^j  gji^,  ift  I;.'il.  A:  515'; 
(Va.)  503;  PastziclKe  V.  Stofsker,  afi  i  Kii^Q^w  v.f.WiUi^e,  40:  K.  J.:£q. 
^t-l»8:.    ■    .;    .      :.'.       >    .'       \ :  :  :•  .  ^^^.3  i^.^|y7.   .       ,._,..,.       .         .,    . 

89.  Guttpian  v.  Scannell,  i  Cal.  455.  93.  C.  9-  Tarbrough  &  Co.  v.  ^ush 

90.  Nadel  v.  Webbr  foos;  Shod  Co.  &  fco.,  '69  Ala.  17D;'  d'Neil  vl  Bir- 
(Fla.)y  70  Bo.  20;  Bryan  v.  Jamaiii  nnni^iii  Browing  Cd.^  101  A]a.r'38a, 
10  Ky.  Law,  542;  Foxworth  v.  Magee,      13  So.  576. 

44  toss.  430;  Little  V.  HazfJett,  fp7  '94.  Porier  V.' Taylor,  64  Pla'.  100, 

Pa.    591,    47    a;    855;    Cleveland    V.  59  So.  400;   Virginia^Carolina '  Chem- 

Spencer  (Tet.),  50  S;  W.  405;  Keith  ical  Co.  v.  Plaher,  58  Fla.  377,  50  Slo. 

V.  Aubrey   (Tex.),  127  8.  W.  278.  504. 

91.  Norwood  v.  Francis,  25  A^fp.  95.  Nadel  r.  Weber  Brothers  Shoe 
D.  C.  463;  Stone  Co.  v.  McLamb  &  Co.'  (Fla.),  70  So.  20,  L.  R.  A.  191 6D, 
Co.,   153   N.   C.    378,   69    S.   B.  ^281 ;  1230. 

First  Nat.  Banlc  v.  Bice,  22  Ohio  C!r.  96.  Butler  v.  Frank,  7  Ga.  App.  655, 

Ot.    183,   12   O.   C.   P.   121;    Loeb  v.      67  S.  E.  884. 
MeHinger,  12  Pa.  Supef.  592, 17  lane. 
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self  by  a  partnership  not  affecting  her  separate  estate.*^  Under 
the  Virginia  statute  she  may  be  a  partner  with  the  consent  of  her 
husband."  In  West  Virginia  a  wife  living  with  her  hus^band 
cannot  be  a  partner.** 

§  315.  With  Husband. 

As  to  all  agencies  and  partnerships  one  rule  may  apply  in 
adjusting  rights  as  between  themselves,  and  another  as  to  creditors 
whose  confidence  has  been  invited.  And,  on  the  whole^  it  would 
still  appear  to  be  the  general  rule,  notwithstanding  the  late  statutes, 
that  a  wife  may  not,  as  against  the  world,  become  her  husband's* 
partner,  nor  even  join  her  labor  and  capital  to  his  in  one  and  the 
same  business  enterprise/  In  Massachusetts,  while  the  statute 
permitted  the  wife  to  form  a  copartnership  with  third  parties,  this 
ezcepticm  the  court  so  strictly  enforced  as  to  hold  her  transactions 
as  a  member  of  any  firm  in  which  the  husband  was  interested  as  a 
partner  utterly  vo^d,  whether  to  her  advantage  or  injury,  inasmuch 
as  a  married  woman  cannot  legally  contract  with  her  husband 
singly  or  jointly.* 

But  under  the  New  York  statutes  it  is  held  that  a  husband  and 
wife  may  not  only  enter  into  a  valid  partnership  together  f<H 
business,  but  carry  it  on  under  the  name  "A.  &  Co.*'  (the  "  Co." 
representing  the  wife)  without  violaiting  the  law  which  forbids 
persons  to  transact  business  under  fictitious  names,'  and  that  hence 
they  can  sue  and  recover  in  their  joint  names  for  goods  sold  and 
delivered  by  their  firm.^  In  Illinois,  too,  as  it  would  appear,  a 
wife  may  enter  into  a  partnership  with  her  husband,  and  when 
she  does  this  it  will  be  presumed,  in  the  absence  of  different  proof^ 
that  she  contributed  her  share  of  the  capital,. and  that  her. time, 
skill,  and  earnings  went  into  the  business ;  and  such  a  partnership 
has  been  actually  adjudged  bankrupt.*  In  California  not  only  is 
the  husband  not  forbidden  to  become  a  partner,  but  the  plain 
Intention  of  the  Code  is  thkt  he  may  furnish  part  of  the  capital 

•7.  Collixis  ▼.  HaU,  55  8.  G.  33«,  33  2.  Lord  y,  Parker,  3  Alien  (Mms.), 

8.  E.  466.  127 ;    EdwarOs    v.    Stevens,    3    AUea 

98.  Penn  v.  Whitehead,  17  Gratt  (Mass.),  315;  Plujner  v.  Lord,  7  AUea 
(Va.)  503,  94  Am.  Dec.  478.  (Mass.),  481. 

99.  Carey  ▼.  Burrnss,  ZQ  W.  Va.  .8^   Zimmerman  v.  Erhard,  8   Dalj 
571, 43  Am.  B.  790;  Bingold  v.  Suiter,  (N.  T.),  311. 

35  W.  Va.  186,  13  8.  E.  46.  4.  Ihid. 

1.  Wilson  V.  Loomas,  55  111.  352;  (K.  Be  Kinkead,  3  Hiss.  (U.  S.)  405. 

Montgomery  v.  Sprankle,  31  Ind.  113;  As  to  bankruptcy,  cf.  Ex  pairte  Hoi- 

Lord  v.  Parker,  3  Allen  (Mass.)  127.  land,  L.  B.  9  Ch.  307. 
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Stock.  The  wife  may  sue  alone  iu  6uch  business,  and  maj  employ 
her  husband  to  manage  it.  In  some  Southwestern  States*  separate 
trading  seems  to  be  permitted. on  similar  principles/  The  Maine 
Married  Women's  Act  does  not  remove  the  wife's  common-law 
disability  to  be  her  husband's  partner,  and  bind  her  by  partaier- 
ship  debts.*     The  same  is  true  in  South  Carolma.* 

§  316.  With  Third  Persons. 

By  the  wife's  business  copartnership  with  third  persons,  and 
particularly  with  those  of  the  opposite  sex  apart  from  her  husband, 
she  entangles  her  separate  property  disadvantageously,  and  incurs 
the  risk  of  personal  affiliations,  besides,  quite  perilous  to  domestic 
concord  and  the  mutual  confidence  which  marriage  demands.  In 
Massachusetts  the  legislature  permitted  a  married  woman  to  form 
a  eopartnerahip  in  business  with  third  parties,  though  not  with  her 
husband;  but,  after  some  ten  years'  experience,  repealed,  in  1874, 
that  permission.^*  Most  other  States  deny  her  such  a  right  as 
separate  and  excltisive  of  her  husband's  interest,^^  though  in  some 
parts  of  the  Union*  such  copartnerships  are  sustained,^'  and  she  is 
not  unf requently  found  connected  With  business  firms  as  a  partner 
in  place  of  her  deceased  husband ;  ^'  sometimes,  too,  he  is  her 
successor,  or  else  participates  with  her  a^4'>tl|H4.fiorso|^  i?i  the 
concern."   . 

Wh^e  a  married  woman  enters ;  legajUy  into ,  a  eopartnerohip 
she  becomes  personally  liable,  to  the  extent  of  her  separate  prop- 
erty, for  th^partnershipj  debts,  like  ^ny  other  partner." 

In  Ohio  it  is  held  that . whjerts  a  nxarricd.  woipan,  assuming  to 
carry  on  a  partnership  business  unconnected  with  her  separate 
property,  is  assisted  by  her  husband,  he,  and  not  she,  is  to  be 
regarded  in  law  as  the  partner ;  and  that  accordingly  a  firm  Cred- 
itor may  proceied  against  the  husband  and  the  other  members,  not 

1. '  '  ■      . '     '       ' 

„ ,  _    .  564;  11.    See   Bradford   v.   Johnson,   44 

Beading  ▼.  MuDen,  31  CaL  104|  0att-      Tex.  381;  Bradstreet  v.  Baer,  41  Md. 

mann  ▼.  BcanneU,  7  OaL  45S.  *    ^9 ;  Howard  ▼*  Stephens,  52  Miss*  S39. 

7.  See  Atwood  t.  Meredith,  37  Miss.  IS.  See  Newman  ▼.  Morris,  52  Miss. 


635 ;  OgleBl)y  v.  Hafl,  30  Ga.  386.  402. 

a.  Haggett  V.  Hurley,  91  Me.  542,  IS.  Preusaer  y.  Henshaw,  49  la.  41. 

40  A.  561,  41  L.  B.  A.  362.  14.   Bitter  ▼.   Bathman,   61   N.   Y. 

9.  CollinB  T.  Hall,  55  S.  0.  336,  33  512;  Swasej  ▼.  Antram,  24  Ohio  St. 
8  E.  466.  87. 

10.  Todd  ▼.  Clapp,  118  Mass.  495.  15.  Prensser  t.  Henshaw,  49  la.  41; 
Sneh   a   law,   not  being   interpreted  Newman  v.  Morris,  52  HGss.  402. 
retroaetivelj,  was  held  constitutional. 

lb. 
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including  the  wife,  even  though,  on  dissolution  of  the  firm,  tlie 
other  partners  had  transferred  the  property  to  her,  she  agreeing  to 
•pay  all  the  firm  debte.**  •  And  Where,  aigain,  a  firm  composed  of 
two  women  put  the  husband -of  one  in  absolute  charge  of  the 
business,  who,  with  his  wife's  knowledge  and  consent  made  pur- 
chases on  credit,  and  acted  as  if  he  instead  of  his  wife  were  one 
of  the  partners,  it  was  held  in  Micb^n.  fhi^t  tl^  Jiuafaand' and 
the  other  partner  must  be  concluded  by  such  conduct,  .as  to  eredit- 
prs  having  po  knowledge  to  the  contrary,  and  that,  in  aibsenoe  of 
superior  equities,  such  creditors  might  treat  the  .firm,  as  composed 
of  the  husband  and  the  other  woman."  These. decisicms  tend  to 
the  protection  of  the  wife.;  And  such,  too,  is  the.  effect  of  a-  Jf^w 
York  decision,  which,  admitting  that  a  husband  might,-  perhaps^ 
be,  deemed  the  partner  as  between  the  wife  and.hin^self  or  his 
creditors,  r\iles,  nevertheless,  that  wh^re  a  married  wgmap.  aeting 
under,  a  secret  trust  for  her  bu^band,  becomes  a  member  ..of  s^  oo- 
partnership,  she  i$  to.  be  r^arded,  as  between  l^er.and  hex  popart- 
ner,.  the  owner  of  the  interest  ^he  represe^its,  .so  as  to  maintain 
proceedings  for  a  dissoliition  of  the  copartnership  .^pd  for  aa 
accounting. i** 


xP 


§  317.  As  IStocMiolder.' 

Married  Women's  Acts  in  some  States  enable  a  wife  to  become 
a  stocikholder  in  a  corpof atidn,  and  to  be  liablb  as  'suck"  In 
Louisiana  a  wife  separdted  iA  property  from  her  husband  by  a 
judgment  may  be  a  stockholder,  and  be  liable  as  such,"  and  may 
be  so  liable  in  Florida  evcfii  ivhere  the  stock  was  acquired  as  a 

gift" 

.    •   ,   •  .....;.,••        .    '  .    ..• 

§  318.»  Actions..      ... 

Under  the  statutes  0f  some  States  which  permit  tW  wife  to  trade 
separately,  the  wife's  business  debts  may  be  collected  from  her  by 
proceedings  in  equity  for  declaring  such  debts  a  specific  lien  on  her 

separate  estate.^'     But  in  other  States  such  proceedings  on  behalf 

.    ,     .         .  .  ■  >  • 

le.  Swasey  v.  Antram,  24  Ohio  St.  S.  E.  345;  Good  Land  Co.  v.  Cole,  132 

87.  Wis.  467,  110  N.  W.  8W. 
.  17,  Pai-shaU  v.  Fisheir,  43. Mich.  529.  20.  First  Natchez  Bank  ▼.  Moss,  62 

18.  Bitter   y.   Rathmaa,   61   N.   Y.  La.  Ann,  1524,  28  So.  133. 

512.  21.  Keyser  v.  Milton,  228  F.  594, 

19.  Norwood  v.  Francis,  25  App,  D.      143  C.  C.  A.  116. 

C.  463;  Meares  ▼.  Ihincan,  m  N.  C.  98.   Wheaton  y.  Phillips,   1  Beul. 

203,  31  8.  E.  476;  Smathers  y.  West-       (N.  J.)  221. 
em  Carolina  Bank,  155  N.  C.  283,  71 
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of  creditors  are  not  favored,  each  creditor  having,  under  local 
statute,  the  usual  remedies  at  law  as  though  the  woman  were 
single."  The  other  m^berg  of  thd  flriii  ought  to  be  made  parties 
where  the  wife  is  a  copartner.**  So,  too,  statutes  permit  the  wife 
to  sue,  as  if  unmarried,  the  business  debtors.^  Allegation  of 
business,  or,  in  othcfr  woi*ds,  of  se*paraf e  Capacity,  should  usually 
appear  of  record  in  all  such  suits,  whether  the  married  woman  be 
plaintiff  or  defendant.** 


23.  Meyers  v.  Bahte,  46  Wis.  655; 
KMi>.  MitphfoU,  71  N,  Y.  199;.Vo»- 
burgh  ▼.  Brown,  66  Barb.  (N,  Y.) 
421 ;  Heller  t.  Rosselle,  13  N.  Y.  631 ; 
Haight  V.  McVeagh,  69  UK  62.4.     ,• 

S4.  Westphal  t.  Hennej,  4,9  i».  542^     Miss.  314. 

25.  Rockwell  T.Clark,  44  Cpim.  $34;    . 


8mith  V.  New  CSngUuid  Bank,  45  Conn. 
416. 

26.  Nash  v.  iutcheU,  71  N.  Y.  199 ; 
S;auth  t.  New  .  Eii|p)and  .  Bank,  45 
Conn.    416;    Mft^der    ▼« .  Buck,    56 
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CHAPTER  XVIIL 

WHAT   CONSTITUTES   WIFe's  STATUTOBT   SEPAKATV  BSTATS* 

Sbctiok  319.  Creation  of  Separate  Estate  in  General. 

320.  By  Written  Instrument. 

321.  By  Parol  Transfer. 

322.  Necessity  of  Schedule. 

323.  What  Constitutes  Separate  Estate;  Property  Acquired  Prior  to 

CoYerture. 

324.  Property  Acquired  by  Gift,  Grant,  Devise  or  Bequest  -  durintc 

Coverture. 

325.  Wife 's  Land  in  General. 

326.  BentSi  Profits  and  Issues  of  Separate  festate. 

327.  Proceeds  of  Sale  of  Separate  Estate. 

328.  Property  Purchased  at  Judicial  Sale. 

329.  Property  Held  by  Husband  as  Trustee  for  Wife. 

330.  Personal  Property  in  General. 
331.,  Alimony  Granted  to  Wife. 

332.  Damages  Becovered  by  Wife. 

333.  Proceeds  of  Insurance  Policy  on  Life  or  Property  of  Hnsbiiad. 

334.  Goods  Bought  by  Husband  on  Wife's  Credit. 
835.  Trust  Fund  in  Bastardy  Proceedings. 

336.  Wife 's  Earnings  in  General 

337.  Principles  Applicable. 

338.  In  Separate  Business. 

339.  In  Keeping  Boarders. 

340.  Property  Purchased  with  Earnings. 

341.  Effect  of  Waiver  of  Marital  Bights  by  Husband. 

342.  Effect  of  Husband's  Desertion. 

343.  Actions  to  Becover  Earnings. 

344.  Presumptions;  As  Between  Si>ouses  in  General. 

345.  As  to  Property  Standing  in  Name  of  Husband. 

346.  As  to  Property  Standing  in  the    Name  of  Third  Persoiii* 

347.  As  Against  Husband's  Creditors. 

348.  Statutory   Presumptions. 

349.  Burden  of  Proof  as  Against  Creditors  of  Husband. 

350.  Questions  for  Jury  as  Against  Creditors  of  Husband. 

351.  Effect  of    Estoppel  in  General. 

352.  To  Claim  Property  as  Separate  Estate  in  General. 

353.  By  Deed. 

354.  By  Becord. 

355.  By  Fraudulent  Bepresentations. 

356.  By  Silence. 

357.  By  Failure  to  Assert  Her  Title. 

358.  By  Clothing  Husband  with  Apparent  Title  or  Anthoritj* 

§  319.  Creation  of  Separate  Estate  in  GeneraL 

In  Louisiana  the  right  of  a  wife  to  acquire  property  in  her  own 
name  during  coverture,  and  for  her  separate  paraphernal  estate,  is 
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an  exception  to  the  general  rule  estaUished  hy  the  statute,  aud  is 
to  be  dftrictly  oohstrued/^  Under  the  Midsouri  Married  Womi^'s 
Aet  a  wife  may  take  transfers  of  property  as  her  separate  estate 
withotit  technical  words  of  limitatibn.'* 

§  320.  fiy  Written  Instriiment. 

Where  a  conveyance  or  other  written  instrument  is  needful,  the 
expre^ion  must  conform  to  the  legislative  intent ;  and  even  where 
the  language  of  the  statute  is  broad  enough  to  dispense  with  such 
phrases  as  "  sole  and  separate  use,"  the  wife's  only  safety  consists 
in  having  her  nam^  used  as  that  of  grantee  or  transferee,  instead 
of  the  hufiband^s.^  Where  it  comes  to  an  exj)reBsioti  of  separate 
nse,  under  &otae  instrument  made  on  the  wife's  behalf,  an  eqili- 
table  separate  use,  rather  than  a  stafut6ry  separate  use,  may  be 
raid  to  have  been  created ;  though  authorities  style  it  under  some 
local  acts  as  a  statutory  ■separAte  estate.*® 

§  32  L  By  Parol  Transfer. 

Where  the  property  is  such  as  can  pass  without  a  written  trans- 
fer or  conveyance,  a  gift  or  sale  to  the  wife,  of  statutory  separate 
property,  iuaj  be  by  parol,**  although,  of  course,  all  proof  must 
consist  with  the  idea  that  delivery  is  for  her  sole  and  ^parate  use, 
and  not  so  as  to  admit  the  rights  of  her  husband.*^ 

§  322.  Necesatty  cC.  Schedule. 

The  requireiideiit  in  a  few  States  is  that  the  wife's  separate 
property  shall  be  scheduled  or  iirventoried  in  order  to  receive' legal 
protection  for  her  separate  benefit.  Considering  the  fallibility  of 
presu]np.tionfi  and  of  the  usual  tests,  this  plan  seems  w:Qrthy  of 
more  extensive  introduction  in  the  legislation  of  the  various  States 
relative  to  married  women."*     Such  provisions' are  sometimes  con* 

27.  Jprdy  ▼.  Mnir,^l  La.  Ann.  55,  bnma  to  a  married  woman,  ''to  have 

25  So.  550.  and  to  hold  to  the  sole  and  prox>er  uae, 

M.  Jttdion  T.  Walker,  155  Mo.  166,  benefit,  and  behoof  of  her,  her  heirs 

55  8.  W.  1083.  and   assigns   forever,"   vests   in   her, 

29.  Pepper  v.  liee,  53  Ala.  33;  under  the  laws  of  that  State,  a  statu- 
Slanijfhter  v.  Glenn,  98  U.  S.  242;  tory  separate  estate.  Lippincott  v. 
Kobinson  v.  O'Neal,  56  Ala.  541;  Mitchell,  94  TT.  S.  767.  And  see  Swain 
CampbeH  v.  Galbreath,  12  Bush  (Ky.),  ^-  l^uanc,  48  Cal,  358. 

459.     Under  the  more  sweeping  local  31.  Tinsley  v.  Roll,  2  Met.    (Ky,) 

statutes  a  conveyance  to  a  married  509. 

woman  need  not  state  that  she  is  to  32.    Walton   v.   Broaddus,    6   Bush 

bold  it  to  her  separate  use.     Sims  v.  (Ky.),  328. 

Biekets,  35  Ind.  181.  83.  Price  v.  Sanchez,  8  Fla.  136; 

30.  A  conveyance  of  lands  in  Ala-  Humphries  v.  Harrison,  30  Ark.  79^. 
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strued  as  mere  registry  i'equiremeuts, .  not  essential  as  againsil 
parties  having  actual  knowledge  of  tHe  wife's  title,^ — a  husband) 
for  instance, — and  only  intended  to  prevent  frauds  and  imposi- 
tions as  to  creditors  and  purchasers.'^  The  mode  of.  acquisition 
constitutes  in  such  case  the  actual  title  to  the  wife's  separate  prop- 
erty;  but,  even  with  this  limited  application,  the  schedule  regula- 
tion enables  the  wife  to  secure  her  ow;n  interests  where  the  posses- 
sion of  personal  property,  such  as  household  furniture,  i;* 
essentially  that  of  both  husband  and  wife,  so  long  as. they  dwell 
together,  and. fraudulent  credit  ought  not  to  be  permitted  on  behalf 
of  either  spouse.  These  schedule  provisions  are  based,  doubtle&Sj 
upon  the  principle  that  the  property  in  joint  possession  of  husband 
and  wife  under  his  marital  control  is  presumably  his.  .,.  .  . 
.The  Oregon  statute  providing  that  personal  property juot  r^gfA- 
tered  by  the  wife  shall  be  prima  facie  the.property  of  .tj^e  |iu^bi|p4i 
does  not  apply  to  personal  property  purchased  by  her  durin| 
coverture  or  acquired  by  gift  from  her  husband.**  tfndfei^a*  sitnilai 
statute  in  South  Dakota  it  is  held  that  the  f dilure  to  register  does 
riot  prevent  her  from  recovering  her  property, taken  by  li'er  hus- 
band, biit  inerely  lays  on  her  the  burden  of  proving'  title  affirm^ 
atively."  The  Montana  Married  Wbmeh'^s  Act,  providing  that  a 
wife's  separate  property  included  in  the  inventory  required  by  the 
statute  shall  be  exempt  from  her  hu9fbaind'4-ddbts^>app!ti«f>oiSj^t<i 
property  in  the  exclusive  possessioii  of  the  husbaikL*^  .  SHchjpibp- 
erty  must  be  in  his  possession  at  the  time  the  debt  wks 'eontrafted 
in  order  to  subject  it  to  his  debts.*'  i   '    :  »:     .■•»)•, 

§  323.  What  Constitutes  Separate  Estate;  Property  Acqiiired 

Prior  to  Covertiu-e. 

Our  Married  Women's  Codes  fairly  correspond  in  permitting 

the  wife  (subject  to  constitutional  limitations)  to  hold,  in  het  sole 

and  separate  right,  all  the  property,  real  or  personal,  which  she  bad 

As  to  the  filing  of  such  a  schedule  by  35.  Noblitt  v.  Durbin,  41  Oye.  555, 

the  woman  prior  to  her  marriage,  see  69  P.  685. 

Berlin  v.  Cantrell,  33  Xrk.  611,  86.  Anderson  y.  Medbery,  16  S.  I>. 

84.  Jones  v.  Jones,  19  la.  236;  Sel-  324,  92  N.  .W.  1089. 

over  V.  Commercial  Co.,  7  Cal.  266.  87.  Chan  v.  Slater,  33  Mont.  155, 

This  registry  law,  after  having  called  82  P.  657. 

for  considerable  construction  in   the  88.  Webster  v.  Sherman,  33  Mont. 

courts,  appears  to  have  finally  been.  448,  84  P.  878. 
repealed  in  Iowa.     Schmidt  v.  Holtz, 
44  la.  448. 
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at  the  time  of  marriage.'*  Gifts  made  bj  the  hu&band  to  the  wife 
prior  to  coverture  and  afterwards  recognized  by  him  as  her  sep- 
arate property  are  not  subject  to  his  marital  rights,  and  must  be 
treated  as  separate  estate/^  A  homestead  claim,  seUled  ai^id  im- 
proved upon  bj  a  woman  before  marriage,  is  her  separate  estate, 
though  not  patented  till  after  coverture.**  Where  a  woman  took 
land  under  a  deed  before  coverture,  and  immediately  began  her 
assertion  of  ownership,  a  title  by  adverse  possession  under  the 
occupancy  of  the  spouses  after  coverture  was  held  to  inure  to. her 
separate  estate.** 

§  324.  Property  Acquired  by  Oift,  Grant,  Devise  or  Bequest 
during  Coverture. 

The  wife^s  separate  estate  includes  property  which  she  has 
acquired  thereafter  from  any  person  other  than  her  husband,  by 
gift,  grant,  deriise,  or  bequest.  Real  estate  thus  Keld  or  acquired 
is  regarded,  not  as  land  of  which  the  husband  enjoys  the  beneficial 
use,  but  as  her  separate  land.  Leaseh^ild  property  may  be  thus 
held  and  enjoyed  by  the  wife.  Her'perisond  prop^ty,  whether  in 
poseession  or  lying  in  action,  is  her  (i^wn,  provided  the  statute 
deBcription  be  fulfilled;  • 

Where  a  hu9batid  purchases  Itftid  or  personalty  with  his  own 
money,  and  conveys  or  traiisfers  it  to  his  wife,  the  question  be- 
comes  ordinarily  one  of  post-nuptial  s^tlement  or  gift,  with 
eqtiitable  rules  such  as  we  shall  consider  hereafter ;  though  some- 
times the  Married  Women's  Act  is  broad  enough  in  scope  to  confer 
the  right  of  separate  property  ac^quie^ition,  as  such,  from  a  husband^ 
as  well  as  from  third  persons*  If,  on  either  theory,  the  title  vests 
in  the  wife,  as  of  her  separate  right,  the  proceeds  thereof,  or  the 
specific  re-investment,  is  the  wife's  also.  Where  the  husband 
appropriates  such  proceeds  or  takes  other  property  in  his  own 
name,  equity  and  modern  statutes  between  them  may  preserve  the 
wife's  rights;  she  may,  in  the  usual  manner,  follow  her  title  into 
the  new  property,  or  else  regard  her  trustee  as  remiss  in  duty  and 
indebted  to  her.     But  if,  at  any  point  of  this  property  manage- 

as.  Vandevoort  v.  Gonld,  3fJ  N.  T.  40.   Young  v.  Young    (Tenn.),   64 

63d;   Prevot  ▼.  Lawrence,   51  N.  Y.  8.  W.  319. 

219;    Wellman    v.    Kaiser    Tnv.    Co.  41.  Porker  v.  Henry,  21  Wash.  235, 

(Mo.),    171    8.    W.    370;    McKee    v.  57  P.  811. 

Downing,  224  Mo.  115,  124  8.  W.  t;  42.    Alford    Bros.    &   Whiteside    v. 

Henderson    Grocery    Co.    t.    Johnson  Williams,  41  Tex.  Civ.  436,  91  8.  W. 

(Tenn.),  207  8.  W.  723;  Williams  v.  6^6. 
Lord,  75  Va.  390. 
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ment,  it  be  snid  that  the  husband  appropriated  to  himself  with  bis 
wife's  assent,  then  the  beneficial,  as  well  as  legal,  title  vests  in  him. 
Here,  and  in  laying  down  the  presumption  generally  as  between 
husband  and  wife,  is  a  fruitfill  soilrce  of  legal  embarrasfiment  and 
uncertainty,  as  Married  Women's  Actfe  stand  at  the  present  day. 
The  husband's  opportunities  are  ample;  for  no  third  party,  as  in 
a  trust  settlement,  stands  between  these  spouses,  so  closely  united, 
to  preserve  the  property  and  the  evidence  of  title  to  the  true  owner. 
Nor  are  States  agreed  in  the  coiirse  to  pursue,  since  the  policy  of 
some  is  to  emancipate  woman  from  property  restraints  altogether, 
while  pth^r^  -grudge  the  c^ang^as.  Ijendio^  to  strip  bushandd  of 
their  matrimonial  rights;  one  r^ard£|  tbe  WQm:an'a  right  to  her 
pwn  acquisitiQns  as  proper]|y  th^  rule,  another  as  properly  the 
exception. 

.  Under  most  Married  Women's  Acts  gifts  of  real  estate  from  the 
husband  to  the  wife  are.  her  separate  eatate/*  even  though  he  pays 
taxes  and  interest  on. the  mort^age,^^  and  even  though  the  gift  was 
from,  their  conununity  property,  if  be  is  free  from  debt  at  the 
time/"  The  wife's. separate  estate  also  includes  property  acquired 
by  use  of  the  proceeds  of  such  gifts,*'  and  property  acquired  with 
a^  proceeds  of  gifts  from  his  relatives,*^  and  property  given  her 
by  her  own  relatives,**  aa  well  as  transfers  of  peracmal  property^ 
whether  gifts  or  as  payment  for  her  money  or  propesrty  used  by 
him,**  even  though  made  by  parol/^  and  gifts  made  by  strangers 
to  the  wife  on  the  occasion  of  giving  birth  to  quintuplets.'^  Where 
a  husband,  indebted  to  his  wife's,  father  qa  notes,  took  one  of  the 
notes  as  her  share  of  the  father's' estate,  it  was  held  that  the  note 
so  taken  was  her  separate  estate/'  Under  the  former  statute  in 
Tezas^  providing  that  the  lands  owned  by  the  wife  at  marriage  or 


48.  Hamilton  v.  Hubbard,  1^4  CaL 
603,  65  P.  321  (affd.,  134  Cal.  603, 
66  P.  860). 

44.  Gorbett  y.  Sloan,  52  Waah.  1, 
99  P.  1025. 

45.  Bank  of  Oroflno  v.  Wellman,  S6 
Ida.  425,  143  P.  1169.' 

46.  Smith  v.  Weed,  75  Wash.  452, 
134  P.  1070. 

47.  MarshaU  Field  &  Co.  v.  MeFar- 
lane  (la-),  S4  N.  W.  1030. 

4S.  Tanner  v.  Skinner,  11  Bnah 
(Ky.),  120;  ToUey  ▼.Wilson  (Tenm.), 
47  S.  W.  156. 


48.  Carrer  ▼.  Carver,  53  Ind.  241 ; 
Kelly  V.  Kelly,  131  La.  1024,  60  So. 
671;  Mitchell  ▼.  Chattanooga  Savings 
Bank^  126  Tenn.  669,  150  8.  W.  1141 ; 
Cullen  V.  Bisbee,  168  Cal.  695,  144  P. 
968;  Baker  y.  Hedtieh,  85  Md.  645, 
37  A.  363  (savings  bank  aeeount). 

60.  Williford  v.  Phelan,  120  Teu. 
589,  113  S.  W.  365. 

61.  Lyon  v.  Lyon,  24  Ky.  Law, 
2100,  72  S.  W.  1102. 

.  62.  Hileman  ▼.  Hilemaa,  85  Ind.  1« 
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afterwards  acquired  shall  b^  her  separate  estate,  it  wfis  held  that 
her  interest  in  a  land  certificate  issued  Xq  iieirs  of  her  fonuer 
husband  remained  her  separate  estate,  and  that  a  subsequent 
husband  took  i^o  interest  io.  the  certificate/*  Under  the  Missouri 
Married  Womeoi's  Act  money  inheirited  by  a  wife  and  received  by 
her  husband  is  her  separate  estate,  unless  she  consents  in  writing 
that  he  may  appropriate  it/'*  In  .Tennessee  money  inherited  by  a 
wife  is  part  of  her  general  eBtate/*^ 

§  325.  Wife's  Land  m  General. 

Generally  land  conveyed  to  a  wife  is  her  separate  estate,**  even 
of  community  property,*'  or  an  undivided  interest  in  land,"  as 
well  as  land  conveyed  to  the  wife  at  the  husband's  request,"*  or  by 
his  relatives  without  his  request,*"  even  though  no  special  words  of 
limitation  to  her  sreparate  use  are  ln6erted  in  the  deed,**  especially 


SS.  Laufer  ▼.  PoweU,  30  Tex.  CIt. 
604,  71  8.  W.  i04. 

94.  Cohnnbia  Sav.  Baak  v.  Wina^ 
132  Mo.  80,  33  8,  V7.  457. 

55.  8anford  y.  Allen  (Tenn.),  42 
R.  W.  183. 

56.  Monti^e  v.  Bnehanan  (Tean.), 
211  8.  W.  211;  Johnson  ▼.  Johnson 
(Tex.),  207  8.  W.  202;  O'Connot  ▼. 
Vineyard,  91  Tex.  488,  44  8.  W.  477  j 
Martines  v.  De  Barroso  (Tex.),  18^ 
R.  W.  740;  Harrison  v.  Mansur-Tib- 
bctts  Implement  Co.,  16  Tex  Civ.  630, 
41  8.  W.  842;  Emery  ▼.  Barfleld 
(Tex.),  156  8.  W.  311;  8harite  v. 
MoyeTB,  99  Va.  519,  3  Va,  Sup.  Ct.  B. 
359,  39  8.  E.  166;  Bobinson  ▼.  Neill, 
^4  W.  Va.  128,  11  8.  B.  999;  Cropper 
V.  Bowles,  150  Ky.  393,  150  8.  W. 
380;  Kelley  v.  Grundy,  20  Ky.  Law, 
1081,  45  8.  W.  100;  PearU  v.  Pearll 
Advertising  Co.,  17  7>et.  Leg.  N.  543, 
127  N.  W.  264;  Turner  r.  8haw,  96 
Mo.  22,  8  8.  W.  897,  9  Am.  8t.  B. 
319;  Stark  v.  Kirehgraber,  186  Mo. 
633,  85  8.  W.  868,  105  Am.  8t.  B. 
629;  Scruggs  v.  Maybeny,  135  Tenn. 
586,  188  8.  W.  207;  Barnum  v.  Le 
Master,  110  Tenn.  638,  75  8.  W.  1045, 
69  L.  B.  A.  353;  Johnson  y.  Johnson 
rTex.),  205  8.  W.  202;  Kahn  v. 
Kahn,  94  Tex.  114,  58  8.  W.  825; 
OardweU  v.  Perry,  82  Ky.  129,  6  Ky. 
Law,  97;  Emery  v.  Barfield  (Tex.), 
183  8.  W.  386;  Wilson  v.  McDaniel 


(Mo.),  190  8.  W.  3;  HUl  ▼.  Meinhard, 
39  I^a.  Ill,  21  So.  805  Molloy  v. 
Brower  (Tex.),  171  8.  W.  1079;  Bird 
▼.  Letter.  (Tex.) i  166  S«  W.  U2;  Eifai 
kaid  T.  Lee,  54  Tex.  Ciy.  622,  }19 
8.  W.  342;  Emery  V.  BarAeld  (tex.)^ 
183  8.  W.  986;  JontfB  t.  Jones  (Tex.), 
146  8.  W.  265 ;  Pflngsten  ▼.  Pftngsten, 
164  Wis.  308,  159  W.  W.  921. 

57.  Alferitz  vl  Arriyinagit,  143  Oai: 
646,  77  P.  657. 

Sa.  Lapique  v.  (3eantit,  21  Cal.  App. 
515,  132  P.  78. 

59.  Butler  r.  C^osling,  130  CaL  422, 
62  P.  596;  Bauer's  Law  ft  CoUeetion 
Co.  V.  Berthiaume^  21  Cal.  App.  670, 
132  P.  596 ;  Leust  ▼.  Staff  an,  14  App. 
D.  C.  200;  Kent  T.  Tallent  (OkU.), 
183  P.  422 ;  Ferguson  v.  Booth,  128 
Tenn.  259,  160  8.  W.  67;  McKinney 
V.  McKinney  (Tex.),' 87  8.  W.  217. 

60.  Anderson  v.  Casey-Swasey  Co. 
(Tex.),  129  8.  W.  349. 

«1.  Harlan  ▼.  Harlan,  144  Ky.  817, 
139  8.  W.  1063  Emery  v.  Barfleld 
(Tex.),  138  8.  W.  419;  Emery  v.  Bar- 
fleld (Tex;),  156  8.  W.  311;  Merriman 
T.  Blalack,  56  Tex.  Civ.  594,  121  8.  W. 
552;  Du  Perier  r.  Du  Perier,  126  8. 
W.  10;  Jones  V.  Humphreys,  39  Tex. 
Civ.  644,  88  8.  W.  403;  Thorpe  v. 
Sampson,  84  P.  63;  Drake  v.  David- 
son, 28  Tex.  Civ.  184,  66  8.  W.  889; 
Hankins  v.  Columbia  Trust  Co.,  142 
Ky.  206,  134  8.  W.  498. 
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where  the  land  is  purchased  with  the  wife's  funds,"  and  even 
where  the  hushand  gives  his  note  for  deferred  payments,  if  the 
wife  agrees  to  pay  the  note,*'  and  even  where  payments  were  made 
by  the  tusband's  cheeks,  if  she  had  given  him  the  money  to  make 
them.**  The  same  is  true  where,  after  taking  title,  he  disclaims 
title  in  himself  and  refers  to  it  as  her  property.*"  The  fact  that 
the  husband  has  fenced  and  Otherwise  improved  the  land  does  not 
change  its  character  as  a  separate  estate.**  Under  the  Married 
Women's  Acts  in  California,  New  Mexioo^  West  Virginia  and 
Wisconsin,  all  rights  in  land  conveyed  to  a  wife  are  her  separate 
estate.*^  In  Louisiana  property  so  conveyed  or  transferred  to  the 
wife  is  paraphernal.**  In  the  District  of  Columbia  real  estate 
conveyed  to  a  wife  in  fee  simple  absolute,  free  from  the  control  of 
her  husband,  becomes  hers  in  equity  as  though  she  was  unmarried, 
and  s'he  may  convey,  devise  or  otherwise  dispose  of  as  though  sole.** 
Under  the  Tennessee  statute  there  is  no  presumption  that  a  wife's 
property  is  her  separate  rattier  than  her  general  estate,  but  radier 
the  contrary.'"  In  Vermont  a  wife's  land  is  not  her  separate 
estate  unless  it  is  made  so  by  some  provision  in  the  instrument  or 
decree  creating  the  estate.^^     Under  the   Washington   Married 


ea.  United  States  FideUtj  &  Guar- 
anty Co.  V.  Lee,  58  Wash.  16,  107  P. 
870;  Oreen  v.  Forney,  134  la.  316, 
111  N.  W.  976;  Ligon  v.  Wharton 
(Tex.),  120  8.  W.  930;  Johnson  v. 
Johnson  (Tex.),  207  8.  W.  202; 
O'FarreU  t.  O'FarreU,  56  Tex.  Civ, 
51,  119  8.  W.  899;  Clark  v.  Baker, 
76  Wash.  110,  135  P.  1025;  J^ilson  v. 
Sarment,  153  Cal.  524  96  P.  315. 

63.  Amend  y.  Jahns  (Tex.),  184 
S.  W.  729. 

64.  Conron  v.  Cauchols,  242  F.  -909^ 
155  C.  C.  A.  497. 

66.  Black  v.  Bhick,  64  Kan.  6.89, 
68  P.  662. 

66.  Donovan  v,  Olsea,  47  Wash-  441, 
9C  P.  276. 

67.  Hitchcock  v.  Booney,  171  CaL 
285,  152  P.  913;  Bandall  v.  Washing- 
ton, 161  Cal.  59,  118  P.  425;  Title 
Ins*  &  Trust  Co.  v.  Ingersoll,  153  Cal. 
1,  94  P.  94 ;  Bell  v.  Wyman,  147  Cal* 
514,  82  P.  39;  Hammond  v.  McCol* 
lough,  159  Cal.  639,  115  P.  216; 
Famum  v.  Kern  Valley  Bank,  12  Cal. 


App.  426,  107  P.  568;  Mitchell  ▼. 
Moses,  26  Cal.  App.  594,  117  P.  685; 
Holmes  v.  Hojnies,  97  CaL  App.  546, 
150  P.  793;  Bekins  v.  Dieterle,  5  Cal. 
App.  690,  91  P.  173;  Bekins  v.  Die- 
terle, 5  Cal.  App.  690,  91  P.  173; 
Oldershaw  v.  Mattefon  &  WilUamaon 
Mfg.  Co.,  19  CaL  App,  179;  125  P. 
263;  Miera  v.  Miera  (N.  M.),  181 
P.  583;  Smith,  v.  New  Huntington 
Gbeneral  Hospital  (W.  Va.),  99  S.  E. 
461;  Citizeiis'  Loan  &  Trust  Co.  v. 
Witte,  116  Wia.  60,  92  N.  W.  443. 

68.  Dupre  v.  Jenkins,  52  Xia.  Ann. 
1819,  28  So.  321. 

69.  Leust  V.  StafFan,  14  App.  D.  C. 
200.  To  the  same  effect  see  Travis 
V.  Sit»  (Tenn.),  185  S.  W.  1075. 

,70w  City  Lumber  Co.  v.  BamhiU, 
129  Tenn.  676,  168  8.  W.  159, 

71.  In  re  Rooney,  109  F.,  601; 
Seaver  v.  Lang  (Vt.),  104  A.  877; 
Dietrich  v.  Deavitt,  81  Vt.  160,  69 
A.  661 ;  Ainger  v.  Webster  (Vt.),  82 
A.  666;  In  re  Nelson's  Will,  70  Vt. 
130,  39  A.  750, 
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Women's  Act  a  deed  procnred  by  the  husband  in  the  name  of  the 
wife  creates  a  separate  estate  in  her  where  he  sfo  conducts  himself 
as  to  indicate  that  he  makes  no  claim  to  the  property.^^  Under 
the  Delaware  Married  Woman's  Act  a  wife  cannot  claim  as  her 
separate  estate  property  acquired  directly  from  her  husband*'* 

§  326,  Rents^  Profits  and  Issues  of  Separate  Estate. 

The  natural  increase  and  profits  of  the  wife's  statutory  separate 
property,  including  the  progeny  of  her  separate  domestic  animals 
and  the  rents  of  her  separate  lands  or  the  crops,  are  usually  to  be 
construed  hers  and  at  her  disposal  during  marriage,  as  well  as  the 
property  which  produced  the  increase  and  profits,'*  including 
profits  from  the  sale  of  live  sitock,'*^  and  the  profits  of  her  separate 
business/*  The  same  is  true  :0f  profits  from  land  held  by  the 
husband  as  trustee  for  the  wife  and  children,  where  it  does  not 
appear  that  his  serviced  were  worth  more  than  he  was  bound  to 
contribute  to  the  support  of  the  family,  or  more  than  the  cost  of  his 
support/'  If  it  were  rightly  held  otherwise,  this  would  be  on 
some  construction  that  the  wife  had,  by  her  acts  and  conduct, 
acquiesced  in  her  husband's  assumption  of  the  ownership.'*  In 
short,  all  the  product  and  increase  of  the  original  property  will 
li^ecome  the  wife's  as  long  as  .  she  can  follow  ;and  identify  it,'* 
though  expenditure  of  incqme  for  authorized  family  purposes  may 
wdl  be  presumed.***  And  since  the  income  of  her  separate  fund  is 
hers,  property  purchased  with  her  savings  from  interest  arising 
out  of  her  separate  funds  belongs  to  her  as  her  separate  property.* 
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78,  Lanigan  v.  Miles  (Wash.),  172  products  (xf  the.  land  oeobpied  hj  fht 

P.  894.                          .  family,    efi  .Moreland  .  v.    MyaU,    14 

78.  Whiteman  v.  Whiteman  (Del.),  Bush   (Ky.),  474;   Hill  v.  Chambers, 

105  A.  787.                                                 .  :30.  Mi<b.  42;2||   Williams,  ir.  .Lojrd,  75 

74w  Webster  v.  Sherman,  33  Mont.  Va.  390;  Harris  v.  Van  de  Va^ter,  17 

448,  84  P.  878 ;.  Sullivan  v.  Skinner  Wash.  48(9,  50  t>.  50.     " 

(Teir.),  66  S.W;  680;  Carle  v;HGner,  76.  Blantdnship     Bros.     v.     Knox 

18  Cal.  577,  123  P.  8U;  Smithes  Ew.  (Wash.),  173  P.  6^9* 

▼.  Johns,  154  Ky.  274,  157  8.  W.  21;  76.  Bourgeois  v.  Edwards  (N.  J.), 

Dollar  v;  Busha,  124  (Ja.  521,  52  8.-  E.  W4  A.  447. 

615;    Feathemgill    v.    Dougherty,    44  77.  Btowii  v.   Bi^own'g  Adm'ry  20 

Tnd.  App.  452,  89  T^;  E.  521 ;  Kefley  Ky.  Law,  690. 

V.  Grundy,  20  Ky.  Law,  1081,  45*8.  78.   But   se^   peeaUar   statute  -oon- 

W.    100;    Martin    v.    Davis,    30    Pa.  strued  in  Chambers  v.  BiehardsoU,  57 

Super.  59;  Hester  v.  Stihe,  46  Waish.  Ala.  85. ' 

469,  90  P.  594;  Williams  V.  McOrade,  79.   Holcomb  V.  Meadville  Savings 

13  Minn.  46;   Hanson  v.   Millett,  55  Fank,  ^  Pa.  338. 

Me.  184 ;   Gans  v.  Williams,  82  Ala.  80.  See  Chambers  v.  Ri<»hatdson,  67 

41;  Hut4!hins  v.  Colby;  43  K  H.  159;  Ala.  85. 

Stout  V.  Perry,  70  Tnd.  501.  But  as  to  81.  Merritt  v.  Lyon,  3  Barb.  (N.  Y.) 

110. 
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§  327.  Proceeds  of  Sale  of  Separate  Estate. 

Upon  a  sale  and  exchange  of  the  wife's  separate,  a'S  contrasted 
with  her  general,  lands,  the  proceeds  belong  to  the  wife,"  even 
though  the  labor  of  the  husband  contributes  to  its  production," 
as  well  as  the  proceeds  of  a  ^ale  of  a  wife's  separate  estate  gen- 
erally,** and  property  purchased  with  such  proceeds."*  And  where 
her  realty,  as  in  partition  proceedings^  is  converted  into  money, 
the  proceeds  stand  in  lieu  of  the  real  estate  for  her  benefit" 
Where  spouses  hold  land  equally  in  common,  a  half  of  a  note  taken 
in  payment  f or  thfe  land  is  the  wife's  separate  estate:" 

Property  acquired  by  exchange  for  the  wife's  statutory  property 
is  presumably  her  separate  property  likewise,  as  where  one  horse 
is  exchanged  for  another.**  Where  spoUses  occupied  lisiiid  rent 
free  for  two  years  in  lieu  of  $1,000  to  which  she  was  entitled  from 
an  estate,  and  where  the  husband  later  bought  an  interest  in  t6e 
land,  which  he  sold  and  loaned  the  proceeds  oh  two  notes,  6f  whioih 

•  •  •      «  , 

one,  for  $1,500,  was  payable  to  the  wife,  it  was  held  that  tite  note 
was  her  separate  estate,  where  it  appeared  that  the  proceeds  of  the 
farm,  during  the  free  occupation,  was  equal  to  the  amount  of  the 
note.*"  Under  the  Kentucky  staitute  providing  that  the  procieeds 
of  the  wife's  land  shfiill  belong  to  her  unless  otherwise  provided  in 
the  deed  or  the  obligation  of  the  purchaser,  it  was  held  that  the 
fact  that  notes  payable  to  the  husband  were  taken  in  payment  for 
such  land,  coupled  with  a  recital  in  the  deed  that  the  consideration 
had  been  paid  to  him,  were  sufBcient  to  show  his  title  to  tie  notes.** 
A\Tiere  a  wife  acquired  separate  real  estate  prior  to  the  Married 
Women's  Act  in  Missouri,  and  sold  it  after  the  act  took  effect,  :the 
proceeds  were  held  to  be  her  separate  estate." 

§  328.  Property  Purchased  at  Judicial  Sale. . 

Title  to  real  estate  acquired  by  the  wife  as  purchaser  at  a  fore- 
closure sale  is  her  separate  property,  though  her  husband  has  a 
mortgage  on  the  property  junior  to  that  foreclosure,**  and  even 

Sa.  Brevard  v.  Jones,  50  Ala.  221.  87.  Isley  v.  Sellan,  163  N.  C.  374, 

88.  Martin  ▼.  Davis,  30  Pa.  Super.  69  S.  £.  279. 

59.  88.  Pike  r.  Baker,  53  lU.  163, 

84.  Carle  y.  Heller,  18  Cal.  577,  123  89.  Harris  v.  Harris,  31  K7.  Law, 

P.  815.  930,  104  S.  W.  387. 

86.  Lanning  v.  Fogler,  16  Ohio  Oir.  90.  Skeen  y.  Scroggins,  20  K7.  Law, 

Ct.  151,  8  O.  C.  D.  780.  333,  46  8.  W.  9. 

86.  Niasley  v.  Heisey,  78  Pa.  418;  91.  Gordon  v.  Oordon,  183  Mo.  294, 

Rice  ▼.  Hoffman,  35  Md.  344;  Terrell  82  6.  W.  11. 

V.  MaupiTi,  26  Ey.  Law,  1203,  83  6.  99.  Potter  y.  Sacks,  45  A;^.  Div. 

W.  591.  454,  61  N.  Y.  S.  426, 
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though  the  land  was  mortgaged  by  her  husband,  where  he  ha^; 
parted  with  his  equity  of  rcilemption  prior  to  the  foreclosure/^ 
Under  the  Washington  Married  Women's  Act  she  may  buy  person- 
alty at  an  execution  sale  and  pledge  the  property  to  a  bank  as 
security  for  money  loaned  by  it  to  pay  for  the  property.'* 

§  329.  Property  Held  by  Husband  as  Trustee  for  Wife. 

The  husband,  while  the  marriage  relation  lasts,  may  hence 
become  bound  as  tru&tee  of  his  wife's  statutory  separate  estate,  not 
only  by  express  appointment,  but  through  implication,  as  under 
the  equity  rule."°  In  certain  States  the  husband  is  specially 
designated  by  statute  as  his  wife's  trustee,*^*  —  a  peculiarity  of 
legislation  which  is  attended  with  peculiar  cousequences  as  to  llie 
legal  title  of  such  property.  And  since  tte  opportunities  aflForded 
him  for  mixing  up  her  property  with  his  are  very  great,  in  the 
present  raw  age  of  our  married  women's  legislation,  we  often  find 
her,  upon  surviving  him,  a  general  creditor  against  his  estate,  or 
the  claimant  of  a  trust  fund,  which  cannot  easily  be  identified.*^^ 
A  husband  who  is  trustee  under  the  Connecticut  statute  of  his 
wife's  personalty  remains  such  though  he  so  intermingles  her  prop- 
erty with  his  that  its  identity  is  lost.**  During  the  husband's  life 
the  l^al  title  to  property  held  under  such  a  trust  remains  in  him, 
but  at  his  death  the  trust  determines  and  the  legal  title  vests  in  the 
wife,  giving  her  absolute  title.*"  Unlike  tihe  wife's  separate  estate 
in  equity,  the  separate  pi*operty  of  a  married  woman  under  Amer- 
ican statutes  seems  sometimes  to  retain  its  qualities  after  her  death, 
so  that  her  administrator  often  claims  it  against  her  surviving 
husband.*     In  the  absence  of  a  gift,  a  husband  who,  without  his 

I               98.    Field    v.    Gooding,    106    Mass.  with  regard  to  it.    Williams  v.  King, 

310;    dist.    Stetson    t."  O 'Sullivan,    8  43  Conn.  569. 

Allen  (Mass.)   321.  The  husband  may  sue,  **  as  trustee 

94.  Main  v.  Scholl,  20  Wash.  201,  of  his  wife,"  to  recover  rents,  income, 
54  P.  1125.  and  profits  of  his  wife's  statutory  sep- 

95.  Walter  v.  Walter,  48  Mis.  140;  arate  estate.    Bentley  v.  Simmons,  51 
Hall  V.  Creswell,  46  Ala.  460;  Wood  Ala.  165. 

V.  Wood,  83  N.  Y.  575;  Patten  v.  Pat-  97.  Martin  v.  Curd,  1  Bush  (Ky.), 

ten,  75  HI.  446.  327;    Hause   v.    Qilger,    52   Pa.   412; 

96.  Sherwood  v.  Sherwood,  32  Conn.      Fowler  v.  Rice,  31  Ind.  258. 

1 ;  Marsh  v.  Marsh,  43  Ala.  677.    The  98.  Conn.  Trust  &  Safe-Deposit  Co. 

I           personal  property  of  a  married  wo-  v.  Security  Co.,  67  Conn.  438,  35  A. 

man,  which  is  by  the  statute  vested  in  342. 

the  husband  as  her  trustee,  is  not  in  99.  Peitus  v.  Oault,  81  Conn.  4ir>, 

legal  strietness  her  sole  and  separate  71  A.  509. 

estate,  unless  the  husband  transfers  it  1.  Leland    ▼.    Whitaker,    23    Mich. 

to  the  wife  or  relinquishes  his  rights  324. 
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wife's  consent,  acquires  her  separate  property,  holds  it  as  trustee 
for  her.*  Such  an  act  has  been  said  to  be  a  fraud,*  but  generally 
it  is  regarded  as  a  resulting  trust.*  The  rule  applies  to  a  tax  title 
bought  by  him  against  her  property,"  amd  to  any  interest  acquired 
by  him  against  her  land  which  he  holds  jure  mariti.^  Where  such 
a  trust  exists  the  wife  may  have  an  accounting.^  The  rule  does 
not  apply  where  title  is  conveyed  to  the  spouses  jointly  and  wife 
has  paid  but  a  portion  of  the  consideration,"  nor  where  she  regards 
him  as  a  debtor  for  the  money  so  used."  A  deed  by  a  husband  to 
his  wife  providing  that  neither  could  dispose  of  the  property  in 
the  lifetime  of  the  other,  but  that  he  should  control  and  manage  it, 
has  been  held  to  create  a  trust  in  favor  of  the  wife's  separate 
estate.^®  Where  a  wife  procures  hefr  husband  to  sell  her  land  and 
receive  the  proceeds  with  the  intention  that  he  shall  immediately 
reinvest  the  proceeds  in  other  land,  the  funds  received  from  the 
sale  do  not  ipso  facto  become  his  property  and  subject  to  his  debts 
where  all  parties  understood  that  the  wife  intended  merely  to 
make  a  substitution  of  lands.*^ 

§  330.  Personal  Property  in  GeneraL 

The  wife's  personal  property  is  generally  her  separate  estate,^* 
even  though  bought  on  conditional  sale,"  especially  where  pur- 
chased by  her,^^  and  especially  if  it  is  for  use  in  her  business,*' 
even  though  the  bill  of  sale  does  not  expressly  limit  the  conveyance 
to  her  separate  use,*®  and  even  though  she  permits  the  husband  to 


2.  Barber  y.  Barber,  125  Oa.  226, 
53  S.  E.  1017;  Bohannon  ▼«  Bohan- 
non's  Adm'x,  29  Ky.  Law,  143,  92 
8.  W.  597;  Winn  v.  Riley,  151  Mo. 
61,  52  8.  W.  27,  74  Am.  St.  R.  517; 
Smith  V.  Settle,  128  Mo.  App.  379, 
107  S.  W.  430;  Farmers*  State  Bank 
V.  Keen  (Okla.),  167  P.  207. 

3.  McKee  v.  Downing,  224  Mo.  115, 
124  S.  W.  7. 

4.  Heintz  v.  Heintz,  56  Tex.  Civ. 
403,  120  8.  W.  941. 

6.  Simon  v.  Rood,  129  Mich.  345,  88 
N.  W.  879,  8  Det.  Leg.  No.  961. 

6.  Manning  v.  Kansas  &  T.  Coal 
Co.,  181  Mo.  359,  81  S.  W.  140. 

7.  Stockwell  V.  Stockwell's  Estate 
(Vt.),  105  A.  30  (trust  to  lumber, 
wife's  land). 

8.  Scroppn  v.  Dickison,  (Ind.)  107 
N.  E.  86. 


8.  Eegerreia  ▼.  Lutz,  187  Pa.  252, 
41  A.  26;  Sparks  v.  Taylor,  99  Tex. 
411,  90  8.  W.  485,  6  L.  R.  A.  (N.  8.) 
381. 

10.  Scruggs  V.  Mayberry,  135  Tean. 
586,  188  8.  W.  £07. 

11.  Aston  Y.  Kindrick,  90  Va.  825, 
20  S.  E.  827. 

12.  O  'Brien  v.  McSherry,  222  Mass. 
147,  109  N.  E.  904. 

13.  Patterson  t.  Patterson,  197  Miss. 
112,  83  N.  E.  364. 

14.  Reeves  v.  McNeill,  127  Ala.  175, 
28  So.  623;  Hoover  y.  Carver  (Minn.), 
160  N.  W.  249. 

15.  First  Nat.  Bank  v.  Hlrschko- 
witz,  46  Fla.  588,  35  So.  22;  Weakley 
V.  Woodard,  2  Tenn.  Cb.  586. 

16.  Meguiar  v.  "Wilson,  9  Ky.  Law, 
195. 
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use  it*'  and  even  if  the  husband  signed  ^  -  Jcy  m  case 

o       ui^  (^  'ifld  a  DV"law 

notes,  and  even  if  the  receipts  were  made  out  to  V».  /  •        • 

woman,  transferring  stock  after  marriage  from^  ' 

married  name,  may  retain  it  as  her  separate  ptotJT  ' 

bonds,  or  other  evidences  of  debt^  and  incoroottwx  7 

animate  as  well  an  inanimate  property,  con&tUnte  »en|Jl  "  % 

as  well  as  money,  which  of  course  is  personal  propenv*^'^' 

money  derived  from  a  mortgage  of  separate  estate,**  ^m      " 

And  so  may  the  equity  obtained  by  having  purchased  \J^^' " 

part  of  the  purchase-money,  and  taken  a  bond  for  title  cm  tj  '**' 

in  full.*'     Patents  taken  out  in  the  wife^s  name  for  invei^^^'  ^ 

the  husband  are  her  separate  property,  where  she  in  goo^  /  ^\ 

employs  him  to  devise  and  perfect  the  inventions,  paying  ln,j.^ 

salary  therefor.*' 

§  331.  Alimony  Granted  to  Wife. 

In  Massachusetts,  alimony  granted  to  the  wife  is  not  her  aet>> 
arate  estate.*^     In  Wisconsin  it  is  held  that  a  judgment  granting 
a  wife  a  divorce  and  a  specified  amount  as  a  division  of  the  prop- 
erty vests  the  amount  in  her  as  separate  estate.** 

§  332.  Damages  Recovered  by  Wife. 

Damages  recovered  by  the  wife  are  usually  her  separate  estate.** 
This  rule  is  established  by  statute  in  Louisiana.**  Under  that 
statute  "  personal  injuries "  is  held  to  include  injuries  to  her 
feelings,  resulting  from  abuse,  slander  or  libel.*^     A  husband's 

17.  CampbeU  ▼.  FiUmore,  13  Oo1<k  26.  Talcott  v.  Arnold,  55  N.  J.  Eq. 
App.    503,    58    P.    790    (horse    and      519,  37  A.  891. 

wagon).  27.  Brown  v.   229  Mass.  415,  111 

18.  Fox  V.  Tyrone,  104  Miss.  44,  61      N.  E.  42. 

80.  5.  29.  Kistler  y.  Kistler,  141  Wis.  491, 

19.  Mason  v.  Fuller,  36  Conn.  160;       124  N.  W.  1028. 

Balisbury  v.  Bppford,  22  Ida.  393,  126  29.  Duffee  v.  Boston  Elevated  By. 

P.  400.  Co.,  191  Mass.   563,  77  N.  E,   1036; 

20.  Clark  v.  CuHen,  44  8.  W.  204;  Hahn  v.  Goings,  22  Tex.  Civ.  576,  58 
Case  y.  Espensohied,  169  Mo.  215,  69  8.  W.  217;  Western  Union  Telegraph 
8.  W.  276,  92  Am.  8t.  R.  633 ;  8elden  Co.  v.  Bowe,  44  Tex.  Civ.  84,  98  8.  W. 
T.  Bank,  69  Pa.  424.  228. 

21.  Gans  y.  Williams  62   Ala.   41.  30.  Martin  v.  Derenbecker,  116  La. 

22.  Mitchell  v.  Mitchell,  35  Miss.  495,  40  So.  849;  Bobcrtson  v.  Towti 
114.  of  Jennings,  128  La.  795,  55  80.  375; 

23.  8park8  v.  Taylor,  99  Tex.  411,  Hey  v.  Prime,  197  Mass.  474,  84  N.  E. 
90  8.  W.  485.  141. 

24.  Hunt  y.  Eaton,  55  Mich.  362,  81.  Martin  v.  Derenbecker,  116  La. 
21  N.  W.  429.  495,  40  8o.  849. 

29.  Protit  v.  Hogej  57  Ala.  28. 
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release  by  deed  of  all  interest  in  land  devised  to  ^is  wife  surrenders 
all  claim  to  damages  she  may  recover  for  injury  to  such  land.*' 

Land  damages  under  eminent  domain  proceedings  may  be  her 
statutory'  separate  property.*^ 

§  333*  Proceeds  of  Insurance  Policy  on  Life  or  Pr<^)erty  of 
Husband. 

.  Since  the  wife  has  an  insurable  interest  in  the  life  of  the 
huflfband,  proceeds  of  a  policy  on  his  life  payable  to  her  are  her 
separate  estate,  if  written  after  the  pas^ge  of  a  Married  Women's 
Act/*  but  such  act  cannot  take  away  the  husband^s  rights  in  a 
policy  written  before  its  enactment.*^  Money  derived  from  an 
insurance  policy  on  the  life  of  a  woman's  first  husband  is  part  of 
her  separate  estate  on  her  second  marriage.*' 

Where  a  husband  takes  out  a.  .policy  erf  .life  j^svi;?a»ce  .in  |ayor 
of  his  wife  which  has  an  endowment  feature,  she  has  on  the  issu- 
ance  of  the  policy  an  interest  in  it  which  cannot  be  divested,  and 
she  is  entitled  to. the  proceeds  even  t^hough  at  the  expiration  of  the 
period  of  the  endowment  feature  the  husband  is  still,  alive.'^ 

Where  the  statute  provides  that  a  judgment  of  divorce  restores 
to  the  divorced  parties  the  title  to  such  property  as  either  may  have 
obtained  from  or  through  the  other  during  marriage,  this  covers 
tile  wife's  interest  in  a  paid-up  policy  of  insurance  taken  ontfor 
her  benefit  by  the  husband,  where  the  hushand  paid  the  premiums, 
and  she  had  no  equitable  interest  in  the  policy.** 

Where  the  parties  are  divorced  before  the  time  arrives  for 
renewing  the  policy,  and  where  by  agreement  with  the  insurer 
expressed  in  the  form  of  a  rider  on  the  policy  it  is  not  in  fact 
renewed,  but  merely  continued  for  an  additional  term,  and  the 
wife  continues  to  pay  the  premiums,  the  policy  remains  in  force." 

Where  a  policy  of  beneficiary  insurance  is  taken  out  by  a  hus- 
band for  his  wife,  who  afterwards  obtains  a  divorce  from  him  and 
continues  to  pay  the  premiums  on  the  assurance  of  the  officers  of 

SS.  Williford  v.  Phelan,  120  Tenn.  N.  W.  182,  49  L.  E.  A.  (N.  S.)  487. 

689,  113  S.  W.  365.  36.  Hughey  v.  Warner,  124  Tean. 

3S.    Sharpless  v.   West   Chester,   1  725,  140  S.  W.   1058. 

Grant,  257;  State  v.  Hulick,  33  N.  J.  37.  Re  Desforges  (La.),  64  So.  987, 

307.  52  L.  B.  A.   (N.  S.)   689. 

34.  Hughey  v.  Womer,  124  Tenn.  38.  Sea  v.  Conrad,  155  Ky.  51,  159 

725,  140  8.  W.  1058,  37  L.  B.  A.  (N.  S,  W.  622,  47  L.  R.  A.  (N.  S.)  1074. 

8.)   582;  Judson  ▼.  Walker,  155  Mo.  39.  Marqnet  ▼.  Aetna  Life  Ineur- 

166,  55-  8.  W.  1083.  ance  Co.  (Tenn.)f  159  S.  W.  733,  L. 

85.   Boehmer  v.   Kalk    (Wia.),   144  R.  A.  191 5B  749. 
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the  society  that  she  will  be.  the  beneficiary  of  the.  policy  in  ca^e  of 
his  death,  ^e  is  entitled  to  them  although  the  society  had  a  by-law 
that  policies  were  not  payable  to  divorced  wives  as  the  society  is 
estopped  to  set  up  that  defence.*® 

Under  the  Tennessee  statute  empowering  a  wife  to  bind  herself 
by  her  contracts  made  in  her  separate  business  as  though  sole,  it 
was  held  that  money  due  her  on-  a  policy  of  insurance  on  heir 
hus^band's  life  might,  after  his  death,  be  subjected  to  debts  <x)n- 
tracted  as  a  trader,  ttough  contracted  in  his  lifetime  and  while 
living  withi  him.*^ . 

A  woxuan  has  an  insurable  interest  in  the  life  of  the  husband 
with  whom  she  is  living  as  hi«  wife  under  a  formal  but  illegal 
marriage,  but  her  interest  ig<5Ut  off  by  a  decree  annulling  the  mar- 
riage, and  she  can  recover  only  the  premiums  she  had  paid  on 
the  policy/* 

The  wife  has  not  an  insurable  interest  in  her  husband's  prop- 
erty unless  she  has  some  contract  rights  in  it  or  is  occupying  it, 
but  a  widow  has  an  insurable  interest  by  virtue  of  her  dower 
rights.** 

Where  a  wife  insured  property  on  which  the  husband  had  given 
ber  a  mortgage  in  fraud  of  creditors,  it  was  held  that  the  proceeds 
of  the  insurance  were  here  separate  property,  even  against  such 
creditorsl**  * 

•  '  ' !  '  '        '   •  • 

§  334.  Goods  bought  by  Husband  on  Wife's  Credit. 

Groods  bought  by  the  husband. on  his  wife'^  credit. do jnot  nece&-, 
sarily  become  part  of  her  statutory  separate  estate  apart  from  her 
authority  or  acquiescence.**  And,  on  the  other  hand,  where  one 
furnishes  goods,  or  contracts  to  render  service,  or  supplies  mate- 
rials, giving  credit  to  the  wife  alone,  and  dealing  with  her  or  her 
agent,  the  husband  will  not  be  liable  out  of  his  own  property,  e^'en 
though  he  receive  some  substantial  benefits' 


46 


iO.  Snyder  v.  Supreme  Euler  F,  M, 
C,  122  Tenn.  248,  122  S.  W.  981,  45 
L.  B.  A.   (N.  S.)  209. 

41.  Sam  Levy  &  Co.  v.  Davis,  126 
Tenn.  342,  142  8.  W.  1118. 

42.  Western  &  S.  Life  Ins.  Co.  ▼. 
Webster,  172  Ky.  444,  189  S.  W.  429, 
L.  R.  A.  1917B  375. 

48.  Tyree  v.  Vircrinia  Ins.  Co.,  55 
W.  Va.  53,  46  S.  K  706,  66  L.  B.  A. 
657,  104  Am  St.  B.  983;  Hawkins  ▼. 


Southwestern  Mutual  Fire  Insurance 
Co.  (W.  Va.),  93  S.  E.  873,  L.  R.  A. 
1918A  789;  Louden  v.  Waddle,  98  Pa. 
243. 

44.  Murphy  v.  Nilles,   166  lU.   99, 
46  ]Sr.  E.  772. 

45.  Wilder   v.   Abernethy,   54   Ala. 
644 ;  Roberts  v.  Kellev,  51  Vt.  97. 

46.  Happeck  v.   Hartley,   7   Bazt. 
(Tenn.)  411. 
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§  335.  Trust  Fund  in  Bastardy  Proceedings. 

A  trust  fund  to  secure  the  support  of  a  prosecutrix  in  bastardy 
proceedings  may  be  her  separate  estate  under  the  Wisconsin  Mar- 
ried Women's  Act,  though  her  control  of  it  is  subject  to  the 
conditions  of  the  trust.*^ 

§  336.  Wife's  Earnings  in  General* 

Indeed,  the  well-settled  principle,  both  at  law  and  equity,  is 
that,  in  absence  of  a  distinct  gift  from  the  hudband,  all  the  wife's 
earnings  belong  to  him  and  not  to  herself.^*  But  by  recent  stat- 
utes, enacted  in  many  of  the  United  States,  married  women  are 
allowed  the  benefits  of  their  own  labor  and  services  when  per- 
formed, or  even  contracted  to  be  performed,  on  their  sole  and 
separate  account,  free  from  all  control  or  interference  of  a  hus- 
band," in  the  absence  of  an  agreement  to  the  contrary.*^  The 
English  Married  Women's  Act  of  1870,  moreover,  rec(^izes  the 
wife's  right  to  her  separate  eamings.'^^  These  statutes  vary  some- 
what in  their  terms.  Thus,  by  a  Maryland  statute,  the  amount 
she  may  so  acquire  is  limited  to  one  thousand  dollars  over  and 
above  her  debts.  Statutes  sometimes  discriminate  so  as  to  protect 
simply  the  wife's  earnings  derived  from  labor  for  another  than  her 
husband.^'  Under  the  Kentucky  Married  Wcwuen's  Act  her  darn- 
ings under  a  contract  made  with  her  by  him  as  agent  of  another 
were  held  her  separate  property  as  against  his  creditors,  though 
such  a  contract  was  to  be  scrutinized  soriaewhat  closely  by  the 
court.'*     Under  the  Nebraska  Married  Women's  Act,  making  the 

47.  Meyer  v.  Meyer,  123  Wis.  538,  Kelley,  10  Kan.  298;  Jassoy  ▼.  Delias, 
102  N.  W.  52.  65  m.  46^;  Whitney  v.  Beekwith,  31 

48.  Jones  v.  Reid,  12  W.  Va.  350;      Conn.  596. 

Douglas   y.    Gau8]nan>   68    111.    170;  50.  Briggs  y.  Sanford,  81.9  Mass. 

Kelly  y.  Drew,  12  Allen  (Mass.),  107;  572,  .107  N.  E.  436. 

Glaze  y.  Blake,  56  Ala.  379.  51.  Loyell  y.  Newton,  L.  E.  4  C.  P. 

49.  De  Brauwere  y.  De  Brauwere,  D.  7. 

203  N.  Y.  430,  96  N.  E.  722,  38  L.  R.  5JJ.  Hamilton  y.  Hamilton's  Estate, 
A.  (N.  S.)  508;  Martin  v.  Davis,  3o  26  Ind.  App.  114,  5^  N.  E.'  344;  El- 
Pa.  Super.  59;  Wluteman  y.  White-  liott  y.  Atkinson,  45  Ind.  App.  290, 
man  (Del.),  105  A.  787.  See  latest  90  N.  E.  779;  Booth  y.  Backus  (Ta.), 
statutes  of  New  York,  Massachusetts,  166  N.  W.  695;  Turner  y.  Davenport, 
Rhode  Island,  Maryland,  Kansas,  and  63  N.  J.  Eq.  288,  49  A.  463 ;  Stevens 
California.  And  see  Cooper  v.  Alger,  v.  Cunningham,  181  N.  Y.  454,  74  N. 
51  N.  H.  172;  Fowle  v.  Tidd,  15  Gray  E.  434;  Snow  y.  Cable,  19  Hun  (N. 
(Mass.),  94;  Tunks  v.  Grover,  57  Me.  Y.),  280. 

586;  Meriwether  v.  Smith,  44  Ga.  541;  5S.  Clark  v.  Meyers,  24  Ky.  Law, 

Berry  v.  Teel,  12  R.  T.  267 ;  Attebury  380,  68  S.  W.  853. 
y.  Attebury,  ft  Ore.  224;  Larimer  v. 
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earnings  of  a  wife  from  her  services  her  separate  property,  the 
practice  of  osteopathy  has  been  held  within  the  meaning  of  the 
word  "  services/'  "  Under  the  Nevada  Married  Women's  Act  an 
agreement  of  spouses  that  she  shall  have  the  proceeds  of  butter, 
^gs  and  poultry  raised  by  her  makes  such  earnings  her  separate 
estate. *°  A  judgment  for  costs  is  not  earnings  by  a  wife  within 
the  meaning  of  that  act.*^*  Under  the  Pennsylvania  Married 
Women's  Act  it  was  held  that  she  might  recover  wages  under  a 
contract  with  her  husband  to  act  as  cook  in  his  business,  outside 
family  relations/^  Under  the  Vermont  Married  Women's  Act  the 
wife's  earnings  from  sources  other  than  her  separate  business 
telong  to  the  husband.*'  The  New  Mexico  Married  Women's  Act 
simply  exempts  her  earnings  from  his  debts,  but  does  not  make 
them  her  separate  estate. ***  The  savings  of  a  wife  from  allowances 
made  by  her  husband  and  father  for  their  families,  and  allowed  by 
her  husband  to  be  retained  as  her  own,  have  been  held  to  be  the 
wages  of  her  own  labor,  within  the  Missouri  Married  Women*s 
Act.^®  The  California  statute  providing  that  the  "  accumula^ 
tions"  of  a  wife  living  apart  from  her  husband  shall  be  her 
separate  estate  has  been  held  to  apply  to  property  of  her  husband 
put  into  her  possession  by  him  and  acquired  by  her  by  adverse 
possessiom  while  living  separate,  th^e  term  "  accumulation  *'  inclnd* 
ing  every  meand  of  acquirement  of  property.**  Under  the  Married 
Women's  Act  in  the  same  State  she  may  contract  with  him  for 
services  to  be  rendered  outside  the  family  relation,  aiid , liter  earn? 
ings  so  acquired  are  her  separate  property.** 

§  337.  Principles  Applicable. 

The  presumptions  here  concerning  the  '^vife's  title  to  her  earn- 
ings seem  to  be  much  the  same  as  in  other  separate  property  pur- 
porting to  belong  to  her.^  Questions  of  identity,  too,  in  tracing 
an  investment  of  earnings,  are  applicable,  as  in  other  cases  of 

54.  Dr.  S.  S.  Stm  College  &  Infirm-.         69.  Albright  v.  Albright,  21  N.  M. 
ary  v.  Morris,  93  K'eb.  328,  140  N.       606,  157  P.  662. 

W.  272.  60.  Begal  Bealtj  &  Investment  Co. 

55.  Van  Sickle  v.  Wells,  Fargo  Sd  v.  GaUagher  (Mo,),  188  8.  W.  151. 
Co.,  105  F.  16.  61.  Union  Oil  Co.  ▼.  Stewart,  158 

56.  Adams  v.  Baker,  24  Nev.  375,  Cal.  149,  110  P.  313. 

55  P.  362.  62.  Moore  v.  Crandall,  206  F.  689, 

57.  Nuding  v.  XHrich,  169  Pa.  289,      124   C.  C.  A.  11. 

32  Atl.  409.  68.  Rajbold  v.  Raybold,  20  Pa.  308 ; 

58.  Monahan  v.  Monahan,  77  Vt.      Elliott  v.  Bently,  17  Wis.  591;  Laing 
133,  59  A.  169,  70  L.  B.  A.  935.  v.  Cunningham,  17  la.  510. 


§  338  HUSBAND  AND  WIFE.  360 

separate  property.  There  is,  however,  apparently  less  favor  shown 
by  our  courts  to  the  legislative  grant  of  separate  earnings,  than  to 
that  of  acquisitions  to  a  wife's  separate  use  from  other  sources ; 
and  still  less,  as  we  shall  soon  see,  to  statutes  extending  the  wife's 
right  of  acquiring  earniijgs  to  a  permission  to  embark  in  business 
on  her  own  account.  The  presumption  is  said  to  be,  that  a  wife's 
services,  rendered  even  to  her  own  mother  on  a  basis  of  compensa- 
tion, were  given  on  the  husband's  behalf.®*  And  where  the  pro- 
ceeds of  her  earnings  have  been  sq  mixed  up  with  her  .husband's 
property  as  not  to  be  easily  distinguishable,  the  disposition  is  to 
regeird  the  whole  a«  belonging  to  the  huefband.®^  The  idea,  more- 
over,  is  not  favored,  of  permitting  a  wife  to  forsake  the  matrimonial 
domicile,  or  neglect  her  hougehold  duties,  without  her  husband's 
consent,  for  the  purpose  of  acquiring 'earnings  for  her  separate  use, 
especially  if  her  husband  be  still  legally  bound  to  support  her  by 
his  own  labor.**  It  may  be  added  that,  in  general,  statutes  which 
authoriiBe  married  women;  to  hold  property  acquired  by  gift,  grant, 
or  purchase,  from  any  person  other  than  the  husband,  do  not  carry 
the  wife's  earnings  by  implication.*^ 

But  where  a  statute  provides  that  property  acquired  by  a  married 
woman  by  her  personal  services  shall  be  her  separate  property,  and 
exempt  from  liability  for  her  husband's  debts,  money  due  for  her 
services  h  protected  in  the  same  manner  as  if  the  mcmey  had  been 
received." 

§  338.  In  Separate  Business. 

A  wife's  profits  in  her  separate  business  have  been  held  to  be  her 
separate  estate,  though  she  employs  her  insolvent  husband  in  such 
business  as  her  agent,  there  being  no  evidence  that  he  had  capital 
invested  in  it,  or  that  it  was  a  device  to  defraud  his  creditors.** 
Where  a  wife  was  engaged  with  her  husband  in  a  theatrical  per- 
formance her  compensation  was  held  to  be  her  separate  labor, 
within  the  meaning  of  the  Missouri  Married  Women's  Act,  and 
therefore  her  separate  estate/®     Tinder  the  Washington  Married 

64.  Morp^an  v.  Bolles,  36  Conn.  175.      v.   Alcott,   11   Mich.   470;    Baxter   v. 

65.  Quidort  t.  Pergauz,  3  C.  E.  Priekett,  27  Ind.  490;  Bear  v.  Hajs, 
Green  (N.  J.),  472;  McCluskey  v.  36  111.280.  But  see  Dunean  v.  Gashin, 
Provident  Institution,  103  Mass.  300;       L.  R.  10  C.  P.  554. 

Kelly  T.  Drew,  12  Allen  (Mass.),  107.  68.  Whitney  v.  Beckwith,  31  Conn. 

66.  Dougrlas    v.    Oausman,    68    HI      596. 

170;  Mitchell  v.  Seitz,  94  U.  S.  580.  69.  Taylor  v.  Wands,  55  N.  J.  Eq. 

67.  Rider  v.  Hulse,   33  Barb.    (N.  491,  37  A.  315,  62  Am.  St.  B.  818. 
Y.)  264;  Hoyt  v.  White,  46  N.  H.  45;  70.   Macks  v.   Drew,  86   Mo.   App. 
Merrill  v.  Smith,  37  Me.  394;  Grover  224. 
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Women's  Act,  making  the  property  of  a  wife  acquired  by  her  labor 
her  separate  estate,  the  property  affected  is  not  limited  to  earnings 
by  manual  labor,  but  includes  the  profits  of  a  mining  claim  which 
she  worked  with  another  person.''^ 

§  339.  In  Keeping  Boarders. 

A  wife  cannot  recover  for  board  furnished  to  one  living  in  the 
family  of  which  her  hu9band  is  the  head,  in  the  absence  of  a  con- 
tract made  with  her  therefor,  with  his  oonsent.^^  If  he  consents 
she  may  recover  for  it^*  Under  the  Minnesota  Married  Women's 
Act  it  was  held  that  a  contract  by  the  wife  of  a  aheriff  with  her 
husband  to  board  the  county  prisoners  for  the  statutory  compensa- 
tion was  valid,  and  that  the  mon^  earned  thereby  was  her  separate 
property.'*  Money  earned  keeping  boardws  in  a  house  purchased 
by  the  wife  on  her  own  account  was  held  to  be  the  wages  of  her 
labor,  within  the  Missouri  Married  Women's  Act  making  such 
wages  her  separate  estate.**  Under  the  New  Jersey  Married 
Women's  Act  money  earned  by  the  wife  keeping  boarders  is  not. 
her  separate  estate  unless  she  conducts  a  business  independently  of 
her  husband.^*  In  Pennsylvania  such  earnings  are  not  subject 
to  her  husband's  debts.''' 

§  340.  Property  Purchased  vriih  Beamings. 

Property  purchased  with  the  earnings  of  a  wife  is  her  separate 
estate  in  some  States,'®  as  well  as,  in  Iowa,  property  purchased 
with  her  earnings  keeping  a  boarding  house  with  her  husband's 
consent.'*  The  character  of  such  a  separate  estate  is  not  affected 
by  the  fact  that  the  husband  contrilxutetf  some  labor  to  property  so 


71.  EUiott  V.  Hawley,  34  Wash. 
585,  76  P.  93,  101  Am.  St.  R.  1015. 
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74.  Bodkin  v.  Kerr,  97  Minn.  301, 
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76.  Mayer  v.  Kane,  69  N.  J.  Eq. 
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purchaaecL®^  It  was  held  otherwise  where  the  husband  stayed  at 
home  and  did.  the  housework  while  the  wife  worked  away  from 
home.®^  In  West  Virginia  it  was  held  that  a  wife  who  invests  her 
earnings  from  sewing  and  washing  in  real  estate  with  her  hus- 
band's consent,  taking  a  deed  to  herself  and  improving  the  prop- 
erty, does  not  take  it  as  separate  estate,  as  against  hie  crklitors." 
In  Utah  it  is  held  that  the  joint  earnings  of  spouses,  he  by  engag- 
ing in  business  outside  and  she  by  housework,  when  invested  in 
real  estate,  are  the  property  of  the  husband;**  Under  the  California 
Married  Women's  Act  property  purchased  by  a  wife  with  her  earn- 
ings in  a  business  carried  on  with  her  husband's  consent  are  her 
separate  property.**  Under  the  Missouri  statute  real  and  personal 
property  acquired  by  a  wife  by  means  of  her  separate  labor  is  her 
separate  property  and  is  not  subject  to  her  husband's  debts.*' 

§  341.  Effect  o£  Waiver  of  Marital  Rig^hts  by  Husband. 

Even  on  general  principles  of  equity,  the  husband  may,  in  this 
country,  as  in  England,  create  in  his  wife  a  separate  estate  in  the 
proceeds  of  her  own  toil;  the  validity  of  such  a  gift,  as  against 
creditors,  being  subject  to  the  same  rules  which  apply  to  other 
voluntary  conveyances ;  **  that  is  to  say,  he  cannot  defeat  his  exist- 
ing creditors,  but,  as  to  creditors  subsequent,  may  bestow,  unless 
the  gift  is  tainted  with  a  fraudulent  design.*^  Such  a  gift  on  his 
part,  once  made,  the  husband  cannot  annul,  by  a  subsequent  invest- 
ment'of  the  proceeds  in  his  own  name.**  So,  where  a  married 
woman  by  her  industry  made  money,  as  a  basket-maker,  thus  sup- 
plying her  family  vrith  necessaries ;  and  was  in  the  habit  of  lend- 
ing out  the  surplus  money,  and  collecting  it  when  due,  with  her 
husband's  knowledge;   even  a  court  of  law  has  liberally  stretched 


80.  King  ▼.  Wells,  106  la.  649,  77 
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84.  Larson  ▼.  Larson,  16  Cal.  App. 
531,  115  P.  340. 

86.  Crump  v.  Walktip,  246  Mo.  266, 
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86.  Pinkston  ▼.  McLemore,  31  Ala. 
308;  Neufvllle  v.  Thompson,  3  Edw. 
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to  sue  even  a  firm  to  which  her  hns- 
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Tice  is  maintained,  under  the  statntes. 
Adams  v.  Curtis,  4  Lans.  (N.  Y.)  164, 
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itd  authority  to  protect  her  acts,  on  the  ground  of  an  implied  agency 
from  her  husband/*  And  with  the  assent  of  all  concerned,  the 
wife  has  been  allowed  to  recover  compensation  for  her  special 
services  in  taking  special  care  of  the  husband's  own  father,  who 
lives  in  the  family."®  In  Michigan  it  has  been  held  that  a  consent 
by  the  husband  that  his  wife  might  keep  boarders  if  she  wished 
and  have  whatever  she  earned  covered  only  earnings  from  services, 
:md  not  board  and  lodging."^  Under  the  Washington  Married 
Women's' Act,  making  the  earnings  of  a  wife^  while  living  "with  h^ 
husband  coxxuntmity  property,  a  mere  gentsral  agreement  of  the 
spouses  shall  be  her  separate  estato  is  insuffideat  to  make  them 
&uch,  where  the  agreement  has  no  reference  to  any  particular 
business  or  employment.*^ 

§  342.  Effect  of  Husband*s  Desertion. 

There  are  statutes  in  England  and  parts  of  this  country  which 
give  to  the  w:if e  the  fruits  of  her  lawful  industry,  where  she  is 
deserted  by  her  husband,  or  even  where  he  grossly  neglects  to  pro- 
vide for  the  support  of  his  family;  and  here  the  husband's  consent 
to  her  sole  employment  being  no  element  in  the  case,  she  is  fairly 
entitled  to  hold  the  property  thus  acquired  against  all  but  her  own 
creditors.**  Even  were  the  statute  equivocally  expressed, .  pre- 
sumptions of  the  husband's  title  might  properly  change;  for 
besides  this  absence  of  di&sent  on  his  part,  or  the  possible  inference 
of  an  agency,  we  are  to  regard  the  fact  that  the  husband  is  at  fault, 
while  the  wife,  on  her  part,  so  far  from  neglecting  matrimonial 
duties  or  forsaking  the  common  abode,  does  rather  what  necessity 
compels  het  to  do,  and  therefore  ought  fairly  to  have  legal  protec- 
tion while  she  remains  a  wife.  The  husband's  mere  absence  from 
home,  his  conduct  not  amounting  to  desertion,  does  not,  of  course, 
afford  her,  of  itself,  such  a  separate  privilege,  unless  the  statute 
is  explicit.** 

§  343.  Actions  to  Recover  Earnings. 

The  husband,  under  some  of  the  late  enactments  providing  for 
the  wife's  separate  earnings,  is  debarred  from  suing  with  or  with- 

89.  White  v.  Oeland,  12  Rich.  (S.  93.  Mason  v.  MitcheU,  3  Hurl.  & 
C.)  308.  Colt.   538;    Black  v.  Tricker,   59  Pa. 

90.  Mason  v.  Dunbar,  43  Mich.  407.  13;  Berry  v.  Teel,  12  It.  I.  267;  Pur- 

91.  Brackett's  Estate  v.  Bumham's  sell  v.  Fry,  19  Hun  (N.  Y.),  595. 
Estate  (Mich.),  165  N.  W.  665.  And  see  post,  Separation,  §  1060, 

92.  Sherlock  v.  Denny,  28  Wash.  94.  See  Campbell  v.  Bowles,  30 
170,  68  P.  452,                                                  Gratt.   (Va.)   652. 
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out  his  wif e.**^  Yet,  as  the  wife's  right  depends  upon  her  intention 
to  exercise  it,  the  rule  is  still  that  the  husband  may  maintain  his 
common-law  action  in  his  own  name  for  his  wife's  earnings,  if 
they  live  together  and  are  mutually  engaged  in  providing  for  the 
support  of  their  family,  and  there  is  nothing  to  show  an  intention 
on  the  wife's  part  to  separate  her  earnings  from  those  of  her 
husband.** 

§  344.  Presumptions;  As  Between  Spouses  in  GeneraL 

We  must  here  bear  in  mind  that  the  Married  Women's  Acts 
have  reference/ not  to  the  wife's  property  in  the  mass,  but  to  prop- 
erty suitably  acquired  by  her  in  certain  instances  by  way  of  excep- 
tion to  the  old  rule  of  coverture.  Broad,  therefore,  as  they  may 
often  appear,  these  statutes  are  considerably  restrained  by.  judicial 
construction  and  the  application  of  presumptions.  In  some 
States  the  presumption  is  still,  in  absence  of  suitable  words  or 
circumstances  ilianif eisting  an  intent  on  the  part  of  those,  interested 
to  claim  the  benefits  of  the  statute,  that  a  married  'Roman's  prop- 
erty belongs  to  her  husband  as  at  the  commpn  law;  and  his  posses- 
sion of  the  property,  undisputed  and  unexplained-,  or  even  a  visible 
possession  thereof  in  connection  with  his  wife,  gives  him  the 
marital  dominion.*'^  In  Pennsylvania  the  courts  were  at  first 
disposed  to  rule  otherwise,  but  they,  too,  finalljy^  settled  upon  the 
same  presumption.*'  On  the  other  hand,  the  New  York  courts 
approve  the  new  system  to  its  widest  extent ;  and  it  would  appear 
that  married  women  in  that  State  are  well-nigh  emancipated. alto- 
^ther  from  marital  restraints,  so  far  as  concerns  their  property, 
while  the  husband's  own  rights  therein  are  exceedingly  precari- 
ous.**     To  ascertain  as  a  fact  whether  the  ownership  be;  in  wife  or 

95.  Cooper  v.  Alger,  51  K.  H.  172 ;  sumptiTelj  his.  Morelaad  V.  Myall, 
Tunks  V.  Grover,  57  Me.  586.  14  Bush  (Ky.),  474.    But  ef.  Hill  v. 

96.  Birkbeck  v.  Aekroyd,  74  N.  Y.      Chambers,  30  Mich.  422. 

356.  98.  Cf.  Gamber  y.  Gamber,  18  Pa. 

97.  Eldridge  ▼.  Preble,  34  Me.  148 ;  363 ;  Winter  v.  Walter,  37  Pa,  157 ; 
Smith  V.  Henry,  35  Miss.  369;  Alver-  Bear's  Adm*r  v.  Bear,  33  Pa.  525: 
son  ▼.  Jones,  10  Cal.  9;  Farrell  V.  Pat-  Gault  v.  Baffin,  44  Pa.  307;  with 
terson,  43  HL  52;  Beeves  v.  Webster,  Goodyear  v.  Rumbaugh,  13  Pa.  480. 
71  HL  307 ;  Stanton  v.  Kirsch,  6  Wis.  And  see  Curry  v.  Bott,  53  Pa.  400. 
338;  Smith  v.  Hewett,  13  la.  94:  Under  the  law  of  Tennessee,  direct 
Contrat  Johnson  v.  Runyan,  21  Ind.  gifts  to  the  wife  enure  to  the  hus- 
115;  Stewart  v.  Ball,  33  Mo.  154.  band,  unless  the  separate  estate  in- 
While  a  husband  and  wife  both  live  tention  is  clearly  expressed.  Swing 
oa  her  land  held  as  general  estate,  v.  Helm,  2  Tenn.  Ch.  368. 

the  possession  of  the  products  is  pre-  99.  Peters  v.  Fowler,  41  Barb.  (N. 
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Imsfband,  evidence  of  how  the  matter  was  understood  and  treated 
between  the  spouses  may  be  quite  essential/  for  a  sort  of  joint 
possession  on  their  part  is  often  the  practical  situation  of  the  case. 

As  the  rule  is  usually  expounded,  presumptions  bear  heavily 
against  the  wife  in  contests  of  title,  but  more  especially  where  the 
rights  of  a  husband's  creditors  are  affected  by  the  decision.  "  Be- 
tween strangers,"  it  is  observed  in  a  Pennsylvania  case,  "  open, 
visible,  notorious,  and  exclusive  possession  is  the  test  of  title  in  all 
cases  where  the  rights  of  creditors  are  involved.  But  this  is  not 
possible  with  reference  to  the  personal  goods  of  a  married  woman. 
She  cannot  have  or  use  her  property  exclusively,  unless  she  lives 
apart  from  her  husband.  It  waa  not  the  intuition  of  the  l^sla- 
ture  to  compel  a  separation,  in  order  to  save  the  wife's  rights ;  but 
if  the  rule  of  exclusive  possession  were  adopted,  the  statute  would 
be  inoperative  as  long  as  they  live  t(^ther.  Biit  liiis  shows  how 
necessary  it  is  to  demand  the  clearest  proof  of  the  wife's  original 
right."* 

In  Missouri  property  acquired  by  a  wife  during  coverture  was 
formerly  presumed  to  have  been  paid  for  by  the  husband,'  but  the 
presumption  was  of  little  weight,*  and  has  been  abolished  by 
statute.^  lu  other  States  there  is  no  such  presumption,*  especially 
where  a  debt  is  not  iu  existence  at  the  time  when  laud  is  conveyed 
to  the  debtor's  wife.^  There  is  now  no  presumpticm  that  chattels 
found  in  the  joint  possession  of  spouses  belong  tc^  the  husband.^ 
A  spouse's  possession  of  notes  payable  to  him  or  her  is  usually 
sufficient  to  raise  a  presuitiption  of  separate  owncirship,*  as  iai  the 
fact  that  a  grocery  store  was  conducted  and  the  bant  account  kept 
in  the  uame  of  the  spouse  claiming  it  ajs  separate  estate, ^^  and  the 


Y.)   46T;   Kndpp  v.  Smith,  27  N.  Y. 
277. 

1.  Hm  V.  Cbambers,  30  Mich.  422: 
In  this  State  the  obvious  inclinatkfn 
39  t«  determiBe,  not  by  presumptions 
or  inferences,  but  upon  the  facts.   Tb, 

2.  Gaiabei^  v.  Qamber,  18  Pa.  Zh3. 
And  see  Kenney  v.  Good,  21  Pa.  349. 

3.  Smelser  v.  Meier  (Mo.),  19«  S. 
W.  22;  Gruner  v.  Scholz,  154  Mb. 
415,  55  S.  W.  441;  Halsteftd  V.  Miis- 
tion,  ISe  Mo.  488,  60  S,  W.  258; 
Ryan  v.  Bradbury,  89  Mo.App.  665; 
aark  T.  Clark,  21  Tex  Oiv.  371,  61  8. 
W.  3.^7;  Harr  v.  Shaffef,  52  W.  Va. 
207,  43  8.  E.  8ff. 


4.  Begal  Eealty  & '  Investment  Co. 
V.  Gallagher  (Mo.),  188  8.  W.  151. 

5.  Aeby  v.  Aeby  (Mo.),  19«  S.  W. 
97. 

«.  Fatmers'  State  Bank  t.  Keen 
(Okla,),  167  P.  207;  Southern  States 
Photiphate  A  Fertilizer  Co.  v.  Weekley, 
107  8.  C.  510,  93  8.  E.  190. 

7.  Jones  v.  Nolen,  133  Ala:  567,  31 
So.  945. 

8:  Bookhau  V.  Clark,  58  Neb.  610, 
79  N.  W.  159. 

9\  Bibber-l^ite  Co.  v.  White  River 
Valley  Electric  R.  Co.,  175  F.  470. 

10.  Johnson  v.  Johnson's  Adm^x, 
134  Ky.  263,  120  8.  W.  303. 


§  345  HUSBAND  AND  WIFE.  366 

fact  tliat  a  bank  account  stands  in  the  name  of  duch  spouse/^  A^ 
between  the  parties,  hay  raised  by  the  husband  on  the  wife's  land 
prima  facie  belongs  to  her  separate  estate."  The  wife's  earnings 
acquired  in  giving  board  in  the  household  are  presumed  to  belong 
to  the  husband.^'*  In  Michigan  it  is  held  that  a  check  given  for 
realty  conveyed  by  spouses  and  payable  to  her  is  presumed  to  be  her 
separate  estate.'* 

§  345.  As  to  Property  Standing  in  Name  of  HtisbancL 

Land  or  other  property  bought*  by  the  husband  with  his  wife^s 
money,  but  in  hi3  own  name,  and  without  any  agreement  that  the 
purchase  shall  be  to  her  separate  use,  or  the  title  taken  in  her 
name,  will  not,  as  a  rule,  be  treated  as  her  separate  property.*' 
If  certain  property  be  purchased  in  part  from  her  own  funds,  iand 
in  part  from  her  husband's,  whatever  the  form  of  the  investment, 
hex  title  extends  only  to  the  amount  of  her  investment.** 

On  the  other  hand,  where  the  husband  has  kept  his  wife^s  funds 
distinct  from  has>  though  changing  investments  from  time  to  time, 
and  preserved  the  ear-marks  so  to  speak,  her  right  to  claim  the 
property  from  his  estate,  upon  surviving  him,  had  been  strongly 
asserted/^  Where  by  the  form  of  his  transaction,  ad  in  making 
out  a  bill  of  sale,  the  title  evidently  stands  in  her,  her  legal  right 
Bxust  be  respected,  even  though  some  partial  consideration  passed 
f Horn  him.**  And  where  there  has  been  no  waiver  or  fault  on  the 
iirflfe's  part,  her  title  to  her  statutory  separate  property  will  in 
eArjTi  instance  be  protected  to  the  full  extent  of  her  interest** 
3(^  doctrine  of  merger,  operating  to  the  wife's  disadvantage  be- 
^litabasd  her  husband's  acts,  is  not  favored  by  our  legislation.^* 

,o*iha^b^Sf^^^f^  ▼.  Dtj  Dock  Sav-  Maine  atatates,  property  eonveyed  to 
ingS£^fist;^u^on,  147 .  App.  Div.  652,      a  married  woman,  but  whoUy  or  part- 

}^\ff'^Sl'  ^.-oiP^'  ^y  P^^^  ^^'  ^y  ^^'  hatband,  may  be 

18.  Webster  v.  Sherman,  33  Mont,  reached  by  the  husband's  creditors  to 

f^2g64^^g2g[;  ^reman  v.  Citizen's  the  extent  of.  his  interest.     Gall  t. 

^m9Q^mhlmM^  eei,  105  N.  W.  Perkins,  65  Me.  439. 
Jf *IeShaii)..o?y  iSfefA  21  Ky.  Law,  17.   Fowler  v.  Bice,  31   Ind.  538; 

189,  51  SoSF'.S^.g  ge  ^  Biehardson  v.  Merrill,  32  Vt.  37. 

t^^ib^XSiX' S9P^sS161i^  ?■•  ^^h  ^^ '^'  ^^'    McCowan    v.    Donaldscm,    128 

315.*  Mass.  169. 

^0M..(jilril8y.,2N&8tiWUbBA23   Mch.  1».  Barron  v.  Barron,  24  Vt.  375. 

304,  82  N.  W.  50,  6  Det/e|(fg,^JN^.  1073.  See  Holthaus  v.  Parris,  24  Kan.  784, 


'i^.V^'^^m^lr^'.^^^fSPf^^i^^^  ^o*  ^*  ^^^  "^^  Tennieon,  33  Md.  85. 

214.  ,on  .1  2Vr  ^.oO  M  DiTt^ra  7  And  see  generally,  Hutchins  v.  Colby, 

,x*ftbSoB*SWriffo€aif yii^ab^Wl^fl.  (.64 ;  43  N.  H.  159 ;  Kirkpatrick  v.  Bauford, 

Worth  v.. gferkj7?l3 5^119^1  (J^S:C^>«Q6;  21  Ark.  268;  Teller  v.  Bishop,  8  Minn. 

Haines  v.  Haines,  54  111.  74.     Under  226;    T/^land   v.   Whitaker,   23   Mich. 
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So  discordant  is  our  married  women's  legislation,  however,  thiat 
in  New  York,  where  presumptions  loan  strongly  to  the  wife's  side, 
it  is  held  that  if  household  furniture  belonging  to  a  wife,  and 
acquired  from  her  father,  is,  with  her  consent,  taken  to  the  com- 
mon dwelling,  mingled  with  the  husband's  furniture,  and  used 
therewith  for  the  common  household  purposes,  it  does  not  thereby 
become  her  husband's  property,  but  the  title  remains  in  her.^^ 
Thi5  doctrine,  however,  is  applied  as  between  the  wife  or  her 
assignee,  and  the  husband  himself. ^^  A  wife  may  have  an  equi- 
table right  to  pursue  her  funds  invested  by*  her  husband,  while> 
until  this  right  is  asserted,  the  husband  retains  a  legal  title  of 
which  a  bona  fide  transferee  for  value  may  perhaps  avail  himself 
by  way  of  a  countervailing  equity.*' 

Even  promissory  notes  taken  in  the  husband's  name  are  open  to 
explanation;  and  evidence  alitmde  may  show  that  they  belonged 
to  the  wife's  separate  property.**  Subject,  perhaps,  to  equities  of 
bona  fide  third  parties  for  consideration,  without  notice  of  the 
trust  in  strong  instances,  the  wife's  rights  are  protected  in  equity 
against  her  husband's  misdealings  with  her  fund.**^  She  may 
avail  herself  of  the  equity  doctrine  of  resulting  trusts,  where  the 
title  to  her  invested  property  has  been  taken,  without  her  concur* 
renoe  or  default,  in  his  name.*'  Reduction  into  possession  is  not 
favored  as  formerly,  to  exclude  her  rights  in  her  personal  prop- 
erty.*^ Under  the  Massachusetts  Married  Women's  Act  it  is  now 
held  that  the  money  of  the  wife  does  not  become  that  of  her 
husband  merely  by  receiving  and  possessing  it  as  her  agent.' 
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§  346.  As  to  Property  Standing  in  the  Name  of  Third  Persons. 

A  negotiable  instrument  executed  by  or  taken  in  the  name  of 


324;  Marsh  v.  Marsh,  43  Ala.  677; 
Fowler  v.  Eice,  31  Ind.  268;  Pike  ▼. 
Beker,  53  111.  163;  Vrecland  v.  Vree- 
land  1  C.  E.  Green  (N.  J.),  512;  Day- 
ton V.  Fisher,  34  Ind.  356.  The  fact 
that  the  husband  aets  as  the  wife's 
agent  in  baying  and  selling,  and  in- 
Testing  her  money,  does  not,  against 
her  consent,  transfer  her  right  of 
property  to  him.  Holcomb  v.  Mead- 
Tille  Savings  Bank,  92  Pa.  338. 
21.  Pitch  ▼.  Bathban,  61  N.  Y.  579. 

22.  n, 

23.  See  Holly  ▼.  Floamoy,  54  Ala. 
99. 


24.  Buck  y.  Gilson,  37  Vt.  653; 
Conrad  ▼.  Shomo,  44  Pa.  193;  Baker 
V.  Gregory,  28  Ala.  544;  Fowler  v. 
Bice,  31  Ind.  258. 

25.  Moulton  v.  Haley,  57  N.  H.  184. 

26b  Postnuptal  Settlements.  Stat- 
utes sometimes  extend  this  equitable 
right  of  the  wife's.  Brooks  v.  Shel- 
ton,  54  Miss.  353;  Frielander  v.  John- 
son, 2  Woods  (tr.  8.),  675. 

27.  Schmidt  v.  Holtz,  44  la.  446; 
Sumner  v.  McCray,  60  Ho.  493. 

28.  I>uggan  v.  Wright,  157  Mass. 
228,  32  N.  E.  159. 
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a  trustee  of  a  married  woman  will  be  regarded  in  equity  as  mani- 
festing the  trust  for  her  benefit.^** 

§  347.  As  Against  Husband's  Creditors. 

The  greatest  source  of  perplexity,  in  truth,  in  these  Married 
Women's  Acts,  arises  out  of  the  effort  at  elimination  of  the  hus- 
band's control  in  the  wife's  statutory  property ;  for  here  the  safe- 
guards usual  in  equitable  trusts  are  wanting.  A  married  woman, 
in  order  to  presence  ber  separate  property,  should  keep  it  distinct 
from  that  of  her  husband ;  and  especially  does  the  rule  hold  true 
in  States  where  pre&umptions  are  against  her  exclusive  right. 
Thus  it  is  held  that  if  a  married  woman  willingly  allows  what  she 
migbt  have  retained  as  her  separate  property  to  be  so  mixed  into 
a  common  mass  with  that  of  the  husband  as  to  be  imdistinguish- 
able,  or  acquiesces  in  leaving  it  so,  it  must,  as  to  her  husband's 
creditors,  be  treated  as  relinquished  to  him.***  Thus,  if  the  hus- 
band should  invest  the  wife's  legacy  money,  or  other  fund  belong- 
ing to  her  separately  by  right,  upon  an  understanding  with  her 
tJiat  the  new  investmemt  shall  stand  in  her  name,  his  breach  of 
trust  and  investment  in  his  own  name,  though  it  be  of  land,  vnll 
confer  upon  him  no  right  to  her  prejudice,  available  to  himself  or 
to  his  creditors  and  representatives.'^  As  to  bona  fide  third  par- 
ties for  value  without  notice,  the  assertion  of  a  wife's  title  as 
against  those  who  have  given  credit  to  a  husband  in  possession 
requires  the  nicest  discrimination  on  the  part  of  the  court.  Prop- 
erty bought  by  a  husband  with  money  belonging  to  his  wife  will 
in  general  be  presumed  to  be  his  own  until  the  contrary  is  shown,** 
and  even  property  bought  by  the  husband  with  money  from  the 
wife,  which  is  placed  in  his  hands  for  such  investment  in  his  name 
and^  for  his  benefit,  is  liable  to  seizure  for  his  debts,  notwithstand- 
ing she  borrowed  the  money.**  His  possession  and  control  of  the 
property  must,  to  avail  himself  or  his  creditors,  be  a  proprietor's 
control,  and  not  in  any  trust  capacity  for  her  sole  benefit.**  And 
if  a  busband  holds  a  l^al  title  to  land  in  trust  for  his  wife  or 
family,  his  sale  and  transfer  of  the  proceeds  to  oth^  land,  taken 

29.  Lewis  v.  Harris,  4  Met.  (Ky.)  Davis  v.  Davis,  43  Tnd.  561 ;  Hutchins 
353*  V,  Colby,  43  N.  H,  159. 

30.  Glover  v,  Alcott,  11  Mich.  470;  32.  Moye  v.  Waters,  51  Ga.  13. 
Gross  V.  Reddy,  45  Pa.  406;  Kelly  v.  33.  Nelson  v.  Smith,  64  111.  394. 
Drew,  12  Allen  (Mass.),  107;  Cham-  34.  Nicholas  v.  Higby,  35  la.  401. 
bers    V.     Richardson,     57     Ala.     85;  Aliter  in  Kentucky.     Penn  v.  Young, 
Humes  v.  Scruggs,  94  U.  &,  22.  10  Bush   (Ky,),  626. 

31.  Van  Dora  v.  Leeper,  95  Dl.  35; 
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without  due  consent  in  his  own  name,  will  not  enable  his  general 
creditors  to  seize  and  appropriate  it  for  his  debts.*' 

So  far  is  the  wife's  right  to  acquire  by  purchase  from  third 
parties  favored  under  our  Married  Women^s  Acts,  that  a  convey- 
ance of  land  for  value  to  a  wife  has  been  upheld  against  her 
husband's  creditors,  even  though  the  person  who  conveyed  it  had 
bought  it  of  her  husband,  so  long  as  he  bought  bona  fide  and  for 
valuable  consideration,**  nor  can  a  creditor  having  notice  that 
property  standing  in  the  debtor's  name  is  really  that  of  his  wife 
subject  the  property  to  his  debt.*''  Such  is  the  temptation  to  mak- 
ing colorable  transfers  to  One's  wife  in  fraud  of  creditors,  that  in 
controversies  over  title,  where  the  legislation  discourages  acquisi- 
tions from  the  husband,  the  wife,  as  against  the  husband  and  bis 
creditors  and  representatives,  has  been  held  quite  strictly  to  her 
proofs  of  acquisition  from  a  person  other  than  her  husband,** 
unless,  at  all  events,  there  are  writings  which  run  so  as  suitably  to 
give  her  the  legal  title  instead.** 

§  348.  Statutory  Presumptions. 

In  some  States  by  statute  there  is  a  presumption  that  property 
standing  in  the  name  of  dther  spouse  is  the  separate  estate  of  such 
spouse.^^  Under  the  California  statute  a  conveyance  to  spouses 
jointly  is  presuuked  to  vest  an  undivided  half  ip.  each  spouse  as 
separate  estate.**  Tinder  the  ^ew  Mexico  statute  property  ac- 
quired by  the  wife  under  the  Federal  Desert  Land  Act,  for  which 
she  has  received  a  patent,  will  be  conclusively  presumed  in  favor 
of  the  incumbrancer  in  good  faith  to  be  her  separate  property.** 
Tinker  a  similar  California  statute  the  expression,  "  incuinbrancers 
in  good  faith  and  for  a  valuable  con3i deration,"  is  defined  as  mean- 
ing persons. who  have  taken  or  purchased  a  lien  or  the  means  of. 
obtaining  one,  and  who  have  parted  with  something  of  value  in 

35.  Sliippcn  's  Appeal,  80.  Pa.  391 ;  W.  608 ;  Alferitz  ▼.  Arrmllaga,  143 

Porter  y.  Cagpar,  54  Miss.  359;  Mc-  Cal.  646,  77  P.  657;  Peiser  v.  Brad- 

CJonneU  v.  Martin,  52  Ind.  434.  burj,  136  C^.  570,  72  P.  165;  Coha 

Se.  Evans  v.  Nealia,  69  Indi  148.  v.  Smith  (Cal.), .174  P.  682;  Hale  v. 

87.  Hayward  V.Cain,.  110  Mass.  273;  Kennedy  (Cal.),  183.  P.  723;  Stock- 
Beaves  y.  Meredeth,  120  Ga.  727,  48  well  v.  Stockweirs  Estate  (Vt.),  105 
8.  E.  199,  123  Ga.  444,  51,  S.  E.  391.  A,  30. 

88.  See  Reeves  v.  Webster,  71  111.  41.  GUmoiir  v.  North  Pasadena 
807;  Johnson  v.  Johnson,  72  111.  489.      Land   &   Water   Co.    (Cal.),    171    P. 

39.  Lyon  v.  Green  Bay  K.,  42  Wis.      1066, 

548.  ,    .  .42.  Lukins  v.  Traylor  (N.  M.),'160 

40.  Emfirson-Brantingham  Imple-  P.  349;  State  Nat.  Bank  v,  Traylor 
ment  Co.  v.  Brothers  (Tex.),  194  S.       (N.  M.),  159  P.  1006. 
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consideration  thereof,   the   payment  of  money   or  parting  with 
something  of  value  being  essential.** 

§  349.  Burden  of  Proof  as  Against  Creditors  of  Husband. 

As  against  the  creditors  of  the  husband,  the  burden  is  on  the 
wife,  if  the  property  sought  to  be  subjected  to  the  debt  is  claimed 
to  be  her  separate  estate,  to  prove  the  fact  **  by  cleap,*°  convino' 
ing,**  strong  and  unequivocal  evidence,*^  sufficient  to  repel  all 
adverse  presumption's,  but  she  is  not  required  to  show  the  fact 
beyond  a  reasonable  doubt.**  The  rule  applies  whether  the 
apparent  title  is  in  the  claimant,**  or  in  the  joint  names  of  the 
spouses.*® 

§  350.  Questions  for  Jury  as  Against  Creditors  of  Husband. 

As  between  creditors  of  a  spouse  and  the  other  spouse  wlio 
claims  property  seized  by  the  creditor  as  separate  estate,  it  is  the 
province  of  the  jury  to  determine  the  credibility  of  witnesses,*^ 
and  the  question  whether  the  property  belong  to  the  debtor  or  not,** 
even  where  the  property  claimed  by  tike  other  spouse  is  produce 


43.  FaUceiBon  Y.  Stilee,  156  Cal.  703, 
105  P.  966. 

44.  DaTis  ▼.  Green,  122  Gal.  364,  o5 
Pac.  9;  Jolly  v.  McCoy  (Cal.),  172  P. 
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Sav.  Bank  v.  Smith  (Mich.),  160  N. 
W.  472 ;  Fleming  v.  Dalton,  201  Mich. 
294, 167  N.  W.  893 ;  Bartlett  v.  Smith, 

I  Neb.  (Unof.)  328,  95  N.  W.  661; 
Heiges  v.  Pifer,  224  Pa,  628,  73  A. 
950;  Hunter  v.  Baxter,  210  Pa.  72, 
59  A.  429;  Eavenson  v.  Pownall,  182 
Pa.  587,  38  A.  470;  Qnigley  v.  Swank, 

II  Pa.  Super.  602 ;  Ferguson  y.  Dodd 
(Tex.),  183  S.  W.  391;  Erfurth  ▼. 
Erfurth,  90  Wash.  521,  156  P.  523; 
Patterson  v.  Bowes,  78  Wash.  476, 139 
P.  225;  Eberhardt  v.  Wahl's  Adm'r, 
124  Ky.  223,  98  S.  W.  994,  30  Ky. 
Law,  412 ;  Richards  v.  Parsons,  7  Ohio 
App.  422. 

46.  Bennett  v.  Bennett,  83  Ore.  326, 
163  P.  814;  In  re  Bhinesmith's  Case, 
25  Pa.  Super.  300. 

46.  Kanawha  Valley  Bank  v.  Atkin- 
son, 32  W.  Va.  203,  9  8.  E.  175,  25 
Am.  St,  R.  806;  Oldershaw  v.  Matte- 


son  ft  T^lliamfion  Mfg.  Co.,  IV  Cat 
App.  179,  125  P.  263, 

47.  Pede^son  y.  Nixon  (HL),  120  N. 
E.  323. 

4S.  Hilton  y.  Liebig  Mfg.  Co.,  5» 
Pa.  Super.  460. 

49.  Plath  y.  Mollins,  87  Wadu  403, 
151  P.  811;  Keith  y.  Aubrey  (Tez.), 
127  S.  W.  278. 

50.  Hord  y.  Owens,  20  Tex.  Ciy.  21, 
48  S.  W.  200;  Sharp  y.  Fitxhugh,  7S 
Ark.  562,  88  S.  W.  9^9. 

51.  Goppelt  y.  Burgess,  132  Mch. 
28,  9S  N.  W.  497,  9  Dct.  Leg.  N.  491. 

52.  Patterson  y.  Gilliland  (Ala.), 
S2  So.  493;  Gk>ldriek  y.  Iiacombe 
(Mass.),  121  N.  E.  67;  Parsons  y. 
Kimmel  (Mich.),  173  N.  W.  539; 
Caldwell. V.  Sisson,  150  Mo.  App.  547, 
131  S.  W.  140;  Bromley  y.  Miles,  51 
App.  Diy.  95,  64  N.  T.  S.  353;  Heiges 
y.  Pifer,  224  Pa.  628,  73  A.  950;  Haw- 
ley  y.  Bond,  20  S.  D.  215,  105  N.  W. 
464;  Amend  y.  Jahns  (Tex.),  184  8. 
W.  729;  Chalk  y.  Daggett  (Tex.),  204 
S.  W.  1057*  Gambrel  y.  Hines,  170 
Mo.  App.  660,  167  S.  W.  119;  KroU 
y,  Morit2,  112  Minn.  270,  127  N.  W. 
1120. 
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§  351 


raised  on  a  farm  whict  the  debtor  spouse  conveyed  in  fraud  of 
creditors/'* 

§  351.  Effect  of  Estoppel  in  General. 

Where  the  statute  does  not  permit  the  wife  to  bind  herself  by  a 
contract,  she  cannot  be  bound  by  an  estoppel  except  for  fraud.*** 
To  raise  an  estoppel  against  a  wife  by  reason  of  fraud;  she  must 
actively  participate  in  it  or  reap  its  fruits."'  The  doctrine  of 
estoppel  may  be  invoked  against  a  wife  where  public  rights  are 
involved.^*  Where  she  has  power  to  contract,  a  wife  may  bind 
herself  by  an  estoppel."  Under  Married  Women's  Acts  a  wife  is 
estopped  by  averments  in  her  pleadings  as  are  other  persons.*^* 
She  is  not  estopped  to  question  the  title  of  her  husband's  landlord,** 
nor  by  an  agreemetit  authorizing  commissioners  in  partition  to 
make  a  sale.*®  She  may  be  estopped  to  deny  the  validity  of  a 
contract  under  which  she  has  received  benefits  without. offering  to 
return    the   amounts   received.**     Under   the  Missouri   Married 


53.  Hoover  V.  Carver  (Minn.),  160 
K.  W.  249. 

54^  City  of  IndianapoUft  v.  Patter- 
son, 112  Ind.  344,  14  N.  B.  551;  Se- 
brell  V.  Hughes,  72  Ind.  186;  Syck  t. 
Hellier,  140  Ky.  388,  131  8.  W.  30; 
Lewis  V.  Barnes,  272  Mo.  377,  199  S. 
W.  212;  Slierwin  v.  Sternberg  (N.  Jr.), 
74  A.  510;  Parker  v.  Schrimsker 
(Tex.).  172  S.  W.  165. 

55.  Pool  V.  Stephenson,  146  I^. 
784,  143  S.  W.  419;  Floyd  v.  Mackey, 
112  Ky.  646,  23  Ky.  Law,  2030,  66 
8.  W.  518;  Henry  v.  Sneed,  99  Mo. 
407,  12  8.  W.  663,  17  Am.  St.  B. 
580;Bicliv.Mori3ey,149  N.  C.  37,  47, 
62  8.  E.  762;  Stewart  ▼.  Conrad's 
Adm'r,  100  Va.  128,  4  Va,  Sup.  Ct. 
B.  49,  4  8.  E.  624;  Yock  t.  Mann, 
57  W.  Va.  187,  49  S.  B.  1019. 

56.  Town  of  Johnson  City  v.  Wolfe, 
103  Tenn.  227,  52  S.  W.  991. 

57.  Lewis  v.  Stanley,  148  Ind.  351, 
45  N.  E.  693;  Morgan  t.  Hoadley, 
156  Ind.  320,  59  N.  E.  935;  Brusha 
▼.  Board  of  Education  of  Oklahoma 
City,  41  Okla.  5ff5,  139  P.  298;  Wil- 
liamson V.  Jones,  43  W.  Va.  562,  27 
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82  8p.  762;  Woods  ▼.  Soucy,  184  111. 
568,  56  liT.  E.  1015;  Taylor  v.  Griner, 
55  Ind.  App.  617,  104  N.  E.  607; 
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Law,  481,  17  8.  W.  572;  Bull  v. 
Sevier,  88  Ky.  515,  11  Ky.  Law,  32, 

II  S.  W.  506;  Overcast  v.  Lawrence, 
141  Ky.  25,  131  S.  W.  1029 ;  Smith  v. 
Sisters  of  Good  Shepherd  of  Louis- 
ville,  29  Ky.  Law,  W2,  96  8.  W.  549 ; 
Boberson  ▼.  Goldsmith,  130  La.  255, 
57  So.  908;  Bauch  v.  Metz  (Mo.),  212 
8.  W.  357;  Stone  ▼.  Gilliam  Exch. 
Bank,  81  Mo.  App.  9;  Engholm  ▼. 
Ekrem,  18  N.  D.  185,  119  N.  W.  35; 
Monarch  Gas  Co.  v.  Boy  (W.  Va.), 
95  8.  E.  789;  Stapleton  v.  Poynter, 

III  Ky.  264,  23  Ky.  Law,  76,  62  8.  W. 
730,  98  Am.  St.  B.  411,  53  L.  B.  A. 
784. 
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59.  Shew  V.  Call,  119  K  C.  450,  26 
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60.  Vanderbilt  v.  Brown,  128  N.  C. 
498,  39  8.  E.  36. 

61.  Crosby  v.  Waters,  28  Pa.  Super. 
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Women's  Act  a  wife  is  not  completely  subjected  to  the  doctrine  of 
estoppel  in  pais.^^  That  statute  does  not  permit  her  to  bind  her- 
self by  an  estoppel  as  against  her  husband."  The  Indiana  statute 
providing  that  a  wife  shall  be  bound  by  an  estoppel  in  pais  like 
other  persons  is  prospective.**  Under  that  statute  she  is  bound  by 
representations  as  to  the  contract  she  proposes  to  make,*'^  and  by 
her  representation  that  money  secured  on  a  loan  was  for  her  sole 
use,  when  it  was  in  reality  for  the  use  of  her  husband,**  or  that  it 
was  for  their  joint  use  when  it  was  for  his  sole  use,*^  or  that  she 
was  a  partner  with  him,  and  that  the  loan  was  for  the  use  of  the 
partnership,**  as  well  as  by  her  silence  while  her  husFband  repre* 
sented  himself  the  owner  of  property  held  by  the  entirety.** 


§  352.  To  Claim  Property  as  Separate  Estate  in  GeneraL 

As  a  natural  result  of  the  first  modem  innovations  upon  the 
coverture  theory,  it  may  be  observed  that  estoppel  does  not  work 
against  a  married  woman  so  readily  as  against  persons  sui  juris. 
A  married  woman  cannot  be  debarred  of  rights  of  separate  prop- 
erty by  estoppel  in  pais^^  except  for  fraud,  or  conduct  equivalent 
thereto,^^  or  when  her  assertion  of  title  would  work  a  fraud.^* 
Parties  may  be  misled  to  their  injury  by  her  statements  and  yet 
have  no  redress.*^*     After  a  conditional  judgment  in  suitable  fore- 


559;  Edwards  y.  Stacej,  113  Tenn. 
257,  82  S.  W.  470,  106  Anu  St  E. 
831. 

eSL  Blake  v*  Meadows,  225  Mo.  1, 
123  S.  W.  868. 

63.  Tennent  v.  Union  Cent.  Life 
Ing.  Co.,  133  Mo.  App.  345,  112  S.  W. 
754. 

64.  Wilbite  y.  Hamrick,  92  Ind.  694; 
Applegate  v.  Conner,  93  Ind«  185. 

65.  Ward  v.  Berkshire  Life  Ins.  Co., 
108  Ind.  301,  9  N.  E.  361. 

66.  Till  V.  CoUier,  27  Ind.  App.  333, 
61  N.  Ei.  203. 

67.  Lavene  v.  Jamecke,  28  Ind. 
App.  221,  62  N.  E.  510. 

68.  Anderson  v.  Citizen 's  Nat*  Bank, 
38  Ind.  App.  190,  76  N.  E.  811. 

69.  Government  BuUding  &  Loan 
Inst.  V.  Denny,  154  Ind.  261,  55  N. 
E,  757;  McNeeley  v.  South  Penn.  Oil 
Co.,  52  W.  Va.  616,  44  8.  E.  508,  62 
L.  B.  A.  562. 


70.  Bemis  y.  Call,  10  Allen  (Maas.), 
512.  But  see  Anderson  v.  Armstead, 
69  lU.  452;  Reed  y.  Kimsey,  98  III. 
App.  364;  PoweU  ▼.  Bowen  (Mo.), 
214  8.  W.  142;  Williamson  v.  Jonas, 
43  W.  Va.  562,  27  8.  E.  411,  64  Am. 
St.  B.  891,  38  L.  B.  A.  694;  Glaae  ▼. 
Pullman  State  Bank,  91  Wash.  187, 
157  P.  488;  Latham  y.  Latham,  98 
Oa.  477,  25  8.  E.  505. 

71.  Williamson  y.  Gore  (Tex.),  73 
8.  W.  563 ;  FrankUn  y.  Texas  Say.  k 
Beal  Estate  Inv.  Ass'n,  119  8.  W. 
1166,  GUlean  y.  Witherspoon  (Tex.), 
121  8.  W.  909;  King  y.  Driyer  (Tex.), 
160  8.  W.  415;  Waldron  y.  Harvey,  54 
W.  Va.  608,  46  S.  E.  603,  102  Aa. 
St.  B.  959. 

72.  Ayer  u-  Lord  Tie  Co.  v.  Baker, 
138  Ky.  494,  128  8.  W.  346. 

78.  Klein  y.  CaldweU,  91  Pa,  146. 
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closure  proceedings,  a  wife  cannot  show  that  the  mortgage  deed 
was  void  for  want  of  the  husband's  assent/* 

A  wife  is  not  estopped  from  setting  up  usury  in  defence  to  the 
»ame  extent  as  her  husband."  Estoppel  may  sometimes  be  well 
applied  in  equity  against  a  married  woman  to  prevent  her  from 
relying  upon  coverture  in  order  to  retain  the  inequitable  advantage 
of  a  transaction/*  or  for  denying  her  own  title.^^  And  the  wife's 
acts  and  conduct  under  suitable  circumstances  will  estop  her  from 
denying  to  others  that  her  husband  was  her  agent  in  the  manage- 
ment of  her  property.*^'  No  unauthorized  acts  of  her  husband 
can  preclude  her  from  asserting  her  rights.^*  Where  a  wife  rati- 
fies or  authorizes  her  husband^s  use  of  her  property  to  pay  his 
debts,  she  cannot  recover  the  money  from  the  creditor.'®  In 
Louisiana  a  wife  who  makes  a  mincapative  will  by  public  act 
reciting  that  certain  property  is  the  separate  estate  of  her  husband 
is  not  estopped  thereby  to  assert  the  coirtrary.*^  Under  the  Wash- 
ington  Statute  requiring  the  administrator  of  a  deceased  partner 
to  inventory  the  partnership  property  separately,  it  was  held  that 
the  wife  of  such  a  partner  Was  estopped  to  claim  a  partnership 
interest  in  her  husband's  business  where  iii  her  verified  petition 
for  administration  she  stated  that  the-  ptofpetty  wils  his,  and  so 
inventoried  it." 

§  353.  By  Deed. 

Covenants,  to  a  deed  of  land  will  not^  as  a  rule^  e&top  her  from 
setting  up  an  after-acquired  title,  if.  the  titl^.  were  defective,'*  or 
where  the  conveyance  was  void  because  of  coverture,'*     Nor  is  she 

74  Freison  v.  Bates  College,  12S  81.  Sueoewdon  of  Muller,  106  La. 

Mass.  464.  89,  30  So.  329. 

75.  Campben  v.  Babcock,  27  Wis.  82.  Jn  re  Alfstad's  Estate,  27  Wash. 
512.  175,  67  P.  595. 

76.  Patterson  t.  Lawrence,  90  HI.  83.  Barker  v.  Circle,  60  Mo.  258; 


174;    Levy  v.   Gray,    56    Miss.    318 
Meiley  t.  Bntler,  26  Ohio  St.  535. 

77.  Norton  v.  Nichols,  35  Mich.  148 
Nixon  V.  Halley,  78  HI.  611. 

78.  Griffin  ▼.  Ransdell,  71  Ind.  440 
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80.  Hollingsworth  t.  Hill,  116  Ala.  187  Mo.  108,  86  S.  W.  162;  Lazzell  v. 
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^de  V.  WilUaas,  41  Tex.  Civ.  436,  91  v.  Brandon,  214  Pa.  623,  64  A.  371 ; 
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estopped  to  set  up  an  after-acquired  title  bj  covenants  in  a  mort- 
gage of  lier  husband's  land  in  which  she  joins.^^  It  may  be  other- 
wise where  the  wife's  claim  was  in  existence  when  the  deed  was 
made;  Thus,  when  a  wife  joined  her  husband  in  a  mortgage  of 
land  as  his^  she  was  held  estopped  thereafter  to  set  up  a  homestead 
title  in  herself  against  the  mortgagee/^  or  where  she  joins  him  in 
a  quitclaim  deed  reciting  that  she  and  he  convey  all  right  and  title 
in  the  property.^^  But  the  present  rule,  in.  some  States,  whoae 
statutes  tend  to  make  the  married  woman  essentially  a  feiM  sole, 
is  to  create  an  estoppel  against  the  wife  and  her  subsequent 
grantees,  to  the  same  extent  as  if  she  were  unmarried,  so  that  an 
after-acquired  title,  under  her  warranty  will  enure  to  the  pur^ 
chaser'a  benefit." 

Where  spouses  furnished  the  consideration  for  a  farm  in  equal 
shares  under  an  agreement  that  they  should  be  equal  owners,  the 
land  remaining  in  the  name  of  a  third  person  as  security  for 
unpaid  purchase  money,  and  the  third  person  having  given  a  bond 
for  a  deed  to  a  prior  purchaser,  it  was  held  that  the  wife  was  not 
estopped,  as  against  the  husband's  creditors,  to  assert  her  tide,  by 
the  ft^ct  that  when  she  learned  that  such  bond  had  been  assigned 
to  the  husband  she  merely  required  his  promise  that  the  deed 
should  be  made  to  both,  there  being  no  evidence  of  repreaentation^ 
as  to  the  husband's  title  made  to  his  creditors  with  her  knowledge 
or  consent" 

A  wife  delivering  a  deed  of  her  separate  property  to  her  hus- 
band which  expressed  full  consideration  but  did  not  recite  the 
relationship,  and  afterward  joining  him  in  a  mortgage  on  the 
same  property,  is  estopped,  as  against  the  mortgagee  who  did  not 
know  the  facts,  to  assert  that  the  deed  was  vrithout  consideration." 

Whore  spouses  joined  in  an  agreement  to  sell  land,  which  agree- 


•0.  Burni  ▼.  Cooper,  140  F.  273,  72 
0.  (\  A.  225;  Threefoot  v.  HiUman, 
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86.  Mftrtin  v.  Yager,  30  N.  D.  577, 
Ifta  N.  W.  286. 

87.  Btate  v.  Eemmerer,  15  S.  D. 
fiOl,  90  N.  W.  150, 

88.  Knif^bt  v.  Thajex,  125  Mass.  25; 
K'lnu  V.  Roo,  56  Ind.  1.  But  see  Bar- 
ker V.  rirdo,  60  Mo.  258.  The  wife's 
aer4*ptan(*o  of  a  deed  with  its  reserva- 
tloTiH,  ond  the  assumption  of  aa  ib- 


cumbranoe  upon  it,  maj  be  infened 
from  such  facts  as  knowing  on  her 
part,  soon  after  the  deed  was  re- 
corded, that  the  land  had  been  con- 
veyed to  her,  and  claiming  to  bo 
owner,  so  that  she  cannot  afterwards 
deny  knowledge  of  its  recitals.  Cool- 
idge  T.  Smith,  129  Mass.  554. 

88.  In  re  Gamer,  110  F.  123. 

90.  Osborne  v.  Cooper,  113  Ala.  405, 
21  So.  320,  59  Am.  St.  B.  117 ;  Erep* 
V.  Kreps,  91  Md.  692,  47  A,  1028. 
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meat  contains  an  express  undertaking  by  the  wife  to  release  statu- 
tory rights,  it  was  held  that  she  could  not  assert,  as  against  the 
eontractce,  her  prior  mortgage  on  the  same  land  given  her  by  her 
husband.^^ 

Where  land  was  devised  in  trust  for  spouses  and  their  children, 
it  was  held  that  the  wife  was  not  estopped  to  assert  her  interest 
under  the  will  after  the  husband's  death  by  the  fact  that  she 
joined  him  in  a  deed  of  his  interest  in  consideration  -  that  the 
grantee  should  reconvey  the  husband's  interest  to  her  for  life,  her 
interest  to  cease  at  her  husband's  death.®* 

Where  spouses  both  had  life  interests  in  land,  it  was  held  that 
she  was  estopped  after  his  death  to  assert  her  interest  as  against  a 
mortgagee  to  whom  they  jointly  conveyed  the  lot,**  as  well  as 
where  she  caused  her  land  to  be  deeded  to  herself  and  him  jointly, 
and  where  he  mortgaged  it  to  secure  a  debt  contracted  after  the 
conveyance.** 

Where  spouses  conveyed  land  of  the  wife  to  one  of  them  on  the 
understanding' that  it  should  be  reconveyed  to  the  husband,  neither 
spouse  understanding  the  contract,  and  it  was  so  oonveyed,  it  was 
held  that  the  wife  was  not  estopped  to  assert  her  title  as  against 
the  husband's  creditor  who  had  contracted  with  him  after  the 
conveyance.** 

Where  a  wife  conveys  her  separate  estate  to  her  husband  for  a 
recited  consideration  of  love  and  affection,  .and  afterwards  joins 
him  in  a  deed  to  a  third  person,  being  present  when  the  purchase 
money  was  paid  to  him  and  making  no  objection,  she  is  estopped 
to  set  up  a  secret  lien  for  money  which  the  husband  was  to  have 
paid  her,  though  the  deed  to  him  was  executed  on  a  printed  form 
containing  a  reservation  of  lien  for  the  purchase  money.** 

§  354.  By  Record. 

A  wife's  failure  to  file  a  complete  inventory  of  her  separate 
property  as  required  by  the  Oklahoma  statute  will  not  preclude 
her  from  claiming  it,  or  give  her  husband  the  right  to  dispose  of 
it.*^     Where  she  filed  a  petition  in  Louisiana  that  she  and  certain 

91.  Cone  v.  Cone,  118  Ta.  458,  92  N.  95.  Kre  Hnot  v.  Beeder  Bro«.  Shoe 

W.  665.  Co.,  140  Mich.   162,  103  N.  W.  569, 

98.  Jackson  v.  Jackson,  22  Ky  Law,  12  Det.  Leg.  N..  98. 

536,  58  8.  W.  423,  597.  96.  Dewe^p  v.  Goodman,  107  Tenn. 

98.  Blmmons  v.  Beinhardt,  26  Kj.  244,  64  S.  W.  46. 

Law,  1804,  78  S.  W.  890.  97.    Caylor    Lumber    Co.    ▼.    Mays 

94.  Yokley  v.  Bnperior  Drill  Co.,  26  (OWa,),  174  P.  521;  Bagg  v.  Shoen- 

Ky.  Law,  302,  80  8.  W.  1153.  felt  (Okla.),  176  P.  511. 
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s-  \    N  N*  J»»t  in  pcter^ss:  CL  :£  .-ertjiiii  property  of  their  father, 

.\    X  nV4H»|']H'(1  to  Zi^r:  tiie  :.  il  die  property.**     It  is  otherwise 

•     v'i^Iift)!'/]!*,  wLerr  jl  a  ^^-^'^  ^^^  divorce  she  had  alleged  that 

y\\[i\n  proi)er.j  ti:*  t-iazLizlzj  property,  in  which  case  she  may 

^ixM^rt  h(fr  ti'rr  *:  zii^  j::"  ?*^^  «5  against  a  purchaser  from  her 

hij^Imnd  ^L>  f:  i  -*  -  i^*  w  -  f  the  allegation." 


§  355.  Bf  FMnilifcut  BepRsentations. 

In  Tir".  i^-  re«ttt  r^jrainces  it  is  held,  and  justly,  too,  that  where 
jxurri-ri  tt  zitfa  sjie  afirneements  by  fraudulent  means  with  refer- 
ee ^e  •-  *-ii  -^  5J-jri:e  property,  and  thus  obtain  inequitable  advan- 
-i^  f.  i  >;  ITT  :c  'Cincery  will  hold  them  estopped  from  setting  up 
iri  r^* '  -:r  Tt  tr^rir  coverture  to  retain  the  advantage,*  or  where 
^t«-  ij~  .•»•.  :t?rt:ely  lied  as  an  inducement  to  the  consideration.* 
7  -  -  ^f-r^^^dtitiotts  by  spouses  to  a  third  party  that  a  transfer  by 
-iif  i  n-CAT  :  »  :he  wife  is  "  no  good,"  and  eflFect  a  sham,  on  which 
^fr^Tr^T *:!':. ^cs  the  husband  obtains  credit,  have  been  held  to  estop 
-V  ^  •>  tVni  asserting  her  title.* 

^^r^  a  wife  made  a  lease  on  property  standing  in  her  own 
7J^\\  iv*^*r:bJng  herself  as  the  authorized  agent  of  her  husband, 
::  -m-fev  ht\l  that  she  was  not  estopped  from  asserting  her  title  as 
AC*  ^  >*  *^***  notary  who  took  the  acknowledgment  of  the  lease,  who 
rw^^  Ttars  later  loans  money  to  the  husband  on  the  supposition  that 
K^  v^wn^i>d  the  property.* 

§  SS6.  By  Silence. 

Mort*  silence  or  inaction  will  not  preclude  a  wife  from  asserting 
:i:!o  to  roal  estate,*  unless  her  silence  is  intentional  and  deceives 
ji^nuo  innix^nt  person.*  A  wife  is  not  estopped  to  assert  her  title 
tv*  pn^perty  by  the  fact  that  her  husband  makes  statements  in  her 
prt>se«iv  adverse  to  those  rights,  which  she  does  not  deny,^  nor 
bv  her  mere  presence  at  the  <^ce  where  the  husband  is  having 
|ui{>ersL  prepared  and  executed  by  him  assigning  her  claim,  if  she 

M.   Priestly   v.  Chapman,  130  La,  4.  Laing  v.  Evans,  64  Neb.  454,  9 

4vH(\  5!«  8iV  156.  ^.  ^'  246. 

M,  OooHai^^  v.  Austin,  sa  Cal.  App.  5.  Kinsey  v.  FeUer,  64  N.  J.  Bq. 

r\\    VW  r,  1557.  ^^"'j  ^^  ^'  ^**'>  Anders  ▼.  Roark,  108 

l!    Pattorwrn   v.   Uwwnc*.   90  TU.  Ark.  248,  156  S.  W.  1018. 

174  ^  (Volulv:t»  V.  Smith,  139  Mass,  554.  «.  Harrop  v.  Nat.  Loan  ft  Inv.  Co. 

r  Uo«a  r.  HalU  57  N.  H.  488.  (Tex.),  204  S.  W.  878. 

a  Ttuuna*  r.  B\itk^T»  16  Pa,  Super.  7.  Thomas  t.  Butler,  24  Pa.  Super. 
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had  no  knowledge  .that  he  claimed  to  own  it,  or  intend^ed  to  assisna 
it"  .  ' 

§  357.  By  Failure  to  Assert  l^er  Title. 

A  wife  may  be  bari*ed  by  laches  f rom  asscrtaing  her  title.*  Long 
delay  to  call  a  husband  to  account  for  her  money  which  with  her 
knowledge  he  has  applied  to  his  own  purpose  will  estop  the  wife, 
as  against  his  creditors,  from  recovering  the  money,*^  but  not  to 
other  property  of  the  same  nature  not  so  alj)plied,  as  where  a  hus- 
band made  use  of  the  funds  derived  ftom  tho  gale  of  part  of  a 
herd  of  cattle  belonging  to  the  wife***  Mere  knowledge  that  her 
husband  has  sold  her  horse?  to  oitie  who  has  sold  it  to  another  will  not 
estop  the  wife  from  claiming  her  property,*^  nor  is  she  estopped 
where  she  for  a  long  time  fails  to  assert  h;e^  title,  as-  against  her 
husband's  lessee,  where  no  reliance  has  been  placed  on  her  failure 
to  assert  her  title,"  .  The  fact  that  a  wife  took  possession  of  land 
as  her  husband's  administratrix  and  afterwards  delivered  it  to  her 
successor  as  such,  does  not  estop  her  from  asserting  title  to  -the 
land.**  Where  a  wife  without  objection  piermitted  a  purchase  of 
the  interests  of  her  husband's  heirs  in  his  land  by  a  third  person,  it 
was  held  that  she  was  estopped  to  assert  her  lien  for  money  paid  in 
satisfaction  of  a  mortgage  in  which  she  had  joined  her  husband.** 
Where  land,  was  convey^  to  spouses  equally  and  the  husband  de- 
Tised  his  interest  to  his  wife,  for  life,  with  remainder  to  their 
daughters,  she  being  ignorant  that  she  took  by  survivorship,  and 
srapposing  that  she  took  under  the  will,  it.  was  held  that  she  was 
not  estopped  ta  assert  her  title  as  against  persons,  whom  she  had 
advised  to  purchase  the  interest  of  fhe  daughtei^s  undeir  the  will.** 
A  wife  Is  not  estopped  to  maintain  replevin  for  her  property  by 
the  mere  fact  that  she  saw  it  in  the  possession,  of  one  who  obtained 
it  from  her  husband  bv  a  bill  of  sale.*^ 


8.  HoshliowitE  V.  Sargoy,  125  N.  T. 
8.  913. 

9.  Keny  v.  Kelly  (Tenn.),  5S  8.  W. 
870  (30  years'  delay). 

10.  Holter  v.  Wassweiler,  19  Mont. 
169,  47  Pae.  806 ;  Davis  v.  Tonge,  74 
Ark.  161,  85  8.  W.  90  (20  years); 
Ives  V.  Striker,  69  App.  Biv.  601,  75 
N.  T.  8.  135. 

11.  Harris  v.  Van  l)e  Vanter,  17 
Wash.  489,  50  P.  50;  Danee  v.  Craig- 
head, 134  La.  6,  63  8o.  604. 


It.  Carrieo  v.  Shepherd,  26  Ind. 
App.  207,  59  N.  E.  347. 

IS.  BoUtho  V.  Bast,  45  tTtah,  181, 
143  P.  684. 

14.  Donehoo  ▼.  Johnson,  120  Ala. 
438,  24  So.  888. 

15.  Taylor  ▼.  Dawson,  65  HI  App. 
232. 

16.  Parkey  v.  Bamsey,  111  Tenn. 
302,  76  S.  W.  812. 

17.  Ingals  V.  Alexander,  138  Mo. 
358,  39^  S.  W.  801. 
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§  358.  By  Clothing  Husband  with  Apparent  Title  or  Authority. 

A  wife  is  also  estopped  to  assert  her  title  against  her  husband's 
creditors  where  she  has  placed  her  property  in  his  name  and  per- 
mitted him  to  obtain  credit  on  the  faith  of  his  apparent  title/* 
or  knowingly  permits  him  to  retain  a  title  to  land  purchased  with 
her  money/®  or  where  her  title  is  fraudulent  as  to  hi*  creditors,** 
or  where  the  property  is  kept  as  a  common  fund  and  is  used  by 
both/^  or  where  she  permits  her  property  to  become  indistinguish* 
ably  mixed  with  his/*  or  where,  with  her  knowledge  and  consent, 
he  deals  with  her  property  as  his  own/*  even  where  title  is  con- 
veyed to  him  by  mistake/*  where  the  creditor  does  not  know  the 
facta. *°    She  may  also  permit  him  to  use  her  land  in  such  fashion 

is.    Story   8b   Clark   Piano   Oo.   v.      ron  v.  Gauehois,  242  F.  009,  155  C.  C. 


Kropsch,  231  111.  419,  83  N.  E.  190; 
MeAdow  y.  Hassard,  58  Kan.  171,  48 
P.  846;  Lamb  v.  Lamb,  18  App.  Div. 
250,  46  N.  Y.  8.  219;  In  re  Trustees 
of  Board  of  Publication  and  Siftbbath 
School  Work,  22  Misc.  64>5,  50  N.  Y. 
S.  171,  27  Civ.  Proc.  B.  109;  Mager- 
stadt  ▼.  Schaefer,  213  lU.  351,  72  N. 
E.  1063;  Biley  v.  Vaughan,  116  Mo, 
169,  22  S.  W.  707,  38  Am.  St.  R 
586;  Mortens  ▼.  Schlemme,  68  N.  J. 
Eq.  544,  59  A.  808 ;  Beecher  ▼.  "Wil- 
son, 84  Va.  813,  6  8.  E.  209,  10  Am. 
St.  B.  883;  Goldberg  ▼.  Parker,  87 
Conn.  99,  87  Atl.  555,  46  L.  B.  A.  (N. 
8.)  1097;  Martin  T.  Franklin,  160 
Ky.  61,  169  8,  W,  840;  Homsby  t. 
City  Nat  Bank  (Tenn.),  60  8.  W. 
160;  Sllney  ▼.  Pavis,  11  Colo.  App. 
480,  63  P.  686;  Pahmeyer  ▼.  Meyer 
(Tenn.),  63  8.  W.  982;  Bosenbaum  v. 
Pftvlii  (Tfnn,),  48  8.  W.  706;  Gold- 
bcru  T.  Parker,  87  Conn.  99,  87  A. 
ftflft,  46  L.  R.  A.  (N.  8.)  1097;  Boane 
V.  llamlUon,  101  la.  250,  70  N.  W. 
18t|  llobba  T.  PraEier,  61  Fla.  611, 
AA  Ho.  848;  Buchannon  v.  James,  135 
(Jn.  n99p  60  8.  B.  543;  Hank  v.  Van 
hiKim,  97  Til.  App.  642  (aff.,  196  111. 
•M),  fl:i  N.  B.  705) ;  Bickett  v.  Bolton, 
1711  Ky.  730,  191  8.  W.  471;  David 
A<lli»r  A  Bonn  Clothing  Co.  ▼.  Hell- 
triun,  55  Nob.  206,  75  N.  W.  877; 
Jotmiion  County  v.  Taylor,  87  Neb. 
487,  187  N.  W.  868;  Murphy  ▼. 
(Iiinov,  tfM  TTtgh  6:n,  66  P.  190;  Con- 


A.  497;  Bobertson  y.  Schlotzbauer, 
243  F.  324,  156  C.  C.  A.  104;  Parish 
v.  Beebe  (Ariz.),  179  P.  51;  Julius 
Kesskr  &  Co.  t.  De  Garmo  (Ia«),  127 
N.  W.  988;.  Holland  v.  Jones,  48  8. 
C.  267,  26  S.  E.  606 ;  Burkitt  v.  Mox- 
ley  (Tex.),  206  8.  W.  373;  Moran  y. 
MeDevift  (B.  1.) ,  83  A.  1013. 

19.  Krueger  y.  MacDougald  ■  (Ghi.), 
96  8.  E.  867;  Ford  y.  Blaekshear  Mfg, 
Co.,  140  Ga.  670,  79  8.  E.  576;  Chanej^ 
y.  Gauld  Co.,  28  Ida.  76  152  P.  468*; 
WHkinaon  v.  Posey,  113  Mias.  274,  74 
So.  125;  Pun^ansrille  Bldg.  &  Ijoan 
Ass'n  y.  Ginter,  24  Pa.  Su^r  42; 
Hines  y.  Meador  (Tex.),  1^  B.  W. 
1111 ;  Blake  y.  M^adows^  225  Mo.  1, 
123  8.  W.  868. 

dO.  Catlett  y.  Alsop,  99  Ya.  680,  ^ 
Ya.  Sup.  Ct.  B.  491,  40  8.  E.  34. 

81.  Steel  y.  Pita  Henry,  78  HI.  App. 
400;  Melntyre  y.  Farmers  f  ♦  Mer- 
chants' Bank,  115  Mich.  ^55,  73  N. 
W.  233,  4  Det.  Iieg.  N^  846. 

88.  In  re  Gorham,  173  N.  C.  272,  91 
8.  E.  950;  Kimble  y.  Wotring,  48  W. 
Va.  412,  37  8.  E.  606. 

83.  Mitchell  y.  Smith  ft  Poe,  87  Ark. 
486,  111  8.  W.  806;  Wood  y.  Taat,  87 
Colo.  App.  189,  149  P.  854;  Arthur 
Lehman  &  Co.  y.  Slat,  208  HI.  App. 
39;  Farmers'  State  Bank  y.  Keen 
(Okla.),  167  P.  207. 

84.  Standard  Mercantile  Co.  y.  El- 
lis, 48  W.  Va.  309,  37  8.  B.  593. 

85.  Whitchard    y.    Exchange    Nat. 
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that  she  will  be  estopped  to  deny  his  title  of  the  crops.**  The  rule 
applies  to  a  case  where  a  wife  permits  the  husband  to  hold  himself 
out  as  owner  of  her  business  or  property  and  obtain  credit  on  the 
faith  of  such  ownership,*'  especially  where  she  clothes  him  with 
title  to  it,**  and  to  a  case  where  she  permits  him  to  use  her  separate 
personal  property  as  owner  and  accepts  the  benefit  of  his  sale.** 
and  to  a  case  where  she  permits  him  to  deposit  her  money  in  a 
bank  to  which  he  later  became  indebted.**  Such  an  estoppel 
inures  to  the  purchaser  at  the  execution  sale.*^  The  rule  applies 
only  to  those  dealing  directly  with  the  husband  and  not  to  those 
who  take  his  obligation  by  aasignment.**  This  rule  does  not  hold 
where  the  only  persons  to  whom  the  representations  were  made 
were  the  husband's  sureties,  hence  neither  spouse  is  barred  to 
assert  her  title  against  general  creditors  of  the  husband,  to  whom 
no  such  representations  were  made,**  nor  where  she  is  not  aware 
that  he  has  taken  title  in  his  own  name  to  property  purchased  with 
her  money,**  nor  where  a  bond  for  the  deed  had  been  for  a  short 
time  in  the  husband's  name,**  nor  where  she  permits  a  strip  of 
her  land  to  be  used  by  the  tenants  of  her  husband's  adjoining  land, 
as  against  his  heir,**  nor  doe^  the  rule  operate  in  favor  of  the  hus- 
band so  as  to  enable  him  to  rely  (to  conduct  by  the  wife  leading 
him  to  believe  she  considered  land  conveyed^  to  her  as  comniunity 
property,  where  he  knew  the  facts  and  did  not  change  his  pqsiti(ni 
or  omit  action  material  to  the  protection,  of  his  ititeregtsi*'  ISie 
fact  that  a  deed  of  property  to  which  a  wife  is  entitled  Ws  with- 

Bank,  15  Ga.  App.  190,  82  S.  E.  770 ;  89.  Smith  v.  Gott,  51  W.  Ya.  141, 

Laing  v.  Evans,  64  Neb.  454,  9  K.  W.  41  S.  £.  175. 

246.  30.  TaUej  v.  Davis  (Ark.),  203  8. 

S6.  Sanders  v.  Standard  Warehouse  W.  685. 

Co.,  101  S.  C.  381,  85  S.  E.  900.  31.  Wood  v.  Yant,  27  Colo.  App. 

87.  Boberts  v.  Bodman  Petitt  Lum-  189,  149  P.  854. 

ber  Co.,  84  Ark.  227,  105  8.  W.  258;  38.  Moore  v.  Bawlings,  137  la.  284, 

Haycock  v.  Tarver,  107  Ark.  458,  155  114  N.  W.  1040. 

8,  W.  918;  Farmers'  Oil  &  Fertilizer  33.  Citizens'  Bank  v.  Burrus,  178 

Co.   V.  Hester,   127  Ark.  618,  192  S.  Mo.  716,  77  8.  W.  748. 

W.  890;  MeClintock  v.  C.  E.  Skinner  84.  McKeehan  v.  Vollmer-Clearwa* 

k  Co.,  126  Ark.  591,  191  8.  W.  230 ;  ter   Co.,    30    Ida.    505,    166    P.    256 ; 

Mack  V.  Engel,  165  Mich.  540,  131  N.  Mayer  v.  Kane,  69  N.  J.  Bq.  733,  61 

W.   92;  Million  v.  Commercial  Bank  A.   374;   Woolsey  v.  Henn,  85  App. 

of  Boonville,  159  Mo.  App.  601,  141  Div.  331,  83  N.  T.  8.  394. 

8.   W.   453 ;   Kyle  v.  Huddlestun,  80  35.  Carey  v.  Wimpee,  217  P.  156. 

W.  Va.  439,  92  S.  E.  679.  86.  Bums  v.  Parker  (Tex.),  137  S. 

88.  Bionz  v.  Cronin,  222  Mass.  131,  W.  705. 

109  N.  E.  898.  37.  Bias  ▼.  Beed,  169  CaL  38,  145 

P.  516. 
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■,:,:  h^Y  knowledge  made  to  the  spouses  jointly  does  not  estop  her 
•>  c!aun  her  title  even  against  one  who  relied  on  the  husl?and'& 
u^^^parent  ownership,  even  though  on  learning  the  facts  she  took 
no  steps  to  correct  the  deed.^*  It  has  been  held  that  a  wife  was 
not  estopped  to  assert  title  to  a.  piano  as  her  separate  estate  merely 
because  her  husband  rented  it  as  her  ageut'^  Where  a  wife 
before  marriage  gives;  negotiable  paper  to  her.  husband  for  col- 
lection, which  hip  without  authority  indorses  to  himself,  she  i? 
estopped  from  asserting  her  title  to  the  notes  in  the  hands  of  a 
holder  for  value  if  she  was  informed  of  the  facts  before  marriage 
and  permitted  his  retention  of  the  notes,  but  not  if.  she  did  not 
learn  the  facts  till  after  marriage.*®.  Where  a.  wife  gave  her  hus- 
band asignments  of  insurance  policies  to  a  bank  to  be  used  aa 
security  for  present  and  future  loans,  and  left  them  there  without 
objection  for  some  years  till  her  husband  died,  during  which  time 
the  bank  kept  the  policies  alive,  it  was  held  that  she  was  estopped^ 
as  against  the  bank,  to  deny  his  authority  to  pledge  thenu*^  In 
Louisiana  a  wife's  paraphernal  property  is  not  liable  for  debte  con- 
tracted by  the  husband  where  he  uses  her  separate  property  a« 
his  own  in  administering  it  as  head  of  the  commimity.** 

89,  Simpson  v.  Biffle«  63  Ark.  289,  41.  Dewees  t.  Osbome,  178  HL  39, 

33  8.  W.  345.  52  N.  B.  942;  Little  v.  Fearon,  tSS 

89.  Bagg  y.  Shoenfelt  (Okl*.),  176  Pa.  430,  97  A.  578  (flecurities). 

P.  ^11.  42.  Su6ee88ion  V.  Sangpiel,  114  La. 

4(y.  Kempner  T.  HttddestcBi  9a  TeSi  767,  36  So.  654. 
182,  37  S..W.  X066, 
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CHAPTER  XIX. 

■ 

husband's  powers^  eights  and  liabilities  as  to  wife^s 

STATUTORY  SEPAKAtE  ESTATE, 

« 

81CTI0N  359^  Power?,  StatutoTj  Limitation  ^f  H^sb4&d'a  Bight  to  induce 

Wife's  Property  to  Possession. 

360.  Statutory  Power  to  Control  Separate  Estate. 

361.  Effect  of  Fraud  of  Husband. 

362.  To  Dispose  of  Real  Estate.     ' 

363.  Of  Peraonal  Property. 

364.  To  Bind  Separate  Esjtate  by  Hoztgage* 

365.  By  Lease. 

366.  With  Liability  for  His  Sole  Fraud. 
867.  By  Contract. 

368.  By  Lien. 

369.  By  Belease. 

370.  Bights  of  Purchasers  from  Husband. 

371.  Notice  fo  Husband  as  Notice  to  Wife. 
372«  Bfghta  of.  Husband's  Creditors;  In  General. 

373.  As  to  Value  of  Husband's  Services. 

374.  Effect  of  Husband's  Possession  of  Separate  Estate. 

375.  Transactions  in     Fraud  of  Creditors. 

376.  As  Wife's  Agent  in  General. 

377.  Scope  of  Agency  in  General. 

378.  Scope  of  General  Agency. 

379.  Implied  Authority  as  Agent. 

380.  Power  to  Bind  Wife  by  Declarations. 

381.  Evidence  of  Agency  in  General. 

382.  Burden  of  Proof. 

383.  Presumptions. 

384.  Admissibility  of  Evidence. 

385.  Estoppel  to  Deny  Agency. 

386.  Batification  in  General. 

387.  What  Constitutes  Batification. 

388.  Bights  to  Becover  for  Improvements. 
38^.  To  Becover  for  Services. 

390.  To  Recover  for  Advances. 

391.  Liabilities;  For  Wife's  Money  Used  for  Necessaries. 

392.  For  Wife's  Property  Beceived. 

393.  To  Third  Persons. 

§  359.  Powers,  Statutory  Limitation  of  Husband's  Right  to  in- 
duce Wife's  Property  to  Possession. 

The  husband  may  reduce  to  possession  Lis  wife's  outstanding 
personals  in  action ;  but  out  of  regard  to  her  statutory  rights,  the 
doctrine  now  becomes  of  somewhat  novel  application,  and  evi- 
dence  of  the  wife's  consent  is  properly  required  in  many  States 
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Ufore  the  husband's  act  of  appropriation  shall  be  considered 
complete.  For  while  she  may  bestow  her  goods  and  chattels  upon 
him,  under  suitable  circumstances,  he  can  no  longer  go  to  work, 
as  he  could  at  the  common  law,  and  make  his  title  complete  with- 
out reference  to  her  wishes.**  Under  the  North  Carolina  Consti- 
tution mere  possession  of  the  wife's  property  will  not  give  the 
husband  title.**.  Under  the  Ohio  Married  Women's  Act  a  hus- 
band has  the  burden  of  showing  that  his  wife's  property  was  re- 
ceived by  him  with  her  express  consent.^ 


45 


§  360.  Statutory  Power  to  Control  Separate  Estate. 

Under  the  Married  Women's  Acts  in  Colorado,  Georgia,  Iowa, 
Michigan  and  West  Virginia,  the  husband  has  no  control  over  his 
wife's  property.**  The  same  appears  to  be  true  in  Kentucky.*^ 
Under  the  Florida  Married  Women's  Act  the  property  of  the  wife 
remains  in  the  control  of  the  husband,**  but  she  may  terminate  that 
control  at  her  pleasure.**  In  Louisiana  a  husband  may  administer 
his  wife's  property  and  appropriate  it  to  his  own  use  in  any 
manner.*®  Under  the  Connecticut  Married  Women's  Act  of  1849y 
applicable  when  spouses  do  not  take  advantage  of  the  act  of  1877, 
the  husband  was  entitled  to  possession  of  the  wife's  personal 
estate  and  its  income  if  not  held  as  separate  estate.*^  Under  the 
Idaho  Married  Women's  Act  the  husband  has  the  management 
and  control  of  the  wife's  separate  estate.*^*  He  is  a  statutory  agent* 
His  power  as  such  extends  to  all  her  separate  estate,  whether  in 


43.  Vreeland  y.  Vreeland,  1  C.  E. 
Green  (N.  J.),  512;  King  v.  Gott- 
schalk,  21  la.  512;  Haswell  v.  HiU, 
47  N.  H.  407.  Under  the  Missouri 
Harried  Women's  Act  he  can  reduce 
her  choses  to  possession  bo  as  to  get 
title  only  with  her  written  consent. 
Gordon  v.  Gordon,  183  Mo.  294,  82 
S.  W.  11.  The  same  is  true  where  she 
gives  him  a  note  indorsed  by  her  with 
authority  to  use  it  as  collateral  for  a 
particular  purpose.  Hurt  v.  Cook, 
151  Mo.  416,  52  S.  W.  3^6. 

44.  Toms  V.  Flack,  127  N.  C.  420, 
37  S.  E.  471. 

45.  Tocum  v.  Allen,  58  Ohio  St.  280, 

50  N".  E.  909. 

46.  Sharshel  v.  Smith  (Colo.),  181 
P.  541;  Chicago  Bldg.  &  MIg.  Co.  v. 
Butler,  139   Ga.   816,  78   S.  E.   244; 


Chamberlain  v.  Brown,  141  la.  540, 
120  N.  W.  334;  Agricultural  Ins.  Co. 
V.  Montague,  38  Mich^  548,  31  Am.  B. 
326;  HaU  v.  Hyer,  48  W.  Va.  353,  37 
S.  E.  594. 

47.  McGregor  v.  Overton's  ExVs, 
29  Ky.  Law,  1146,  96  S.  W.  1114. 

48.  McNeil  v.  Williams  (Fla.),  50 
So.  562. 

40.  Florida  Citrus  Exchange  v. 
Grisham,  65  Fla.  46,  61  So.  1?3. 

50.  Miltenberger  &  Co.  v.  Keys,  25 
La.  Ann.  287.  . 

51.  Wagner  t.  Mutoal  liife  Ins.  Co., 
.88  Conn.  536..  91  A.  1012. 

52.  Sencerooz  v.  First  Nat.  Bank, 
14  Ida.  95,  93  P.  36^;  Bates  v.  Capi- 
tal State  Bank,  21  Ida.  141,  121  P. 
561. 

The  phrase  "management  and  con.- 
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or  out  of  her  poesession  at  marriage.  If  she  has  just  cause  to  ap» 
prehend  that  he  has  mismanaged  or  will  mismanage  it^  she  may 
have  a  trustee  appointed/*  Under  the  Texas  Married  Women's 
Act  the  husband  has  the  sole  right  to  the  management  and  control 
of  the  wife's  separate  estate/*  but  cannot  convey  it  without  her 
express  consent  or  ratification/^  nor  convert  it  to  his  own  use, 
nor  will  his  permission  validate  the  appropriation  of  it  by  others. 
His  right  of  management  terminates  on  their  permanent  separa- 
tion." 

§  361.  EfiFect  of  Fraud  of  Husband. 

Fraud,  coercion,  abuse  of  marital  confidence,  can  be  allied  by 
the  wife  against  an  unworthy  husband  in  support  of  her  title, 
whether  she  transferred  absolutely,  or  as  security  for  his  debts.''* 

A  husband  has  no  right  to  agree  secretly  with  the  purchaser  of 
his  wife's  separate  property  for  a  jwrtion  of  the  real  consideration, 
understanding  the  nominal  consideration  to  the  wife;  for  this  is 


trol"  implies  the  possession  of  the 
tiling  managed  or  controlled,  or  the 
right  to  possession  thereof.  Seneer- 
box  V.  First  Nat.  Bank,  14  Ida.  95,  93 
P.  369. 

98.  Sencerbox  v.  First  Nat.  Bank, 
14  Ida.  95,  93  P.  369;  Sencerbox  yf. 
First  Nat.  Bank,  14  Ida.  95,  93  P. 
369. 

The  power  of  management  and  con- 
trol given  a  hnsband  as  to  the  wife  'b 
money  gives  him  the  right  to  its  pos- 
session, to  draw  it  out  of  the  bank 
where  it  is  deposited,  to  reinvest  or 
redeposit  it  in  another  bank  and  to 
check  it  ont.  Sencerbox  v.  First  Nat. 
Bank,  14  Ida.  W,  93  P.  369. 

64.  Oehoa  v.  Edwards  (Tex.),  189 
8.  W.  1022;  Coleman  v.  First  Nat. 
Bank,  17  Tex.  Civ.  132,  43  S.  W.  938; 
So.  Tex.  Nat,  Bank  v.  Tex.  &  L.  Lnm- 
ber  Co.,  30  Tex.  Civ.  412,  70  S.  W. 
768.  The  phrase  * '  sole  management, ' ' 
in  Bev.  Stat.  Tex.  189^5,  art.  2967, 
providing  that  during  the  marriage 
the  husband  shall  have  the  * '  sole  man- 
agement" of  all  his  wife's  separate 
property,  implies  the  power  of  con- 
trol and  possession,  as  personalty  can- 
not be  managed  without  .the  power  to 
control  and  possession  thereof  to  that 


end.  Bledsoe  v.  Fitts,  47  Tex.  Civ. 
578,  105  S.  W.  1142.  The  phrase 
''during  marriage,"  in  Bev.  Stat. 
1895,  art.  2967,  providing  that  "dur- 
ing marriage '  *  the  husband  shall  have 
the  sole  management  of  aD  the  sep- 
arate property  oi  his  wife,  means  as 
long  as  the  marriage  relation  exists, 
and  at  no  time  during  the  marriage 
relation  can  the  wife  deprive  the  hus- 
band of  his  right  of  control  and  pos- 
sesffion;  he  being  present  in  the  mar- 
riage relation.  Bledsoe  v.  Fitts,  47 
Tex.  Civ.  578,  105  S.  W..1142. 

56.  Scruggs  V.  Gage  (Tex.),  182  S. 
W,  696;  Givens  v.  Carter  (Tex.),  146 
S.  W.  623;  Ligon  v.  Wharton  (Tex.), 
120  S.  W.  930;  Bledsoe  v.  Fitts,  47 
Tex.  Civ.  578,  105  S.  W.  1142; 
Hudspeth  v.  State,  54  Tex.  Cr.  371, 
112  S.  W.  1069. 

56.  Heintz  v.  Heintz,  56  Tex.  Civ. 
403,  120  S.  W.  941. 

57.  Therriaiilt  v.  Compere  (Tex.), 
47  S.  W.  750. 

58.  Dority  v.  Bority,  30  Tex.  Civ. 
216,  70  8.  W.  338  (affd.,  96  Tex.  215, 
71  S.  W.  950,  rfO  L.  E.  A.  941.) 

59.  Sharpe  v.  McPike,  62  Mo.  300; 
Darlington's  Appeal,  86  Pa.  512, 
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a  breach  of  faith  as  agent  or  trustee/®  In  Michigan  a  husband 
who  acted  as  agent  of  his  wife  in  selling  her  land  and  taking  a 
mortgage  for  deferred  payments,  and  then  became  the  assignee  of 
the  mortgage,  has  been  treated  directly  as  vendor  and  mortgagee, 
as  to  equities  growing  out  of  fraud  or  deceit  on  his  part  in  the 
transaction.** 

§  362.  To  Dispose  of  Real  Estate. 

A  husband  cannot  sell  his  wife's  separate  real  estate  during  her 
life  by  his  own  deed,'^  nor  create  an  easement  in  her  land„  perma- 
nent or  otherwise.'* 

In  some  States  the  husband  cannot  dispose  of  his  life-interest 
in  the  wife's  lands  at  all,  without  the  wife's  assent.** 

§  363.  Of  Personal  Property. 

A  husband  cannot  dispose  of  his  wife's  personal  property — her 
capital  especially  —  at  his  own  discretion:'"  A  purchase  of  per- 
sonal property  by  a  husband  with  his  wife's  funds,  under  an  agree- 
ment to  act  as  her  agent^  but  taking  title  in  his  name,  vests  the 
title  in  her.'*  In  North  Carolina  the  wife's  execut'or  is  entitled  to 
possession  of  her  personalty  as  against  her  husband,  in  the  same 
way  as  though  she  were  a  man.'^  Under  the  Indiana  Married 
Women's  Act  a  husband  cannot  bind  his  wife  by  an  investment 
of  her  money.**  In  Louisiana  the  husband  may  administer  the 
wife's  property  as  mandatory  without  formal  power  of  attorney ,•' 
but  cannot  transfer  her  right  to  a  note  payable  to  her  nor  bring 
or  defend  a  suit  respecting  it  without  her.'*  In  a  credit  sale  of 
the  wife's  paraphernal  property,  her  mortgage  attaches  only  from 
the  date  of  the  receipt  of  the  money  and  for  the  amount,'*     If 

M.  Beaudry  v.  Felch,  47  Cal.  183.  v.  Moore,  19  Ky.  Law,  1534,  43  S.  W. 

61.   Burchard  v.  Prazer,  23  Mich.  697    (piano) ;    Ago    v.    Canner,    167 

224.  Maas.  390,  45  N.  E.  754. 

68.  Prater     v.     Hoover,     1     Cold.  66.  Jones  v.  Chenault,  124  Ala.  610, 

(Tenn.)  544.  27  So.  515,  82  Am.  St.  B.  211. 

63.  Knoch  ▼.  Haizlip,  163  Cal.  146,  67.  Kilpatrick  v.  Kilpatrick  (N.C.), 
124    P.    998;    Harrison    v.    City    of  96  8.  E.  988. 

Sulphur  Springs  (Tex.),  67  8.  W.  515  66.    Comer   v.   Hayworth,   30    Ind. 

(consent  to  a  ditch) ;  Neumeister  v.  App.  144,  96  Am.  St.  B.  335. 

Ooddard,  125  Wis.  82,  103  N.  W.  241.  69  In  re  Leeds  &  Co.,  49  La.  Ann. 

64.  Coleman  v.  Satterfield,  2  Head  501,  21  So.  617. 

(Tonn.),  259;  Jcnney  v.  Grey,  5  Ohio  70.  Sterling-  v.  Johnson,  5  Mart.  K. 

St.  45.    ^Hter  in  some  States.    Cole-  B.  (La.)  362. 

man  v.  flcmmos,  56  Miss.  321.  71.  Foster  v.  Her  Husband,  6  La. 

60.  O'Brien  v.  Foreman,  46  Cal.  80;  £2;  Bobillard  v.  Poydras,  11  La.  279. 
KU'ln  V.  Rolbold,  89,111.  540;  De  Witt 
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she  is  depairiited^  A^iri  hitf'iirojlAtty'ilie  y^ai^s'the'ri^ht' tx)' W 
corer  airy  anKyanf  i^eiy^' by  iiiii  J  and  cdny^hetf' to  M&  awn  n^/* 

§  364,:   To  Biuad  A?fiaf*to.  :Etat^te  J>y  MortgMci 

The  husband  cannot  mortgage  his  wife's  sepftfjite  property:  £or 
his  individual  debt/»^:9^h^<t^5j;  au^ivj)^^^ 

aIty/°  In,  North  Carolina  a  husband  leannot.niorteaffe  his  wife's 
crops  without  her  joinder  in  the  deed/^  nor  in  Florida  without  her 
written  consent.  For  it- is  a  general  .p^mQ^ple  that  t^e  wifes 
separate  property  cannot  be  made  liable  for  the  debts  of  her  hus- 
band or  others  without  her  assent/"    In  Loulsrtaiifi'^httfctand^'cato- 

•  n(rtinctiitiberWfl  wife's '^a;raphiEfrna1p>dpi€t1y-fb*i  either 

by  mortgAg©  w  fi<jtitioh»  fliale,'1k)5obtain  thel'kpp^fcWt'^ecttrltyicif  a 
special'  mdrtgdge'  ftaifd  «  -^etidoi^S'lieniT^  "A  wife  is'  b6ttad  by ^  iter 
busb«3ard*6^iiotes'ian'd^n«*rt;gtfgeof  li^  latoduid^r  pt)Wef  of  afterfaey 
froiri  hetj^  bi  b!f  ihU  plddg^  df  >k65P'pei«ioii'al  propiefty  fer'hitf  tflVn 

'•'  bendfit'-wherfe  h^  h&^  a-  geWferal  ageficy  ftft*  her  vh  'slV  matl^fe** 
Wter^  a  ^if^  dire^teiil^her  'httfi»bazid'to  {[^^irdHade  stock' With^ter 
dieparateestat?e,>Ah0  w^s'held'botiiid  by  his  i)tedge  Of  the  st<)bk^ f or 
his  own  debt  fifter  taking  tiiteitt  his  own-^attie,'  whefe  tie  fil^dgtee 
had  tto  -QOtit^  dl'^hi^r  Y^ghts:'^'  ' 'In*  LotiiEfitfn^  it-  htisbAnd  bai^t 
mort^a^e  his'*wd^e^s:prop^rty^  in  liis'dwtL  naihe  and  to  aeonr^'hia 
debt  without  fepfeciai  anthority:"*  >  v  ■       ' 


T  I  •].■■'•''. 


§  365.  By  Leiise. 

Under. the  Mini]^esota  M/irried. Women's  Act  a  husband  qannot 
create  a  leasehold  jin  the.  wife's ,  land,**     Under,  the  New  York 

7S.'  Lehman  >^.  Conlon;  106  La.  ^1,      Mason^  4  Ghreeae  (la.),  231;  Tal^'  v. 
29  So.  S7?.':.  •         •      ..  (    DeO^reri,  18    N-.  T. ';a65;    9harp  .t. 

73.  Patterson  t.  Flanagan,  1  Ala.      WiekUifey  3  Litt.  10;  Johnson  y.  Bun- 
(S.  C.)  427.    '    •••       .-i     :  •••:  '  lyx^njrf'lnd.  115;     •'  ^       • 

74.  Farmer  v.  American  Mirtg.  do.,  79.  Terry  v;  Gilkdsoii,-  50'  La.  Ann. 


/       V 


116  Ali.  4lk>,  Ifea^So.  4^6/       '  1640,  24  So.  IM.   ' 

75.  l^arish-'v.  Austin  (Ttf'x.);  T6  8.  •'    80;  8av.' Bank  t)f  San  t>iegt)  OMinty 

W.  583;  Klein  v.  Frerichs,  127  \Rtonn.  v.  Daldy,:  11^1  Cal.  i9>,  63  P.  430; 

177,14ft  BTi'W. '2;  Kni^-^:"Becl^th  'TeinpleT.  Harringtotf  (Ore.),  1!»6  P. 
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Oommercial'  tJo.';  (T  Wyo."  tOOJf*  46  P.       430. 

1094.  "'    '    '•    •-■'    "'  '^  Sir,  LoVv-y  T.  Bofenfert,'110''nU'App. 

76.  Bawlings  v.  Neai;  122  NJ  0. 173,      16  (affd.;  209  Ifli  4<6'6,-  7<r  K.  B.  #9l) . 
29  S;'E.  93v  •••       '      ''    '    '>•'  " "  i  SJr  And^tBdn' T.  A'^a^ti^BtiftteHank, 

77.  Shomaker  v.  Watersj   5^   JHa.      ff2  Tex.  506,  71  Am.  St.  B.  867.      '* 
414,  52  SdJ '^.  •       ••     '^  '■'     '^  •'     ••I  Aik^'  w'B6Wns<ni,J  52  LaVAnn. 

78.  Hatchins  t.  Colby,  43  N.  H/i!{9 ;       925,  27  So.  529. 

Fa*rt  Ajif*Ai;'^40^a.-'2Wj  'tJe^Vge  v.  .''^84.  "^r^i^rtiii^  i^.  'W*iH«»,'S8  ^inn. 
BarfstoB^'  fS  •Cat'B2*^  <ilie<veUf''v.      116,  92  N.  W.  521. 
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faavixKg  no  knowledge  of  the  f act^  fihe  is  not  cliarged  with  his 
knowledge  of  the  f a^t  though  he  acted  as  her  ageiit  in  seciiring  the  ' 
loan,  as  he  acted  againist  her  int^rest.'^ 

§  372.  Rights  of  Husband's  Creditors ;  In  General. 

Though  it  id  not  against  public  policy  to  permit  a.  wife's  prop- 
erty to  be  taken  for  her  husband's  debts,**^  yet  uixder  most  Married 
Women's  Acts  property  hofid  yM^e  acquired  by  her  in  hier  own  name 
and  with  her  own  moliey  will  liot  be  subject  to  such  debt,^*.  whether 
acquired  before*  or  after  the  debt  wa:s  contracted,*^  especially 
where  she  had  no  ititerest  in  the  property  when  the  debt  was  con- 
tracted,** even  though  it  was  so  acquired  from  her  husband.** 
Thus  a  gift  of'  real  estate  to  a  wife  by  her  father  is  hot  subject 
to  her  hnsband^s  debts  becAtrse  he  conveyed*  it  to  the  father,  if  the 
conveyance  was  in  satisfaction  6i  a  debt  really  owed  to  him.** 
A  husband's  bona  fide  investment  of  money  in  improvements  upon 
his  wife's  estate  cannot  be  subjected  to  datisfacttori  of  the  claims 
of  his  creditors.*^  The  basis  on  which  her  property  may  be  made 
liable  for  his  debts  is  faith-  placed  by  a  creditor  in  his  apparent 
ownership  of  it,**  therefore,  if  the  title  to 'land  is  in  the  wife^s 


lU.  Huot.T.  Beeder  Bros.  Shoe  Co., 
140  Micli.  162,  103  K.  W.  669,  12  Det. 
L^.  N.  98. 

.  98.  Meier  &  Frank  Co.  y.  Br^ieey  30 
Ida.  732,  168  P.  5. 

86.  Studebaker  Bros.  "Mfg.  Co.  ▼. 
De  Moss,  62  Ind.  App.  635, 113  N.  E. 
417;  Morin  t.  Kirkland,  226  M^. 
345,  115  N.  E.  414;  Stewart  ▼.  Stew- 
art, 207  Pa.  59,  56  A.  323;  Patterson 
Y.  Gilliland  (Ala.),  82  So.  493;  Ban- 
kin  V.  West,  25  Mich.  195;  Hoover  v. 
Carver  (Minn.),  160  N.  W.  249; 
Evans  v.  Cullens,  122  N.  C.  55,  28 
S.  E.  961;  Farmers*  State  Bank  v. 
Keen  (Okla.),  167  P.  207;  Ernst  v. 
Wagner,  4  Walk.  (Pa.)  229;  Frost  v. 
Knapp,  10  Pa.  Super.  296;  Ball  v. 
Pcnn,  10  Pa.  Super.  544;  Emerson- 
Brant  ingham  Implement  Co.  v.  Broth- 
ers (Tex.),  194  S.  W.  608;  Bnm- 
ham  v.  Stoutt,  35  Utah,  250,  99  P. 
1070;  Miller  v.  McLin,  147  Ky.  248, 
143  S.  W.  1008. 

27.  Big  Plum  Creek  Turnpike  Co.  v. 
N.  L.  Walker  &  Co.,  145  Ky.  269,  140 
8.  W.  304 ;  J.  M.  Honaton  Grocer  Co. 


V.  McGinnia,  20  Ky.  Law,  157;  Chil- 
ton V.  Hannah,  107  Va.  661,  60  S.  £. 
87. 

28.  Barker  v.  Thi^er,  917  Ma^t*  13, 

104  N.  E.  572. 

29.  McCormiek  v.  Brown,  97  iteb. 
545,  150  N.  W.  827 ;  Morris  v.  Waring 
(N.  M.),  159  P.  1002. 

80.  First  Nat  Bank  v.  Biee,  22 
Ohio  CiT.  Ct.  183,  12  O.  C.  Dl  121;, 

81.  McFerrin  v.  Carter,  3  Baxt. 
(Tenn.)  335.  In  Texas  it  iff  held  that 
a  wife's  land  eannot  be  subjected  to 
the  husband's  debts  unless  the  im- 
provements  were  made  with  either 
the  husband's  or  community  funds, 
and  with  an  intent  to  defraud  cred- 
itors, in  wbich  the  wife  knowingly 
participated.  Maddox  v.  Summerlin, 
92  Tex.  483,  49  8.  W.  1033;  Palmer 
Pressed  Brick  Works  v.  Stevenson 
(Tex.),  185  S.  W.  99^;  Collins  v. 
Bryan,  40  Tex.  Civ.  88,  88  S.  W.  432. 

82.  O'Farrell  v.  Vickrage,  163  lU. 
App.  519;  Rickett  v.  Bolton,  173  Ky. 
739,  191  S.  W.  471;  Deacon  v.  Al- 
Bheimer  (N.  J.),  89  A.  512. 
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lffl».SBi#]||'i,&r:i'-"    -iiius-, 

iSgipart  froiji^  her  c<)ii;, 
ISor  of  hec  huabancj'^ , 
i  and  the  fact,  .tKat 

■^nefita  of  the  wife'a 

i  "whei^  matrimonial 

[^i^h  the  wife  be  rldt)^ ' 

i^sband/*    The^  <ffop» 

3|t  bettermentfi,  boild^' 

life's  fann^  of  teavM'^ 


C&mpbell,  43  App. 
gf,  T.  &  328.  ..     ..  ,,- 

, £^.  Meiaenlieimer,  20  Sf. 

[8»^  8.W.  968. 

*  .  Jones,  50  Ala>  VU- 

T.  Plavt,  50  Ala.  e07.' 

^Ir.  Barnes,;  Tl^  lU.  437;, 

r,  68  N.  T.  3^8;  Pfiinv 

[h,  78  lU.  S4. 

i;e  T.  Enonlt^,  6  AUtf)^ . 

_~  Lems  V.  Jobm,  84  CJal. 

[•^ightbwer,  21  Ark.  316.„ 

1,  SJldreUi,  32  Vt.  2ff; 

42  Barb.  (N.  Y.)  SJO;; 

_,      WUkipson,  ,  1     Hwia 

..3lE<!«^  Bobinson  v.'Hufhwmi. 
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bought  with  Iier  money,'  a  conversion  in  any  such  sense  as  to 
render  them  attiachable  for  his  debts/*  One  sed^ing  to  subject  a 
wife's  separate  estate  to  a  debt  must  aver  the  debt  was  herd.^* 
A  debt  due  from  a  husbiand  to  a  mortgagor  cannot  be  set  off  against 
the  mortgage  which  such  mortgagor  has  given  to  the  wife.^  Where 
one  having  claims  against  both  spouses  with  notice  receives  the 
money  of  the  wife  he  must  credit  it  on  her  debt*^  Property 
conveyed  by  a  htisband  to  his  wife  is  not  in  his  possession,  so  as 
to  be  subject  to  levy  for  his  debtd,  her  possession  being  not  his.^ 
Where  under  the  Michigan  Married  Women^s  Act  the  husband  had 
ndt  given  the  wife  the  right  to  her  own  earnings^  it  was  hdd  that 
the  m^ere  fact  that  the  wife  has  paid  part  of  the  purchase  price 
of  a  piano  did  not  give  her  title  as  agaiilst  his  creditord^'^  tinder 
the  Tennessee  statute  furniture  bought  by  a  husband  with  money 
g(v€lA  him  by  his  wife  wksheld  subject,  to  his  debts^  though  he 
giive  her  thiB;fiirnitura**  *In  Vir^iiia  it  is  held  where  the  Qom- 
j^ensation  of  th^  husband  for  services'  in  miEUiaging  ihe  wifoV 
saj[>ajrate  business'is?  inpi-e  than  sufficient  to  support  thp  family,  the 
ex6eds  belong^  to  his  creditors,  if  there  was  no  contract  between 
tie  flpoiises/^ 


§  37.3»  As  \o  Valup  of  Husband's  Sfetivices. :  :.--:;. 

.It  aeema  to  be. the  li^^ttled  Ameriean  doolrine  that  by:  worb'' 
ipg  Upon  the^wife'siand  the V  husband  acquires  -  no  beneficiall  in- 
tereflit>th^]*ein  ^hich  cain  be  enfariKid  in  eqtiitjl^  on'  behalf  either  of 
hjitiaetf ,  or  his  creditor&y  ill  absence  of  a  definite  lagreement  for 
cpoaipen'sation ;  unless,  po^ibly^  it  <  could  -  be  6hown  to  estoeed  in 
value  the  cost  of  supporting  the  whole  family,'*  nor  does  she  incur 

46.  Spooner  V.  Rejiiolds,  50  Vt.  437.  3  Va.  Sup.  Ct.  R.  491,  40  B.  E.  34; 

47.  Holt  V.  Gridlcy,  7  Ida.  416,  63  Pean  t.  Whitehead,  17  Gtat.   (Vi) 
P.  188.  503,  94  Ann.  Dee.  478;  Atkinson  v. 

48.  Cole  V.  Darling,  123  ffich.  1,  81  Solenherger,  112  Va.  667,  78  8.  E. 
K  "W.  967,  6  Det.  Leg.  Notes,  967;  727. 

CDonnell  v.  Bray,  99  Mich.  584,  58  54.  Buckley  v.  Wells,  33  N".  Y.  518; 

K  W.  475.  Webster    v.    Hildreth,    33    Vt.    457; 

49.  Chaaon  ▼.  Anderson,  119   Ga.  Oheuvete  ▼.  Mason,  4  Greene   (la.), 
495,  46  8.  E.  629.  281;    Betta   v.   Betts,   18    Ala.   787; 

50.  Wyatt  v.  Wyatt,  31  Ore.  531,  Oommonwealth   v.   Fletcher,    6   Bush 
49  P.  855.  (Ky.);  I'^l;  Bowe  V,  Drohen,  245  T. 

511  Le  Blane  ▼.  Bayers  (Mich.),  168  684;  Lister  v.  Voweti,  122  Ala.  264, 

N.  W.  445.  25  So.  564 ;  Martin  Y.  Banks,  89  Ark. 

59.  Bynum  ▼.  Johnston,  222  F.  659,  77,  115  8.  W.  928  Sharp  v.  Pitshugh, 

ia8  C.  C.  A.  188.  75  Ark.  562,  88  8.  W.  929;  Alscturf 

58«  Catlett  ▼.  Alsop,  99  Va.  *80,'  v.  WilUams,  196  Hi: '244,  63  N.  IL 
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liability  b^  the  f^ct^ that  sh^  pecurej^  hi$  ^eryjces  as  agent,**  nojr.tlie 
fact  that  she  mves  him  power  to  sell  it  fer  her/*  ;iior  .the  fact 
that  he  manages .^ier,j)rs)peit J  jj^^^  ?i*W>  ^^>^^^:M  W  CT^" 

deuce  that  the  qreditox  acted  ou.the  f^ith  of  .J]^isj|uppose4,l4tlft" 
or  that  the  property  is.reallj;  his  OWif?        ;     .,       ,  ..•  .  r 

With  the  as^nt  of  ihe  husband  and  father,  the  labor. of  the 
wife  and  ehijdren  :inay  be  besfcowed  upon  the  separate  property /of 
the  wife,  and  thus  enure  to  their  benefit. .  There  is  no  Jbiowlt  v\a^e 
of  law  whichiteqnireft  the  husbc^nd  and  father  ;to' compel  hifl  wijfe 
and  ehildr^i  toi  ^oirk  in.  ihe  ^einrice  >of  his .  cnedltoM.*^.  And  lit  is 
held  that  the  kuidband  may' stipulkte^  though: ini^olvent,  that: the 
product  of  his  own  labor  shaU  be* appropriated  to  hift  wife's 
separate  iwe.*®  If  4)ermitted  to  be  piaintained  upon,. his, life's 
property,  he  does  not  necessarily  .acquire  a  title  to  the  property 
or  Its  producte.  merely  by  bei^  towing  his  .w)luiitary  lafbof.upon  it.  ^ 
And  a  similar^  principle  zpay  be  applied  to  a  wife  si^pported  i^op 
her  husband's,  property."    ,      ,,       .  .,^  ;    ,;.    ^     ^.j 

But  it  is  >^^^,  th^t  ji^  .]j:H*ft?^>  ?>9^]*P^?i^^<Sfi4i  ^ftlt^^^flp^.?^ 
his  wifefs,  kpds  wjt^.^h^r  ,fi8sent-.n^ay,,|bei,<5o^Wered  befjtQ^^ 
for  the  .cfmmw)n..b^n^fi^^  or.|?ft.^,t9,  gii^e;  hix*. .I^e 

«  •  * 

.7^;  Elliott  Tr,.At>cm3aif,  ^5iJln^,..Ap]?,;,  .Wil|ia|ij^,.ft6  I.1L,  App.  395.    -  ;  ^  .^f 
290,  90  N.  E.,779:  Waaam  v.  Kaben.V        56.  Bepd  ▼!  Kimsey,  98   III.  App. 

45iiid.''ipi>;  AS(iWi&:  mi"  ^i^:''''-  •'  '^'''''';^  ;*  ''  '-"^^ 

.?31,  79J^r,',W,;Pp,.75,Aifu,8t,,R.{25.4;{,r..Pvmp  Piij^^  J}Jat.?a»H'TMai<»i..#^ 
Guthrie  ▼.  Pill,  138  Kjy.  181^  127  S.,      Ohio  Cir.  C^  183,  13  O,  C.  D.  101.. 
W.  7^7 ;'  Wiompson  &  Co/  vl  tayW    '^     58.'  if Arphy  y.  tTiHes,  1166  Uli  9*','  46 
(ky.>,.134^«;w;3»Tritrk-NaUh*«^'f-'Ni  B;:t72l    •'•    •    '•'!     '    '•:  '  ^   J'^ '"' 

Bauk  Y.  'h^^f  &9.  La.  AffH^^f^^jiT^Si  n    -59*  Jojin^oitt.  rail,.a.McCarti4«3. 

So.  133;  Hibbard  v.  Heckart,  88  Mo.  60.  Hodges  v.  Cobb,  8  Eich.  (8.  C.) 

App.   544';   :f**oi*  ir.  Siiapp,  10  Pit.  50w'   But'see  Penn  V.  Wfaiteheadfl*,  12^ 

Super.  296  5ila*titf  ▼.  Bemlirgton,  l()0  OrAtt;  (Va.)r4.   t'    -       '     **    '^ 

Wis.  540,  re  N. 'W.  6l4,  69  Am:  dt.  61.  Bush  v.   Vought,  55   Pa.   43t; 

R,  941  ;•  OMe^^W  y.  ftaftttJJwn  A* Wil-  Boss  v.  Goinbe*;  .23  Wis. ' 2«4 ;  ^'lier- 

liamson  Mfg;  ^.^"lyOal;  App.  IT9,  rioli'v.' Pluttilej^,  ^ 'Ma*.  B^^ ; ^age 

125  P.  a^S'jPeasrf  t^.  BaVko^sky-;  67  •  V.  tfeiuehy,  84  N.T.  2^8;  H*«elbAker 

111.  App.  2*74 ;'  Patton  >s-Bx  ^ir  v.  Smith,  >.  (Joodf eKowy  64 '  t».  238 ;  '  Fell«*  t. 

1^0  Ky.  8^19;  114  S.  "W.  3^5  taVh  v.  Aldin,  23  Wis;  301. 

Francis,   22   B^r.' Law,''iei8J   Black-  62.  Burcher  v.  Reata,  68  Pa/  421. 

bum  V.  Tioniiisim,  2t  Kj^JJA^,  1723,  'Scfe  ^Dean  V.  "Bailey;  50  HI.  481,  a6  to 

66  8.  W.  5,  56  L.  B.  A.  938;  J.  E.  "the  liability'  of   a   farm   and   stock, 

Hayner  ft  do,  v.  IfcKfee-,  2^  Ky.  -Law,  whei'e  the  "husband's  control  is  liofe  of 

1871.                                              '  •  8  character  inconsistent  with  the  eom- 

69.  l^ettnlird'  v.  Curt'an,  089  til.  122,  mon  interests  of  himself  and  wife.  * 
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right  to  the  products  of  his  own  toil  like  that  of  any  tenant^*'  and 
that  where  his  own  skill  and  service  were  the  chief  source  of  emolu- 
inenty  the  wife  ou^t  not  to  claim  all  as  her  own  against  him.** 
Moreover,  if  by  contract  express  or  implied  the  wife  is  indebted 
io  her  husband  for  his  services  as  managing  agent,  it  i-s  held  that 
she  is  subject  to  garnishment  at  the  instance  of  his  creditors.** 
And  under  an  agency  in  the  management  of  the  wife^s  lands  the 
produce  or  rent  of  the  lands  and  increase  of  animals  ate  the  wife's 
property  as  fully  as  the  original  property  whence  they  are  derived ; 
and  the  husband's  purchase  of  lands  with  such  profits,  or  the  rais- 
ing of  a  crop  thereon  under  his  supervision,  doei  ndi  necessarily 
fiubject  Land  or  crop  to  his  debts/ 


•6 


§  374^  £tfect  of  Husband's  Possession  of  Separate  Estate. 

.  Mere  possession  of  a  wife's  property  by  a  huaband  will  not 
fiubject  it  to  his  debts,*^  nor  does  the  fact  that  he  takes  title  to 
her  land  in  his  name  necessarily  have  that  effect,**  or  that  he  has 
her  property  billed  for  shipment  in  his  own  name.**/  If  the 
creditor  has  r6e<^iiable  cause  to  beli^v^  tnat  money  lre6eived  from 

■th^  husband  is  that  of  the  wife  he  gets  no  title  to  it^  If  the 
husband  has  erroneously  returned  her  property  as  his  for  taxation 

..be  jOitty,  as  agiainst  hi^  creditor, .  show  thd : faat^^  ^  Her  tight  to 
her  property  is  not  affected  by  the  fact  that  thcf  dettor  sends  her 
money  to  the  bank  with  instructions  to  credit. it  to  the.  husband/* 
n<;r  by  the.  fact. that. she' pannits  a  note  jEor  the  pisrdiaBe  price  of 
her  sieparate  estate  to  be  made  out  to  hiin  or  her  in  the  alternative, 
an^d  permits  him  to  keep  it,^*  or  by  the  fact  tiat  she  takes,  in  pay- 
ment a  check  payable  to  her  husband'e.order/^.  or  that  she  permits 
hdm'  to  sign  checks  against  her  bank-  account,'^  or  t^at  for  eon- 


61  EUjali  ▼.  Taylor,  37  HI.  247. 

64.  Glidden  v.  Taylor,  10  Ohio  St. 

65.  Keller  v.  Msyer,  S^  Oa.  406.  - 

66.  Bongard  v.  Ck>re,  S2  lU.  19. 

67.  Magerstadt  v.  Sehaefer,  119  IIL 
^pp.  166  (affd.,  ei8  iU.  361,  72  N.  E. 
1063) ;  State  ex  reL  Smith  ▼.  Jqnea, 
S3  Mo«  App.  151. 

66.  Gladstone  Lumber  Co.  ▼.  KxSty, 
64  Ore.  163,  129  P.  763;  Kelsoa  ▼. 
Yaaden,  99  Tenn.  224,  42  a  W.  5; 
Bal^  ▼.  Abiight  (Tex.),  43  8.  W. 
53S. 

68.  First  Nat.  Bank  v.  Qatton,  71 


BL  App.  323  (affd.,  172  Dl.  625,  60 
N.  E.  Ul);  Glover  ▼»  Suter,  .18  Ky. 
Law,  1018,  88  S..W,  669.  . 

70.  Ma^n  ft  B.  S^  qo.  t.  Lane,  6 
Ga.  App.  549,  65  8.  E,  300.     . 

71.  De  Ijoach  ▼.  Sarratt,  55  8.  C. 
254,  33  8.  E.  2»  35  8.  E,  441.  • 

79.  First  Nat.  Bank  ▼.  Gatton,  178 
HI.  625,  50  N.  E.  121, 

76.  Coiry  t«  Jonei^  114  Ala.  502,  81 
So..  815* 

74.  Norton.  ▼.  Beed  (Teuu),  48  (L 
W.  688. 

75.  Eean  y,  Xeaa,.172  HL  App;  188. 
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venience  «he  takes  in  pAjment  a  note  payable  to  Mb  orderi  where 
the  creditor  was  not  misled/* 

§  375.  Transactions  in  Fraud  of  Creditors. 

Yet  the  credit  the  husband  may  derive  iiom  his  own  business 
transactions  from  a  use  and  enjoyment  of  the  wife's  separate 
estate  should  be  well  considered  where  his  creditors  sue ;  and  it  is 
held  upon  high  authority  that  purchases  of  real  or  personal  prop- 
erty, made  during  coverture  by  the  wife  of  an  insolvent  debtor, 
should  be  suspiciously  regarded  and  not  allowed  to  prevail  in 
contests  between  his  creditors  and  her,  unless  she  can  show  that 
she  paid  bona  fide  from  her  separate  means/^  But  the  ^'  manag- 
ing agent"  doctrine  has  it  limits,  in  New  York,  as  elsewhere; 
and  where  there  is  a  mere  shifting  of  property  from  husband  to 
wife,  and  from  wife  back  to  husband  as  her  managing  agent;  or 
where  the  husband^  doing  business  as  his  wife's  agent^  obtain* 
goods  on  credit  under  false  pretences,  and  thefn  get«  her  to  make 
an  assignment  of  them^  such  an  artifice  for  evading  his  creditors 
is  likely  to  fail.'* 

§  376.  As  Wife^s  Agent  in  General. 

A  wife  is  not  bound  by  her  husband's  unauthorized  or  unratified 
acts,'*  even  for  supplies  purofaaded  for.  land  of  which  he  had  a  life 
estate,  and  she  a  remainder  held  In  trust  without  trustees,  even 
though  he  ^sumed  to  act  a^  "  agent  or  trustee,*'**  but  he  may 
now  be  employed,  either  with  or  without  eompensatioHy  a^  his 
wife^s  agent  in  the  management  of  her  lands,**  or  as  to  her  sepa- 
rate estate  generally,**  without  formality  other  than  that  required 


W.  King  t.  Wdlh,  106  la.  649,  77 
Ji,   W.  338. 

77.  Seitz  T.  MHeUell,  94  IT.  8.  580. 
The  vneotrbbdrated  testiiiioiiT'  of  tiie 
iponses  themselvM,  on  sneh  a!n  isfflie, 
is  not  to  be  favored.  BesikNi  t. 
Ereland,  26  N.  J.  Eq.  468. 

7§.  Wamer  T.  Warren,  46  N.  Y. 
228;  Edgerljr  v.  Whalen,  106  Itaai^. 
307;  Little  ▼.  Willets,  S 5  Barb.  (N. 
T.)  125. 

7t-  Blount  v.  Dagger,  115  Ga.  lOff, 
41  8.  E.  270;  McMillan  t.  Wilcox,  12 
Ga.  App.  721,  7S  8.'E.  270;  8enoerboz 
▼.  First  Nat.  Bank,  14  Ida.  95,  93  P. 
369;  Meelu  t.  Indiana  Loniber  Co. 
(Ind.),   105   N.   E.   947 J    Baker   v. 


Brandage,  ISl  Minn.  299,  154  N.  W. 
1086;  Norfolk  Nat.  Bank  ▼:  Nenow, 
50  Neb.  429,  69  N.  W.  936 ;  Onrtie  r: 
OldB,  250  Pa.  320,  95  A.  526« 

M.  Byne  ▼.  Corker,  100  Oa.  445,  28 
8.  E.  443. 

81.  Walker  ▼.  Carrington,  74  HI. 
446;  Bongard  ▼.  Core,  82  lU.  19. 

8«.  Watring  ▼.  Gibeon  (W.  Va.), 
100  8.  E.  68;  Marbary  Lumber  Go. 
T.  Woolfolk  (Ala.),  65  6o.  4B;  Mager- 
stadt  ▼.  8chaefer,  110  III.  App.  166 
(affd.,  213  lU.  851,  72  N.  E.  1068) ; 
Taylor  v.  Minigos,  66  111.  App.  70; 
Sntfaerin  v.  Cheeney,  85  Kan.  122,  116 
P.  254 ;  Hunt  v.  Rhodes  Bros.  Ct>;,  207 
Mass.  30,  92  N.  E;  1001;  First  Coin- 
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ia  the  case  of  $iij  peraon  sui  jurUi.^*  Her  de^tli  will  revoke  auch 
an  agency.**  As  such  he  may  perform  for  her  all  tbe  ii^ual  serv* 
ices  without  compensation,  without  subjecting  her  property  to  his 
debts.*'  Under  the  Alabamd  Married  Women's  Act,  autnorizing 
spouses  to  dispose  of  her  separate  estate  by  parol,  she  may  author- 
ize him  to  vote  her  stock  in  a  c6rporation.**  In  Missouri  she  can- 
not have  an  agent,  eveii  her  husband,  as  to  land  owned  by  her  in 

fee.*^ 

'       ••  . 

§  377.  Scope  of  Agency  in  General 

The  geneiral  principles  of  the  law  of  agency  apply  to.  ca^ea  where 
parties  are.  husband  and  .wife,"^  and -wiieaa  Bhe  makea>  bim  ber 
agQnt  ahe  is  bound  by  bis: acts  witbiu  tl)e  acope  of  bjs  autbprity/^ 
whether  tbe  fact  pf  agencyia  disclosed  or  not.*^  A  mairied.l^Qii^ai); 
oannot  give  to  any.  agent  a  power  which  sbe  dioea  notbei^delf -poBg^sa 
aft  Ito  ber.si?pairat6  ^9tate.*^  3he  misij.  give  bitn  a  pow^  of  attoro^ey 
and  reqniire  bim:  1k>  Jmtaue  it^^  teriz^s  carefully.*'  Aod  the  .ivi£i^ 
vmy  employ:  other  'fl^Qta,  wbo  will  ^ot  be  held  »i>swerable:  to  bim; 
for  executing  her  orders.**  ■.../:•,       .    :  ^. 

mercial  Bank  t.  Newton,  117  Uich....^lJ^  l^.^.fi^Zt.^,Aiii.^e:KjL.S^^;^B^p^ 
438,  75  N.  W.  j934,  5  I>et.  Leg,  N.    "v.  Cannel  City  Oil  Co.  (I^d!),  121  N. 

276;  Rankin  V.  "West,  25  Mich.  195;*  fi.  ^6*                                          '   ' 

City  of  J^piinixreL*  Red  T.lFreeman,  •  89.  Thompson  .  v. 'iBtoirn^  lOfi  Ijl; 

^25  Mo*  App.  717,..3L0a  a  W-  130 J    '  .367,  76  N,  W,,819;  .MvW?»k.v.  ]Uit«» 

Stout  V.  Perry,  152  N.  C.  312,  67  8.  123  la.  310,  98  N.  W.  779:"  Thonum 

B.   757;    Taplin  ft  Xtowell  y.   Clurk  '  t.  Equitable  Building  ft  Loan  Assn:, 

(Vt.),  95  A.  491;  Dickey  t«  Vaughn  '  215  Pa.  259,  64  A.'  531*;   Swatt»'  v. 

(AUu),  73:80.,  507;  Nigh  T,  Dovel^Sf  Harrison,  X9.0a..  Apf^.  m,  91  8,  ^ 

III.  App..228;;  Wasam  v.Baben,  45  ^37;  Weatera  Carolina  Realty  Co.  ▼. 

Xnd.  App.  221,  9d  N.  E.  636;  ^aze-  Bumbough,  18  N.'  C.   641,  "90  B.  E. 

more  ▼.  MouniaiA  121  N*  <}.  59 ;  Tr»p^  93.1 ;  Bank  of  ,E|entoii^7^  Pfeble^JS?  p^. 

nell  V.  ConWyn;  37  W,.  Vji^.,  «42„  1^  230,   170  P.   302;    Leppel  ,y«  Bn^le^ 

a  E.  570;  Haf ris  v.  Weir-Shugart  Co.^  kamp,  Vi  Colo.  App.;  79^  54  P.  4^3. 

51  Neb,  483,  70  N.  W.  1118.                 >  Wheve.a  huflband,  while  collecting  reni 

'  88.  Stoat  ▼.  PjBirry,  152  N.  C.  .812,  of  his  wife's  tenant,  .and  in<  hejr  .ab- 

67    8.    E.    757;    Barber    y.    Keding'  8ence»  .eonunitte4 .9&  assault,- the  wife 

(Tex.);  ^04  8..  W.  139.  could  not  be  held  liable  therefor  i« 

84.  Strong  t.  Oambier,  155  ■  App.  the  absence  of  proof  that,  in  appowt- 

Div.  294;  140  N.  T.  8.  410.  i|ig  her  husband  her  agent,  she  acted 

85..Torrey  ▼.  Dickinson,  213  lU.  36|  of  her  own  free  wilL     .0 'Carroll  t. 

72  N.  E.  703;  Gibson  y.  Kinupit,  113  8tark,  85  N.  J.  Law,  438,  89  A..  989^ 

111.  App.,  611.  SO.  Williamson  V,  0 1>wyer  ft  Ah^m 

86.  Hoene.T.  PoUak,  118  Ala.  617,  Co.,  127  Ark,  530,  102  6.  W.  8flp. 

24  8o.  349,  72  Am.  8t.  B.  189.  .  M.  Kenton  ins.  Co.  ▼.  McClellan,  4a 

87.  Spurlock  y.   Doroan,   182   Mo.      Mich.  564.  . 

242,  81  8.  W.'  412.  92.  Nash  y.  Mitchell,  71  N.  Y.  1)00. 

.  88.  BunyooB  y.  S&ell,  116  Ind.  164^  93.  Southard  y.  Plununer,^  36  Me.  04. 
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The  undo^cbted  right  of  the  Trife,  on  general  principles,  to  treat 
her  hnsband  as  the  trustee  of  heir  separate  propertjy  has  j^ven  ride, 
under  the  Married  Women's  Acts,  to  perplexing  qnefstions  as 
between  hereelf  and  his'  creditors;  In  New  York,  her  privileges 
in  this  respect  are  carried  very  far ;  for  she  may  employ  he*^- 
husband  as  her  managing  agent  to  control  her  property^  without 
subjectiijg  it  to  the  claim  of  his  creditors ;  the  application  of  an 
indefinite  portion  of  the  income  to  his  support  does  not  impair  her 
title  to  the  property;  and  neither  he  nor  his  creditors  will  acquire 
an  interest  in  the  property  through  his  services  thus  rendered.** 
In  Illinois,  too,  it  is  well  recognized  that  the  wife  may  make  her 
husband  her  agent  to  collect  debts  due  her,  to  receive  from  others 
the  income  of  her  estate,  and,  like  other  agents,  to  manage  and 
control  her  separate  property  in  her  name.*"^  Such,  too,  is  the 
rule  of  certain  other  States,  to  the  practical  disadvantage  of  the 
huslband^a  creditors,  as  well  as  for  the  wife's  protection  against 
her  husiband.**  In  Maine  the  husband  may  sue  for  damages  to 
his  wife's  separate  estate  while  managing  it  for  her.** 

§  378.  Scope,  of  General  Agency. 

A  husband  who  is  general  agent  for  his  wife  in  the  construction 
of  her  building  has  implied  authority  to  make  changes  in  the 
building  contract,**  and  may  bind  her  by  a  note  given  for  money 
which  is  expended  in  grain  deals.^  A  husband  who  has  general 
power  to  manage  his  wife's  land  may  bind  her  by  an  agreement 
with  other  land  owners  for  joint  drainage  of  the  lands.*  A  gen*> 
eral  agency  will  not  bind  the  wife  by  his  fraud  in  making  a  con- 
veyance for  her  as  such  agent  where  their  interests  are  antag- 
onistic* A  general  power  of  attorney  by  a  wife  to  her  husband 
for  the  sale  of  her  stock  does  not  empower  him  to  apply  the  pro- 
ceeds to  his  debt,  or  warrant  the  vendee  in  doing  do,*  nor  to  bind 
her  by  notes.*     General  authority  to  manage  her  property  does  not 

94.  Buckley  v.  Wells,  83  N.  Y.  518;  1.  Bnchanan.  Elevator  Go.  v.  Lees 

Knapp  V.  Smith,  27  N.  Y.  277.  (N.  D.),  163  N.  W.  264. 

90.  Patten  T.  Patten,  75  HL  446.  9.  Irwin  v.  Hoyt,  162  la.  679, 144  N. 

96.  Aldridge  v.  Muirhead,  101  U.  8.  W.  584. 

397;    Coleman   t.   Semmes,    56   Miss.  8.  Manahip  v.  Newton  (8.  C),  89  8. 

321;  Wells  Y.  Smith,  54  Ga.  262.  E.  467. 

97.  Woodman  t.  Neal^  48  Me.  266.  4.  Wilson  ^  Wilson-Bogers,  181  Pa. 
But  only  in  her  nam^y  in  aeeordance  80,  37  A.  117. 

with  statute.  5.  Morris  v.  Friend  (Ark.),  173  8. 

98.  Bryan  v,  Hunnicutt  (Ala.),  75      W.  199. 
So.  471. 
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imply  power  to  bind  lier  by  a  purchase  of  other  property  of  like 
nature/  Or  to  apply  rents  to  improvements  or  the  {Payment  of 
taxes.^  A  wife  is  not  bound  by  the  hucA>aud'B  agreement  establish- 
ing her  boundary  lines^  even  though  he  is  her  general  agent  in  the 
management  of  h^er  lands  and  business.' 

§  379.  Implied  Authority  as  Agent 

If  a  wife  has  once  authorized  her  husband  to  act  for  her,  she 
will  continue  to  be  liable  for  his  acts  to  anyone  knowing  of  the 
agency  till  she  ha^  notified  such  person  of  its  termination.* 
Authority  to  a  husband  to  sell  his  wife's  property  implies  author-, 
ity  to  receive  payment/®  but  without  special  authority  a  husband 
acting  as  his  wife's  agent  cannot  accept  anything  but  money  in 
payment  for  her  real  estate/^  nor  on  her  promissory  note/*  nor 
appropriate  the  money  received  to  his  own  use.^*  Her  indorse- 
ment of  a  promissory  note  to  his  order  is  sufficient  authority  for 
him  to  collect  it  fOr  her."  A  power  to  collect  l^oney  for  a  wife 
does  not  give  power  to  make  a  gift  of  it  to  a  third  i)erson."  Her 
authority  to  pledge  her  property  will  not  authorize  a  sale.** 
Authority  to  a  husband  to  make  his  w&fe  a*  daftnitp  specified 
cpnjtraet.  does  t^ot  empower  him  to  make  other  Muitriusts'  hot 
specified,  though  in  relation  to  the  same  subject  matter/^  as  where 
he  contracts  to  pay  a  oommissiotL  for  the  sale  of  her  land>  he  acting 
as  feer  agent  for  the  s^le.**  Where  a  wife  intrusts  a  deed  to  her 
husband  for  delivery^  he  has  implied  power  to  make  reasonable 
stipulations  as  to  the  delivery  which  are  within  her  instriietidns 
and  not  in  fraud  of  her  rights.^*  .A  husband  having- authority 
fi^om  his  wife  to  build  a  barn  may  employ  a'oontractot  and  author* 

ize  him  to  procure  material*®    It  has  been  held  that  where  a 

< 

«.  Dtr  Bose  t.  Gladden,  75  S.  C.  78,  14.  Stone  v.  Gilliam  Exch.  Banit,  61 

6b  8.  E.  15S.  Mo^  App.  9.         ' 

7.  Taylor.  V.  Taylor,  54  Ore.  560,.  IS.  Mitchener  y.  Praaer,  16S  Mo, 

103  P.  524.  App.  265,  153  S.  W.  488. 

8»  McGombs  ▼.  Wall,  66  Ark.  336,  IS.  Morgan  ▼.  Hays  (Texi),  l47  S. 

50  S.  W.  876.  W.  315. 

9.  Howard  v.  Strairbridge  Ss  Clo-  17-  Crawley  v.  Watt-Holmes  Hard- 

thier,  165  Ky.  88, 176  8.  W.  977.  ware  Co.,  12  Ga.  App.  567,  77  8.  E. 

la  Long  T.  Martin,  71  Mo.  App.  106. 

569.  18.  HamweU  ▼.  J.  D.  Arnold  ft  Ce., 

11.  Bnnyon  ▼;  6nell,  116  Ind.  164,  128  Ark.  10, 193  8.  W.  506. 

18  N.  E.  522,  9  Am.  8t.  B.  839.  1».  Bott  t.  Wright  (Tex.),  182  8. 

1«.  Carver  yt.  Cunror,  53  Ind,  241.  W.  960. 

18.  Beynolda  ▼.  Nat.  Bank  of  Com-  20.  Elliott  ▼.  Bodine,  69  N.  J.  Law, 

meree  (Kan.),  178  Pa.  605.  567,  36  A.  1038. 
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huAand  was  executor  under  a  ynll  containing  a  l^cy  to  his  wife, 
and  under  which  she  was  trustee,  had  authority  to  employ  counsel 
and  other  assistance  i^  the  management  of  the  estate  and  property, 
including  the  trust  estate,'^  The  marital  relation  givee  a  husband 
no  authority  to  consent  to  a  surgical  operation  on  the  wife,  as  she 
i§  capable  of  consenting." 

§  380.  Voviw  to  iSind  Wife  by  Declaratidkis. 

The  general  rule thfit.a ^riniiipal  is  bodindby  the  ifepre^entations 
of  an  agent  as  to  existing  Tacts  in  regard  to  the  Subject  matter  of 
the  agency  applies  to  a  wife's  agent.^*  Thus.d^ivery  to.a  ixus- 
band  of  a  note  made  by  the  wife  as  surety  is  authority  for  his 
delivery  of  it  and  to  bind  her  by  liis  representation  that  she  made 
it  as  principal,^*  j^nd  T^srhere  he  manages  her  business  he  has  implied 
authority  to  make  representations  as  to  her  financial  condition.** 
A  wife  is  bound  by  her  husband's  ftdmimoh  T^hen  he  acts  as  her 
agent,**  but  not  other^eisei,*^ .  I)eclaratioris  tot  made  at  the  time 
of  a  transactioii,  a^id  disf^mected  .with  his  i^t>  ^aa  h^,  age^t,  jblx^, 
not  adniissiUe' in' evidence  against  hery ^veii  though  th^.ttiight  be- 
as  against  him.^elfi^ '  An  Authority  to  declar(^'  tli^t.  a'  wife'  is'^ii' 
partnership  .yith  her  husb^4..cannpt;;t)e  iii^erred  f  r6?n  his  ^iitjior^j 
ity  to  attend  geneif ally  to  her  busineas;^^ 


.  •:  ' 


«f  :  ^ .    '       ■:•.'.:.•.     i- 


i  ti 


§  3ai.  Eyideiice  of  Agency  iti  Genectf. 

Thehusband*s  ag<?ncy,  Wh^thei*  created  under  suspicious  cifcum-' 
stances  or  not,  as  regards  tfee  pu,Wic,  nIs^  Uka  other  .^gencicj?, 
a  matter  of  fact  for-  legal- adbertainpsent  upon   all  the  proofs' 
A  husband's  ageiicy  to  act'  iot  his  wife  must  in  some  way  affirmii- " 
tively   appear.*!^     The  fagt  ^^f   agency  must  be   clearly   estab;^ 

21.  Sowles  ▼.,  HaU^  1^  Vt .  65,  ^50  .A!J.  N.  1^.  625 ;  Bicks  v.  "Wason,  154  N;  C. ,' 
550.              Vj       '  .'                   .•.'".-'  262,  70*  Sl  E."  476/""    '•"' 

22.  :PTatt  v.*  bavis,  224  lU.  300,79  f^S.  Lfvealey' v.  Lasalette,  28.  Wl^.*^ 
N.  K.  56t2,"  r  I4.  B.  A.  O^.B.)  609.*,  J    "  38 -Warner  v'.  Warren,  46  jf.  Y.'22&; 

23.  Watring  v,"  (JUbspij  (W,  YaVJ,  ^  29.  First  Nat. . Bank  v..  Leland,  122  ' 
100  S.  ll.  68.,  ■                                          \  Ala.  ;289,  25  80.195.  '  '                ,     '    ,,    ' 

24.  Wm.  "Deering  &  Co.  v.  Veal,.  25.",  SO.  Dtissoulas  v;  Thonjaa.  (i>e\.)^  65 
Ky.  Law,  1809, '78,B.W.  886.                  .  A..,590;,  Axson,  v.  i^elt^  163^578,' 

25.  Morris  V.  Posner,  Ul  la.  335,  '  30  8.   E).  262;   BlacVstone  t^  Widm- 
82  N.  W.  755,                          /        *  camp;  145  Ga.  689;.  6^  8.  K  745 ;  Wait ' 

26.  Arnold  ▼.  Loomia,  110  Call  95,  ^  v.  Baldwin,  60  Mich.  622,  27  N,  .'W.' 
148  P.  518,  .  697,  1  Am.  St,  B.  551;  Slaugiiter  ▼.,  ' 

27.  liohrman  v.  Gnmdler,  168  Hi.  ,  Elliott,  138  Mo.  Appi  69?,  119*  8.  W."  ' 
App.  16t;  Ewing  v.  Gray,  12  Ind.  64;  481;.  Guenther  v,  Moffett  (N.  J.),  tl  ' 
Green  v.  Pearlstein,  213  Mass.  360, 100  A.   153;    8nyder  .  v.   Sloane,   65   App. 


§"382 


HUSBAND  AND   WIFE. 


4bo 


lished."  His  possession  of  her  property  is  some  e^deiic^  of 
agency  to  deul  with  it,**  but  It  is  not  conclusive,**  as  Is  her  per- 
mitting him  to  do  business  generally  in  her  name.**  Whe^e  the 
transaction  lu  question  concerns  their  household  goods,  slight 
ovidcnco  will  establish  the  fact  of  agency.**  The  same  U  true 
wh^n>  his  acts  in  regard  to  her  property  tend  to  carry  out  her 
known  wishes.**  Under  the  Alabama  atatpte; a  wlf^  may  €^y .qcm- 
iract  itt  writing  with  her  husband  a  written  consent,  and  therefore 

•      * 

t'tniH^  authoriie  him  orally  to  act  as  her  agent *^ 


$  382.  Burdea  of  Ptool 

IVt^vus  dealing  with  a  husband  as  his  wife's  agent  are  at  their 
jvril  to  know  that  he  has  authority*  Therefore  the  burden  of 
l>roof  is  on  the  party  rdjing  <m  such  agency  •     It  may  be  shown 


IX^M\  n  X.  T,  a  Ml; 

T.  IVfcr*  SO  >Iac  121,  €1  X. 
S<;$;  Hr««7  t.  Aa^rws,  St 
1*1  R  laS:  Tbv  T.  C^id,  las 
4T^  SI  &  B:  SSC; 
»  T%a.  C^  *K\  lir  a. 

1**  Ail.  SS9C  «§  ^k. 


T.  a 

44*. 

ac 


&  1 

*■♦-»    ^p    ^     «^. 

t^  **  Vx.  ^\  <  $;  w:  i»*;  Luagr 
»«ttfc.  t?;i  X<iw   i«¥w  54  3L  W.  473; 

^fi««  ^  B^'tm^  ^  X  J.  Lair,  SIT, 
»  X  :t/c^  :a«i^  X  PWi»»  114 
Xtw.  'Tt^  <aj,  ^n>  X  T.  S.  38C 

^    X.  ^  ^u.  ^;5    ^wte»l  ji  ■Ml  na 
^  "T^ir^baail  t,  I^:^  ^w.  Ta.>.  M  a 


an  contracts  as- 
made  bj  the  hxa- 
might  be  implied. 
4T  Ore.  603,  83  P. 
a  wife  kaew  her  boa- 
tiTiB^to  bring  about  a  aalc 
•£  Iter  piufjcitj  and  it  was  within  her 
ngjlkt  tD  approve  anj  sale  he  might  ar- 
mafit  ibr  if  she  f oand  it  satisfactory, 
tftat  dbea  not  render  her  individuallj 
9aUi»  In  eominnaata  brokers  engaged 
^  tba  hnsband.  Bierkamp  v»  Ben- 
thifltt  (la.),  155  N.  W.  819. 

SOL  Parman  r.  Chicago,  B.  1.  9b  P. 
I^r.  CiK,  aa  la.  395, 17  N.  W.  598. 

ML  l^mes  t.  Bockwell,  156  Masa. 
372,  31  N.  E.  484. 

37.  First  Nat.  Bank  ▼.  Leland,  122 
Ala.  289;  25  So.  195;  Beeves  ▼.  Me- 
Xein,  127  Ala.  175,  28  So.  623. 

9lL  Kenton  Ins.  Co.  of  Kj.  y.  Me- 
Ckllan,  43  Mich.  564,  6  N.  W.  88. 

Ml  Colt  T.  Lawreneebarg  Lumber 
€K  44  Ind.  App.  122,  88  N.  £.  720 ; 
I^ividson  T.  Slack,  143  la.  104,  12p 
X.  W.  109;  State  ex  reZ,  Armour  Pack- 
ing Co.  T.  Dickmazin,  146  Mo.  App. 
39«>  124  a  W.  39 ;  Enencel  v.  Nichol- 
son^ 155  Mol  2S0,  56  8.  W.  1076; 
Sp«xsa  T.  Weinberg,  27  Misc.  774, 
57  X.  T.  a  161:  Citiiens'  Sav.  Bank 
ft  Tbwt  Cow  v.  Jenkins  (Vt),.  99  A. 
250. 
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hy  ally  eTidence  from  \^ich  agency  can  be  reasonably  and  logically 
mfertred/^  if  the  evidence  fairly  indicates  tliat  his  acta  wer6^  with 
her  knowledge  and  aeqiriei9Cen«e/*  The  evidence  should  be 
direct**  In  Missonri  it' is  sraid  that,  to  establish  an  agency  of 
the  fansblmd  on  his' wife^s  behalf;  the  evidence  must  be  more  cogent 
and  strong,  and  more  satisfactory  than  woruld  be  required  between 
persons  occupying  different  positions,**'  especially  wliere'the  can*- 
traet  is  t^  manage  her  separate  estate  and  calls  for  compensation 
to  him  foir  servioest  which  the  relation  obliges  him  to  do  for  noth- 
ing/* It  may  be  established  by  circumstantial  evidence,*'  but  it 
need  not  Twually  be  in  writing/*  Her  silence  when  in  her  pres* 
ence  he  makes  a  cdntract  f or  her  is  usdally  sufficient  evidence  of 
agency.*'  Her  failure  to  object  when  she  has  knowledge  of  hia  deal- 
ings with  her  property  as  her  agent,**  or  where  the  facts  put  her  on 
inquiry  to  learn  his  acts,  ate  both  evidence  of  agency.**  The  wife's 
denial  of  the  fact  of  agen<jy  may  be  controlled  by  other  evidence, 
including  her  previous  inconsistent  declarations.** 


§  383.  Presumptions. 

No  presumpticHi  of  such  agency  arises  merely  from  the  fact  of 
the  relation,*^     The  courts  in  Illinois  go  so  far  as  to  hold  that  the 

40.  Limge  ▼.  Abbott,  114  life.  1T7, 
95  A.  942;  Bigelow  t.  Woolverton,  65 
MiM.  178,  119  N.  T.  8.  630. 

41.  Chamberlain  v.  Brown,  141  la. 
540,  120  N.  W.  334;  Newton  Centre 
TniBt  Co.  V.  Btnart,  201  Mass.  288, 
87  N.  R  630. 

4S.  Cox  ▼.  8t.  Louis,  M.  Sb  8.  E.  Hj. 
Co.,  Ill  Mo.  App.  394,  85  8.  W.  989. 

4S.  Brown  v.  Daugherty,  120  P.  526; 
Brown  ▼.  Connecticut  Fire  Ins.  Co., 
197  Mo.  A^).  317,  195  8.  W.  62; 
Ejstra  y.  Capelle,  61  Mo.  578.  See, 
further,  Aldridge  v,  Muirbead,  101  V. 
8.  397;  Paine  ▼.  Parr,  118  Mass.  74; 
Bentel  v.  Standau,  7  Kan.  App.  813, 
53  P.  836. 

44.  In  re  Simonson's  Estate,  164 
Wis.  590,  160  N.  Vr,  1040. 

45.  Baner'B  Law  Sb  Collection  Co.  ▼. 
Berthianme,  21  Cal.  App.  670,  132  P. 
596. 

40.  Lister  v.  Vowell,  122  Ala.  264, 
25  So.  564;  Long  V.  Martin,  152  Mo. 
668,  54  8.  W»  473 ;  Btenson  t.  Lan- 
caster, 178  Mo.  App.  340,  165  8.  W. 
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1158;    Bnrchett  v.   Hamill,    5   OUa. 
300,  47  P.  1053. 

47.  Poertseh  ▼.  Germniller,  9  App. 
D.  C.  351 ;  Shimer  ▼.  Ronk,  139  App. 
Div.  137, 123  N.  Y.  8.  479 ;  Kissinger 
y.  Jacobs,  113  K.  Y.  8.  819;  Laycock 
▼.  Parker,  103  Wis.  161,  79  N.  W. 
327. 

48.  Brooks  ▼.  Greil  Bros.  Co.  (Ala.), 
81  8o.  549;  Journal  Pub.  Co.  t.  Bar- 
ber, 165  N.  C.  478,  81  8.  E.  694; 
Barrf  v.  8tover,  20  8.  D.  459,  107  N. 
W.  672;  Horr  ▼.  HolKs,  20  Wash. 
424,  55  P.  565;  8hanks  &  March  v. 
Michael,  4  Cal.  App.  553,  88  P.  596. 

49.  PhiUips  V.  PhHlips,  163  Cal.  530, 
127  P.  346. 

60.  Korf  ▼.  Korf,  125  Mich.  259,  84 
X.  W.  130,  7  Det.  Leg.  N.  491. 

61.  Purman  ▼.  Chicago,  B.  I.  ft  P. 
By.  Co.,  62  la.  395,  17  K.  W.  59S; 
Detroit  Lumber  Co.  v.  ClefP,  164  Mi<ih. 
276,  128  N.  W.  231,  17  Det.  Leg.  N. 
878;  J:  L.  Thompson  Co.  v.  Coats, 
174  N:  C.  193,  93  8.  E.  724 ;  Bryan  v. 
Orient  Lumber  &  Coal  Co.    (Okla.), 
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kasband^s  dealings  with  iiis  wife's  separate  proper^  will  now  b» 
presumed,  in  the  absence  of  proof  to  the  <3ontrarj,:  to  bo  in  tbo 
character  of  agent,  even  as  to  th>e  proceeds  and  income  thepreof ; 
4nd  hence  rendering  him  liable  to,  account  like  other  ageats,  with 
allowance  of  his  reasonable  compensation,  but  so  as  tP  require  him 
to  establish  aay  claim  he  maj  make,  of  a  gift  or  legal  trimafer  to 
him,  bj  due  proof  that  the  wife  so  assented  and  tindefstood;  in 
short,  that  the  ,common4aw  rights. of  the  husband  to  the. wife's 
property  are  ^wept  awaj.'^^  .  Sut ,  in  -suek  a  presumption  other 
States  by  no  means  concur.  The  fac^that  th^  acta  of  the  husband' 
as  a^ent  were  done  with  the  wife's  knowledgfyjaud  oOQourreiiee  will 
raise, a  presumption, of  agepey^^'  but  it  has  been  held  thftt  his 
cultiyjitiDn  of.  her  lands;  wiH.Wt  mise.  such  a..i)resumpHon*" 
Under  the  Arkansas  statute  making  the  husband  having  the  control 
of  the  wife's  sepa3;ate' property. .prfasiimptively  her  ageilt,  there,  is 
an .  implication  of  agency  where  the  wife  accepts  the  benefits  of 
his  acts  as  such."  5       . ,  ... 


§  384.  Admissibility  of  Evidence. 

The  husband^s  testimony  is.  competent  on  the  quedtioH  tof  nis 
agency,**  eveh  though  the  wife  wa*  present  at  >the  traiisaetiOn,** 
but  it'  is ;  not :' cpnolusiye,  especially  "where  the  wife  denied  the 

156  P.  897}  Be4  Biver  NaL  Ban>.v.  213;  Sciolairo  v,.Aich,  1S7  App.  IMLv." 

Bray  (Tox.),.  132  S.  W-  -^8}  (1909).  6^7,  946,  122  N.  Y.  S.  53.8;  Oarber.v. 

Strdter  V.  Braokenkri^ge/ 102  Tex.:  386,;  Spiyftk,  Ui.  N.  T.  S.  %92 ;  .ICUake  w. 

U8  S.  W^  634;  Wagoner  v,  SilFa,  139.  WeZls,.fi3  Miwj*  93,  144  N.  Y,  a  629-;  ' 

Cal.  559;  Steele  v,  Gpld  Fissure  Gpld  Cushman  v.  Masterton  (Tex*);^  8.W.- 

Min.   Co.,   42   Colo.   529,   95   P.   340;  103i;  PultxMi  :Bai*..y,  Mat)bew  (Ifc), 

Rheam  v.  .Mar.tii^  ^6  App.  p.  G.  ISi;  166  N..  W,  1050;  Crw^  v.  WU>n,  X68 

Mcl-eod  V.  Fo.^f  142  Ga,  254,  82  8..B.  Mich.  623,.  135  N.  W.  83.                    r 
663.;   Weodvard  v.  Fuller  <Ga.),  83:         JW.  Patter  v.  Patten,  75  Hh  446...  -. 

S..  E.  974; .  Vi^n  .Klleedc  v.  Chaimoa^.  68.  Bankard  v.  Shaw,  199  Pju*  6^3^ 

176    lU.  .App.    626;    TurgrimeoB    ▼.  49  A.  230. 

Wahl,  169   ilL  Ap{L  462;   Brown  y.  ^^.Jone^  v*  Harvell^  110  Oa»  376^ 

Honeyfield,  139  la..  il4^  116  N.  W.  35  8..£.  690;  Carolina  Clieniical  Co. 

731;   Bianchi  y.  Bel  Valle,  117  Xa.  y,  Wi^enbakeT)  18  Cku  App.  528,- 89 

587,  42   80.   148;    Harvey  y.  6qtiire>  S.  E.  1053. 

217  Mass,  411,  105  N.  E.  855;  Sot-  ^5i.  American' Exp.  GOr^ y.  LankfcM, 

ton  y.  Brekk^,  1X7  Minn.  519,  34  N.  2  Tnd.  T.  18,  46  8..W..18». 

W.  289;  BaW  v.  Thompson,  214  Mo.  56.  Rogers  y.  Smithy  184  Alai  506, 

500,    114    8,   W.    497;    MoCollum   y.  63:89.   530;    Chrisjbian  T.  Smit]l,"e5 

Boughton^  132  Mo.  601>  30  8.  W.  1928,  Mo.  App.  117;   Lake  Grocery  Co.  v. 

)3  8.  W.  4764  34  B.  W«  480,  35  L.  B.  A.  Cluostri,  64  N.  D.  386, 158  N.  W.  988. 

480;  Henry  y.  8|ieed,  99  Mo.  407,  19  57.  Obieago,  R.  I.  4.  P.  By.  O*.  ▼- 

8.  W.  66?,  17  Am.  8t.  B.  580;  Francis  Cotton  (OkJUu),  169  P.  TtB.    : 
V.   Be^vfis,   137  ;N.   q.  269,  49  S.  B, 
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agency."  Evidence  of  similar  previous  tranaactions  in  whioh  he 
is  shown  to  have  been  authorized  to  act  as  figent  are  not  of  them- 
selves  sufBeient  to  establish  the  agencj  in  the  particular  case/*  but 
are  competent  as  tendit^  to  prove  agepcy.*'*  Evidence  that  a.  wife 
had  given  dire^ions  hqwAie  wanted  a  house  built  is  not^coinpetent 
in  an  action  on  a  contract  made  by  her  husband  for  materials. for 
the  house,  to  prove  his  agency.**  In  an  action  aigainst  a  wife  to 
charge  her  for  Qverdi^afts  by  her  husband  aalier  agent,  evidence  of 
contracts  for  the  purchase  of  property  by  him  in  which  9he  partici- 
pated  was  held  competent, as  tending  to  ^howan^  agency  in  regard 
to  her  bank  account.^^ 

§  385.  Estoppel  tb  Deny  Ag^nty. 

Where  the  wife  has  permitte'd  her' lusbaiid  tb' deal  with  her 
property  as  her  agent,  she  may  be  estopped'  to  deny  his  authority 
where  he  exceeds  it^*'  and  though  his  act  results  in  damage  to* her,^* 
unless  she  shows  that  ftie  creditor  kiieW  that  the  Agency  ^as  lim- 
ited.** She  may  be  liable  for  his  (ioiitracts  for  materials  for  iSnish- 
ing  her  dwelling  house  where  K*e  acted  as  ag'eiit  and  parties  ^elievdd 
him  to  be  the  owner.**  The  Wre  fact  that  a  Wife  gets^the  btoefit 
of  goods  bought  by  heir  husband  in'  her  name  will  not  of  itself  make 
her  liable  for  the^rioe/^  but  where  such  is  the  fact,  slight  evidencd 

68.  Brake  v.  Drake,  142  Wis.  602,  Co.,  85  Vt.  167,  81  A.  613;  Barry  v. 
126   N.   W.    19;    Just   v.   State   fiat.  '    Stover,  20  S,'T>.  459,  iO?  N.  W.  673- 

Bank,  132  Mich.  600,  94  N.  W.  200,  .  Do^tftingf  t.  lieWis,*5»:N0b.:88,.  dO  KL 

10  Det.  Leg.  N.  36.  W.   261    (where  wife  piBrmitted  hua- 

59.  Nusn  V.  Carroll,  83  Mo.  App.  band  tdtee^ve' Joint' cotfsideratidn)!. 

135.  Wherc^mjthJoniyvl^ge.of  >fUeya  deed 

.   60.  Hawkins  v.  Windhorst,  77  Kfin.  bj  third  peraon  to  her.  was  delivered 

674,  96  P.  4^;   Rahm  v.  Newton,  8T  t6  husband,  who  recorded  it  with  her 

Minn.  415,  ^'N;  W.  408.  ■knowledge'  and' consent,  it  wa«heM 

.61.  Busaell  v.  Stoner,  18  Ind.  App.  there  lyap  sufficient  evidence  to  war- 

543,  47  N.  E.  645.            ..        '".'/''  rant  the.  conclusion  of  a  delivery  to 

62.  First  Commercial  Bank  y.  New-  and  acceptance  hj  the  wife.    Battle  v. 
ton,  117  Mich.  433,  75  N.  W.'92'4,  {(  Claiborne  (Tenn.),  180  S.  V5^.'  584.  " 
Bet.  Leg.  N.  276.                             .  64.  Camren  v.  Squires,  174  IkTo.  App. 

63.  Brookes  v.  Griel  Bros.  (?o.;.  179  272,  156  S.  W.  773. 

Ala.  4^9,  60  So.  387;  Class  v.  Cincin-  65.  McMJullen  v.  Ititchie,  64' F.'  522 

nati  Tobacco  Warehouse  Co.,  142  Ky.  (mod.,  79  F.  522,^5  C.  C.  A.  50.) 

505,  134  S.  W.  897;  Com  v.  ^i'eredeth,  iB6.  Maxcy  Mfg.  Co.  v.  Buml^am,  89 

160  Ky..  677,  170  S.  W.  22;  Maxcy,  Me.  538,  36  A'.  1003,  56  Am.  St.  R. 

&c.,  Co.  V.  Bumham,  89  Me.  538,  36  436;    Friedman  v.  D'Amico,  123   N. 

A.  1003,  56  Am.  St.  R.  436;  Cannon  v.  T.  S.  953. 

Bannon,  136  N.  T.  S.  139;  Gleason  v.  67.   Hightower   v.   Walker,   97   Gk. 

Bell,  91  Ohio  St.  268,  110  N.  iE.  513;  748,  25  S..E.  386.  Porter  v.  Terrell, 

McLean  v.  Windham  Light  Sb  Lumber  3  Oa.  App.  269,  58  S.  E.  493. 
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will  be  sufflciiant  to  establish  his  agency,**  such  as  the  fact  that  the 
wife  learned  of  the  transaction  and  caused  certain  alterations  to  be 
maide  in  the  work.**  She  cannot  reap  the  benefit  of  his  acts  and 
claim  she  did  not  know  that  they  were  fraudulent^*  Where  a  wife 
peririitted  her  husband  to  pawn  her  jewelry  in  his  name  and  author- 
ized him  to  redeem  it,  he  has  sufficient  apparent  authority  to 
authorize  a  third  person  to  redeem  and  hold  it  as  security  for  the 
ambunt  advanced.^^  Where  a  wife  permitted  her  husband,  a  note 
broker,  to  take  and  transfer  notes  and  securities  in  her  name,  she 
was  held  l)ound  by  his  iact  in  receiving  payment  from  a  mortgagor 
who  had  executed  a  non-negotiable  note  and  ihortgage  to  her, 
which  her  husband  transferred  to .  another/'  A  wife  cannot  take 
the  benefit  of  part  of  an  unauthorized  contract  made  by  her  hus- 
band, and  repudiate  the  balance,^*  nor  can  she  escape  liability  for 
his  fraudulent  conduct  as  her  agent  by  denying  his  agency  where 
she  takes  the  benefit  of  the  contract/*  She  will  be  estopped  to 
deny  his  agency  to  raise  money  for  her  benefit  where  she  gives  him 
negotiable  securities  for  the  purpose,*'^  Where  a  wife  for  twenty 
years  had  permitted  her  husband  to  control  her  real  estate  and  to 
appropriate  the  rents,  she  was  held  estopped  to  claim  rent  notes 
which  he  had  taken  in  his  own  name  and  assigned  to  a  bona  fide 
holder  for  value/*  A  wife  is  not  estopped  to  deny  her  husband's 
agency  by  the  mere  fact  that  she  has  permitted  him  to  manage  her 
land  and  dispose  of  the  products/^ 

§  386.  Ratification  in  GeneraL 

It  would  appear  that  in  general  the  agency  of  the  husband  in 

selling,  exchanging,  or  managing  his  wife's  separate  statutory 

property  may  be  previously  conferred  or  ratified  afterwards  by 


68.  Pinkston  v.  Cedar  Hill  Nnrserj 
&  Orchard  Co.,  123  Qa.  302,  51  S.  E. 
387;  Home  Fertilizer  ft  Chemical  Co. 
▼.  Dickerson,  12  Ga.  App.  149,  76  S. 
£.  1040. 

69.  In  re  Berkebile,  144  F.  572; 
Holden  v.  Kutscher,  17  Misc.  540,  40 
N.  Y.  8.  737;  Whipple  v.  Webb,  101 
App.  Div.  612  (building  control),  92 
N.  Y,  S.  1150.     . 

70.  Allen  v.  Garrison,  92  Tex.  546, 
50  S.  W.  336;  Barber  v.  Keeling 
(Tex.),  204  8.  W.  139. 

71.  Leeser  t.  8teindler,  110  App. 
DiT.  262,  97  N.  Y.  8.  255. 


72.  Barry  v.  Stover,  20  8.  D.  459, 
107  N.  W.  672. 

78.  Chamberlain  v.  Brown,  141  la. 
540,  120  N.  W.  334;  Smith  t.  Oli- 
varri  (Tex.),  27  8.  W.  235. 

74.  Watring  t.  Gibson  (W.  Va.), 
100  8.  E.  68. 

75.  Gardner  v.  Hughes  (Ark.),  206 
8.  W.  678;  Whitaker  v.  Lee  (Teim.), 
57  8.  W.  348. 

76.  Brooks  t.  Greil  Bros.  (Ala.),  81 
So.  549. 

77.  Saunders  t.  King,  119  la.  891, 
93  N.  W.  272. 
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the  wife/*  but. only  where. tlie.husbftnci  repre^^^it^  himself  its. ^r 
agent/*  Kati^cation  of  his  unauth^arized  acta  ^^  atton^ej?  zjcfaj  lie 
presumed  in  some  inst^nc^^  hy  her  act^.fii^d  ^^^JWr^i;  »*^  hi^.  vio- 
lation of  private  instructions  should  applj^.  the  v^y^pl  rulei^ j  •^^j  j^ijt 
evidence  to  bind  .the  principal  should  perbaps  be. stronger,  wbe^ 
a  wife  is  concerned  than  in  the  ordinary  cas^  of  an.  ajgent.*^ ;  ,  Tl^e 
party  relying  on  a  ratificatioA  bas  tbQ  burden  of  showing  it.**      ^ 

§  387.  What  Cbnstitutea  Ratifiication. 

In  an.  action  wherein  plaintifF  reli'^d  6n-  a  wife's  ratification  of 
lier  liuaband's.  unauthorized  contract^  H  n^s  held  ^rtot  to  refttaie 
an  instruction  Us  to  what  constituted  A  ratifixsfttion;**  '  The  follow- 
ing facts  have  been  held  to  operate  as  a  ratificatioh :  participafioii 
in  her  husband's  unauthoi^itedbiSiildi^gi^Mtract^in  her  name;'** 
ezBcation  of  a  de^d  toi^^ry  out  h^r  husband's  kinauthorfzed  cotL- 
tract  <o  sell  h^riand;**  -dispbsar  <rf  pkr^  of  the  'pt6perty'  sffe 
Menres  by  his  contracti;  **'  ob^^pafioti  of'Mha'"t6>the'linb  agre^ 
on  by  hiiKt;  "'  knowledge  oif  hift •uriauthorlzed  W*^nd  het-failtitfe 
to  n^udSat^  it^**  a^p^romis^  <o  pft|flfoi^  ^aftisriat^boti^ht  by  iiitti 
far  tue^oniherOttod;'?*  ^gtttin^^>nat^Un'})Myth^iit  fbt  goodd 'uin'atl- 

'  7ft.  Liehtenberger  v.  Graham,  50  Ihd.  160  ,F.  $57 ;  Czamecki  y.  Derecktor, 
a^l  Todn^  tilAnMixi  ft'  Neteo^,  14lS      Si  6oiAii:9tf^;il'k/^i^;  Cocm^O^'^. 

ICcQoaid  (N.  J.),  68  A.  102;  Lichten-  Nugent  ▼.  €it;^  ^qf,.  ST^v.  ^p^jCir;^ 
berger  ▼.  Graham,  50  Ind.  288.    See      Mise.  453,  111  N.  Y.  S.  4*38;  Heine- 

79.  Delaware  A  Atlantic  Telegraph      P.  911. 

4k  Telo{ten8  Co^  v.  Jerdto  (I>el.'),  7«'  >^  •  $e.''fib€ftte  vll^okuk,  lis'  Ala.  ^617, 
A..4Qlj^^l^wafd.y..  Gbv^eli,  149rvM9».  "04:  8bt  349^.'72t  AkJ  8t.'fii  109 ;>. Ali- 
as, 79  A*  11.  But  see,  coniffh  JUieii-  -  ^jgr  v.  XHiikfi^  ,}fi7'.  JjT,  y.r639^.^ 
lel   ▼.   Nicholson,   155   Mo.   2^0/56      I^.  iBi'lioe.' 

a w.  1076.  .    ...  r,v      .,mu^tLp^}iQW|^•,Jf,:FT^^c^kr,x»ii)^o. 

80.  Griffin  y.  Bans^eU,. 7;  In^.  440;  ^53^a^ j9,: 7^.^34^. :  .  .,^  .) 
Jordan  ▼.  Dc^ifare^  &  A.  /^legvfiph  /  •  88  .f^anUh  Q^«e>  Bp^j^P^Tp^nnt  iC0- 
4b  Telephone  Co.  (Del.),  75  A.  1014.  v.  Lyons, ;,183  .€aL(  114^  €f5.  Fj  329< 
..  81.Iiadd,T.  Hildebrant^  ^7  ^-iWis.  RjqbariU  y.  Jphj^  l^r2,.I,<«ff))er:^o., 
135;  Wel^  y.  Thorn\aii4  37  Qon^^  ^ISt;  169  IlL  238,  48  N.  E.  6^/,  Be^eit-rT. 
MfiLaren  t,  H^lU,  26  la,.  297;  Lichen-  Qeau/ort  CouB^,j4tml^riqo»^(S^^.), 
berger  ▼.  Grahani,  50  Xnd.  288;  Mer-  96  8.  £.  717..       .'•.'. 

ritt  y.  VsLtket,  1X2  ]^a^..^59.  ^^d      .    89..  V^i^nlt  ?•  Keiuiedy,  X78  .^p. 
ChappeU.v.  Bo7d^v6l  aa..^62,  .  Div.  22^1,  165, N«  Y.  8..-.2a3.     Ill 


9SL  Sanders  t.  Browif,  145  Ms^&6i,  ^eM, otherwise -.wh^iTB  mithe  ensO'i^^/a 

39  So.  732.  .     .•'/:*,  «miriyt  fpr  materials  9|ie;  had  gjlv^ 

8S.  Morrill  v.  McNeill,  74  Neb.  991,  bjm  the  money'  to  pafy  cash  ttn.4...^ 

104  N.  W.  i05.  .    .  r  notknoirof  thesaleeneredit*  Toang 

84.  In  rf  Berkebiloi  144  F.  572.  v.  Swan,  100  la,  323,  09  N;:W,  566. 

8IL  Schader  t.  White,  173  Cal.  441,  ,     ^ 
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thorizedly  purchased  for  her  by  him;**  giving  testimony  in  an 
action  brottght  by  the  hnsband  to  enforce  an  unauthorized  con- 
tract; *^  claiming  rent  under  a  lease  made  by  a  husband  without 
authority.*'  Where  she  accepts  the  benefit  of  his  unauthorized 
fraudulent  acts  she  ratifies  the  acts  and  becomes  liable  for  the 
fraud.*'  Bringing  action  on  an  insurance  policy  will  ratify  state- 
ments of  her  husband  as  her  agent  made  in  the  application.*^ 
Mere  silence^  of  itself,  will  not  operate  as  a  ratificatioii,**  but  the 
inference  of  ratifici^tion  is  more  easily  drawn  from  that  fact  when 
parties  are  spouses  than  in  other  cases.**  Where  a  husband  toc^ 
title  to  her  land  in  his  own  j^saae,  it  was  hdid  that  her  acquiescenoe 
for  five  years  with  knowledge  of  the  fact  and  acceptance  of  the 
application  of  the  land  to  her  debts  was  a  sufficient  ratification;*' 
Where  a  husband  accepted  a  payment  from  a  debtor  of  his  wife'» 
.who  was  in. default  in  his  payments  on  a  contract  to  sell  land,  it 
was  held  that  her  ;failure  to  refund  thd  paymmts  operated  as  a 
ratification  of  his  waiver  of  iike  default**  The  immediate  return 
of  jgQods  unauthpruedly  ptirehased  for  a  wife  by  a  husband^  the 
packfige  being  unppeii^y: :  has  been  held  a  gooA  isepudiation^** 
Though  the  Missouri  Married  Women's  Act  requires  the  written 
coinaent  of  a  wi^e:to  emable  her  husband  to  lease  her  laad,  she  may, 
after  divoroe  or  his  death^  i^tetively  ratify  a  lease  made  by  him 
without  such  asseiil.*        '         . 

§'388.  Slights  to  Secover  f or  Improvementa. 

Generally  a  husband  cannot  recover  for  improvementd  made  hf 
him  en  his  wif e'a  land  during  coverture  without  an  express  agree- 
iiiient  that  he  is  to  be  repaid  for  them,*  nor  for  money  paid  for  land 


•  •  90.'  Nortoa  ▼.  Binaiagham  FertiHzer 
Co.  (Ala.)  I  74  So.  97  J  Bweaiingen  ▼. 
Virginia-Oaroliiia  Chemical  Co.,  19 
Ga.  App.  658,  91  8.  E.  1050. 
.  01.  Hanington  T.  Gies,  45  Mich. 
374,  is  N.  W.  87. 

M.   Shnll  ▼.   Cmnmixigs,   174   Mo. 
App.  569,  161  S.  W.  360. 

IfS.  Quarg  ▼.  Siher,  136  Cal.  406, 
69  P:  96;  Atherton  ▼.  Barber,  112 
Minn.  523,  128  N.  W:  827;  Bed  ▼. 
Jones,  151  K  C.  85,  65  8.  B.  646; 
Lewis  V.  Hoeldtke  (Tex;),  76  8.  W. 
309;  Watring  ▼.  Gibson  (W.  Va.), 
100  8.  E/  68;  Barber  t.  Keeling 
(Tex.),  204  8.  W.  139. 


94.  Queen  of  Arkansas  Ins.  Co.  ▼. 
Dumas  (Ark.),  168  8.  W.  561. 

95.  Kelly  t.  Cook  (Ala.),  73  So. 
220. 

06.  Bethea  v.  Beaufort  Countj 
Lumber  Co.  (8.  C),  96  8.  E.  717. 

97.  Thompson  t.  Stringfellow,  119 
Ala.  317,  24  8o.  849. 

9a.  Robberson  ▼.  Clark,  173  Mo. 
App.  301,  158  8.  W.  854. 

99.  Natiohal  Perfume  Co.  ▼.  Jacob- 
son,  137  N.  Y.  8.  856. 

1.  8hnll  ▼.  Cummings,  174  Mo.  App. 
569,  161  8.  W.  360. 

9.  Larson  v.  Carter,  14  Ida.  511^  94 
P.  825;  Beuter  t.  8tuekart;  181  HL 
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to  whkh  title  is  taken  in  her  name,'  even  thbu^  he  haa  anthori^ 
to  manage  and  control  her  land,^  especially  where  he  receives  the 
rente  and  profits,^  or  where  under  a  joint  conveyance  he  takes  the 
entire  title  hy  survivorship.*  It  13  presumed  that  they  are  a  gift 
to  her/  and  that  he  is  reimbursed  by  the  use  and  enjoyment  of  the 
land.'     Such  improvements  become  her  separate  estate.* 

It  has  been  held  otherwise  where  he  purchased  land  with  his 
own  money  and  took  title  in  her  name  on  a  void  contract  with  her 
that  he  should  have  a  half  interest  in  case  of  he.r  death,  and  where 
he  afterward  improved  such  property,^^  and  also  wh^re  in  making 
the  improvements  he  honestly  believed  that  he  was  improving  his 
own  land.^^  Her  express  promise  to  reimburse  him  for  improve- 
ments win  not  be  enforced  where  rents  and  profits  received  by  him 
.have  already  done  so.^^  Where  a  wife  sues  to  set  aside  a  deed  to 
him,  the  court  may  make  such  allowance  ^or  his  improvements  as 
will  adjust  the  rights  of  the  parties.^* 

§  389.  To  Recover  ^or  Services.' 

A  wife  may  validly  employ. her  husband  to  render  services  to 
hoTy^  eitiher  with  or  without  cQmp!^nsation,"  biit  without  a  special 
agreement  his  services  rendered  ii^  farming  her  land  w;ill  not  give 
him  title  to  ihe  crops  or  render  them,  subject  to  his  debts/*  nor 
can  he  recover  for  keeping  her*  livestock,  on  his  larin.^*     In  Vir- 

■    •     .     .    'i  •;      ■•:.■..•                 .  .    ••         •  •        i.  .  .              ■-::■■ 

52^,  54  N,  K  ),BU'^  Ba^  y.  Bowe's  ;  P.  1018;  Hood  y.  9ood,  83. N.  J,  E9. 

Adm'x,  168  Ky.  704,  182  S.  W.  846;  695,  93  A  797.. 

Citrpenter  v.  Harelfig^,  103  Ky.  538;  10.  tStroud  v.  Ross,  118  Ky.  «30,*26 

M  Kji  Law^  281,.4fi  fi.  W(  eed;  iCurd  Ky.  Latw,  521/  82  8.  W.  254;  but  w^, 

T.  Brown,  148  Mo.  82,  49  8.  W.  990;  contra,  Mmer  v.  Miller,  156  Ky.  267, 

Hobnaa  r.  BoIiMm  (JiOi),  XS3  8.  W.  269  8;  W.  923. 

623.  11:  Anderson  y.AndefBoa  (N.  C), 

.    t.  Woodard  V.  WioodaM,  146  Md.  99  8.  E.  106. 

241,  49  8.  W.  1001.  19.  NaH  t;  Mmei*,  95  Ky.  446,  15 

4.  Larson  V;  Oarter,  i;4  Ida.  511,  94  Ky.  Law  862,  25  8.  W.  1106. 

P.  8i5.  IS.  Ffty  V.  Pay,  165  Gal.  469,  132 

6.  Watkins  V.  Watkins  (Tex.),  119  P.  1040. 


:    .  ■...■.:      " 


S.  W.  145.  li.  Bank  of  Tipton  v.  Adair^  172 

6.  Friediich  ▼.  Hutli,  155  'Wis.  196,  Me.  156,  72  8,  W.  510. 

144  N.  W.  202.  15.  Fink  v.  MeCue,  123  Mo.  App. 

7.  Kearney  ▼.  Vann,  154  N.  C!  311,  318,  100  8.  W.  549;  Pocomoke  Guano 
70  8.  R  747;  Nelson  ▼.  Nelson  (N.  Co.  v.  Colwell  (N.  C),  98  8.  E.  535; 
C),  96  8.  B.  986;  8elxeinet  t.  Arnold,  Olson  ▼.  O 'Conner,  9  N.  D.  504,  84 
142  Wis.  564,  126  N.  W.  17.  N.  W  359,  81  Am.  St.  R.  595;  Thnrs- 

6.  Ketterer  v.  NelB<m,  146  Ky.  7,  ton  v.  Osbome-McMillan  Elevator  0»., 

141  8.  W.  409.  13  N.  D.  508,  101  N.  W.  692. 

6.  8haw  ▼.  Benml,  163  Cal.  262, 124  16.  8mitli's  Ez'r  y.  Johns,  164  Ky. 

274,  157  8.  W.  21. 


^pi^'  it  ha^teeti  ii^ldi^hat  ,j^  expectation  of,  pftjfmpo^t  for.jjeyy^o^p 
77x11  enab^Q  ^^  husband  :to  rqcpver  for  them.,  without,  w  .S?pr^ 
contract."  '   ,.    .  ,,   .  .         ,.,.-. 

§  390.  Tfo  Recover  for  Advances:  i  » 

A  liusbaind  cannot  recover  for  money  advanced. to  pay  off  his 
wife's  mortgages,^®  or  her  taxes,  even  though  h^  was  acting  as 
executor  tinder  a  will  tiamiiig  her  as  residuary  legatee.**  In  order 
to  recover  for  money  advanced  to  pay  a  wife^s  debts  a  husband 
has  the  burden  of  ishpwing  that  he  vsed  his  own  money.*®  In 
Louisiana  paynient  of  a  wifia's  note  and  mortgage  fenders  him  ter 
creditor,  but  without  subrogation,,  as  the  payment  pxtinguishes  the 
iiiortgage.*^  In  the  same  State,  where  he  has  a  claim  against  her 
for  an  advance,  it  is  Tield  to  be  his  duty |t6  apply  to  its.satisfactioii 
*money  i^tceived  by  him  froin  ner  inheritance,  and  not  ^  wait  anjl 
prove  the  debt  against  her  succession. 


«t     ■■  •'      '■ '  ^ 


§  391.  Liabilities;  For  Wife's  Money  Used  for  N^ej 

Again,  the  wife  is  permit,ted-  to  bestow  her  statutory,  separate 

property  upon  iier  nuspand,  or  waivie  ner  st&tutprjr^  rights  jto  a  goij.- 

siderable  extent.     Thus,  it  is  held  that  money  used  by  the  hustand 

with':  the  Wife'^  knpwiedge  and  consent,  in  pay mei^t  qf  ^^^inarjr 

household,  expenses  and  without  any,  a^eem^nt  ^or  repajmenjl;  to 

her  on  his  part,  cannot  be  recovered  from  his  estate  afterwards,** 

no  liiromise  to  pay  feeing  iinpK^d,  eitheif  at  litv  oi'^fi  e^^ultyj**  kt(i^ 

the  wife^^  consent  being  prQwimed.?* ,    Thus,,  it  {^e\w^e^3  Ji^fl^^^ 

.estate  is  received  by  the  husband  t?ith  her  60nsenl;^. it .wtllibe- pM- 

/•..:■..!.•    [•■'.••"/-.».•.•,■•%  -  ''-.    f!  .^     •    '  ■'  ..>>'    '  r    .  "  :t[    r 

17.  Browning's  Ex 'r  t.  . Qrciwajms  life  nUam  £oi\»the.r<M)|»9eed  milllfr^Vf 

(V&.),  ;36.  ,8»  iB./ip3  (a#d.i:  ireht^r  3d  the  property  through  the  expenditoMs 

S.  E.  525).  i^'mef^djki  .t^ '|icq|u4ii<»ii>flUidiclV' 

.     1$.  yasif  v.  Zimmfr  (MoOv  2W  8.  him  under  the  will  lof  .the.  pi;op|Br|fcj» 

W.  909.     ....  ,  ..X    ,...;  ;and^  il  the  jf  Qr[ce4  fi^n  qI  tlu^-iirl^Qlhaa 

19.  Bea^  y.  ^an^.135  ^»'  C»  9ft/  47  the  legacy  reduced  to  the  wif9%  cUf- 

8.  E.  232.  FiOBal  pQ];tio^„  :^  ^^am^^  Iw.  fiahv^ce- 

B0..,:Go9neU  v»  ^Jpne8i.l5&.Ind.jiQ38,  ment  is  merged  to  the  eztoi^lr  ^  1;!^ 

53  N.  E.  381;  Mprinjr.  Kir^wmd,  226  interest  contin\;94:<:o,b9  li^dit|7^)the 

Mass.  345,  115, N.E,  414.,  husband.    Succession  of  Barrqw;^  il^liS 

.    2h  Aiken  y.  Bobinson,  52  La.  Ajm,  La.  1031,  43  $o.  .0^7*    .  .    ..  .: 

025^  2?  So.  5)89.  .23,   Oaitwrigfrt  y.  Caitwrighti  .^ 

,  8dw  .Succession  of  Banrow,  118.  La.  la,  .&7;  Bubb  v.  .^ubb^:  291  Pa.  n% 

1031,-43  So.  e(S7*    I^  a  husband  ^n*-  50  A.  759.        V/    /  *, .  • 

in^  hii.  marriaga   expends   separate  ,.  24.  Stockslager  y.  Me^axMos*  I#an 

funds  of  hob  Qwn  on  the  separate  prop-  &  Savings  Inst.,  87  Md..888, 3*  A,  10 

prtr  ^  V^  Mf^f  sad  is  by.  her  viU  •  25.  Deimy  ▼.  Denay,:  .123  .Iqd<  *40, 

left  all  the  property  belonging  to  jket*  23  N.  E.  519. 
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amned  to  4^^ve.beejx  expe^ided  in  accordance  with  I^er  wishes,^* 
especially  wliere  lie  expends  it  for  the  faniily.  benefit*^  The.  iact 
tliat  he  receives  it  as  ^'  agjent "  does  not  tend  to  dhow  that  she 
objected  to  its  receipt  hj  him.?'  In  Missouri  it  is  held  that  a  wife ; 
cannot  recover  from  her  husband  the  income  from  her  fann  on 
which  they  cohabited,  even  thou^  she  gave  no  written  consent  to 
his  use  of  the  money^  as  required  by  the  Married  Wpmen's  Act  in 
that  State,  if  he  suppprted  the  family,^  nor  is  he  liable  to  her 
collateral  heirs  for  iier  rente  and  profits  where  he  is  entitled  to 
them  as  tenant  by  the  curtesy  aft^r, her  death,  and  where  before, 
death  they  co)|^bite|i.w4  he  never  denied,  to  her  the  right  to  cp^trol, 
her  rents  and  profits,  and  where  no  <^ontract  was  niade  for  .their 
repayment  ••. 

•  i 

•       •  •  p  •  .      f 

§  aM,  For  WUjp's  Prpperty;  Received.  .  ,         ^  .    : 

A  htisb^ijid.TS^hp.uses  his^wife^s  separate  e9tat;e  without  her  con- 
sent iat, liable.  !tp  Jbie^for  the  moi?.ey  used/^  a3  >^ell  fis.  foor  the  pur- 
chase, pri^^of  prpj^erty: conveyed  to  h^m,by;her  procp^^mjeni,". 
His  promisj^ory  ,iiqte^.  givpu;  f OP  a  loan  from  her.^mfiy  alsp  .be  eixr. 
forced  ugainst  him  or  hia  ^tate/'  ,  Whe;*©  a  husbiimd  tak^  title 
to,laiiLd.in;]bia:Own,,name^,fpr  wljiich  the  wife  has  pai4, part  of  the: 

conai^l^T^MP^i'.^  .^^|l^«^/:i^  ^^^  ^^  /^  *W  f^pJJ-t  of  her. 

payment.'*  ,,^her^  .a  ^.\isbafnd  inv^st^^  the  wife's.. ffi9ppy  ii^-lamd, 
takjing  titjle^ip.his  pvrii  ipapa.e,  but  unider  an  agreement  tp  hold  it  in; 
trust  for  her,  such  a  trust  is  enfoiceiable,''^  as  ip  ^^  contracji  between 
spouses  that  .{h^  J^usb^^id,  should  tecfUeqt  rents  land  pay  nece^^ary 

'  Ml ^irpente^  ^.  fike^lrij^g,  109.  Kyi         ^a.  hog&n  ti  Hall;  19  la.  #91';  Biy^  - 

sas,  90  Ky.  JjfkWf^n,  4^  8.  Wv'6665    :  tint  v»  Blryattt,  3  Bu3h  (Kyi),  165.  .       ' 
Holt.  V.  Colyer>  71  Mo.  App.  280.          ■        H  Bell  v.  Stewart,  98  Ga.  669^,  27 

87.  Bristor  ▼.  iristor,  93  Ind.  281;  ,S.  E.  153;  Jonea  v.  Elkins,  143  Mo. 
Yoiii^'V.  Valentin©  78  A|»p.  I>iV.  653,  64?;  45  S.  W.  it61;  Cldghorn  V.  Ober- 
79  N.  Y.  8.  536  (affd.,  177  N.  Y.  347,  nalte,  53  Neb.  687,  74  N.  W,  62;  Eay 
69  N.  E.  643).  V.  Long,  128  N*.  C.  90,  38  S.  K'29I; 

88.  Faircloth  t.  Borden,  130  N.  C.  Kingnian-Texaa  Implement  Co.  v.  Her- 
263,  41  8.  E,  381.  ring  Nat.   Bank    (Tex.),  153   8.  W. 

Crowley   ▼.   CroMey,   167  Mo.      394;  Sparks  v.  Taylor,  99  Tex.  411, 


App.  414,  151  8..  W,  512.  90  8.  W.  485,  6  L.  K  A.  (N.  8.)  381; 

80.  Donovan  V.  Griffltfi,  215  Mo.  149^  Strnad  v.  Strnad,  29  Tex.  Civ.  124, 
114  S.  W.  621.  .                                         ,  68SW.  69. 

81.  Morrish  v.  Morribii  .(^a.),  105  85.  Boyer  v.'  Libey,  8.8  Ind.  235; 
A.  83;  Tiflon  v.  Gads,  46  Tex.  Civ.  Schwartz  v.  Castlen,,  22  Ky..  Law, 
163,  lOti  is.  W.  75i.  '     '  1063;.StockwelI  v.  StockweD's  Estate 

88.    Atkins  V.    Attins'   TEstate,   69  (Vt.),  105  A.  30.    . 
Vt.  270,  37  A.  746. 


;  A 


§^  302 


HtrSBAITD  AND   WIFE.' 


4i<}i 


expenses' therefrom  and  account  to  his  wife  for  ibe  bklftncfe.'*  Tf 
he  has  received  her  money  as  trustee  she  may  in  feqpitty  compel 
hina  to  account  without  proving  a  contract.*^  *  A'  consent  thkt  ih^ 
husbaid  may  tise  the  money  for*  a  short  time  is  iiot  iat  Waiver  of 
the  wife's  right '  to  an  account,**  nor  is  a  niere  peritiissibn  to 
represent  her  in  collecting  rents.**  No  laplse  of  timie  will  biat  $L 
wife's  right  to  an  account  for  her  property  which  he  u^es  for  her 
benefit  and  which  he  admits  she  owns.*^  Where  site '  oohsents  to 
his  use  of  her  property  he  is  n6t  liable  for  interest,  in  the  absence 
of  a  special  agreement.*^  In  Louisiana  ai  hnsbaid  Is  not  liable 
for  interest  on  his  wife's  estate,  either  dotal  br  paraphernal,  deliv- 
ered to  him  under  an'  antenuptial  contract,  *  tiU  if tet  demand!** 
Under  the  Missouri  statute  providing  that  a  husband  may  not 
reduce  his  wife's  choses  in  action  to  possession  without  her  written 
consent,  a  wife  may  treat  her  "husb&nd' either  as'*tmsifee'6r  debtor- 
where  he  obtains  h^r  nioney  without  the  statutoi^J  consent**     ' 

On  the  %hole  theie  is  and  miisibe,  tlirbughotit  this  titinsitioii 
period^' •  conflict  in  the ' authorities  as  to  the  effect'  oi  a  'hilAaiid*k 
receiving  the"  proceeds  of  his  "Wife^s  shate  in  inherited 'pfopbrly, 
or  of  some  sale  or  investin^iit  in  her  sold  right;  States  which  abid6 
by  the  common  la#  of  coverture  inclining  te  sustain  Ids '  andent 
right  of  reduction  into  possession,  and  presuiiiing'inliis  fAvor,"** 
and  States,  oh  the  other  hand,  under  the  imprest  of  lihe  new  legis-* 
lative  t)olicy,  reserving  her  title,  unless  she  plaiiily  and  voluntiai*ily 
divests  herself  of  separate  rights.^* 

Certain  States,  following  the  English  iequity  dobtrine,  avoid 
close  inquifition  into  the  l^wband's  managiam.ent  of  hid  wife's 
property,  by  limiting  the  time  during  which  the  httsbend'a  teoeipt 
of  the  rents,  profits,  or  income  shall  charge  him/*  It  is  beld,  top, 
that, a  wife,  by  .allowii;^  heir  husband  for  a  long  <^eries.  of  .years  to 


86.  Griffith  v.  Griffith,  187  Pa.  306, 
4i  A.  30,  42  W.  N.  C.  447. 

37.  McConvUle  v.  National  Valley 
Bank,  98  Va.  9,  34  8.  £.  891. 

88,  Stockwell  t.  Stockwell's  Estate 
(Vt.),  105  A.  30;  Keller  v.  Washing- 
ton (W.  Va.),  98  S.  E.  880. 

39.  Smith's  Ez'r  v.  Johns^  154  Ej. 
274,  157  S*  W.  21. 

40.  Barber. V.  Barber,.  125  Ga.  226, 
53  8.  E.  1017;  Parrish  v.  Williams 
(Tex.),  53  8.  W.  79. 

41.  In  re  Bemmerde,  206  F.  826. 


42.  Murphj  t.  McLoughlin,  247  F. 
38$,  X59  C.  a. A.  439^    .     . 

43.  Algeo  V.  Algeo  (Mo,),  207  8. 
W.  842 ;  Smith  v.  Settle,  128  Mo,  Aj>p. 
379,  107  S.  W.  430. 

44.  Beade  v.  |lajfl^,  ;12  Gra7  (Maaa.), 
423;  Windsor  v"  Bell,  ^1.  Ou^  671; 
NeviuB  v..Gk)urleXj,  95  111.  .206;  Jacobs 
v.Hesler,.  113  Mass..  15.7. 

45.  Nissley  ▼.  Heisey,  ,78  Pa.  418; 
Penn  ▼.  Young,  IQ.Bus^  (Ej.),  626; 
Meyer's  Appeal,  77  ^a-  482.  . 

46.  One  year  from  date  of  saeh  re- 
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appropriiM;e  t6  kiy  bwh  ude,  op*  Iheir  'joint  ts^f  th«  > jneem^  ^^  I|«z> 
separate"  edtftte^  forfeits  her'  nglit  ^o  c6ii:ip^)'him4o  4B(M»^nty  iisiii 
at  all  events  i^li^  iiKv6ked  dUtoh  p^irlmiasion^  «aid  thfen:>{nily  foroni'ttie 
date  0t  revocation^*'  a  rule  desirable  for  pre^vrng  domestic  peaoe, 
and  ensuring  the  hus^band'a  estate-  after*  death  against*  diubioua 
clainas:;  for  otherwise^  ;aa  wi^;have,inti^at«d>.  aA^  ^1?^^  iT.9Jf^  ti^^ 
wife's  delay,  or  her  presumed  assent  to  household  expenses  or- to 
a  gift  to  her  husband^  And  after  deducting  his  charge  for  services, 
the  husband,  where  regarded  as  purely  an  agent,  is  obligated  to 
account.  But  even  admitting  the  income  his,  he  may  show  and 
execute  an  intention  of  preserving  such  inoome  as  his  wife's 
separate  property.** 

§  393.  To  Third  Person. 

A  husband  acting  as  his  wife's  agent  in  causing  furniture  to  be 
conveyed  to  their  house  has  been  held  liable  for  conversion,  though 
he  disclaimed  all  personal  interest**  A  husband  who  orders 
repairs  on  his  wife's  automobile  without  disclosing  the  fact  of  her 
ownership  is  liable  therefor,**  as  well  as  for  labor  performed  for 
him  on  her  f arm,*^  as  well  as  .where  he  sells  grass  from  her  land 
which  he  does  not  deliver.**  Where  a  husband  contracted  to  give 
land  for  target  practice  and  to  pay  for  improvements  made  by  a 
shooting  society  thereon  if  they  should  discontinue  the  use  of  the 
land,  it  was  held  that  he  could  not  defend  against  an  abtion  on  the 
contract  by  showing  that  his  wife  owned  the  land.**  Where  a 
husband  exercised  dominion  over  his  wife's  land,  inter  alia  chang- 
ing the  course  of  a  stream  thereon,  it  was  held  that  he  was  liable 
for  negligence  in  so  doing.**  In  the  absence  of  an  agreement  he 
is  not  liable  for  compensation  for  selling  her  interest  in  land  which 
they  own  jointly,**  especially  where  he  expressly  acts  as  agent  for 
the  wife,**  nor  for  plans  for  her  building  for  which  he  contracted 

eeipt    is    the   Mississippi    limitation.  51.  Winebremer  v.  Eberhardt,  137 

Hm  V.  Bugg,  52  Miss.  397.  Mo.  App.  659,  119  S.  W.  530. 

47.  Lyon  v.  Green  Bay  R.,  42  Wis.  52.  Kreisle  v.  Wilson    (Tex.),  14fi 

548;  Beeder  v.  Flinn,  6  Bich.  (S.  C.)  8.  W.  1132;  Florida  Citras  Ezchani^ 

216;  Lishey  y.  Lishey,  2  Tenn.  Gb.  5.  v.  Grisham,  65  Fla.  46,  61  6o.  123. 

4S.  Gill  ▼.  Woods,  81  HI.  64 ;  Patten  58.  Ackerman  v.  Ackerman  Schnet- 

T.  Patten,   75   lU.   446;    Bongard  v.  sen  Verein  (Tex.),  60  S.  W.  366. 
Core,  82  HI.  19.  54.  Garrett  ▼.  Beers,  97  Kan.  255, 

40.  Edgerly  v.  Wbalen,  106  Mass.  155  P.  2. 
307.  55.  Hansbrongh  ▼.  Neal,  94  Ya.  722, 

50.  Sidney  B.  Bowman  Anto  Co.  ▼.  27  S.  E.  593. 
Stiner,  177  N.  Y.  8.  186.  56.  Steyens  ▼.  Baeher,  162  Mo.  App. 

284,  141  8.  W.  1143 
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Qxj^ressly  as  W  agen.^^  mxt  i^/fsatnidi  for  the  .dcfbte.of  a  atoxe 
wherein  die  lia»  an  xntereBt.'*  It  id  «  question  £or  thd  jury  to  saj 
to  whom  advances  made  under  sl  wife'jS  loontract  were  to.  be  charged, 
where  they  were  actually  made  to  the  hushandy  and  where  the  wife 
actually  owns  the  land  and  claims  the  crops.** 


67.  Bauer's  Law  ft  Colteetioa  Go.  y.  SS.   Hortoit  t.   Harakoi^  180  La. 

Bertfaiauiie,  31  Oai  App«  670,  132  P.       1003,  68  6o.  868. 
£P6.  69.  Watson  v.  Herringi  116  Ala.  271, 

22  So.  28. 
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VAX,]BltT  OF  WIlPtf'sbONTRAGT^'RezATtKOrcO'M'Airi^TbKV'  "    •' 

•."     '  :  •*";  9EPABATB  fiStAlw: :  *'•  '   *•  "     '"     •  , 


ascTioN  394.     Po^wer   to  Contract  —  Under  Statutes  Limiting   Wife's  Power 
■'      '••'     to  Contract.  _        "  '     "         ;     ' ''"[    •'•'''    •     *'   '  '''    •"'  "  ''  ' 
•3Wi    .'BfTect  of  BUttite'of'Frlm^.  •'.>  >'•{  'V/       •." '•;.;.'/     "-.i.        .'•  V 


307..     NecessitVrof  Joindes  or'  Assent  of  Hasbaad. 
391  /Belekse.  ^   '   "  "  '  '  '"      "      '''    '*■     '      ''■•'" 

399i     Iti' Judicial' Protee<diiiga.  •    .  ;      '    :    ■'      :    ./    ;    i 

.;4Q0,,   Jointly:  ^^1^  HJQsUnd,;:   ,   1     .,  ;      .    .:   ) 


,:.i    ■» 


■1.  .'  ♦ 


.    401.     For  t^c  Purchase  of  Property  in  General. 
•'    402.     Ou'cVedit/    ••■  •"     ■    ■■■■'■   '"■■■-•''    "''"■ 


'•:.•:    "I 


403.   '  For  Iftqiravements  and  RepdW.^ '  •  '  "^  \     ' 
404..    8Ebnti08ioa  to  Afltbitmtion.   :  • ,/   /.         .  >. 


"T   "I*' 


.405..  PrQmL^oi7  Notes,  ,,.,,     ,.,,,,,.;...  ,    .,;;    .;  .  . ,.  i,;  „,    ..,  „, 

406.  Jointly  with  Husband. 

407.  Consideration.  '  '  '    '     '      '   :    '        '  '  '      "   '     '     ='  '  * 

408.  For  Insurance.  v   \  .-,  ••  •     -,.. 

409.  As  Stockholder  in  Corpofaiion  or  Joint  Slock  CompanjI 
•  410.  '  liOamfT^nd  Advances^  • 

411.  Leases. 

412.  To  Secure  Husband's  Debts. 

413.  Suretyship  in  General.  ..:.'..      *'    v 

414.  For  Third  Ferppne.     . 

415.  What  C'oodtitutes  Contract  of  Suretyship  in  General. 

416.  Illustrations. 

417.  Bights  of  Wife  as  Surety".  '  • 

418.  Bnforcementw 

419.  ,  Batiiication.  .  .     « 

420.  Aroidanee. 

§  394.  Power  to   Contract -^  Under  :  Statutes  I«imiting  Wife's 
Power  to  Cotttract.  ^^ 

Wheyre  the  statute  limits  tlxe.wife's  power  to  contract^  to  contractfi 
for  the  benefit  of  her  separate  estate,  the  wife's  bond  foir.pavpij^^t 
of  money  does  not  bitid  ber  ^^rsonftlly.*® ' '  Th^wife  cahnot  beccnrie 
a  general  borroy^er/ even  though  she 'give,  a  proniissorj  note  or 
security  in-.the  eaioe  conjiection.*^  Her  general  .^lagageroentS)  in  a 
"word,  withotrt  the  scope  of  the  ge^feral-'nfles '\^  tare  stated^-will 
create  no  charge  upon  her  separate  jprop^rtv  enforcij^aDle^jri  eqi^ify.** 

60.  Huntley  ▼.  Whitn^A-,  '^T^Nl  C.      Way  v.  Peck,  47  Conn.  23;  TtSBr'^. 
392.  .feteriiggS,  4a''Mis8.  TeS;     .       ^     '  •> 

61.  O 'Daily  v.  Morris,  31  Ind.  Ill;  62.    Williams   ▼.   HugufliU,  69.VII1. 
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There  is  some  difficulty  in  the  purchase,  by  a  married  woman, 
of  property,  whether  real  or  personal,  on  credit,  arising  out  of  the 
circumstance  that  she  cannot  make  ^  contract  for  payment  which 
will  be  personally  binding.  In  New  Hampshire  it  was  held  that 
a  married  woman  could  not,  uitder  the  statutes  as  they  stood  a  few 
years  ago,  make  a  contract  for  money  or  property  in  anticipation 
of  the  purchase  of  separate  estate;  and  hence  that  her  note  given 
for  money  borrowed,  wherewith  to  make  such  purchase,  was  void.** 
The  early  Married  Women's  Act  in  Michigan  empowered  a  wife 
to  contract  only  as  to  her  property  owned  at  the  time  of  contract** 
It  has  been  held  that  the  Illinois  Married  Women's  Act  did  not 
empower  a  wife  to  adopt  a  child,  support  it  and  provide  for  it  out 
of  her  estate.**  Under  the  District  of  Columbia  statute,  a  wife's 
contract  for  the  exchange  of  her  real  estate  and  for  the  purchase  of 
personal  property  is  prima  fade  presumed  to  be  for  the  benefit  of 
her  separate  estate.**  A  wife's  agreement  to  devise  property  has 
been  held  within  the  Oalifomia  statute  as  to  contracts  '^  concerning 
or  relating  "  to  her  separate  estate.*^ 

§  395.  Effect  of  Statute  of  Frauds. 

The  statute  of  frauds  must  apply  to  her  oral  promise  to  be 
liable  for  another.** 

§  396.  By  Agent. 

In  the  absence  of  statutory  power  to  contract,  a  wife  is  not 
'bound  by  contracts  made  by  her  agent.**  Hence  in  such  case  she 
cannot  be  liable  for  the  negligence  of  such  an  agent.^*  But  she  is 
(bound  by  such  a  contract  where  the  statute  has  removed  her 
disability.^*     Under  Married  Women's  Acts,  by  virtue  of  which 


214;  Hurler  ▼.  Atwood,  26  N.  J.  Eq. 
504;  StillweU  ▼.  Adams,  29^  Ark.  346. 

68.  Ames  ▼.  Foster,  42  N.  H.  381. 
Bnt  see  later  statutes  of  this  State. 
Batchelder  v.  Sargent,  47  N.  H.  262; 
Blake  ▼.  Hall,  67  N.  H.  882.  A  simi* 
lar  role  applies  is  some  other  States. 
Thompson  y.  WeUer,  85  lU.  107. 

64.  Menard  v.  CampbeU,  180  Mieh. 
583,  147  N.  W.  656. 

66.  Thompson  v.  Minniehi  227  HL 
430y  81  K.  E.  836, 

66.  I>obbins  ▼.  Thomas,  26  App.  B. 
C.  15T. 

67.  Steinberger  t.  Yoong  (CaL), 
165  P.  432. 


68.  Lennox  ▼.  Eldred,  65  Barb.  (N. 
Y.),  410. 

69.  Troy  Fertiliser  Co.  ▼.  Zaehry, 
114  Ala.  177,  21  So.  471;  Appeal  of 
Freeman,  68  Conn.  533,  37  A.  420,  57 
Am.  St.  B.  112,  37  L.  &  A.  452. 

70.  ColUer  ▼.  Straby,  09  Tenn.  241, 
47  S.  W.  90. 

71.  Porter  v.  Taylor,  64  Fla.  100, 
69  So.  400;  Baker  t.  Thompson,  214 
Ho.  500,  114  S.  W.  497;  Kirkpatriek 
T.  Pease,  202  Mo.  471,  101  S.  W.  651; 
Wjatt  T.  Walton  Onano  Co.,  114  On. 
375^  4  6.  E.  837, 
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due  maj  invast  her  estata  in  a  buftfzieds,  ah^  xoay  rf^pjloj.  agents  to 

carry  iton,? 

§  397*  Necessity  of  Joinder  or  Assent  ot  Husband.:  .  - 

In  some  States  the  hnsbasid's  jolfider  or  assent  is  iessential  to 
validate  his  tnfe's  contracts.''*  Under  the  former  Indiana  Mar- 
ried Women's  Acl^  requiring  the  husband'd  consent  to  the  wife's 
contraets  or  transfers  of  her  personal  estate^  she  was  not  bonnd  by 
her  contract  without  such  assent.*^  In  Tennessee  a  husband's 
writt^i  approval  of  a  wife's  contract  of  accord  and  satisfaction 
validates  it  and  binds  her/^ 

§  398.  Release. 

In  Delaware  a  woman  divorced  amenn  tt  thoro  may  execute  a 
release  of  an  annuity/* 

§  399.  In  judicial  Proceedings. 

A  vnfe  may  be  bound  by  her  contracts  made  in  judicial  pro- 
ceedings." 

§  400.  Jointly  with  Husband. 

The  joint  contract^*  or  joint  note  of  herself  and  her  husband  is 
now  binding  on  her,  as  where  the  spouses  make  an  express  joint 
contract  to  repay  a  third  person  who  has  paid  the  debt  of  the 
husband/*  or  to  sell  their  farm  in  return  for  support  by  the 
grantee.*^  She  may  be  jointly  liable  with  her  husband  for  an 
advance  made  to  them  jointly,  but  not  where  the  advance  is  made 
to  him,  even  if  she  later  obtains  the  money.^^     An  oil  and  gas 

'  '  • 

72.  Taylor  v.  "Wands,  55  N.  J.  Eq. 
491,  37  A;  315,  ^S  Am.  St  B.  818. 

73  Wright  v.  Brown,  44  Pa.  224; 
Camden  v.  Vail,  23  CaL  633;  Maclaj 
▼.  Love,  25  CaL,  367;  Fentz  v.  Simon- 
son,  2  BeasL  (N.  J.)  232;  Major  y. 
Symmes,  19  Ind.  117;  Miller  v.  Hine, 
13  Ohio  St.  565;  Haugh  v.  Blythe,  20 
Ind.  24;  Bodge  v.  Hollinshead,  6 
Hinn.  25;  Eaton  y.  George,  42  K.  H. 
375;  Miller  v.  Wcatherby,  12  la.  415; 
EzeUs  ▼.  Parker,  41. Miss.  520;  O'Neal 
▼.  Bobinson,  45  Ala.  526;  Bressler  ▼. 
Kent,  61  ni.  426;  Greenholz  ▼.  Haef- 
fer,  53  Md.  184;  Cole  y.  Van  Biper, 
44  in.  58;  Armstrong  y.  Boss,  5  C. 
E.  Green  (N.  J.),  109;  Farmers*  Bank 
y.  Bichardson,  171  Ky.  340,  188  S. 
W.  406. 


74.  Hileman  y.  Hileman,  85  Ind.  1. 

75.  Brundige  v.  NashviUe,  C.  &  St. 
L,  B.  B.,  112  Tenn.  526,  81  S.  W. 
1248;  Montague  v.  Buchanan  (Tenn.), 
211,  6.  W.  211. 

78.  Bied  y.  Stiley,  1  Horn.  (r>el.) 
339. 

77.  Blagge  y.  Shaw  (Tex.),  41  S. 
W.  756. 

78.  Pierce  y.  Kittredge,  115  Mass. 
374;  Post  y.  Shafer,  63  Mich.  85,  29 
IT.  W.  519;  Basford  y.  Pearson,  7 
Allen  (Mass.))  504. 

79.  Hill  y.  Cooley,  112  Ga.  115,  37 
8.  E.  109. 

so.  Layoie  ▼.  Dube,  229  Mass.  87, 
118  N.  E.  179. 

SI.  Di  Orio  y.  Venditti,  39  B.  I. 
101,  97  A.  590. 


'  lease  bf  a  .htsband^'s  lahd  e^seetited!  Vthe'^poUdes'  j^dtftljr  bs  ^  par- 

ties  of  the  first  part/'  to  whom  rentals  are  payable^  ha;^'l)eiea'h6bl 

a  joint  obligai&cvtflatt  thalfcipierpiBeM-of  lahtLifcortke  yifftiftsttiBiStoat?* 

(.'  tWhere  the  wife  ^ignsiwiith  the.tkvuibajQki  .a^cHHntm^tiMoto-diair 

-'jolifit  pcoperty  thoiiailure  to  name  hear  sitti  »•  paHy:  tovil(e  4Qntt9it 

^oes.  not  prieveiQt.its  blndizlg  her/intemat?'.!  ^b^r.'jowitrMnjtnget 

■to  purchaBQland  raises,  the  pirG9aziipt;i0A'tliat*bQtbiiai9Sipr%Mipfila<f* 

-In:  West:  Virginia^i  where  spouses  join  ina^  <xmv^iMnQa»((>£iher  Uuaid 

.for  a. price  ita.be  pai^:t6:;tbeminth6iuta909:th^i;^fin4(^  m^f'^f^J 

the  price  to  either,  if  both  are  alive,  or  t^  the  ;swrtiTO»v*f   -  ♦ . ;; 

§  401.  For  the  Purchase  of  Property  in  General.'^  "'••'!  •('■''• 
*•    A  married- woman  maynow^bind  herself  by  her  separate' ooniraot 
for  the  purchase  of  real  estate/*  or  personal' ppoporty/'soV'property 
of  any  kind/*  even  if  as  a  resiJt,.qf..^tJie^^rg}l^^fa^^Iju^^ 

.,prpviov.^cantTact;ktol?eca^^^^^^  ,..  V:   /i.^.^n  .     / 

Under  the  Vermont  Married  Women's  Act  a  wife  is  liable  on 
her  contract  to  buy  real  estate,  whether  she  has  a  ^parate  estate 
or  not.**     Under  the  Texas  Married* •Wo*fnen*^*'Xc1^'i'''Wke'^^^^ 
boiind  by  a  purchase  of  goods  no|t  for  hey'seiikl*a{e'ektktfe.^*'  '  ' 


/  » 


•  •  I ,    "  •.  1 1 ' 


§402.  Oo  Credit; 

The  current  of  negative  authority  oik  tbia  poittt  turns  Hmdh 
towards  tb&  purchase' of  real  estate  by  th^  wife';  alftd,  upon  ^what 
ou^t  to  be  deemed  more  fundamejital  reasons  than  those  of  eaah 
07  credit,  it  ia  held  that  a  married  woman  ia  incapable  of  acquiring 
real  property  to  her  separate  us^  under  such  circumstances/* 
This,  however,  is  by  no  means  a  uniform  doctrine;  fojr  a  i^arried 


,$2<   Jens-Marie    Oil    Co.    v.    Bixse  Smith  v.  J.  F*.  Brown  &  Co.  (G^l),  8S 

(bkla.),  178   P.  658..  S.  B.  950;  iSirroW  v.  Cbapin,  13  Kan. 

83.  Agar  y.  Streeter   (Mich.  ;^.  150  107;  Bush  4;  La^ie  Piano  Co.;  ▼.'Wood - 

N.  W.  160,  L.  B.  a!.'  19151)  196.'  '.  '  afd   (Wash.),   I'^S   P.  329;  'iJavis  ▼. 

a4.    Tipton   V.   Ellsworth,,  la  Jda.  '  Leonard,  66  Pla.  351,  '^3  So'.' 584, 

207,  10i9  P.  134.                                ,  ®^*  Simmons  v.  Intenxational  Har- 

85.  Fjeem^in,  .y.  Swiger,  (!W.  Ya.) ,  ,  ireater  do.  (Ga^,  96  S.  E.  9 ;  Bateman 
98  8.  E.  440.  ▼,  Cherokee  v.  Feritfiiter  Cd.'  (Giu) ,  93 

86.  Faucett  v.  Currier,  109  Mass.  S.  E.  1021.                    ^     ,        .'    ' 
79.     For   the   New   Jersey   rule,_  aee  90.  Seaver  v.  liang'(vt.),  l04  A. 
Piwaon  ▼.  Lwn,  25  N.  J.  E<j,  390.  .'877. 

87.  Caldwell  V.  Blanchard,  ;i91  Mass.  91.  Wright  v.  Couch  (fef.)^  113  fl. 
:  489,  717  U,  E.  1036.    .  "   W.  321..                      '''.     '". 

88.  Kris  ▼.  Peege,  U?  Wis.  10$,  95  91  Ames.y.  Foptep,*4^  N.  H^  381; 
N,:  W.  lOfi.Nadel  y.  .Weher  jBros.  CJ^rpeiit^r  v.,  Mitchell,  56  tlL.  4tb; 
Shoe  Co.  (Fla.),  70  ao,.20;  Marc^llns  Dunning  v.  Pike,  4*6  Me.  46i';.;^il]^.y. 
V.  Wright,  51  Mont.  559,  154  P.  714;  Albertson,  73  Ind.  343. 
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woitlaai  may/ as  aevet'&l-Stot^  jurisdic^  tule,  itcquire  aM  liold 
real  property  to  her  separate  xwe  upon  suitable  consid^tAtibh, 
whether  ehe  piirchaso  it  oii  credit  or  noti^^  Soihe  of  these  d^eislotiA 
go  only  to  the  point  of  forbidding  a  suit  at  Ikw  on  such  purchasesJ*^ 
And  it  is  held  thAt  "v^her*  a  married  woman  borrows  money  Idth 
which  she  purchases  a  pie<^e  of  1  tod,  taking  a  dded  in  her  own  nanze, 
and  furnishing  no  note  or  other  written  obligation  for  the  loan, 
the  lender  may  in  equity  foll6W  his  loan  into  the  land.'*  '  Some 
States,  tinder  theit  liberar  enabling  acts,  repudiate  such  testrictidhs 
upon  th§  jus  dispcmendi.^  But,  on  the  othei*  hand,  fhe  New  Yotk 
doctrine  is  that  she  may  pUrdhase  property  >0n  credit^  and  if  the 
vender  mil  run  the  iSsk  of  being*  able  to  ebtain  payment  of  the 
consideriatidh  df  the  s^le,  the  transfer  remains  valid,  and  no  estate 
will  pass  to  the  husband^'  Av^hether  ■  the  wife  had  •  previously  aily 
separate  eafate  or  ndk.*^  Under  the  Micfhigan  Mkfried  Womea'a 
Act  a  wife  may  bind  herself  by  a  purchase  of  goods  on  credit  for 
her  separate  business."  In  Wisconsin  the  fact  that  a  creditor  to 
whom  a  wife  pledgee'  her  credit  to  acquire  j^roperty  knows  that 
she  intends  to  devote  the  property  to  the  use  of  her  husband  will 
not  invalidate  her  contract  to  pay  the  amount  agreed.** 

§  403.  For  Improvement^  and  Repairs. :      . 

Independently  of  enabling  statutes,  the  written  contract  of  a 
married  woman,  by  which  she  acknowledges:  an,  indebtedness  for 
materials  and  labor  used  to  improve  her  separate  estate,  is  void 
at  law.^  It  Is  a  re^onable  doctrine,  and  justified  by.  some  State 
decisions,  that  where  lumber  is  purchased,  or  other  materials,  and 
used,  or  labor  bestowed,  with  the  wife's  acquiescence,  in  benefiting 
and  enhancing  her  separate  estate,  aiad  with  full  knowledge,  on  her 
part  that  it  is  unpaid  for,  and  equitable  obligation  may  be  inferred, 

she  is  bound  to  recompeii^  accordingly.*       ' 

. '  '.  '   •  • 

93.   Shields  Y.   Keys,  24  la.-  898;  other  States^     Chapman  v.  PosteT/  ^ 

Darby  v^  Calligan,  U  N.  Y:  21 ;  Chap-  AUen  (Mawv),  ISS;  Shields  ▼.  Keys, 

man  V.  Foster/ 6  Alleii  (Mais;),  136;  24  la.  29S. 

McVey  V.  Green  Bay  K;,  42  Wis.  582.  M.  Rankin  v.  West,  25  Mich.  195; 

S4.   Carpenter  y.   MlUhell,  '50'  111.  Canton   v:   Grinnell,   138   Mich.   590, 

470,     .     •                         .  101  N.  W.  811,  11  Dc*.  Leg.  N.  658. 

95.  Donovan's   Appeal,    41    Conn.  99.  Eriz  v.  Peege,  119  Wis.  105,  95 
551.  W.  W.  108.                                   .   '    . 

96.  See  Allen  y.  FuUer,  118  Mass.  1.  Williams  ¥;  Willwr,  67  Ind:  42. 
402 ;  Khapp  y.  ^Bmitli,  27  N/  Y."  277.        '  8^  Miller  •  vi  ^Hdllingsvoi'th,  36  la. 

97.  Darby  V.  Calligaoi)  16  N.  Y.  21;  .169;   Andersoin  y.  Atmstead^  i6i9  III. 
Enapp  y.  Smith,  27  N.  Y.  277.    So  in  '   452;    SOuUmott   y.    BartikoloaiHr,  ;53 
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Upon  the  ground  that  the  wife's  sepiar^tjo  eeiate  fhoulcl  b^  hwJid 
by  eontraots  for  its  benefit^  ox  upon  its  express  credit,  her  debta 
,  for  improvements  upon  lands  oonveyed  to  her  sole  ai^d  separate  use 
have  been  enforced  in  Beveral  late  instances.'  But  all  States  do 
not  go  80  far.  The  disposition  of  the  courts  in  such  casea,  where 
the  contract  was  made  by  the  husbapd^  is  frequently  to  infer  an 
agency  on  the  wife's  behalf  for  that  purpose;  and  yet  he  might 
prove  no  agent^  and  if  only  sole  credit  were  given  to  the  husband 
himself  for  repairs  on  his  wife's  premises,  it  would  ^appear  that  the 
creditor  cannot  resort  to  the  wife's  separate  estate  ior  remunera- 
tion, agency  not  being  inferable  from  the  marital  relation  alone.* 

Apart  from  permanent  improvements,  a  married  wc«nan's  real 
estate  may  well  be  rendered  liable  for  repairs  made  to  her  separate 
estate  at  her  own  request,  and  as  necessary  for  its  due  preservation 
and  enjoyment,"  and  on  her  sole  note  or  sole  contract,  for  lumber 
and  materials  to  be  used  thereon.*  And  where  she  contracts  for 
services  or  materials,  or  the  work  and  labor  is  done,  at  her  request, 
in  and  about  the  improvement,  care,,  management,  or  cultivation 
of  the  premises,  or  in  farm  stock,,  she  will  be  held  liable  accord- 
ingly, where  the  premises  and  farm  s1x)ck  are  her  sole  and  separate 
property.^ 

Under  a  statute  providing  that  the  lands  of  a  miirried  woman 
shall  be  her  separate  property,  but  that  she  shall  have  no  power 
to  convey  or  encumber  them  without  the  joint  deed  of  her  "husband. 


Ind.  54.  But  cf.  Emery  v.  Lord,  26 
Hieh.  431;  Gapp  v.  Stewart,  38  Ind. 
479. 

a.  Conwaj  y.  Smith,  13  Wis.  125; 
MarshaU  v.  Miller,  3  Met.  (Ky.)  333; 
Fowler  v.  Seaman,  40  N.  T.  692 ;  Car- 
penter V.  Leonard,  5  Minn.  155;  Per- 
kins T.  Baker,  38  Tex.  45;  Britter  t. 
Bobertson,  11  Tex.  142.  In  Heugh 
▼.  Jones,  32  Pa.  432,  it  is  held  that 
nnless  the  materials  are  actually  so 
used  the  debt  cannot  be  enforced 
against  the  estate.  And  see  as  to  the 
Pennsylvania  rule,  whieh  does  not  fa- 
vor such  debts,  Bmnner's  Appeal,  47 
Pa.  67. 

4.  Holmes  ▼.  Bronson,  43  Mich.  562 ; 
Willard  ▼.  Magoon,  30  Mich.  273; 
Price  T.  Seydel,  46  la.  696;  Lauer  ▼. 
Bandow,  43  Wis.  556;  Criekmore  ▼. 
Bxeekntidge,  51  Ind.  294;  Lobmaa 


T.  Kennedy,  51  Ala.  163;  Boberts  ▼. 
Kelley,  51  Vt.  97.  A  promise  by  the 
married  woman  to  pay  for  materials 
bought  and  used  by  the  husband  in 
erecting  buildings  on  her  land  will  not 
be  inferred  from  her  contemporaneoua 
knowledge  alone.  Ferguson  v.  Spear, 
65  Me.  277. 

6.  Lippincott  t.  Leeds,  77  Pa.  420. 
Ooverture  of  the  owner  is  bo  reason 
why  land  should  not  be  assessed  for 
cost  of  street  improYemeat.  BaU  y. 
Balfe,  41  Ind.  221. 

6.  Patker  v.  Kane,  4  Allen  (Mass.), 
346;  Major  ▼.  Symmes,  19  Ind.  117; 
Bekert  v.  Benter,  4  Vroom  (N.  J.), 
266;  Langenbach  v.  ScheU,  40  Conn. 
224. 

7.  Terry  ▼.  Htumnonds,  47  CaL  88; 
Oookson  ▼.  Toole,  50  HI.  Alfi. 
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ahe  maj  make  a  valid  contract  alone  for  the  Exploration  of  her  land 
for  natural  gas  and  oU.  Such  a  contract  ia  not  an  encumbrance 
within  the  meaning  of  the  statute.^  A  loan  made  to  a  wife  to 
improve  land  which  the  lender  knows  her  money  paid  for,  and 
which  he  thinks  she  ownfi,  cannot  be  defeated  by  showing  that  the 
title  was  in  the  spouses  jointly.*  A  wife's  liability  for  services 
rendered  in  improving  her  land  is  not  affected  by  the  fact  that  the 
creditor  sends  a  bill  to  the  husband/* 


§  404.  Subnuaaion  to  Afbitration. 

Under  the  Michigan  statute,  a  wife  may  agree  to  a  common-law 
arbitration**^  Under  the  North  Carolina  Constitution  such  an 
agreement  is  invalid  without  the  written  assent  of  her  hu£^and.^ 

§  405.  Promissory  Notes. 

In  general  it  is  held  that  a  married  woman  cannot  become  per- 
sonally liable  on  her  general  or  executory  promise  except  it  coiioem 
expressly,  under  general  rules^  her  benefit  or  her  separate  estate. 
Hence  a  note  given  by  her  upon  any  other  consideration  is  void,** 
even  though  it  be  in  the  hands  of  a  bona  fide  holder ;  ^*  and  quite 
generally  her  simple  indorsement  of  a  bill  or  note  is  held  to  be 
inoperative  beyond  divesting  her  of  a  title  therein."  Fraud  will 
not  avail  a  wife  as  a  defense  against  her  note  in  the  hands  of  a 
holder  for  value  in  good  faith,*'  especially  if  the  fraud  is  prac- 
ticed by  one  not  a  party  to  the  record  or  interested  in  the  proi>- 
erty,*^  nor  will  secret  instructions  to  her  husband,  acting  as  her 
agent,  have  that  effect,  though  he  disregards  them.*"  Whether  a 
wife  is  a  principal  or  not  in  a  note  which  she  signs  depends  on 
the  nature  of  the  contract  with  the  payee,  and  not  on  the  manner 
in  which  she  signs.*"     Therefore,  where  a  statute  forbids  a  wife 


S.  Kokomo  Natural  Gas  Co.,  v.  Mat- 
lock (Ind.),  97  N.  E.  787,  39  L.  B.  A« 
(N.  8.)   675. 

9.  June  V.  Labadie,  138  Mich.  52, 
100  N.  Vr,  996,  11  Det.  Leg.  N.  469. 

10.  Vetault  V.  Keimedj,  178  App. 
Div.  228,  165  N.  Y.  8.  203. 

11.  Hoste  ▼.  Dalton,  137  Mich.  &22, 
100  N.  W.  750,  11  Det  Leg.  N.  392. 

IS.  Bmith  ▼.  Braton,  137  N.  0.  79, 
49  8.  E.  64. 

IS.  Kenton  Ins.  Co.  v.  McClenan,  43 
IGch.  564;  Pippen  ▼.  Wesson,  74  N. 
C.  437;  Stokes  t.  fiUiaanon,  55  Miss. 
583. 


14.  Wright  V.  Tox  (Ind.),  103  N. 
£.  442;  Kenton  Ins.  Co.  v.  MeCleUan, 
43  Mich.  564. 

15.  Moreaa  v.  Branson,  37  Ind.  195. 
le.  Hart  V.  Church,  126  Cal.  471, 

58  P.  910,  77  Am.  St.  B.  195. 

17.  WiUiams  v.  Farmers'  ft  Dro- 
vers' Bank,  20  Ky.  Law,  1273,  49  8. 
W.  183. 

18.  Wyatt  ▼.  Walton  Gnano  Co.,  114 
Ga.  375,  40  8.  E.  237. 

19.  Tonng  v.  McFftdden,  125  Ind. 
254,  25  N.  E.  284. 
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Upor 
1  ^.y-        ^  !M^  iicAtud,  the  ooUrt  will  look  to  the  substance 

f  .>  ^  ^     <vtt  '**^  disregard  \h6  presumption  that  the  first 

V         >"        ^  i^Ntr  J6S  ixJigor  is  the  principal  debtor."'     Under  the 

Nt''       .•v  T^  i\«stit«tion,  a  wife's  indorsement  of  a  note,  to 

^     . ».  t^tT<:^  ijTe  the  written  assent  of  her  husband.'* 


^r<^ 


V  ^t-*^  J^**"**/  ^^  Husband, 

\  Nv::^?  «^^^©  by  spouses  to  pay  off  a  mortgage  on.  the  huflband's 

^tiTsi  ^-^^  ^^  ^^^  ^  benefit  to  the  wife'd  dower  right,  and  there- 

->:yv  )\:niling  on  her.*^   .  A  note  given .  by  the  wife  jointly  with  her 

)i«>lMUid  to  pay  dues  and  assessment  on  his  life  insurance  policy 

vhi^rein  she  is  beneficiary  is  not  vpid  as  being  given  to  secure  a 

debt  of  a  husband.^'     Where  spouses  executed  a  joint  note  before 

the  Married  Women's  Act,  and  after  the  act,  and  without  new 

consideration,  renewed  it,  the  promise  of  the  wife  was  supported 

by  the  consideration  originally*  moving  to  the  husband."     Under 

the  Massachusetts  statute  a  joint  note  of  the  spouses  for  borrowed 

money  paid  by  the  wife's  direction  to  her  husband  binds  her, 

though  a  portion  of  such  money  had  been  previously  advanced  to 

the  husband,  with  her  consent.*'^     A  wife's  note  jointly  with  her 

husiband  is  no  consideration  for  the  confirmation  by  the  payee,  her 

husband's  creditor,  of  a  transfer  to  her  in  fraud  of  his  creditors.** 

§  407.  Consideration. 

Inquiry  into  consideration  is  always  pertinent  under  the  equity 
rule,. and  in  States  where  the  wife  is  not  invested  with  plenary 
.power  of  legal  disposition  under  appropriate  statutes.  This 
applies  to  the  wife's  promissory  note,  which,  as  the  law  stands, 
apart  from  statute,  cannot  be  a  safe  investment  for  anyone ;  for 
its  value  consists  in  the  proof  that  it  was  a  contract  on  her  part, 
and  a  binding  contract,  relative  to  her  separate  property,  within 
the  general  rule.  Even  in  Massachusetts,  where  the  wife's  mort- 
gage on  real  estate  duly  executed  is  upheld,  a  note  secured  by  it, 
if  for  unbeneficial  consideration,  such  as  the  husband's  indebted- 

80.  Mutual  Benefit  Life  Ins.  Co»  ▼.       ■  88.  Crenshaw  v.  Collier,  70  Ark.  5, 
rirst  Nat.  Bank,  160  Ky.  538,  169  8.      .65  S.  W.  709, 

W.  102S,  84.  Lackey  v.  Boruff,  162  Ind,  371, 

81.  Walton  v.  Briatol,   125  N.  C.      53  N.  E.  41^. 

419,  34  €.  £,  SM;  Vann  y.  Edwards,         85.  Goodao^  v.  HiU,  125  Maas.  567; 

128  N.  C.  425,  39  S.  E.  66.  State  Trust  Co.  v.  Owen  Paper  Co^, 

88.  Crevier  v.  Berberdick,  60  N.  J.  162  Mass.  15$,  38  N.  E.  488. 
Law,  389,  37  A.  959.  86.  Heaton  y.  White,  85  Ind.  876. 
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nessy  could  not  be  enforced.^^  But  later  legiBhttios  in  Missacbur 
Betts  does  not  require  the  eon^ideKation  of  a  wife's  contract  to 
enure  to  her  own  ber.efit,  and  her  joint  note  with  her  husband,  or 
her  indorsement^  binds  her  to  quite  or  nearly  tiie  same  extent  as 
that  of  any  single  woman.**  Ihrafts  drawn  by  a  wife  on  her 
trustee  for  her  separate!  use  are  based  on  a  consideration  where 
drawn  for  a  loan  to  her  or  husband  at  her  request^* 

§  408.  For  Instirance. 

Her  contract  for  insurance  on  her  separate  property  is  not 
enforceable  against  her,  as  conservative  States  rule,**  though  this 
would  appear  to  be  a  beneficial  contract;  and  at  all  events  it  is 
held  that  her  contract  of  insurance  on  her  property  cannot  be 
defeated  by  third  persons/* 

§  409.  As  Stockholder  in  Corporatipn  or  Joint  Stock  Company. 

A  married  woman  is  not  personally  liable,  unless  legislation  be 
positive,  for  the  debts  of  a  corporation  in  which  she  holds  stocky 
more  than  upon  her  contracts  of  suretyship.'*  To  hold  a  married, 
woman  liable  on  her  subscription  to  stock  is  not  always  favored,'* 
but  it^  purchase  or  subscription  may  often  be  upheld  as  a  beneficial 
transaction."  Tlius,  the  acceptance  of  stock  in  a  corporation  has 
been  held  to  create  a  binding  contract  zeo^tderix^  a  wife  iiitble  fo^. 
impaid  portions  .of  the  subscription  and  for  assessments  to  which 
stockholdiers  were  liable  at  the  time  of  acceptance,"  In  Arkansaa 
it  has  been  held  that  a  wife  who  is  elected  president  of  a  corpora- 
tion, and  whose  stock  is*  part  of  her  separate  estate,  is  thereby 
freed  from  the  disability  of  coverture  so  as  to  be  liable  for  the 
statutory  penalties  for  failure  to  file  statements  required  by  law,** 
Under  the  Louisiana  statute  a  wife  may,  for  her  separate  estate^ 
subecribe  for  and  borrow  on  &tock  of  a  building  and  loan  assoeiaftion 
without  the  consent  of  her  husband.*^ 


27.  Hebum  ▼.  Warner,  112  Mass. 
271.  And  see  Wright  v.  DreBser,.  110 
Mass.  51. 

88.  Major  y.  Holmes,  124  Maas. 
lOS;  Kenworthy  v.  Sawyer,  125  Maaa. 
28;  Goodnow  v.  Hill,  125  Mass.  587. 

88.  BaijB  y.  Buff's  Adm'r,  76  Va. 
371. 

80.  American  laa.  Co.  y.  Ayeiy,  60 
Ind.  566. 

81.  Bemheim  y.  Beer,  56  Miss.  149. 


88.  Bussel,  y.  People's  Say.  Bank, 
30  Mich.  671. 

88.  Bice  y.  Colnmbna  B.,  32  Ohio 
St.  380. 

84.  WiUiama  y.  King,  43  Conn.  569. 

8ff.  BidweU  y.  Beekwith,  86  Conn. 
462,  85  A.  682. 

86.  Arkansas  Stables  y.  Samatag,  78 
Ark.  517,  94  b.  W.  699. 

87.  Holloman  y.  Alexandria  A  Pine- 
yille  Bldg.  &  Loan  Aas'n,  137'  La. 
970,  69  So.  764. 
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§  410.  Loans  and  Advances. 

A  wife  is  now  liable  for  loana  which  have  been  passed  to  her  as 
her  own,  whether  icsed  for  herself  or  another,'*  and  that  other  her 
hudband,  if  in  obtaining  the  loan  ^he  acts  in  good  faith,  and  not'  as 
a  surety.**  In  Louisiana  she  is  not  liable  for  a  loan  unless  thete 
is  evidence  that  the  consideration  inured  to  her,  thoujgh  she  re- 
ceived a  certificate  from  :a  judge  entitling  her  to  borrow.*^ 

The  loan  of  money  to  a  married  woman,  with  which. she  paid  off 
a  mortgage  on  her  land,  gives  no  lien  on  such  land  to  the  lender, 
notwithstanding  her  oral  promise  to  substitute  him.*^ 

According  to  the  more  liberal  doctrine,  one  who  advances  money 
to  a  niarried  woman,  whether  on  her  bond,  promiseory  note,  or 
otherwise,  is  not  bound  to  see  to  the  application  of  the  money,  but 
may  recover  upon  the  instrument  or  contract  on  showing  the 
avowed  purpose  of  the. ti^ansaction  on  her  part,  as  in  due  compli* 
ance  with  the  general  rule  as  to  a  married  woman's  fus 
dispanendu^* 

§  411.  Leases. 

Under  some  Married  Women's  Acts  a  lease  to  hpr,  and  its 
covenants,  as  for  rent  or  taxes,  are  held  binding  upon  the  wife.^* 

§  412.  To  Secure  Husband's  Debts. 

A  married  woman's  promissory  note  does  not,  as  a  rule,  secure 
her  husband's  debts,  nor  does  she,  by  executing  it,  hind  herself 
lawfully  as  his  surety  or  guarantor  on  a  contract  not  relating  to 

J 

her  separate  estate,  nor  for  its  benefit,  so  as  to  render  herself  liable 
to  suit.** 

SS.  Arnold  v.  McBride,  78  Ark.  275, 
93  8.  W.  989;  Lloyd  ▼.  State  ex  ret 
Banta,  134  Ind.  506,  34  N;  £.  311; 
Bogie  ▼.  Kelson,  151  Kj.  443,  16S 
8.  W.  250.  To  make  a  married  woman 
liable  for  money  borrowed  by  her,  it 
is  only  necessary  that  it  «hall  havi» 
passed  to  her  as  ber  o^rn  property  to 
do  with  as  she  pleased.  It  is  not 
neeessaiy  that  she  actually  need  it  for 
her  own  own  purposes  and  benefit. 
Arnold  t.  MeBride,  78  Ark.  275,  93 
8.  W.  9S». 

S9.  Exchange  Bank  of  Valdosta  ▼. 
Newton  (Oa.),  99  8.  E.  705;  Teany 
T.  Shannon,  256  Pa.  135,  100  A.  597. 


40.  Dayries  ▼.  Lindsly,  128  La.  259, 
54  8o.  791. 

41.  Owens  v.  Jofanton,  8  Bait. 
(Tenn.),  265. 

49.  McVey  ▼.  Cantrell,  70  N.  T. 
205.  But  see  Heugh  v.  Jones,  32  Pa. 
432,  which  tends  more  strongly  to  the 
protection  of  married  women  in  such 
transieustions. 

4S.  Worthington  ▼.  Cooke,  52  Md. 
297;  Marshall  tr.  Marshall,  4  Thomp. 
&  C.  (N.  Y.),  449;  Harris  v.  WU- 
liams,  44  Tex.  124.  As  to  wife's 
lease  to  her  husband,  see  Albin  ▼. 
Lord,  39  N.  H.  196.  But  see  Ensta- 
phlete  ▼.  Ketchum,  13  N.  T.  621. 

44.    Parker    y.    Simonds,    1    Allen 


OoHsiMently  t^^ith  th^  prmcii)le  of  the  "Vife^s  BfOn-liabiKty  iw- 
suretjy  it  is  beld'  ttiatf  eke  cannot  be  held  liable  tof  a  pledged,  ^6- 
whom  she  haa  pledged  sto^k  so  as  to  secure  her  husband's  debt^  for 
money  received  by  her  iipoft  a  subsequent  sAle  of  the  slock  ocwitrai»y 
to  the  pledgee's  rights;** '         • 

The  teiidendy  of  some  of  the  late  cases  is  to  exempt  protoissory' 
notes  which  are  di-AWn^payable  td  a  married  Wonian  or  Otdei*  ft^m 
all  liability  for  the  husband's  engagements ;  a  presumption,  being 
thus  afforded  that  the  tnoney  is  due  to  her  and  not  to  her  husband.** 
In  Georgia  she  is  liable  whe&^e*  she  borrows  money  with  the  object 
of  raising  money  for  payiiig  her  husband's  debts,  though  the  fact 
is  known  to  the  lender.*'  14  has  also  been  there  held  that  a  Wife's 
note  given  to  settle  litigation  against  the  spouses  jointly  was  bind-' 
ing  on  her,  where  the  creditor  claims  a  joint  liability,  even  though 
the  debt  was  that  of  the  husband  alone,  the  real  Consideration  of* 
the  note  being  the  settlement  of  the  litigation.*' 

§  413.  Suretjrship  in  GeneraL 

A  wife  may  now  become  a  surety  or  guarantor,**  by  force  of 
statute,  not  only  in  New  York  but  in  some  other  States/*  In 
other  States  the  Wife^s  capacity  to  make  a  contract  of  suretyship 
or  guaranty  is  still  denied.'^  In  those.  States  such  a  transaction  is 
binding  only  where  she  receives  an  independent  consideration  for 
her  contract,^*  or  wtere  the  mortgagee  knows  nothing  of  the  inten- 
tion to  evade  the  law,  and  there  is  nothing  in  the  record  title  to  pu$ 
him  on  inquiry."     To  bind  her  by  duch  a  contract  the  consider- 

(Mass.),  258;  Sliaimon  V.  Cannes,  44  (Mass.),  416;  Pahie  ▼.  Hunt,  40  Barb. 

N.  H.  592  5  K^aton  v.  Scott,  25  Qa.  (N;  Y.)  75  j  Tooke  v.  Newman,  75  HI. 

652;  Yale  ▼.  Bedster,  18  N.  Y..265;  215. 

Emery  y.  Lordj  26  Mich.  431;  Schmidt  47.  Giastian  v.  Peak,  111  0a.  889, 

y.  Postel,  63  IU..58;  Sweazy  ▼.  Kam^  36  S.  £.  967. 

mer,  51  la.  642 ;  ■  King  v.  Thompson,  48.  Thornton  t.  Lemon,  114  Ga.  155^ 

59   Ga.   380;    Athol  Machine   Co.  ▼.  39  S.  E.  943;  Kile  v.  Kilner,  37  Pa. 

PuUer,  107  Mass.  437;  Wolff  y.  Van  Super.  90. 

Meter,  19  la.  134;  Sweeney  Vw  Smith,  48.  Wooleey  y.  Brown,  74  N.  Y.  88. 

15   B.   Mon.    (Ky.),   325.:  And   see  SO.  Hart  y.  GrigsBy,  14  Bush  (Ky.)^ 

Sawyer  y.  Femald,  59  Me.  500;  Be  542;  Northwestern  Life  Ins.  Co.  y.- 

Yries,  v.  Conklin,-22  Mich.  255;  Van-  Allis,  23  Minn.  337« 

lurk  V.  Skillman,  5  Ytoom  (BT.  J.),.  51.  Bnssel  y.  People 's  Say.  Bank,  39 

109.  :  Mich.  671. 

45.  Piatt  y.  Hawkins,  48  Conn.  139.  5Z,  Hamiltoh  y.  Hamilton,  162  Ind. 

4fi.  See  Cowles  y:  Morgan,  34  Ala.  430,  70  N.  E.  535. 

535;  Lewis  y.  Harris,  4  Met.  (Ky.),  03.    Grzesk  y^   Hibberd,   149   Ibd. 

353;  Chapman  y.  Williams,  13  Gray  354,  48  K.  E.  361. 
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ation  must  be  actually  received  by.  her^  and  Bominul  reeeipti  v^ere 
tile  receipt  is  for  the  use  af  her  husband,  will  not  avail  :to  bind 
ber/^  Thus,  where  the  proceeds  of  such  a  noto  are  invested  in 
land  in  her  name  she  is  bound/*^  and  none  the  less  sp  where,  she  haa 
a  right  of  dower  in  the  property  incumbered/*  Such  obli^tiona 
are  valid  only  to  the  extent  to  which  her  separate  estate  is  benefited 
thereby,*'  and  to  which  thej  are  supported  by  a  valid  consideration 
running  to  her''* 

In  Missouri  a  wife  is  not  liable  as  surety  for  her  husband  in 
the  absence  of  aa  express  promise  to  pay  the  debl^  a  mere  recital 
that  sh$  is  surety  beii^  insufficient.'*  In  New  Jersey,  to. validate 
the  accommodation  no^e  of  a  wife  dbe  must  be  shown  to  have 
obtaij(Led  therefore  something  of  value  to  b^r  ovm  use  or  to  the  use 
of  her  estate.'*  In  Indiana  statute  provides  that  she  is  bound  by 
a  contraot  executed  as  surety  where. she  make^  an;  affidavit  that 
she  is  contracting  foic  her  Bepar^ite  use**^  In  suph  States  where 
the  creditor  knows  that  she  is  acting  as  a  surety  he  cannot  recover 
against  her,*^  because  he  is  bound  to  .looww^the  i^imi'tatiaxL-plsficied 
by  th^law  on  her  ability  to  contract^*' even  though  tb^  obligee,  in 
consideration,  of  her  obligation,  releases  th^  hiisband's  liability,** 
and  even  though  she  makes  affidavit  that  the  loan  is  just.*^ 

54.  Feather  v.  Feather's  E&tafe,  116         '69.  Vliet  v.  Saktbim,  6S  Nw  X  Ijaw> 
Mich.  384,  74  ;N.  W.  524,  4  Det.  Leg.       450,  4a  A.  741. 

N.  1209.  60.  Ludlow  ▼.  Colt,  41  Ind.  App» 

55.  Smith  v.'  Hardman,  9d  Ga.  381,      138,  83  ^.  E.  643.  ' 

27  a.  E.  731;  Thomas  V.  Bosrtoa  Banl-  61.  Warren  v.  Crow  (Ala.),  73  So. 

ing  Co.,  157  Kj.  473,  163  S.  W.  480.  ^9;  Jones  ▼.  Weichflelbaw,  3L15  Oa, 

66.    Andrjsiak    y.    Satkowski,    159  369,  41  S.  E.  615;   Munroe  t.  Haas, 

Ind.  428,  63  N.  E.  854,  65  N.  K  286.  105  Oa.  468,  S0.8.  £.  i664;  Oo^t.  Bldg. 

57^  Blej  ▼.  Lewis  (Ala.),  66  So.  &  Loan  Inst.  v.  Danny,  154  Ind.  261^ 

454;  Mills  v.  Hndmon  &  Co.,  175  Ala.  65  N.  E.  757  {   Weil  V.  Waterhonse, 

448,  57  So.  739 ;  Kellej  t.  York,  183  46  Ind.  App.  690,  91  N.  E.  746 ;  Manov^ 

Ind.  628,  109  N.  E.  772;  Wi^dman  t.  Nat  Bank  v.  Lowery,  242  Pa.  559,. 

Falls  City  8av.&  Loan  Ass 'n,  40  Ind.  89  A.  678;   Algea  ▼•  Fries^  24  Pa. 

App.   478,   82  N.  E.  476;   Vogel  t.  Super.  427;   Harper  ▼.  O'Neill,  194 

Leiehner,  102  Ind.  55,  1  N.  E.  554;  Pa.  141,  44  A.  1065;  First  Nat.  Bank 

Pritehett  v.  McGanghej,  151  Ind.  638,  ▼.  Taylor,  38  Utah,  516,  114  P.  529; 

53  N.  E.  3OT;  Fitts  T.  A.  F.  Messiek  Bitter  ▼.  Brass,  116  Wis.  55y  98  N.  W^ 

Groeeiy  Co.,  144  t^.  C.  463,  67  S.  E.  361. 

164 ;  Eqnitable  Trust  Co.  t.  Torphy,  ^SL  Field  ▼.  Campbell,  164  Ind.  389, 

37  Ind.  App.  220,  76  N.  E.  639 ;  Me-  72  N.  E.  260,  108  Am.  BtL  B.  301. 

Kay  ▼.  Corine  (Ind.),  118  N.  E.  978.  68.  Bussell  ▼.  Bice,   19  Ky.  Law» 

67a.   Washbnm  v.   Gray,   49   Ind.  1613,  44  S.  W.  110. 

App.  271,  97  N.  E.  190.  64.  Neighbors  Y.  DaTis,  84  Ind.  App. 

68.  Newman  ▼.  Newman,  152  Mo.  441,  73  N.  E.  151. 
398,  54  S.  W.  19. 
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§  414.  For  Third  Persons. 

The  same  maj  be  said,  though  perhaps  with  more  reeerve,  qf 
her  undertakings  for  the  benefit  of  third  parties;  as  a  n^ere  accom- 
modation indorser,  for  instance.**  In  Louisiana  a  married  woman 
may  bind  herself  as  surety  for  any  one  except  her  husband."  The 
Texas  statute  by  implication  empowers  the  wife  to  becjome  sure^jy 
or  joint  makar  witb  a  third  person  with  her  husb^d's  joinder."  . 

§  415.  Whait  CotistitutcB  Contract  of  SuretTship  in  General. 

Statutes  prohibiting  a  wife  from  being  a  surety  for  her  husband, 
being  for  her  benefit,  should  not  permit  technicaliiy  or  misrepre- 
sentation to  defeat  the  rights  of  <ireditors  not  iftt  f ault.**  The  test 
as  to  whether  a  wife  Is -a  surety  or  not  is  th^f  intention  of  the 
parties,'*  and  depends  on  whether  the  benefit  of  the  contract  inures 
to  her  or  her  fefetatie,' W  whf ch  extent  she  is  a  j^riiicipal.**  '  It  does 
not,  withiti  the  meaning  of  sucJh  sfd£ute&,'depeiid  oh  iShe  form  of 
the  obligatioii;espe<iiaHy  Where  there  is  an  ititelik  to  evade  the 
fitatute,^^  but  oti  W  actual  relation  to  the  obligatibt .' 


ft 


§  416.  mustratipa&<   *.  ;     .       ^ 

The.  fact^  thaj^  n  wife  i8.;surety  !may  be  shown'  by  any  competent 
eyideopeJ^'    :Tbe  {actjthat  the  husband  and  noli  the  wife  receives 

•            •  .  '                '                      I       «    '     '        ^ 

65.  iSbaimon  y.*  Canney,  44  N.  H.  154  Ind.  357,  5.6  ^.  K  841;  Go.ok  t. 
592 ;  Crane  v.  KtSlefy  i  Atl^it  (MasB.)  >  Bubrlag^,  15^  liid.  16^,  64  K.  £.  -60^ ; 
250;  Kpiia  T/;  BlQ3pell,,  dl:  ^L  138;  ,  Gx^.  ▼* .  Uab^reviz,  16&.  Insd.  524^  6d 
Bailey  v.  Pearson,  9  Fost.  ,j[K..,  H.)  N.  E.  186;  Harbongh  y.  Tanner,  lj53 
77;  Lytle^s  Appeal,  36  Pa.  131;  Ind.  574,  71  N.  E.  145;  Field  v. 
Pei&e  v.Ija  Ba^,  6  C.  E.  (kt«m  (N.  Gampbefl,  164  Ind.  889,  78  N.  E.-^eO; 
J.),  269;  Bauer  y.  Bauer,  40  Miso.  61.  John  O.  Chroiib  Co.  y^  S'mitli,  31  In^. 

66.  WleUiffe  y;  Dsiwob,  1»' La.  App.  685,  68  K.  E.  lOdO;  Brady  y. 
Ann.  48.  Eqiiiiable   Trust  Ool,    178    Ky.   698, 

67.  Bed  BIyer  K4t.  Bank  ▼.  F^fgn-  199  8.  W.  1082. 

Ma  (Tex:>,  206  S.  W.'  9®3.  71.  Sibley  y.  Bobertson,  212  Pi  24, 

66.  Tombler  y.  Beitz,  134  Ind.  9,  61  A.  426;  Keystone  Brewing  Co.  y. 

33  N,  E.  789*.  •     ^     -  Varsaly,  3^'Pa.  Super;  166;  Laekey  y. 
69.  MeCollom  y.  Boughtoik,  132  Mo.  Bornff,  162  In^.  371,  63  N.  B.  412; 

601,  30  8*  W.  102a,  33  8.  W.  476,  Wm.  Deering  &  Co..  y.  Veal,  25  K^. 

34  a  W;  480,  3^  L.  B.  A;  460;      •  Law,  1S09-  tS8.  W;  886;  Hannlton  y. 
70  LesUben  ▼.  Ouy,  149  Ind.  17,  48  Hamilton,   162   Ind.   430,   70  N.  E. 

N.  E,  344 ;   GHIett  y.  Citikena*'  Nat.  635* 

Bank   (Ind.),.  104*  N.  B.  775';  ^rst  72.  MeKay  y.  Corwine  (IHd.);  11^ 

Nat  Bank  y.  Bertoli,  87  Vt;  297,  «9  N.  E.  471;  First  Nat.  Bank  y.  BerteB, 

A.  359;   McOoy  y.   BafiM,   136   Ind.  .  86  Vt.  421,  92  A.  970. 

378,   36   N.   E.    134;    Berdenkoff   y.  73.  Blaek  y.  MeCarley's  Ex'r,  31 

Brazee,  28  Ind.  App.  646,  63  N.  E.  Ey;  liaw,  1198,  104  8.  W.  987. 

577,  61  N.  E.  9i54j  Veld  T,  NoWett,  - 
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the  consideration  conclusively  establishes  the  fact  that  she  is  a 
surety,^*  as  well  as  where  her  mortgage  secures  his  debt/"  Where 
the  only  consideration  of  a  wife's  note  is  the  conveyance  of  prop- 
erty to  another,  she  is  a  surety  and  the  contract  is  void.^*  She  ia 
a  surety  where  she  gives  a  new  note  without  new  consideration  in 
lieu  of  her  husband's  note  to  which  she  was  not  a  party/*  A 
renewal  of  a  note  ^ven  as  surety  wherein  the  wife  appears  as 
maker  does  not  validate  such  a  transaction.**  Where  a  wife  eatLses 
property  to  be  conveyed  to  herself  and  gives  a  note  and  mortgage 
for  i%  she  is  not  a  surety  though  the  vendor  has  refused  to  sell  it 
to  her  husband  because  he  could  ^ve  no  security/*  An  absolute 
deed  of  trust  of  a  wife's  separate  estate  providing  that  the  land  be 
sold  and  the  proceeds  applied  to  pay  the  husband's  debts  ha^  been 
held  not  a  conlract  of  suretyship/^  In  Georgia  it  has  also  been 
held  that  where  a  husband  became  tenant  of  lond,  and  afterward 
the  wife  by  an  priginal  imdertaking  became  tenant  of  the  same 
land,  she  was  not  a  surety/*  Where  a  wife  borrows  nioney  with 
intention  to  use  it  to  pay  her  husband's  debts  she  does  not  act  as 
surety,*'  nor  where  she  gives  a  mortgage  of  her"  separate  lostate  in 
consideration  of  the  transfer  to  her  of  his  note,**  nor  where,  after 
a  conveyance  to  her  of  all  his  property,  she  promises  to  pay  hia 
debt  to  relieye  herself  of  a  cr^itor's  atti^ck  on  the  conveyance  as 
in  fraud  of  him,*^  nor  wh^e  she  agrees  with  him  to  pay  his  note 
in  consideration  of  a  conveyance  of  his  property  to  her,**  tior  where 
she  agrees  with  the  creditor  to  pay  her  husbsuid^s  uote  in  consider- 

74.  Lesehen  ▼.  Guy,  149  Ind.  17,  48  ▼.  MaHof,  21  lad.  App.  387,  52  K.  B. 

K.  K  344;  VoreU  ▼.  Naw1)aiim»  131  245. 

Ind.  267,  31  N.  E.  70,  16  L.  B.  A.  7».  MeDonald  y.  Blnthenthal^  117 

46;  Oswald  v.  Jones^  264  Pa.  32,  98  Ga.  120,  43  8.  E.  422. 

A.  784.  BO.  Bog«r8  T.  Shfiwmaker,  27  Ind. 

76.  Harbaugh  ▼.  Tanner,  163  Ind.  App.  631,. 60  N.  E.  462,  87  Am.  St. 
574,  71  N.  E.  145 ;  Barrett  ▼.  Davia,  B.  274. 

104  Mo.  549,  16  8.  W.  377;  McQowan  81.  Bnrgess  y.  Torrenee  (Ga.),  98 

y,  Dayenporti  134  N.  C.  526,  47  8.  S.  B.  170. 

E.  27,  82.   Taylor   y.  American   Freehold 

7e.  Cook  y.  Buhrlage,  159  Ind.  162,  Land>Mortgage  Co.,  106  Ga.  238,  32 

64  N.  E.  608.  8.  £.  153;  Lowenateln  y.  Meyer,  114 

77.  Deposit   Bank   of    Carlisle   y.  Ga.  709,  40  8.  E.  726. 

Stitt,  107  Ky.  49,  21  Ky.  Law^  671,  88.  Sample  y.  Guyer,  143  Ala.  613, 

62  8.  W.  950.  42.  So.  106. 

78.  Continental  Nat.  Bank  y.  Clarke,  84.  Welpley  y.  Stoughton,  112  Miek. 
117  Ala.  292,  22  So.  988;  Union  594,  70  N.  W.  1098,  4  Det.  Leg.  N. 
Stoek  Tarda  Nat.  Bank  y.  Coffmaa,  137. 

101  la.  594,  70  N.  W.  693;  Sponkanr         Sd.  Bryant  y.  foatB  (Ky.);  209  8. 

W.  30. 
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ation  of  a  conveyance  of  land  to  her/^  nor  where  tslie  gives  her  note 
to  his  creditor  to  induce  the  creditor  to  forbear  an  action  against 
the  hu^band,'^  nor  where  she  pays  his  shortage  at  a  bank  to  avoid 
his  exposure,*'  nor  where,  in  order  to  get  a  good  title  to  land 
which  is  incumbered  with  a  lien  for  his  debts,  she  pays  them  and 
removes  the  incumbrance,'*  nor  where  in  a  conveyance  of  her 
separate  land  she  gives  a  warranty  in  discharge  of  his  debt,  since 
the  debt  was  thereby  extinguished,*®  nor  where  the  spouses  jointly 
agree  to  devise  part  of  their  property  held  by  the  entirety  to  one 
who  has  rendered  services  and  made  expenditures  in  their  behalf,** 
or  where  they  jointly  executed  an  obligation  to  pay  for  clothing  for 
her  and  the  children,*'  nor,  in  Georgia,  where  she  procures  a  third 
person  to  pay  his  debt,  and  contracts  to  reimburse  such  third 
person.*' 

§  417.  Rights  of  Wife  as  Surety. 

Where  a  wife  is  a  surety  only,  she  can  only  be  held  liable  as 
sDch^  and  is  entitlied  to  the  rights  of  a  surety,^  such  aa  exoner- 
ation out  of  his  estata**  The  wife's  right  to  exotieration  from  his 
estate  as  a  creditor  after  his  death  applies  with  reference  to  m>Qrt- 
gages  of  her  separate  lands  for  the  benefit  of  herself  and  her  heirs.*^ 
But  she  cannot,  as  against  a  bon  fide  holder  of  the  note,  compel  him. 
to  marshal  the  assets  of  the  payee  before  foreclosure.**  Lapse  of 
time  is  no  defence  against  a  wife's  bill  against  her  husband'fl^ 
executors  for  reimbursenieiit  for  money  raised  by  her  mortgage  to 
pay  her  husband's  debt,  where  the  bill  is  brought  before  the  mort- 
gage debt  has  matured/*    The  contract  of  a  wife  who  had  received 

M.  Hamilton  v.  Parent,  152  Mich.  94.  Smith  v.  Herman  (CaL),  180  P. 

M7,  15  Bet  Leg.  K.  31S,  116  K.  W.  S40;   ditcher  v.  Griffiths,  216  Mass. 

367.  174,  103  N.  K  471 ;  Dibble  v.  Bieh- 

ST.  King  V.  Hansing,  S8  Minn.  401,  ardson,  171  K.  Y.  131,  63  N.  E.  829; 

93  N.  W.  307.  Thurmond  ▼.  Woods'  Ex'r,  27  Grat. 

88.  Adams  ▼.  Daridson  (Ala.),  68  (Va.)  727. 

So.  267.  85.  Foster  v.  Davis,  75  N.  C.  541, 

88.  Atlanta  Suburban  Land  Corp.  95  S.  E.  ^7. 

T.  Austin,  122  Ga.  374,  50  S.  E.  124.  86.  Browne  v.  Bizbj,  190  Mass.  69, 

80.  Niehol  ▼.  Hays,  20  Ind.  App.  76  K.  E.  454. 

369,  50  N.  E.  768.  87.  Jft.;  Kinner  v.  Walsh,  44  Mo. 

81.  Gifford  v.  Gifford  (Ind.),  107      65, 

N.  E.  308.  88.  Davies  v.  Simpson    (Ala.),  79 

98.  Beynolds  v.   Starks    (Ga.)    85  So.  48. 

8.  E.  950.  98.  Shea  v.  HcMahon,  16  App.  D. 

88.  Third  Nat.  Bank  ▼.  Poe,  5  Ga.  C.  65. 
113,  62  8.   E.   826;   Druckamiller  y. 
Coy,  42  Ind.  App.  500,  85  E.  1028. 
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certain  benefits  thereby  to  mortgage  property,  wbich  the  contract 
provided' should  be  conveyed  to  her,  to  pay  her  husband's  debts, 
has  been  held  unenforceable  by  a  surety  of  her  husband  who  had 
paid  one  of  such  debts.^  Where  title  to  property  mortgaged  jointly 
by  spouses  stood  in  the  husband's  name,  but  where  the  wife  had  an 
equitable  undivided  part  of  it,  it  was  held  that  she  could  not  eaor 
force  her  right  as  surety  to  the  extent  of  her  initerest  against  the 
mortgagee  who  had  no  notice  of  her  interest  other  than  the  fact 
that  she  joined  in  the  covenant  of  seizin.^ 

§  418.  Enforcement. 

Specific  performance  i^  decreed  against  her  on  her  written  prom- 
ise to  cfonvey ;  provided  the  contract  be  executied  with  the  formali- 
ties requisite  in  lier  conveyance.*  Where  she  buys  with  notice  of 
an  existing  contract  of  sale  held  by  another,  she  will  be  compelled 
to  perform.*  The  fact  that  her  contract  cannot  ter-sp^ifically  to* 
forced  does  not;  prevent  .its  eaforoement  in  other  ways,  as  byen- 
forci^g  a  lien  on  her  property,  for  the  return  bf  money  pidd  to  faer 
under  the. contract.*^ 

§419.  Ratification. 

In  some  States  her*  ratification  of  a  -defective  conveyance, 
whether  directly  or  by  acts  presumptive,  is  pronounced  valid.* 

§  420.  Ayoidance. 

A  wife  who  joins  suitably  with  Jier  husband  or  trustee  in  a 
conveyance  of  her  separate  or  general  property,  so  as  legally  to 
oonvey  it  in  conformity  with  statute,  cannot  afterwards  assert  lier, 
equitable  title  so  as  to  avoid  altogether  or  change  from  an  abso- 
lute to  a  security  titl^,  as  against  a  bona  fide  purohaser  for  value, 
having  no  notice  of:  h^r  equitable  claim/  nor,  according  to  the 
growiiig  opinion,  assert  a  present  or  subsequent  title  after  duly 
conveying  her  entire  interest.'     The  recitals  of  her  acknowledg- 


1.  Hamilton  v.  Hamilton,  162  loid. 
430,  70  N.  E.  535. 

2.  Hemert  v.  Taylor,  73  Minn.  339, 
76  N.  W.  42. 

3.  Woodward  t.  Seayer,  38  N.  H. 
29;  Baker  v.  Hathaway,  5  Allen 
(Mass.),  103.  See  Emnfelt  v.  Clem-, 
ens,  46  Pa.  455;  Stevens  v.  Parish,  29 
Ind.  260;  Love  v.  Watkins,  40  Cal. 
547. 

.  4.  Fee  V.  Sharkey,  59  N.  J.  Bq.  284, 


44  A.  674,  decree  affirmed,  6Q  N.  J. 
Eq.  446. 

5.  Vance  v.  Jacksonville  Bealty  ft 
Mortgage  Col   (Fla.),  67  So.  636. 

6.  Spafford  y.  Warren,  47  Xa.  47. 

7.  Pepper  v.  Smith,  54  Tex.  115; 
Comegys  v.  Clarke,  44  Md.  108. 

8.  Knight  v.  Thayer,  125  Mass.  85; 
King  V.  Rea,  56  Ind.  1.  Bat  see  Bmr- 
ker  V.  Circle,  60  Mo.  258. 


429 


STATUTQKT  SBPABATB  ESTATE. 


§  420. 


ment  in  the  magial^ate's  certificate  may  be  relied  upon  by  a  bona, 
fide  purcbaser  or  mortgagee.^ .  And  equity  will  not  permit  the  wifef 
to  avoid  a  sale  without  refunding,  the  purchase-saoney/^  Th&pe  ia 
much  logical  confusion  on  this  point;  and  the  trto  equity  rule 
appears  to  be  to  regard  not  so  much  the  credit  a&  the  ctosidearation: 
of  that  credit,  whether  it  were  for  her  benefit  or  on  express  credit 
of  the  separate  property.  Where  the  wife  cannot  be  sued  upon  her 
promise  to  buy  upon  credit^  she  will  not  in  equity  be  allowed  to. 
decline  and  yet  keep  the  property  too;  and  hence  lands  or  per- 
sonal property  sold  her  on  her  credit,  and  for  the  benefit  o£  her 
separate  estate,  have  been  treated  as  subject  to  the  vendor's  lien, 
even  though  the  notes  she  gave  by  way  of  executory  contract  could' 
not,  aa  such,  be  enforced  against  her.^^  And,  once  again,  it  is 
asserted,  and  quite  fairly,  that  the  sale  to  a  married  woman  on 
credit  is  a  voidable  contract  on  her  part;  that  she  may  either 
recede  from  the  bargain  and  claim  its  annulment,  or  allow  it  to 
stand  with  a  .right  in  the  vendor  to  subject  the  specific  property 
to  the  payment  of  the  debt.^'  A  wife's  contract  can  be  avoided  on 
the  ground  that  she  acted  as  surety  only  by  her  privies  in  blood 


9.  Singer  Man.  Co.  ▼.  Book,  84  Pa. 
442;  Marston  ▼.  Brittenham,  76  Dl. 
611;  Conn.  Life  Ina.  Co.  ▼.  MeCor- 
miek,  45  Cal.  580;  Homceopathie  Life 
Ine.  Co.  V.  Marshall,  32  N.  J.  Eq.  103. 

10.  KoHb  t.  De  Leyer,  41  Barb.  (N. 
Y.)  208. 

11.  Pemberton  ▼.  Johnson,  46  Mo. 
342;  Bniner  v.  Wheaton,  ib.  363;  Car- 
penter V.  Mitchell,  54  HI.  126 ;  Hunter 
y.  DayaU,  4  Bush  (Ky.),  438;  Smith 
▼.  Doe,  56  Ala.  456;  Boland  v.  Klink, 
63  6a.  447. 

12.  Nicholson  ▼.  Heiderho£f,  50 
Miss.  56.  Beyond  this,  the  court  here 
observes,  the  vendor  cannot  go,  nor 
can  he  coerce  payment  out  of  her 
other  property;  but  she  cannot  retain 
possession  of  the  legal  title,  and  plead 
her  own  disability  in  annulment  of 
her  obligation  and  security  for  the 
purchase-money.  Ib»  Sixbee  v.  Bowen, 
91  Pa.  149,  asserts  the  rule  of  void- 
able contract  on  the  wife 's  part  so  as 
to  permit  her  to  stand  by  it  as  against 
her  husband's  creditors. 

A  wife  who  induces  a  third  person 


to  buy  her  lands  by  her  oral  promise, 
with  her  husband's  concurrence,  that 
he  may  deduct  from  the  price  a  debt 
due  him  from  her  husband,  cannot, 
after  full  conveyance,  repudiate  this 
promise.  Meiley  v.  Butler,  26  Ohio 
St.  535. 

It  is  held  in  New  York  that  a  mar- 
ried woman  is  not  liable  for  property 
obtained  upon  her  credit  and  contract, 
but  delivered  to  her  husband  and  for 
his  use,  and  which  is  used  by  him  and 
not  for  the  benefit  of  her  estate,  where 
the  intent  to  charge  her  separate  es* 
tate  is  not  expressed  in  the  contract. 
Manhattan  Co.  v.  Thompson,  58  N.  Y. 
80.  In  some  States  the  test  of  the 
wife's  liabilily  is  by  statute  limited 
expressly  to  purchases,  etc.,  "for  the 
benefit"  of  the  wife's  separate  prop- 
erty, etc.  Wallace  v.  Pinberg,  46  Tex. 
35 ;  National  Bank  v.  Smith,  43  Conn. 
327. 

A  Pennsylvania  statute  authorizes 
a  married  woman  to  loan  money  of 
her  separate  estate  through  the  inter- 
vention of  a  trustee;  and  the  power 
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"  Therefore  her  creditor  cannot  avoid  them/* 
to  avoid  them  she  need  not  return  the  oon* 
Vfh»e  a  wife  seeks  cancellation  of  a  note  and 
scr^zige  on  the  ground  that  she  acted  as  a  surety  she  has  the 
of  showing  that  such  was  the  fact/*  there  being  no  pre- 
Lpdon  that  the  wife  is  a  surety,  where  the  spouses  are  appar- 
cndy  joint  debtors,  and  she  has  the  burden  of  showing  the  fact 
affiimatiyely/^  She  may  defend  against  a  contract  secured  by 
threats  of  criminal  prosecution  against  her  husband,  though  there 
was  ground  for  the  prosecution/*  Merely  stating  to  a  wife  that 
unless  she  binds  herself  as  a  surety  for  her  husband  he  will  suffer 
loss  and  detriment  is  not  sufficient  to  show  duress*^* 


thus  eonferredy  when  freely  and  Volun- 
terilj  ezereised,  gives  to  the  transae- 
tioa  tbe  form  of  a  eontraet  equally, 
binding  on  both  parties.  Flatterj  v. 
Flattery,  91  Pa.  474. 

IS.  Plant  V.  Storey,  131  Ind.  46,  30 
N.  £«  S86;  Lindaley  ▼•  Pattwson 
(Mo.),  1.77  S..  W.  826,  L,  E.  A.  1915F, 
680. 

14.  Iiackey  y.  Bomff,  15d  Ind.  371, 
53  N.  £,  4ia, 


15.  Opperman  ▼.  Citizens'  Bank,  44 
Ind.  App.  401,  85  N.  E.  Qfll. 

16.  Bartholomew  v.  Pierson,  113 
Ind.  430,  14  N.  E.  249. 

17.  Atkins  v.  Grist,  44  Pa.  Saper. 
310. 

IS.  Hennnger  v.  Dyer,  147  Mo*  219, 
48  S.  W.  912. 

19.  United  States  Banking  Co.  y. 
Yeale,  84  Kan.  .385,  114  P.  229.  • 
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CHAPTER  XXI. 

■  * 

WIFETS    POWXB    TO    CHABOE    STATUTOKT    SEPABATE    ESTATE    WITH 

UAPIUTY  FOB  DEBT. 

Sienoir  421.  Power  to  Charge  in  General. 

422i  W^atCdnstitatea  Charge.; 

423.  Limitatioii  of  Power  to  Charge. 

424.  What  Contracts  are  for  Benefit  of  Separate  &tate. 

425.  "What  Contracts  are  not  for  Benefit  6f  S^arate  Ettato. 

426.  Property  Subject  to:  Idabmty,        . 

427.  Extent  of  LiabiUty  for  Joint  Debt. 
428. .  Neceeailjj  of  Intention  to  Charge. 
429.  Evidence  of  Intention  to  Charge.         ' 

'  4ao.  Nece8BitfofiJk)inder  or.  Assent  of.  Husband. 

.  i31.  Effect  of  Separation  or  Abandonment. 

432.  By  Contract  in  General. 

435.  Evidence  of  Debt  iA  General. 

^34.  Kecessitr  of  Ezpreee  Contract. 

435.  By  Mortgage.  ♦ 

436.  By  Equitable  Mortgage. 

437.  tey  Assumption  of  Existing  Mortgage; ' 

438.  By  Deficiency  Decrod.  .-  .  ." 
439i.  By;  Confession.  Of  JudgBient, 

440.  By  Vendor 's  Lien. 

441.  By  Mechanic's  Lien. 

442.  Jointly  with  Husband.     . .  .        , 

443.  For  Purchase  of  Land. 

-   443a.  For  Improvemeitt^  and  Materials. 
444«    For  Services  Bendeted. 

445.  For  Debt  of  Husband. 

446,  Statutory  Liability  for  Support  of  Hlusband.    ' 
'  4471    lifability  fo*  tireacfhes  of  Trust.     .  .     . 

448.  .Debts  Contracted  in  Separate  Business. - 
449,,.  By  Contract  of  Guaranty  or  Suretyship.. 

450.  Rule  of  Yale  v.  Dederer. 

451.  Loans.  •  - 

452.  By  Promissory  Note.  ... 

453.,  Proceedings  to  Charge  Separate  Estate;  In  Equity. 

454.  At  Law. 

465,  Batification, 

456.  Estoppel  to  Deny  Validity.  •  . . 

467.  Avoidance. 

§  421.  Power  to  Charge  in  General. 

There  is  now  little  or  no  limit  upon  the  wife's  legal  capacity  to 
bind  her  statutory  estate  to  the  discharge  of  liabilities  created  on 
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account  thereof,  in  several  States.'^  In  some  States  her  right  to 
deal  with  her  separate  estate  is  ae  complete  an  though  she  were 
sole,'^  even  including  contracts  to  the  prejudice  of  such  estate,  or 
for  the  benefit  of  a  third  person  solely,'*  or  for  the  benefit  of  her 
husband.**  Under  the  Alabama  Married  Women's  Act  a  wife 
may  make  all  contracts  relating  to  her  separate  estate^  tinless  such 
contract  is  directly  or  indiriectly  with  her  husband.**  In  Illinois 
it  is  said  that  capacity  to  make  contracts  respecting  her  separate 
property  is  an  implication  of  law  and  not  of  equity,  and  conse- 
quently all  contracts  made  by  her  within  the  scope  of  that  legal 
capacity  are  legal  contracts  and  cognizable  in  the  courts  of  law.*^ 
The  equitable  rule  in  which  American  cases,  together  with  the 
latest  English  cases**  generally  agree,  whether  with  reference  to 
the  equitable  or  statutory  separate  property  of  the  wife,  is,  that 
the  separate  estate  of  a  married  woman  becomes  chargeable  with 
the  due  performance  of  her  engagements  or  obligations  made  or 
incurred  upon  its  express  credit  or  for  its  benefit.*^  Benefit  id  not 
the  sole  test ;  but  to  the  extent  of  her  power  of  disposition  over  her 
separate  estate  the  wife  may  charge  it  with  such  engagements 
as  she  sees  fit  to  make,  provided  the  evidence  of  intention  be  satis- 
factory (upon  which  point  States  differ)  and  provided,  of  course, 
that  the  transaction  were  voluntary  on  her  part  and  not  fraudu- 
lently procured. 

§  422.  What  Constitutes  Charge. 

An  indorsement  by  the  wife  on  the  baek  of  her  promissory  note 
**  I  hereby  bind  my  separate  estate ''  has  been  held  a  sufficient 
charge.**  Under  the  Kentucky  statute  providing  that  a  wife  may 
not  charge  her  separate  estate  to  answer  the  debt  of  another,  unless 
set  apart  for  that  purpose  by  mortgage  or  other  conveyance,  it 
was  held  that  her  written  assignment  of  an  insurance  policy  to 


SO.  Bighter  t.  Livingston,  214  Pa. 
28,  63  A.  195;  Mercantile  Exeh.  Bank 
▼.  Taylor,  51  Fla.  473,  41  So.  22; 
Patrick  y.  Littell,  36  Ohio  St.  79; 
Kouekop  V.  Sbontz,  51  Wis.  204; 
Knight  v.  Thayer,  125  Mass.  25;  Be 
Kinkead,  3  Hiss.  (XT.  S.)  405;  WeUs 
V.  Cajwood,  3  Col.  487. 

21.  Knaggs  t.  Mastin,  9  Kan.  532; 
Menren  ▼.  Piufdy,  129  Wis.  331,  109 
N.  W.  82. 

igt.  Dages  ▼.  Lee,  20  W.  Va.  684. 


tS  Wimpee  ▼.  McHenry  ft  Porter, 
18  Ga.  App.  475,  89  8.  E.  607. 

24.  Sample  ▼.  Gnyer,  143  Ala.  613, 
42  So.  106. 

25.  Williams  ▼.  Hngenin,  69  111.  214. 
86.  Supra,  §  274. 

27.  Patrick  y.  LitteU,  36  Ohio  St 
79. 

28.  Nat.  Exeh.' Bank  y.  Cumberland 
Lumber  Co.,  100  Tenn.  479,  47  8.  W. 
85. 
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fiecure  a  loan  to  her  husband  was  binding.**  In  North  Carolina, 
as  between  the  parties,  a  debt  may  be  charged  on  a  wife^s  land 
otherwise  than  by  mortgage.*** 

§  423.  Limitation  of  Power  to  Charge. 

In  aome  States^., in  order  to.qhar^e  her  separate  estate  by  a 
contract,  it  must  appear  that  the  contract  is  reasonably  calculated 
to  benefit  or  improve  it,  or  secure  its  use  and  enjoyment,*^  and,  in 
Nebraska,  it  must  be  made  with  reference  to,  and  be  upon  the 
faith  and  credit  of,  such  estate,*^  In  such  States  her  contrnct 
cannot  be  supported  merely  because  it  is  only  incidentally  bene- 
ficial to  her  separate  estate/*  Whether  such  a  contraqt  does  in 
fact  benefit  her  separate  estate  is  a  question  of  fact,*^  and  where 
the  statute  limits  the  power  of  the  wife  to  contract  the  creditor 
must  show  that  the  particular  contract  is  within  the  statute.**^ 
In  Wisconsin  it  must  appear  that  her  becoming  party  to  a  note 
is  necessary  or  convenient  to  the  use  and  enjoyment  of  her  sepa^ 
rate  estate,  or  to  carrying  on  her  separate  business,  or  is  related  to 
her  personal  services,  a  mere  intention  to  charge  such  estate,  or 
the  existence  of  equitable  grounds  therefor  being  Insufficient.** 

I  424.  What  Contracts  are  for  Benefit  of  Separate  Estate. 

The  following  have  been  held  to  be  contracts  for  the  benefit  of 
a  wife's  separate  estate ;  money  borrowed  to  pay  off  incumbrances 
on  her  separate  real  estate,*'  money  advanced  to  a  wife  to  enable 
her  to  pay  for  land  held  under  a  bond  for  a  deed  and  actually  so 
used,**  plans  and  specifications  for  a  building  on  her  land,**  the 

S9.    New    York    Life    Ins.    Co.    v.  Mich.  498,  68  N.  W.  205,  3  Det.  Leg. 

WBet,  22  Ky.  Law,  230,   56  S.  W.  N.  467,  35  L.  R.  A.  96. 

975.  M.  Btenger  Bener.  Ass  'n  v.  Stenger, 

SO.  Wachovia  Nat.  Bank  v.  Ireland,  54  Neb.  427,  74  N.  W.  846 ;  Groekett 

122  N.  C.  571,  29  8.  E.  835.  v.  Doriot,  85  Va.  240,  3  8.  E.  128. 

31.  Thebo  v.  McConnell,  62  Fla.  578,  85.  Gilbert  v.  Brown,  123  Ky.  703, 
se  So.  566;.Cope]and  v.  Cunningham,  29  Ky.  Law,  1248,  97  8.  W.  40,  7  L. 
31  Ind.  116;  Smith  v.  Howe,  31  Ind.  B.  A.  (N.  8.)  1053. 

233;  First  Nat.  Bank  v.  Butter  (N.  36.  Bailey  v.  Fink,  129  Wip.  373, 

J.),  106  A.  371;  J.  L.  Thompson  Co.  109  N.  W.  86. 

T.  Coat,  174  N.  C.  193,  93  8.  E.  724.  37.  Cupp  v.  Campbell,  103  Ind.  213, 

32.  Farmers'  Bank  t.  Normand,  3  2  N.  E.  565;  Scott  y.  Collier,  166  Ind. 
Neb.  (Unof.)  643,  92  N.  W.  723;  644,  78  N.  E.  184;  Towosend  v.  Hunt- 
Kbke  y.  Martin,  55  Neb.  554,  7^  zinger,  41  Ind.  App.  223,  83  N  E. 
N.  W.  168.  619. 

33.  Buflsel  T.  People's  Say.  Bank,  38.  Ames  y.  Foster,  3  Allen  (Mass.), 
39  Mich.  €71,  33  Am.  B.  444;  Detroit       541. 

Cham.    Commerce    y.    Qoodman,    110  39.  Emerson  y.  Kneezell  (Tex.),  63 


S.  W.  551. 
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wages  of  persons  engaged  in.  cultivating  her  land/*  a  contract  for 

drilling  a  well  on  lier  separate  land/^  money  advanced  to  a  wife 
to  improve  her  land  under  a  contract  void  because  of  coverture,** 
thje  assumption  of  debts  which  are  a  charge  on  an  estate  conveyed  to 
her  in  satisfaction  of  her  own  debt^**  a  note  given  to  a  landlord  to 
induce  him  to  release  her  property  situated  on  premises  rented 
by  her  husband,  and  occupied  by  the  family,  from  its  legiai  lia- 
bility for  payment  for  rent,**  a  contract  whereby  a  wife  is  re- 
leased from  her  statutory  liability  to  support  her  mother,*'  a  con- 
tract for  a  garage  for  a  corporation  in  which  the  wife  is  a  stock- 
holder, indirectly  increasing  the  value  of  her  stock,*'  ^here  a  wife 
who  has  no  separate  estate  borrows  money  and  afterwards  pays 
cash  for  goods  for  use  in  her  separate  business  there'  was  suffi- 
cient evidence  to  warrant  a  finding  that  the  Ibain  was' for  the 
benefit  of  her  separate  etat6,  so  as  to  validate  the  mortgage,*^  and 
where  a  wife  secured  a  loan  to  pay  oflP  a  purchase-money' mortgage 
and  gave  a  bond-  secured  by  mortgage  of  her  i3e|)atate  estate,  it 
was  held  that  the  mortgage  was  valid  for  the  amount  of  the  loan 
though  not  for  that  of  the  bond,  which  was  void.**  Where  it 
appeared  that  a  husband,  acting  tis  his  deceased  wife's  agent,  ne» 
gotiated  a  loan. for  which  she  signed  a  note^  and'  diat  '^he  n^ai 
then  actively  conducting  a  farm,  keep-ing.  accounts  and  paying  the 
help,  it  was  held,  that  there  was  some  evidence  that  :she  oontvicted 
for  the  benefit  of  her  separate  estate.*" 

§  425.  What  Contracts  are  Not  for  Benefit  of  Separate  Estate. 

The  following  have  been  held  not  for  the  benefit. of  a  wife's 
separate  estate :  a  note  given  to  protect  a  f atherfs  estate  against 
suit  for  a  debt  for  which  it  was  claimed  the  father  was  surety,"* 
a  note  given  for  the  purchase  of  a  judgment  against  Itod  con- 
veyed to  the  wife,  where  the  Jand  was  inciunbered.  for  more  than 


40.  Miller  ▼.  Mmer's  Adm'r,   d2 
Va.  510,  23  S.  E.  891. 

41.  Lemons  v.  Biddy    (Tex.),  149^ 
S.  W.  1065. 

49.  Daily  ▼.  Cain,  11  Ky.  Law,  936, 
IS  B.  W.  424. 

43.  Hngo  &  Sehmeltzer  Co.  ▼.  Hirsch 
(Tex.),  63  S.  W.  163. 

44.  Kama  t.  Moore,  5  Pa.  Super, 
381. 

46.  Payne  v.  Payne,  129  Wis.  450, 
109  N.  W.  105. 


40.  Nystrom  ▼.  Barker,  88  Conn. 
382,  91  A.  649. 

47.  Singleton  y.  Singleton^  60  8.  C. 
216,  38  S.  E.  462. 

48.  Equitable  Bldg.  ft  Loan  Aas'n 
V.  King,  48  Pla,  252,  37  So.  181. 

40.  Webb.  v.  Feather's  Estate,  119 
Mich.  473,  78  N.  W.  550,  5  Det.  Leg. 
N.  884. 

90.  West  V.  Laraway,  28  Mieh.  464. 
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its  v&lue/^  a  contract  to  plant  l^ld  cviltivate  an  orehard  on  land 
lAereoa  the  spouses  live^  tke. title  to  which  is  in  a  third  person,*^' 
money  advanced  for  supplies  for  agricultural  purposes  to  third 
persons,  who .  are  to  f ar^l  certain  land  belonging  in  part  to  the 
wifoy^^  a  note  by  a  wife  having  a  revisionarj  interest  in  the  estate 
of  her  father  to  a  legatee  under  his  will  who  had  released  his 
legacy  prior  to  the  making  of  th^  note,  there  being  no  evidence  tiiat 
the  release  was  in  consideration  of  the  note;^^  and  in  T^xas,  under 
a  statute,'  a  lease  of  her  separate  land  are  not  for  her  benefit"* 

S  42&  Property  Subject  to  Liability. 

Before  the  Ohio  Married  Women^s  Act  a  wife  could  charge 
only  her  separate  esetate  owned  at  the  time  of  the  contract/^ 
Therefore,  since  an  expectant  iright  to  receive  money  as  beneficiary 
mider  a  life  insurance  policy  is  not  property,  she  could '  not 
charge  it  by  her  ccint'ract/^  The  rule  has  been  abrogated  by  the 
Married  Women's  A^t  making  all  aftcfr  acquired  property  of  a 
wife  liable  for  her  debts/*  In  West  Virginia  the  generaV creditors 
of  a  wife  can  subject  the  rents  of  her  real  estate  to  her  debts  only  so 
long  as  she  is  entitled  to  them.**  Under  the  Tennessee  Married 
Women's  Act,  which  fully  relieves  a  wife  from  common-law  dis- 
abilities of  coverture,  she  can  have  no  separate  estate  as  such  so 
that  all  her  property  is  subject  to  her  debts.**  Prior  to  that  statute 
real  property  not  shown  to  be  the  separate  estate  of  the  wife  could 
not  be  charged  as  such  even  for  benefits  accruing  to  her  interest." 
Under  the  Missouri  statute  providing  that  the  property  of  the 
wife  acquired,  inter  alia,  by  '*  purchase  with  her  iseparate  means  or 
estate,"  shall  be  liable  to  her  debts  contracted  before  marriage, 
property  purchased  with  her  separate  estate  is  subject  to  a  joint 
and  several  note  executed  by  the  spouses  before  marriage.** 


61.  Johnson  v.  Scott  (Tex.),  208  S. 
W.  671. 

52.  Edison  y.  B^l^a,  111  Mich.  235, 
«9  N.  W.  499,  3  Det.  Leg.  N.  630.. 

5S.  Simon  ▼*  Sabb,  56  S.  <l  33,  Sd 
8.  E.  799. 

54.  Merrell  v.  Purdy  n9  Wis.  331, 
109  N.  W.  82. 

55.  Taylor  v.  Thomas  (Tex.),  145 
8.  W.  1061. 

56.  Manaban  t.  :^art.  24  Ohio  Cir. 
Ct.  627. 


57.  Sticken  ▼.  Schmidt,  64  Ohio  St. 
354>  60  N.  E.  561. 

58. .  JGLlinckbamer  Brewing  Co.  t. 
Cassman,  21  Ohio,  Gir.  Ct.  465,  12  O. 
C.  D.  141. 

.    SB.  Cox  V.  Homer,  43  W.  Va.  786, 
28  S.  E.  780. 

60.  Henderson  Grocery  Co.  t.  John- 
son (Tenn.),  207  S.  W.  723. 

61.  City  Xiumber  Co.  y.  Bamhill, 
129  Tenn.  676,  168  S.  W.  159. 

62.  Conrad  t.  Howard,  89  Mo.  217, 
1.  S.  W.  212. 
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§  427.  Extent  6f  Liability  for  Joint  Debt. 

Where  a  wife  pledges  her  property  for  a  debt  which  is  part  her 
own  ahd  part  that  of  her  husband,  she  is  liable  for  that  part  of 
the  debt  which  is  hers,  where  the  parts  are  ascertainable^  bat  not 
for  that  of  her  hnsband." 

§  428.  Necessity  of  Intention  to  Charge. 

In  order  to  bind  a  wife  on  a  contract  relating  to  her  separate 
estate  it  must  appear  that  there  was  an  intention  to  bind  such 
separate  estate,  as  well  as  a  sufficient  consideration  for  that  pur- 
pose,*^ but  in  Kansas  it  is  no  defense  in  an  action  against  a  wife 
on  a  note  given  to  pay  her  husband's  debt  that  at  the  time  of 
giving  the  note  she  refused  to  charge  her  separate  estate  with  it.*^ 

§  429.  Evidence  of  Intention  to  Charge. 

Whether  a  wife  contracts  by  promissory  note,  bond,  oral  or 
written  promise,  the  instrument  and  the  proof,  taken  together^ 
must  disclose  the  intention**  to  charge  her  separate  estate  ex- 
pressly, or  else  some  beneficial  object  for  which  the  money  was 
raised.  If  a  loan  is  made  to  the  wife,  the  purpose  of  that  loan 
must  be  established  by  the  lender  as  the  test  of  his  right  to  re^ 
cover.'^  The  same  is  true  of  contracts  generally.**  So,  too, 
if  she  gives  a  bond,  whether  as  surety  or  otherwise,**  or  signs  or 
indorses  a  promissory  note.^*  And  in  some  States,  even  in  equity^ 
as  to  her  properly  executed  conveyance  of  real  estate.** 

In  order  to  charge  the  separate  estate  of  a  married  woman  with 
a  debt,  as  the  cases  now  to  be  examined  will  show,  a  specifis 
agreement  to  that  effect  is  not  indispensable;  but  the  intent,  or 
iSixe  creditor's  right  to  procure  such  charge^  may  be  inferred  from 
the  surrounding  circumstances.^*     A  purchase  money  note  duly 


53.  Johnston  ▼.  Gnlledge,  115  Gku 
^1,  42  8.  E.  354. 

54.  Mercantile  Nat.  Bank,  y.  Ben- 
bow,  150  N.  C.  781,  64  8.  E.  891;  Bit- 
ter V.  Bmsfi,  116  Wis.  55,  92  N.  W. 
361;  West  V.  Laraway,  28  Mich.  464; 
Merrell  v.  Purdy,  129- Wis.  331,  109 
N.  W.  82. 

65.  Wicks  V.  Mitchell,  9  Kan.  80. 

06.  The  presumption  is  that  a  con- 
tract entered  into  by  a  married  wo- 
man having  a  separate  estate,  for  its 
benefit  or  for  her  exdnsive  benefit, 
was  contracted  npon  the  credit  of  her 


estate.     Williams  v.  King,  43  Cona. 
569. 

67.  Way  v.  Peck,  47  Conn.  23 ;  Viser 
T.  8cmggs,  49  Miss.  705. 

68.  Farmer's  Bank  v.  Boyd,  67 
Neb.  497,  93  N.  W.  676;  Mereantlle 
Nat.  Bank  v.  Benbow,  150  N.  0.  781^ 
64  8.  E.  891. 

69.  Gosman  ▼.  Cruger,  69  N.  T.  87. 

70.  IT.  8.  cases,  supra;  Flanders  t. 
Abbey,  6  Bis.  (U.  8.)  16;  Conrad  ▼. 
Le  Blanc,  29  Ann.  123. 

71.  Sutton  ▼.  Aiken,  62  Ga.  733. 

72.  Breese  v.   8mith,  4  Ky.  Iaw,. 
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executed  by  a  wife  specifying  the  property  on  which  it  is  a  lien 
and  duly  recorded  has  been  held.  not.  sufBcient  evidence  of  a  gen- 
eral charge  against  her  separate  estate  under  the  Weat  Virginia 
Married  Women's  Act^  prescribing  how  and  when  a  wife  may 
charge  her  property  for  her  debts/* 

Under  the  West  Virginia  Married  Women's  Act  every  charge 
on  a  wife's  separate  estate  mi^st.be  evidenced  by  a,  writings  a^ 
knowledged  and  recorded/* 

§  430.  Necessity  of  Joinder,  or  Asacnt'^bf  Husband. 

Under  the  Alabama  and  Florida  Married  Womto's  Acts  a  wife 
cannot  bind  herself  by  a  contract  affecting  her  separate  estate 
without  the  joinder  of  her  husband.^^  In  Florida  the  husband's 
consent  need  not  <  be  expsessed  in  a  sepaiate  instrument  but  is 
sufficient  if  she  executes  a  mortgage  of:  her  property  to  secure  his 
debts^^'  but  the  creditor:  nmst  aver  an  >  agreement  in  writing  hi 
that  State/^  The  statue  does  not  f pp|y ^  Flor^d^  ^Jb^re{the.^i£s 
has  been  made  a  free  (Jeftl^r,"         /         ...  r- 

In  Korth  Carolina,  prior  to  1^11>  &  wif^  could,  npt  bind,  herself 
by  an  executory  contract  without  her  husband'^  ^  written  a,ssent 
except  for  her  necessary  personal  ipxpenses  or  tp.pay  antenupti.al 
debts/*  and  a  deed  e;fecuted  by  both  .spouses  making  such  cha^rge 
need  ;not  recite  the  asseTit.*^  It  was  also  held  tlrat  a  husband's 
act  in  writing  to  a  creditor  as  her  ageli^  Askiiig^  f 6r  ^a  shipnieizl^  of 
goods  to  hef  ti^as  sufficient  as  a  written  assent  within  the  stsitute, 
though  not  expressly  ^ven  in  the  letter,*^  but  that  such  consent 
was  not  validly  given  where  he  merely  deposited  her  note  indorsed 
by  her  in  blank  as  collateral  for  his  debt.**     Under  that  statute 

347;  Oonlin  v.'CantreU,  64  N.  Y.217;  •     78.'Lerch  t.  llames,  SI  Fla',  672, 

Harshberger  v.  Alger,  31  Gratt.  (Va.)  54  So.  7SS. 

62.      '  7*.  ^.'L.  Thompson  Co.  t.  Coats, 

78.  Harvey  W  Ciury,  47  W.  Va.  SOO,  174  K.  C.  198,  93  S.  E.  724;  Sanaef- 
3S  8.  E.  83S.                                          •  Un  V.  Sanderlin,  122  N.  C.  l;  29  8.  E. 

74.   Fouse  v.  GilfiUan,  45  W.  Va.  55;  6iieppard  v.  Paquiii,  140  R  C.  83^ 

2ia,  82  fi.  B.  178.  52  B.  E.  410,  3  L.  K.  A.  (N.  8.)  307. 

79.  Cowan  T.  Motley,  125  Ala.  369,  80.  Gausfey  v.  Snow,  120  K.  C.  279, 
28  So.  70;  Equitable  Bnflding  H;  Loan  26  S.  E.  775;  Waehovia  Nat.  Bank  ▼. 
Asa'n  T.  King,  48  Fla.  252,  87  8or.  Ireland,  122  K.  0.  571,  29  8.  E.  835; 
181.  Bazemore  v:  Mountain,  126  N.  C.  319, 

78.  OoklaWaha  Stiver  Fanna  Co.  ^.      35  8.  B.  542. 
Yoong  (Fla.),  74  86.  644:  81.  BrinUey  ▼.  Bullanee,  126  N.  C. 

77.  King  ▼.  Hooton,  56  Fla.  805,  47      393,  35  8.  E.  631. 
8o.  394.  89.  Walt6n  ▼.   Britsol,   125  N.  C. 

419,  94  8.  E.  544. 


§  432  HUSBAND  AND  WIFB.  438 

it  was  held  that  an  order  to  pay  ixK^iey  to  be  charged  by  the 
drawee  as  a  payment  on  the  contract  price  of  a  house  which  the 
drawer  was  building  for  the  drawee  created  no  charge  on  the  land 
of  the  drawee,  a  wife,**  The  statute  did  not  apply  to  a  crop  lien.** 
In  Louisiana  a  wife  may  contract  and  bind  her  separate  estate 
with  the  assent  of  her  husband/^  or  the  authority  of  the  court^ 
but  will  be  bound  by  misstatements  made  to  it  to  obtain  such 
authority^  as  against  those  relying  on  thenu** 

§  431.  Effect  of  Separation  or  Abandonment 

If  the  wife  lives  apart  from  her  husband,  all  £he  more  readily 
will  her  separate  property  be  charged  with  debts  contracted  for 
her  benefit  or  on  the  credit  of  such  propelrty.*^  Under  the  former 
Korth  Carolina  statute  a  wife  whose  husband  has- abandoned  her 
had  power  to  contract  and  thereby  bind  her  separate  estate  witii- 
out  waiting  to  secure  a  divorce  on  the  ground  of  the  abandonment** 

§  432.  By  Contract  in  GeneraL 

Under  Married  Women's  Acts  a  wife  may  charge  her  separate 
estate  with  the  payment  of  her  debts/*  even  where  the  contract  ia 
madd  for  her  by  an  agent**  She  may  bind  such  estate  by  a  oonr 
tract  to  pay  a  commission  for  the  sale  of  her  own  real  estate.*^ 

SS.  Laebary  t.  Perry,  130  N.  C.  242,  84  8.  E.  265;  Lapbam  ▼.  CoIUii^ 

2S9,  41  8.  E.  533.  78  N.  H.  548,  103  A.  806;  Greea  % 

Ui  BawliUgs  ▼.  Neal,  126  N.  a  271,  Gt«bii,  255  Pa.  224,  99  A.  801 ;  Pat- 

35  8.  £.  597.  ton  ▼.  Merchants'  Banjc,  12  W.  Ya. 

S5.  Priestly  ▼.  Chapman,  130  L>a.  587;  Manzy  ▼.  Manzy,  79  Va.  537| 

480,  58  8o.  156.  Dezendorf  v.  Humphreys,  95  Ya.  473, 

Nw  KohUnan  t.  Coehraae,  123  La.  28  8.  880;  DuTal  v.  Chedf,  92  Ya. 

219,  48  So.  914.  489,  23   8.   E.  893;   Bain  ▼•  Bnff  ^ 

87.  Johnson  ▼•  Commins,  1  G.  E.  Adm'r,  76  Va.  371;  Bossell  ▼•  Phelps, 
Green  (N.J.)>  07;  Leonard  T.  Mason,  73  Vt  390,  50  A*  110.1;  Camden  t. 
1  Lea  (Tenn.),  384;  Hodgson  ▼.  Wil-  Hiteshew,.  23  W.  Va.  236;  Hughes 
Uamson,  42  L.  T.  676;  Hasel()aker  ▼•  ▼.  Hamilton,  19  W.  Va.  366;  Merrdl 
Goodellow,  64  HI.  238 ;  Lane  v.  Moon,  ▼.  Purdy,  129  Wis.  331, 109f  N.  W»  82; 
46  Tex.  Civ.  625,  103  8.  W.  211.  In  re  Breed's  Estate,  125  Wis.  100, 

88.  Vandiford  ▼.  Humphrey,  139  N.  103  N.  W.  271.    Ths  Tetuu 


C.  65,  61  8.  E.  893;  Bushnell  y.  Ber-  Women's  Act  does  not  giw  to  a  wiib 

tolett,  158  N.  C.  564,  69  8.  E.  610.  a  general  power  to  l»nd  themselves 

88*  Nadel  ▼.  Weber  Brop.  8hoe  Co.  personally  or  their  separate  estates  by 

(Fla.)i  70  ^*  ^^>  ^^'tson  y.  Bob-  eontraets.    Aiken  ▼.  First  Nat.  Bax^ 

trtsoB,  84  Ky.  Law,  2020,  72  8.  W.  (Tex.),  198  8.  W.  1017;  Johnson  ▼. 

81»;  Rogers  ▼.  Eaton,  181  Mieh.  620,  8eott  (Tex.),  20S  8.  W.  671. 

148    N.  'W.    848;    Bolthouse    t.    De  90.  Wuerts  ▼.  Braun,  113  App.  IMt. 

Rpeldor,  181  Mich,  163, 147  N.  W.  5S9;  459,  99  N.  Y.  8.  340. 

Ftiathor  T.  Feather's  Estate,  116  Mich.  91.  Isphording  v.  Wolf,  36  Ind.  App. 

nN4,  74   N.  W.   584,  4  Det.  Leg.  N.  250,  75  N.  E.  598. 
1809)  Bowen  ▼.  Daugherty,  168  N.  a 
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§  433.  Evidence  of  Pebt  in  Genenl. 

Agreeably  to  Englicfti  chancery  rules,  it  is  lield  immaterial  by 
the  better  authorities  whether  the  wife's  debt  chargeable  on  her 
personal  property  be  evidenced  by  written  instrument  or  parol 
promise.^'  But  a  written  expression  of  actual  consideration  is  not 
readily  to  be  oontradioted  by  parol  evidence  to  the  contrary.*'  In 
ease  of  security  generally,  equity  may  well  consider  which  is  prin* 
cipal  and  which  accessory  upon  the  point  of  parol  evidence.** 

§  434.  NecesMty  of  Express  Contract. 

In  Indiana  it  is  held  that  there  must  be  an  express  contract  to 
charge  a  wife's  separate  estate  with  liabilily  for  materials  used 
to  improve  it,**  and  suph  seems  to  be  the  law  in  Kentucky.**  Under 
the  Florida  Married  Women's  Act  a  wife  may  bind  her  separate 
estate  for  4  payijient  of  money  pnly  by  an  agreement  in  writing.*^ 

§  435.  By  Mortgage. '    ^ 

A  mortgagjd  given  by  a  married  woman  upon  her  separate  estate, 
acknowledged,  in  conforni^ty  with  the  statute,  and  with  the  joinder 
of  the  husband,,  is  a  vaUd  aecurity  a^d  capable  of  enforcement ;  not 
alone  where  she  had  it  mortgaged  to  secure  her  owq.  or  her  hua- 
band's  debt,  but  also,  in  a  case  free  from  fraud  or  undue  influence, 
where  it  was  mortgaged  for  the  benefit  of  a  third  persoti.**  But 
in  some  States  her  mortgage  is  valid  only  if  given  for  the  benefit 

M.  liSler  ▼.  Brown',  47  Mo.  505;    '  429;    Bartlett   y.   Bartlett,    4   Allen 

BUiolt  ▼.  iGN>weir,  12  ft.  I.  79.  (MaSB.)^  440.    Bat  in  MtBriflsippi  she 

$S.  JohttfOD.T.  SqUiMrlaiiAi  30  Hielk  cannot  mortgage  tor  her  hnsband'b 

579.  debts  beyond  the  extent  of  her  sepa- 

94.  Thacher  T.  Ohurehill,  118  Mass  rate  income,  thongh  her  husband  may 

108.  be  bound  to  the  usual  extent.    Fox- 

flik.  Bame  ▼.  Coffman,  siS  Ind.  ^45.  worth  v.  Mageld,  44  Miss.  430;  Hand 

Se.  Benson  y.  Simmers,  21  Ky.  Law,  t.  Winui  52  Miss.  784.    See  Wi]kin«m 

1050,  SS"  8.  W«  1035.                        ■  t.  Cheatham,  45  Ala.  337 ;  Coleman  ▼. 

97.  Springfield  Co.  v.  !E!ly,  44  Fla.  Smith,   55   Ala.   368;    Conrad  v.  Le 

319,  39  So.  892;  Cobb  V.  Bear,  57  Blane,  29  La.   Ann.  123;   Keller  v. 

Fla.  370,  49  So.  29;  Equitable  Bldg.  Bniz,  21  La.  Ann.  283,  wldeh  lay  down 

A  Loan  Ass'n  ▼.  King,  48  Fla.  852,  a  striet  rule  on  this  point. 

37  So.  181;  Mieou  v.  McDonald,  55  As  to  giving  security  by  means  of 

Fla.  776,  46  80.  291.  an  absolute  deed,  and  the  title  becom- 

99.  Galway  ▼.  Fnllerton,  2  C  E.  ing  absolute  in  the  lender  by  reason 

Oreen  (K.  J.),  389;  Msriow  ▼.  Bar-  of  a  breach,  see  Mashbum  v.  Gouge, 

lew,  53  Cal.  456;  Beals  t.  Cobb,  51  61  Ga.  512.    A  wife's  separate  statu- 

lle.  348;  Jeffrees  v.  Gteen,  79  N.  C.  tory  estate  in  her  reality  is  not,  in 

330;  Yoorhies  ▼.  Granberry,  !5  Baxt.  Bhode  Mand,  subject  to  an  equitable 

(Tenn.)    704;    First   Kat.    Bank   v.  charge  for  her  individual  oontraets  in 

Haire,  36  la.  448f;  Halfey  v.  Cafey,  favor  of  her  creditors.    Angell  v.  Me- 

73  Pa.  431;  Jordan  v.  Peake,  39  Tex.  Cullough,  12  B.  L  47.    A  wife  may 
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1/  u^  ^-artite  e^wte,••     Where  tt©  latf  J)eriiiit8:  her  .to  bfe  a 
^^^^-  ;siti  :i*iiy  join  with  her  partner  in  ipoftgtging  the  firm 
.  ^.-^- -  .v^  *ocure  a  firm  debt/  and  if  the^.traiUaction  is  otherwise 
y^^^^wi:>vi<wu  is  immaterial.^ 

"Pu  nj  the  statute  limits  the  purposes  for  which  a  wife  may 
n^*>^.^^^  her  separate  eatate^  the  burden  is  on  the  mortgagee  to 
<i]v^w  Luat  the  purpose  of  the  mortgage  in  question  was.  within  the 
<  t  uv.'  In  Louisiana  a  wife  is  not  bound  by  a  mortgage,  of  her 
^^pdrate  estate  which  shows  on  its  face  that  it  is  intended  for 
u><?  iu  cultivating  a  plantation  carried  oh  by  her  husband  for  the 
K*uotit  of  the  community/  but  if  authority  has  been  duly  obtained 
bv  the  wife  to  borrow,  the  mortgage  will,  not  be  avoided  by  evi- 
deuce  that  she  gave  the  money  to  her  husba^d  and  that  he  used 
it  in  his  business/  In  the  same  State  valid  contracts  by  a  wife 
during  coverture  may  be  secured  on  her  paraphernal  property.* 
In  Missouri,  Wisconsin  and  North  Carolina  the  stiittite  does 
not  permit  a  wife  to  become  personally  bound  by  a  mortgage  of 
her  separate  estate^  the  debt  being  charjgeable  only  on  the  mort- 
gaged estate,  but  sh^  may  be  sued  in  so  fat  as  to  enable  the 
mortgagee  to  foreclt»e.^ 

§  436.  By  Equitable  Mortgage. 

Equity  will  charge  a  debt,  and  evei^  one  isvith  mor^gyige  pr  other 
collateral  security  upon  specific  property,. upon  the  wife's  s^arate 
property  generally,  so  long  as  the  debt  was. contracted  for  ihe 
benefit  of  the  wife's  separate  property.*    At  law,  of  oonrsie,  there 

charge  her  aeparato  estate  bj  a  mort-  U3  Mieh.  i54,  10^  ^.  ,W«  1121^:  13 

gage  to  seeure  a  loan  made  bj  a  build-  Det.  Leg.  N.  7. 

ing  associatioa  to  her  husband  as  a  8.  Washbum  v.  Orayj.  49  Ind.  A^pp* 

member.  Juaaita  Assoeiatioii  ▼.  MizeD,  271,  d7  K»  E.  19p. 

S4  Pa.  313 ;  Mercantile  Exch.  Bank  v.  8.  8champ  ▼.  Secnritx  Sav.  k  Xxiaa 

Taylor,  51  Fla.  473,  41  80.  22 ;  Till  ▼.  Aaa'n,  44  W.  Ya,  47,  2S  8.  K  709u 

Collier,  27  Ind.  App-  333,  61  N.  B.  4.  Berwick  ▼.  Fret^  49 .!«.  Ann. 

203;  Blakamore  t.  BUkemore,  19  Kj.  201,.  21  80.  692. 

Law,  1619,  44  8.  W.  96;  Hughea  ▼.  5.  Johnaon  ▼.  Pesaon,  49  La.  Ana. 

Farmers'  Sav.  &  Bldg.  k  Loan  Aas'n  109,  21  8,  177. 

(Tenn.),  46  6.  W.  362;  Etheridge'a  8.  Johnson  y.  Peeson,  49  La.  Ann. 

Adm'r  v.  Parker,  76  Va.  247.  109,  {21  8.  177. 

88.  Booth  Mercantile  Co.  v.  3Cnrph7»  7.  Hagarman  ▼.  8«tton«  91  Mow  S18, 

14   Ida.  212,  93  P.  777;  Littler  ▼.  4  8.   W.  73;   Edwarda  t.  .Jeffeiaon 

Plelmann,  48  Tex.  Civ.  392, 106  8.  W.  Standard  Life  Ina.  Co.,  ^78  N.  O.  614, 

1137;  Tlnkham  v.  Wright  (Tex.),  163  82  8.  E.  695;  Loiceanx  ▼.  Fremder, 

8.  W.  615.  X83  Wis.  193-,  101  K.  W.  423. 

I.  naekler  ^^^  Bank  v.  Jeaanot>         8.  Armstroncr  v.  Bmb,  9  0»  E.  Or^en 

(N.  J.),  109, 
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may  be  no  sucli  remedy;  and  yet  it  should  be  borne  in  mind  that, 
local  l^slation  frequently  extends  the  legal  rights  of  a  married 
woman  in  this  same  direction.  For  the  charge  of  a  debt^  suitably- 
contracted  by  a  married  woman  upon  her  separate  estate,  is  not 
a  specific  lien;  but  equity  charges  it  upon  all  the  property,  real 
or  personal,  she  may  have  when  satisfaction  is  demanded  and 
sought.*  But  on  the  other  hand  the  general  property  rights  of 
married  women  being  now  recogniied  by  sundry  statutes,  their 
right  in  equity  to  mAke  contrftcts  affecting  their  property  is  no 
longer  limited  to  property  settled  to  a  sole  and  separate  use ;  and 
although  in  numerous  instances  statutory  requisites  for  making 
the  contract  binding  in  la'w  may  be  wanting,  equity  will  bind  her 
property,  neverl^heless^  where  she  or  her  estate  has  received  the 
benefit  of  the  transaction.***  We  speak  here  with  a  constant  reser- 
vation  of  feme  sole  liabilities  acquii*ed  under  local  statutes  which 
may  affect'  all  such  issiiea.  • 

One  who  makes  improvements  on  a.wife^s  land  onHie'faitlL;of 
her  void  .sale*  to  ium.  may  have  a  .lien  izi  equity  for.  their  value." 

An  intent  to^reate  a.  mortgage  being  an  essential  of  an  equitaUe 
mortgage  a  wif^» . written  ^tatemdnt  o^k  a  n6t6  whiqh  she  signed 
that  Ae  boun^. WJse|>arate  estate  lor. tJtLO.payment  of  th^.  loan 
does  not  expiate  a  lien  i^  .her  i^eparate  property  so  as  to  giy^  ih% 
holder  priority  over  other  creditors,  though  the  note  would  be 
enforceable  in  equity  against  the  wife.V  .  So  a  letter  by  a  .wife 
pledging  her  separate  estate  for  her  husband's  debts  is  not  valid 
as  an  equitable  mortgage  where  it  failed  to  identify  or  describe 
the  particular  property  to  which  the  lien  was  to  attadh." 

In  New  Jersey  a  deed  by  a  wife  charging  her  separate  estate 
with  a  debt  owied  by  the  spouses  is  void  at  law,  but  is  enforceable 
in  equity  against  her  separate  estate  to  the  extent  specified  in  the 
deed."  It  is  hield  in  New  Jersey  that  a  married  woman  cannot 
charge  her  separate  real  estate  by  an  appointment  in  writing;  but 
can  only  convey  or  charge  it  by  deed  duly  executed  with  her  hus- 
band and  acknowledged,  save  in  certain  cases  where  she  and  her 
husband  live  apart    But  it  appearing  that  her  real  estate  mort- 

•.  Mason  ▼.  S«att,  5fl  N.  Y.  S47;  Union  Bank,  91  Md.  613,  46  A.  960^ 
Dale  V.  Bobinaon^  51  Vt.  20.  13.  Qoldnnith  Bros*  Smelting  &  Be- 

10.  Donovan's  Appeal,  41  Oonn.  fining  Go.  v.; Moore,  108  AfIl,  362, 157 
551.  8.  W.  738. 

11.  Dailey  v.  Gain;  11  Ey.  Law,  9B6,  14.  Pape  ▼.  Lndemaa  (N.  J*),  59  A. 
13  8.  "W.  424.                 •                                 9; 

It.   Western    Nat.    Bank   ▼.   Nat. 


^ 
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T  :.L  rr  wiich  the  husband  had  not  j6med,  equity  never- 
die  mortgage  debt  upon  her  separate  property 
die  debt  was  contracted  for  the  benefit  of  that 
Trier  the  Kentucky  statute  a  lien  iigainst  the  wife's 
^.-,_^^  f^-ire  can  be  created  only  as  provided  by  the  statute, 

I  43r.  Bf  Assumption  of  Existing  Mortgage 

A  vif^  i2Xijy  aa  part  of  the  consideratiopi  of  a  ecMLveyanoe  to 
kT,  Asis;szie  an  existing  mortgage  on  the  premises/^  It  waa  held 
^i^rvv?^  in  Michigan  where  the  estate  ia  conveyed  jointly  ta 
^;NCi:?i^  s^ince  under  the  Married  Women's. Act  in  that  State  her 
,a*y7%sl  in  such  land  is  not  her  separate  estate  which  alone  can  be, 
W«fc»i  ky  such  a  lien." 

$«nli  obligations  are  enforceable  when  the^  wife  aasames  them 
«9  Ihe  time  of  taking  title  to  the  property  inou^ibered  by  them.^* 

§  43L  By  Deficiency  Decree. 

In  some  States  a  wife  is  now,  by  statute,  rendered  liable  for  a 
\)efioiency  on  the  foreclosure  of  her  mortgage/*  So,  under  New 
York  statutes/  liability  for  a  deficiency  is  fdund  under  a  mort- 
gage foreclosure,  a  bond  and  mortgage  having  b^en  duly  ezeeated."^ 
which,  of  course,  is  contrary  to  the  earlier  and  modem  equity 
rule.** 

§  439.  By  Conf  esdon  of  Judgment 

A  wife  may  be  bound  by  a  judgment  confessed  as  part  of  the 
agreement  under  whidh  she  takes  land.^* 


11,  Annstrong  v.  Boas,  6  C.  SL  Gree^ 
(N,  J,)f  109;  HomoBpathio  life  Ins. 
Co.  V.  Marshall,  38  N.  J.  Eq.  108. 

It,  Lutffart  ▼.  Lexin^on  Turf  Chib, 
laO  Kjr.  473,  113  8,  W.  814. 

IT.  \hiy\9T  T.  Atwood,  26  N.  J,  Bq, 
n04.  And  9f^  TVnton  v.  Lord,  128 
MaM.  466;  OooHdffe  ▼.  Smith,  120 
MtvMi.  Aft4 ;  RhodM  v.  People's  Bar.  A 
niaji*  Ami»n,  107  Kj.  119,  21  Ky.  Law, 
747,  ftS)  H,  W.  tOftO;  Viiard  ▼.  Moody, 
no  Oa,  91^  47  8.  K.  348;  Cushman 
V.  Itfury.  T8  N.  Y.  103;  Huylef  ▼. 
AtwtMMU  »6  N.  »T.  Uq.  404;  Blakeley 
V.  AitnmM.  tt3  Ky.  3W,  24  Ky.  Law, 
ttrti,  n»  H.  W.  2931  OUiiMi't  LoM  A 
TtuiiI  r»,  ▼.  WUte,  116  Wit.  60,  9t 
N    W,  UX 


18L  Doaae  t»  Feather's. Estate,  lie 
Mich.  691,  78  N.  W.  884,  6  Det.  Leff. 
K  25. 

19.  OonUing  v.  Levie,  66  Neb.  133, 
94  K.  W.  987  (affd,,  66  Neb.  132,  94 
N.  W.  988). 

SO.  Henley  v.  Wheatley,  68  Kan. 
271,  74  P.  1125;  First  Nat.  Bank  w. 
Leonard,  36  Ore.  390,  59  f .  873; 
low  Y.  Barlew,  53  Cal.  456;  Coshmj 
T.  Henry,  75  N.  Y.  103.  But  not 
where  the  wife  joins  in  ezaeating  the 
mortgage  and  not  the  note.  Kirby  v. 
Ohilds,  10  Kan.  639. 

ai.  Ballin  ▼.  Dillaye,  37  N.  Y.  35: 

aft.  Brick  y.  Seott,  47  Ind.  899. 

as.  Qoinn's  Appeal,  86  Pa.  41. 
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§  440.  By  Vendor's  I4ea. 

A  wife'd  land  ift  subjeet  to  a  vendor's  lien/^  whether  the  notes 
were  executed  by  her  cfr  by  the  spouses  jointly.*'^ .  The  lien  fot 
lows  the  notes  Into!  the  hands  of  any  assignee,  however  remotal^* 

Where  the  considezation  of  the  deed  to  her  is  other  land,  and 
where  her  deed  conveys  incmnbered  land  with  a  warranty  against 
incumbranoes^  a  vendor's  lien:  will  attaoh  to  the  land  cdnveyed  to 
ber  for  the  aitnount  necessary'  to  clear,  the  incumbratices^  thoii^ 
the  warranty  is  not  enforceable.*^  Under  the  Texas  Married 
Women's  Act  a  wife  may  bind  herself  by  a  renewal  pf  pyrchase- 
money  notes,  and  thereby  keep  the  lien  alive." 

§  441.  By  Mechanic's  Lien.       :  . 

The  mechanic's  statutory  right  of  lien  generally  extende  to  a 
married  woman's  lands  where  she  contracted  in  person  or  by  agent, 
and  perhaps,  too,  where  the  contract  was  for  the  benefit  of  the 
land.**  Under  the  Tennessee  Married  Women's  Act  a  wife's 
separate  estate  cannot  be  charged  for  mechainic's  or  furnishers' 
Bens  either  of  contractors  or  subcontractors,  except  by  a  written 
eontract  signed  by  her.** 

■  » 

§  442.  Jointly  with  Husbandt 

Under  Married  Women's  Acts  in  some  States  a  wife  may  now 
bind  her  separate  estate  by  a  contract  made  jointly  with  her 

husband.'*    So  where  spouses  joined  in  a  mortgage  of  her  separate 

'  .  ■  .... 

S4.  WeUer  y.  Monroe,  21  £7.  Law,  dert,  46  m.  IS;  lAiMBy  ▼.  Cross,  31 

1705;  MicouT.  McDonald,  55  Fla.  776,  Ind.   106;  Marsh  ▼.  Alford,  5  Bosh 

46  80.  291;   Frank  t.  Laeey,  3  Ey.  (Kj.)/   ^9^-      '^^    meehanio's    Hell 

Uiw,  335 ;  Adams  ▼.  Feeder,  19'  Ey.  ekdm  must,  in  some  States,  show  on 

Law,   581,  41  8.  W.   275 ;   Boehl  ▼.  its  faee  aU  the  requisites.    Loomis  ▼.' 

Nieter  (N.  D.),  172  N.  W.  114;  Bur-  Fry,  91  Pa.  396. 

bridge  ▼.  Sadler,  46  W.  Va.  39,  32  S.  BO.  Cage  ▼.  Lawrence  (Tenn.),  57 

B.  1028 ;  Weinberg  ▼.  Bempe,  15  W.  8.  W.  192 ;  City  Lumber  Co.  ▼.  Bam- 

Va.  829.  hill,  129  Tenn.  676,  168  S.  W.  159. 

S6.    Faught    ▼.    Henry,    13    Bush  31.  Cook  v.  Hightower  &  Co.,  13 

(Ky.),  471.  Ga.  App.  309,  79  S.  E.  165;  Tipton  v. 

26.  Hite  ▼.  Hewitt,  7  Ey.  Law,  454.  Ellsworth^  18  Ida.  207,  109  P.  134 ; 

27.  Harvey  v.  Gallaher  (Tenn.),  48  Ellis  v.  Abbott,  69  Ore.  234,  138  P. 
8.  W.  298.  488 ;  Eriz  v.  Peege,  119  Wis..  105,  95 

28.  Proetzel  ▼.  Babel,  21  Tez.  CHt.  N.  W.  108.  Pfior  to  tJ^  OJUb  Married 
559,  54  8.  W.  373.  Women's  Aet  a  wif e  could  not  ereate 

t9.  Vail  ▼.  Meyer,  71  I^d.  ISQyBx  a  liability  for  which  a  perisonal  judg- 

Vdtrie  Schmidt,  62^  Ala.  252 ;  Burdick  ment  against  her  Could  be  rendered  by 

▼.  Moon,  24  la.  418;  Woodward'  ▼.  a  joinder  with  her  husband  in  a  nete 

Wilson,  68  Pa.  208 ;  Anderson  v.  Arm-  for  the  repayment  of  a  loan.    Slacken 

stead,  69  HI.  452;  Schwartz  ▼.  Saun-  v.  Schmidt,  64  Ohio  St:  354,  60  N.  E. 
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e:)tate,  the  wiie  receiving  part  of  the  money,  and  [^aiying  such  per* 
tioaa  of  the  note  from  her  separate  estate,  she  was  held  liable  for 
money  which  the  husband  used  to  pay  the  balance  of  the  note^ 
where  she  knew  that  he  vsed  trust  funds  for  the  purpose/*  And 
where  a  joint  judgment  in  faror  of  spouses  was  incumbered  by  an 
attorney's  lien  for  services  the  wife  was  held  jointly  liable  to  an 
assignee  who  took  the  judgment  without  notice  of  the  lien  for  the 
eaqpense  of  disdiaiging  it,  and  of  defending  an  action  to  enforce 
It** 


§  44a.  For  PonlBae  of  Land. 

la  TBrioQs  States,  a  wife  is  bound  by  her  bond  or  note  to 
the  piiee  of  land  conTeyed  to  her  sole  and  separate  use.*^ 


§  443ia.  For  Xn^rovemcnts  and  Materials. 

A  wife  r:^y  charge  her  separate  estate  with  the  cost  of  its  im- 
pr>c«=«:t,**  as  w\kI  as  the  improvement  of  land  owned  jointly  by 
lie  spcuses..**  if  diown  to  be  necessary  to  the  enjoyment  of  her 
se(^«ara:e  e$:a:e^'^  even  for  improvements  contracted  for  by  her 
k:5>iiii:i  witiioat  authcvriiy,  if  she  acquesces  and  accepts,**  or  prom- 
ise? tv^  par  for  them,**  or  if  they  are  so  constructed  with  her 
kr>wi^x'.--v  and  cv^nsent,**  or  bv  her  express  authority,*^  and  even 
w5w^^  the  d^Itor  supposes  the  land  to  be  that  of  her  husband,** 
ar  i  chaTt!^  the  cc^t  to  him.^ 

4 

Sf\.     A%d  9m^ftr  the  Trmw  Slarrwd  S6L  Curtis  ▼.  Crowe,  74  Midu  99,  41 

>  Act  m  «il«  eauol  bind  kei^      N.  W.  876. 


i»tf  joiath*  vita  ksr  kv^baad  «itber  as         97.  HeQiU  t.  Art  Stone  Const.  Gc^ 
U  sBiHT.     IM   RiYer  Nit.      57  FU.  498,  49  8o.  539$  Criekmove  T. 


^fcyi^^  ^^  IVffrvMA  (T^x.)»  a06  a.  W.      Brectairidge,  51  Ind*  294. 

*4X    Xar  wiU  hst  xvqvcat  f or  aa  ex-  3a.  Tarr  v,  Muir,  107  Ky.  283,  21 


^r«$M«  «rf  tiM*  oa  a  joiat  note  bma  Ky.  Law,  988,  53  a  W.  663;  Cate  ▼. 

Wf',   ♦!«   aflw^   V»   a«tK     W.   C.  Bonins,  69  N.  H.  426,  43  A.  122. 

IMvl^r  laad  MoHga^  Oo«  t.  Taylor  29.  Salisbury  ▼.  Wellman  Electrical 

.  Ty^x,\  m  SL  W.  2T8L  Co.,   173    Ky.    462,    191    8.   W.   289; 

9i.  Ony  n  Haftikcr  (€^)>  IW  P.  Mitchell  v.  Jodon,  22  Pa.  Super.  S04. 

.  ^  40.  IkGcou  V.  McDonald,  55  Fla.  776, 

A  Mv^taaa  CVal  4  lw»  C^  ▼•  <«  So.  291. 

HinsIlIm.  «^  0«k  523.  172  P-  118,  «.  Beid  v.  Miller,  206  Mass.  80,  91 

91,     KvHE«^    ^*     Ward,    8    Altatt  N.  E.  223. 

MlUtt.^    $^t^  Ckawaaa  t.  Pdatct,  6  iSL  HeDer  v.  Hoiunaii,  12  Ohio  Cir. 

VZ\Ma».^.  tW;  Oarlamd  t.  Pamp-  Ct  216,  5  O.  C.  D.  338, 

K^^>i  tlMtt    ( Va-^  3W;  Pitat  Nat.  «.  Popp  ▼.  Connory,  138  Mich.  S4, 

W  V  Ha^   Si  l^  443.  101  N.  W.  54,  11  Det  Leg.  N.  478, 

^I:a!aJrVTa^  110A«.St304. 
33k^5  «4clik*ba<»  T.  Saal^tfi.  S3  N.  J- 
>^,  IM,  ^t  A.  »ta. 
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She  ift  not  liable  for  materials  ft!(niished  on  the  0OW  <$redit  of 
her  husband,  though  used  in  such  improrements/^  nor  where  the 
creditor  knows  that  the  property  is  hers;*^  tJrider  the  Kentukcy 
and  Pennsylvania  Married  Women's  Acts  a  wife  majr  bind>her»elf 
by  a  contract  for  the  erection  of  a  house  Oftih^r  laT^d  without  her 
husband's  consent.*' .  Under  the  North  Carolina  Marri^  Women's 
Act  a  wife's  separate  estate  cannot  be  charged  for  improvements  by 
a  verbal  contract.*^ 

§  444.  For  Services  Renderedi . 

Now,  to  apply  the  test  of  incurring  debt  upon  th^  credit  or 
for  the  benefit  of  a  wife'^  separate  estate  to  the  latest  American 
decisions,  and  with  more  or  le^  reference  to  Jocal  statute^*.  A  mar- 
ried woman's  written  agreement  to  pay  for  servicfes  rendered  16 
procuring  a  loan  to  di^charg^  a  mortgage  upon  her  separate  estate 
is  held,  in  Ohio,  enforceable  against  her  0eparate  e:»tate/^.  But  in 
Rhode  Island  it  is  held  that  compensation' of  the  wife's  solicitor 
for  prosecuting  a  suit  in  equity  regardii\g  her  separate  leaseholds 
cannot  he  recovered  from  her  separate  estate.*' 

As  to  legal  fees  for  the  wife's  divorce,  some  States. still  di^n- 
cline  to  charge  her  estate;  in  absence,  at  all  events,  of  an  express 
undertaking  on  her  part  to  that  effect.*®  But  in  New  York,  pro- 
fessional services  rendered  a  married  woman,  as  in  ooUectLng  de- 
mands arising  out  of  transactions  permitted  her  by  the  statute,  are 
recoverable  under  the  general  rule  against  her  separate  estate,  as 
rendered  by  her  procurement  on  its  credit  and  for  its  benefit."^ 
Contracts  by  the  wife  for  employing  counsel  in  her  property  suits 
or  in  divorce  cases  are  in  other  States  sustained  more  or  less 
liberally,*^  She  is  not  liable  for  services  of  counsel  employed  by  her 


44.  Frie»  v.  Acme  White  Iiead  ft 
Color  Works  (Ala.),  7Jr  So.  45;  Mc- 
Cray  v.  Wotkyns  (Cal.),  182  P.  972; 
Piaher  vl  Daraey  (Ga.),  94  S.  E,  839; 
Poe  V.  Ekert,  102  la.  361,  "ri  Nl.W. 
579 ;  Shrieveport  Nat.  Bank  v.  Maples, 
119  La.  41,  43  So.  905;  Morrisoa  v. 
Berry,  42  Mich,  389,  4  N.  W.  731,  36 
Am.  R.  446;  Schiaffino  v.  Christy  96 
Miss.  801,  51  So.  546 ;  City  Nat.  B&nk 
V.  Cobb,  58  S.  C.  231,  36  S,  E.  569; 
Hanley  v.  Nat.  Loan  &  Investment 
Co.,  44  W.  Va.  450,  29  S.  E.  1002. 

45.  Hesselbach  v.  Savage,  57  App. 
Div.  632,  69  N.  Y.  S.  429. 


46.  Ware  v.  Long,  24  Ky.  Law,  696, 
69  S.  W.  797;  Bankard  v.  Shaw,  199 
Pa.  623,  49  A.  230. 

47.  Weathers  v.  fioriiers,  121  N.  C. 
387,  28  S.  E.'524. 

48.  Patrick  v.  LitteU,  36  Ohio  St. 
79. 

49.  Cozzena  v.  Whitney,  3  R.  I.'  79. 
W.  Pfirahing  v.  Falfeh,  87  HI.  260"; 

Brais  V.  Hogan,  50  Cal.  121 ;  McCabe 
V.  Britton,  79  Ind.  225;  Whipple  v. 
Giles,  55  N.  H.  139;  Wilson  v.  Burr, 
25  Wend.   (N.  Y.)   336. 

51.  Owen  v.  Cawley,  36  T^.  Y.  600. 

52.  Major  v/Symtnes,  l\J  Tnd.  117; 
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haatAnd  witboat  lier  authority  to  defend  a  auit  affecting  her  8q>a- 
rate  estate,"  and  in  New  York  a  husband's  fine  for  not  pacing  ali- 
mony pendente  lite  is  not  subjeet  to  a  lien  for  the  aervioee  of  the 
wifei'a  oounaeL*^ 

§  445.  For  Debt  of  Husband. 

In  some  States  a  wife  may  charge  her  separate  estate  with  the  pay- 
ment of  her  husband's  debts  either  by  mortgage,**  or  pledge. "•  In 
other  States  such  a  transaction  is  not  binding  either  by  mortgage,** 

Ben,  133  Mo.  App.  570,  113  8.  W. 
667;  Northwestern  Mutual  life  Ins. 
Co.  V.  JklaDory,  93  Neb.  579,  141  N. 
W.  190 ;  Bode  v.  Jussen,  93  Neb.  4S%, 
140  N.  W.  768;  WUson  ▼.  Non,  1 
Neb.  (Uuof.)  42,  95  N.  W.  5W; 
Holmes  ▼.  Hufl,  50  Neb.  656,  70  N.  W. 
241;  Marsh  ▼.  Marsh,  92  Neb.  189, 
137  N.  W.  1122;  HaMoweU  ▼.  Daly 
(N.  J.),  56  A.  234;  Colonial  Bldg.  ft 
Loan  Ass'n  ▼.  GrifSn,  85  N.  J.  Eq^ 
455,  96  A.  901;  Seigman  ▼.  Streeter, 
64  N.  J.  Law,  169,  44  A.  888 ;  Lawshe 
T.  Trenton  Banking  Co.,  87  N.  J.  Ch. 
66,  99  A.  617;  BUss  v.  Cronk,  68  N. 
J.  "Eq.  655,  60  A.  1133;  Strong  t. 
Gambier,  155  App.  D.  294,  140  N.  Y. 
S.  421;  Young  ▼.  Brown,  136  Tenn. 
184,  188  S.  W.  1149;  Bed  Eiver  Nat. 
Bank  v.  Ferguson  (Tex.),  206  8.  W. 
923;  Bird  v.  Bird  (Tex.),  212  8.  W. 
253,  257;  Bearing  v.  Jordan  (Tex.), 
130  8.  W,  876;  Krause  v.  Beichel,  167 
Wis.  360,  167  N.  W.  817;  MerreU  ▼. 
Purdy,  129  Wis.  331,  109  N.  W.  82; 
Bailey  ▼.  Pink,  129  Wis.  373,  lOtT  N. 
W.  86. 

6«.  Springfield  Co.  v.  Ely,  44  Pla. 
319,  32  So.  892;  Just  v.  State  Bar. 
Bank,  132  Mich.  600,  94  N.  W.  200, 
10  Det.  Leg.  N.  36. 

67.  Copeland  v.  Homik,  216  F.  117; 
Eubanks  v.  Anniston  Mercantile  Co. 
(Ala.),  55  So.  98;  Webb  v.  Globe  Se- 
curities Co.  (Ala.),  82  So.  476;  Camp- 
bell y.  Hughes,  155  Ala.  591,  47  So. 
45;  Corinth  Bank  &  Trust  Co.  t. 
King,  182  Ala.  403,  62  So.  704; 
Prince  v.  Prince,  67  Ala.  565;  Ameri- 
can Mortg.  Co.  of  Scotland  t.  Hart- 
sog,  74  F.  993;  Henderson  v.  Brunaoft^ 


T.  Bany,  69  Coon.  470,  37 
A.  1064;  MsrehaBt  t.  Cook,  7  App. 
D.  C.  391;  Porter  t.  HalqTf  65  Miss. 
€6;  Tyler  t.  Tender  (Neb.),  131  N. 
W.  59S,  34  L.  B.  A.  (N.  8.)  1080; 
PatvML  T.  Morrow,  33  Colo.  509,  81  P. 
342,  108  Am.  8t.  B.  107;  MeCnrdy  ▼. 
IHIkm,  135  Mich.  678,  98  N.  W.  746, 
10  Bet.  Leg.  N.  937;  Woleott  ▼.  Pat- 
teraoa»  100  Mich.  337,  58  N.  W.  1006, 
34  L.  B.  A.  639;  Tjrler  ▼.  Winder 
(Neb.),  131  N.  W.  692,  34  L.  B.  A. 
(N.  a)   1080. 

33.  Cuahman  t.  Maaterson  (Tex.), 
64  &  W.  lOSl;  Parker  ▼.  Wood,  25 
T*x.  CiT.  506,  61  8.  W.  940. 

94.  Turner  ▼.  Woolworth,  221  N.  Y. 
435,  117  N.  B.  814. 

M.  Kaiser  y.  Stiekney,  131  U.  8. 
Append.,  elxxxyii,  26  L.  Ed.  176; 
Walker  ▼•  Arkansas  Nat.  Bank,  256 
F.  1 ;  Harper  v.  MoQoogan,  107  Ark. 
10,  154  8.  W.  187;  Goldsmith  t.  Le- 
wine,  70  Ark.  516,  69  8.  W.  308 ;  Good- 
rum  T«  Merchants'  &  Planters'  Bank 
of  England,  108  Ark.  326,  144  8.  W. 
198 ;  Jobason  ▼.  Graham  Bros.  Co.,  98 
Ark.  874,  135  8.  W.  853;  Ocklawaha 
Itlver  Farms  Co.  ▼•  Young  (Fla.),  74 
Bo.  644;  Thomson  ▼.  Kyle,  39  Fla. 
6H8,  83  8o.  18,  63  Am.  St  B.  193; 
PhUadolphia  Sat,  Fond  Society  ▼. 
Lasher,  144  111.  App.  653;  Hubbard 
V,  Ogden,  88  Kan.  363;  Hite  t.  Bey- 
noldi,  163  Ky,  508,  173  S.  W.  1108; 
Khlo  ▼.  Looker  (Mich.),  148  N.  W. 
8785  Lewla  ▼,  Poyle  (Mich.),  148  N. 
W.  407  J  ITi^h  t.  Hin,  106  Mo.  18,  16 
S.  W,  948  J  White  y.  Smith,  174  Mo. 
\H,  t8  a  W.  610 J  Jones  ▼.  Edeman, 
•88  Mo.  818,  188  8.  W,  1047;  Bell  ▼. 
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or  pledge^'*  whether  the  transactioxi  is  direct  or  indireet^' 
nor  can  she  bind  herself  bj  a  conveyance  of  property  to  him  00 
that  he  can  pay  his  debts  with  it*^  In  some  States  such  a  trans- 
action is  wholly  void/^  so  that  its  invalidity  can  b§  shown  in 
ejectment  without  a  cancellation**' 

Where  the  statute  provides  that  transfers  of  a  wife's  separate 
estate  to  pay  her  husband's  debts  shall  be  void^  a  conveyance  of 
which  the  consideration  is  in  part  legal  and  in  part  illegal  imder 
the  statute  is  wholly  void  as  to  the  wife,**  and  a  deed  of  a  wife  to 
secure  both  her  own  and  her  husband's  debts  has  been  held  not 
binding,  though  for  the  purpose  of  compromising  a  doubtful  claim 
against  her  own  estate.*^  Other  courts  hold  such  a  tra:^saction 
valid  in  so  far  as  ite  benefit  inures  to  the  wife.*^  Where  such  a 
mortgage  is  merely  voidable,  a  creditor  of  the  wife  cannot  attack 
it  for  invalidity  if  she  does  not.** 

In  some  States  a  wife  may  borrow  on  mortgage  of  her  separate 
estate  and  pay  her  husband's  debts  with  the  proceeds,*^  unless 
there  is  a  scheme  to  evade  the  statute  to  which  the  lender  is  a 
party,**  or  may  pay  his  debts  with  such  estate.*®     Under  such  a 


141  Ala.  674,  37  80.  549;  Gross  ▼. 
WUteley,  128  Ga.  79,  57  8.  E.  94  f 
Sliarpe  y.  Denmark,  143  Ga.  156,  84 
8.  E.  554;  Boyd  y.  Badabaugh,  150 
Ind.  394,  50  N.  £.  301;  IndiaBapolis 
Brewing  Co.  v.  Bebnke,  41  Ind.  App. 
288,  81  N.  E.  119;  MeClelland  v. 
HamUton'B  Adm'r,  5  Ky.  Law,  68; 
Keating  y.  Wilbeirt,  ;119  La.  461,  44 
80.  265;  Aiken  y.  Bobinson,  52  La. 
Ann.  925,  27  80.  529. 

08.  Corinth  Bank  &  Trust  Co.  y. 
Pride  (Ala.),  79  So.  255. 

59.  Trotter  Bros.  y.  Downs  (Ala.), 
75  80.  906;  Osborne  y.  Cooper,  113 
Ala.  405,  21  So-  320,  59  Axn.  8t.  B. 
117;  Hughes  y.  Shannon,  113  Ky. 
Law,  782. 

60.  Morrison  y.  Morrison 's  Assignee, 
113  Ky.  507,  24  Ky.  Law>  340,  68  8. 
W.  467;  Same  y.  Morrison,  113  Ky. 
507,  24  Ky.  Law,  786,  69  8.  W.  1102. 

61.  Hamilton  y.  Moore,  136  La.  631, 
67  So.  523;  Shannon  y.  Ogletree 
(Ala.),  76  So.  865;  Vinegar  Bend 
Lumber  Co.  v.  Leftwich  (Ala.),  72  So. 
538;  Busaell  y.  Feayy,  131  Ala.  563, 


32  So.  492;  Harper  y.  T.  N.  Hays 
Co.,  149  Ala.  174,  43  So.  360;  Allen 
y.  Pierce,  163  Ala.  612,  50  So.  9^4; 
Trotter  Bros.  y.  Downs  (Ala.),  75 
So.  906. 

62.  Bichardson  v.  Stephens,  122 
Ala.  301,  25  So.  39.  • 

63.  Pond  y.  SuUiyan,  133  Ga.  160, 
65  8.  E.  376. 

64.  Mickleberry  v.  O'Neal,  98  Ga. 
42,  25  S.  E.  933. 

6<S.  Johnson  v.  Jouchert,  124  Ind. 
105,  24  N.  E.  580,  8  L,  B.  A.  795; 
Christensen  v.  Wells,  52  8.  C.  497,  30 
8.  E.  611. 

66.  Hawes  y.  Glover,  126  Ga.  305, 
55  8.  E.  62. 

67.  Johnson  y.  Leffler  Co.,  122.  Ga. 
670,  5  8.  E.  488 ;  McGee  v.  Cunning- 
ham, 69  8.  C.  470,  48  8.  E.  473. 

68.  Bank  of  Eufaula  y.  Johnson,  146 
Ga.  791,  92  8.  E.  631. 

68.  Davidson  v.  Biddleman,  82  N. 
J.  Law  92,  81  A.  366;  Patton  v.  Mer- 
chants' Bank,  12  W.  Va.  587;  Bush- 
ard  V.  McCay  (Ala.),  77  So.  699^; 
Fitzgerald  v.  Dunn,  112  Wis.  37. 
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statute  a  mortgage  given  for  funds  wherewith  to  build  a  house  on 
her  land  is  not  invalid  merely  because  the  riiortgagee  deals  with  her 
husband  as  her  agent/*^  ;    ^ 

Where  a  wife  has  secured  the  necessary  judicial  authority  to 
borrow  money,  a  holder  of  the  note  in  due  course  and  before  ma- 
turity will  be  protected  though  the  husbknd  used  the  money/* 
and  a  mortgage  of  her  land  to  secure  their  joint  and  several  note 
may  be  regarded  as  his  sole  debt  where  the  facts  warrant  sudi  a 
conclusion.'*  Under  the  Kentucky  statute  neither  a  wife's  land 
nor  its  rents  can  be  subjected  to  the  debts  of  her  husband  unless 
set  apart  for  that  purpose  as  required  by  the  statute."  Iii  Michi- 
gan a  wife  may  secure  the  price  of  property  owned  by  the  spouses 
jointly  by  a  mortgage  of  her  separate  i*eal  estate/*  and  undeir  the 
Mississippi  statute  a  wife  may  mortgage  hfer  land  to  the  extent 
of  its  income  to  secure  her  husband's  debts/^  Under  the  Penn- 
sylvania statute  she  may  charge  her  property  for  his  debt  by 
mortgage  or  pledge  but  cannot  render  hisrself  personally  liahle  for 
it,'®  as  where  she  assigns  her  interest  in  ^n  insurance  policy  on 
his  life.''  Similar  statutes  exist  in  Kentucky,  Khode  Island  and 
Wisconsin.'* 

After  her  husband's  death  a  wife  may  bind  herself  by  an  assump- 
tion of  his  debts.'*  '  ' 

§  446.  Statutory  Liability  for  Support  of  Huaband. 

Under^  the  California  statute  providing  that  spouses  contract 
mutual  duties  of  support,  a  wife  may  b©  compelled  to  support  her 
infirm  husband,  which  duty  must  be  enforced  by  contempt  pro- 
ceedings, thereby  being  no  remedy  at  law.***     In  North  Dakota 

70.  Christensen  v.  Wells,  52  S.  0.  103  A^  954;  Siebert  v.  VaUey  Nut. 
497,  30  S.  E.  611.  Bank,  186  Pa.  233,  40  A.  472,  42  W. 

71.  Josephaon  v.   Powers,   123   La.       N".  C.  319. 

5,  48  So.  564.  77.  Dusenberry  v.  ACutual  Life  Ins. 

7a.  In  re  Minot,  164  Mass.  38,  41  Co.,  188  Pa.  454,  41  A.  736. 

K.  E.  63.  78.  Bridy  v.  Equitable  Trust  Co.  of 

78.    Patton's   Ex'r    v.    Smith,    130  Dover,  178  Ky.  693,  199  S.  W.  1082; 

Ky.  819,  114  S.  W.  315.  Thacker  v.  Medbury^  33  B.  I.  37,  80 

74.  Wineman  v.  Phillips,  93  ¥ich.  A.  186;  Gollv.  Pehr,  131  Wis.  141, 
223,  53  N.  W.  168.  Ill  N.  W.  235. 

75.  Poxworth  v.  id:agee,  44  Miss.  79.  Walker  v.  Walker,  139  Ga.  547, 
430.  77  S.  E.  795;  Booker  y.  A.  T.  Small 

76.  Eighter  v.  Livingston,  214  Pa.  &  Sons,  147  Ga.  566,  94  B.  E.  999. 
28,  63  A.  195;  Herr  v.  Beinoehl,  209  80.  Livingston  y.  Superior  Court  of 
V^.  483,  68  A.  862;  Bartholomew  v.  Los  Afigeles  County,  117  Cal.  633,  4ff 
AUentown  Nat.   Bank,   260   Pa.   509,  P.  836,  38  L.  B.  A.  175. 
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she  may  l)e  compelled  to  support  him,  where  atiiply  able  to  Ao^  so, 
if  he  is  old  and  unable  to  earn  a  living,  if  slie'lias  not  bceii  aban- 
doned by  him,  wbtrfi  dUtyfe  '^a:^fi?ettbl^ik^q6My.^^-  Uiidel'Hlife 
Loulsianai  d'tiatute  &  wiie^caieiuot  rek^vei*  f or  bep^prar^pbemal  funds 
used  to  .*gi(ipport  h»F  ;sick:  hugband^wbo  .ha»:.tio  tpr(>pirty."     i^  •" 

§  447.  Liability  for  Breaches  of  Trust.  .. 

Where  a  mftrjried.  yfqmsin  $6  .truat^e  wastes.  .th«  truH  e^ate, 
'English  preu^tiop-iXGicQg^e^  remedies  against  hec  separate!  pi;o^ 
ertyj^*  .  AppiJintiu^  a  ^oarTifed  ^yf<>mm  trmtee^  ipay  Jbci  .^ohsideri&d 
objeqtion&ble  (ap^jtirom  e(fmty.TtileS:Of  coi^rtEUetive  tr\i»t)  white 
the  law  yet  fails.  to.diF^at  her.  of.  all  c<;weirti>re4i»abilitia8»  aojaato 
make  her  bpth;  effitti-^nt-  Apd  .  responsible :  in  tJie-.  liegal  sense,  ;  Ydt 
it  is  h^ld  iii /S9l4e » States  th4t  a  Jtiamert  wojiaiaB  rtiay,  (Wider  the 
fltatiit^,r,hoW.to.«#^*^  iibi:trti*t>:bud  mabeicclnitr^ajt^^i-acttjordingly.l* 

§  448.  Debts  Contracted  in  Separate  ^usinessi  .'  ^  '    ' 

Wheare  a  wife  ^afries.,Jpn  a  separate  b^siAess^  h^r.^ejpaTate. estate 
is  liable  for  debts  inciured  in  such  busijjesis***  ?*  A  wife  a^  notia 
^^  public  merchant,"  within  the  IJQeani^fi:  of.  the  Louisiana,  statute, 
merely  by  passively  permitting  her, brothers  to  operate  a  store  in 
the  name,  of  ap^st^te  wherein  she  has  an  interest,  ^o  as  to  make 
her  liable  for 'its.' debtB."  ..  /      .   ^  .^i 

The  'North  Cairblitia  statute  providing  that  a  wife  shall*' be 
deemed  a  free  trader  where  ^he  conducts  .a  biisi^^ess  throuffh.  axi 
agent  without  displaying  her,  ChriBtian .  name,  does  not^apply  'to 
cases  where  the  seller  of  goods  knott^s  thie  'real  facts,  tlie  statiite 
being  inteuded  to  prevent  her.  from  deceiving  persons  into  think- 
ing that  they  are  djealing  with  legally  responsible  persons.**  X^nder 
the  West  Virginia  statute,  debts  incurred*  by  a  wife  in  her  separate 
business  will. bind' only  the  property  used  in  the  business  uiil^d 

81.  Hagert  v.  ttagert,  22  N.  D.  290,  Det.  Leg.  K;  2r6 ;  3one9  v.  Bnienfr,  26 
133  N.  W.  1035.    '  Misc.  Hep.  741,  57  N.  Y.  S.  77;  Peo- 

82.  Succession  of  *furgcan,  130  Ld.  ple'^  Trust  Co.  v.  Merrill,  78  N".  H. 
650,  58  So.  497.  '540,    102    A.    827;    NarTel    ▼.    Weber 

83.  Pemberton  v.  McGill,  1  T>t.  &  Bros.  Shoe  Co.  (Fla.),  70  So.  20. 
Snu  266.  •     87.   Horton   v.    Haralson,   130   La. 

84.  Springer  v.  Berry,  47  Me.  330.  1003,  58  So.  858. 

85-86.  First  Nat.  Bank  v.  Hirschko-  88.   Weld,   Colbum   &  Wilckens  v. 

witz,  46  ria.  588,  35  So.  22;  West  ▼.  La  Marguerite  Shop  Co.,   147  N.  C. 

Be  Moss,   50  La.  Ann.  1349,  24  So.  588,  61  S.  E.  573;  Scott-Sparger  Co. 

325;  First  Commercial  Bank  v.  Neiv-  v.  Ferguson,  152  N.  0.  346,  67  8.  E. 

ton,  117  Mich.  433,  75  N.  W.  934,  5  760. 
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there  is  a  wrting,  executed,  acknowledged  and  (jlelivered  as  re- 
quired by  the  statute.** 

§  449.  By  Contract  of  Guaranty  or  Suretyship. 

A  guaranty  executed  by  the  wife  and  hex  husband  on  the 
transfer  of  her  mortgage,  to  extricate  the  title,  and  as  part  of  the 
consideration,  is  enforceable,  an  intention  to  charge  or  for  direct 
benefit  duly  appearing.** 

Where  a  married  woman  haying  separate  estate  executes  a 
promissory  note  as  surety  for  another,  such  estate  is  presumably 
charged  with  is  paymait  in  some  States.*^  But  the  rule,  as  we 
have  seal,  is  otherwise  in  other  States,**  even  though  part  of 
the  proceeds  were  used  to  improve  her  heal  estate.**  In  some  States 
«ueh  a  transaction  is  wholly  void,  so  that  neither  ratification  or 
failure  to  set  it  aside  will  validate  it.*^  It  is  otherwise  where  the 
property  mortgaged  is  placed  in  her  hands  by  him  for  the  purpose 
of  defraudiuit  his  creditors.** 

Undor  the  Indiana  statute  a  mortgage  given  by  a  wife  as  surety 
is  not  Vi\id  but  merely  voidable  by  her  affirmative  action,**  and  in 
If aMtaohu$etts  such  contracts  are  enforceable  only  in  equity  against 
iho  >rJft^*»  property,*^  and  in  Pennsylvania  are  binding  where 

1^  Oa«7  v.  Fergnson,  41  W.  Ya.  be  sued  at  law  on  such  a  promiflsoiy 

lin)l|  ))»  8,  IS.  710.  note.    Vankirk  y.  Skillman,  5  Vroom 

Ml  White  V.  McNott,  33  N.  Y.  371.  (N.  J.),  109;  V«al  t.  Hurt,  63  Ga. 

tl,  Avery  V.  Van  Sickle,  35  Ohio  728;    Saalsbnzy   t.   Weaver,    59  Qa. 

|)i,  871;  Mayo  ▼.  Hutchinson,  57  Me.  254;   Bobertson  ▼.  Willbum,   1   Lea 

546}  Lincoln  v.  Bowe,  51  Mo.  571;  (Tenn.),    633;    State    Sav.    Bank   ▼. 

Metropolitan  Bank  v.  Taylor,  53  Mo.  Scott,  10  Neb.  83.    See  Harris  t.  Fin- 

444.    See  Wicka  v.  Mitchell,  9  Kan.  berg,  46  Tex.  79. 

MO  I    Wood  ▼.   Orford,   52   Cal.   412;  98^    Bichardson    ▼•    Stephens,    12S 

Alphin  ▼.  Wade  89  Ark.  354,  116  S.  Ala.  301,  25  So.  39;  Harrison  Bldg. 

W.  667.  &  Deposit  Co.  v.  Laekey,  149  Ind.  10, 

M.  Central  Bank  A  Trust  Corpora-  48  N.  £.  254. 

tlon  T.  Almand,  135  Ga.  231,  69  S.  E.  94.  Trotter  Bros.  ▼.  Downs  (Ala.), 

lU;    Wobb   V.   John   Hancock   Mut.  75    So.    906;     Smith    ▼.    Thompson 

Life  Ins.  Co.,  162  Ind.  616,  69  N.  E.  (Ala.),  82  So.  101;   Street  ▼.  Alex- 

1006,  66  L.  B.  A.  632;  Yale  v.  Ded-  ander  City  Bank  (Ala.)»  82  So.  Ill; 

i»f«r,  22  N.  Y.  450;   s.  c,  68  N.  Y.  Corinth  Bank  &  Trust  Co.  v.  Pride 

32ir.     But  see  Woolsey  v.  Brown,  74  (Ala.),  79  So.  255;   Evans  v.  Fair- 

N.   Y.   82;    Wlllard  v.  Eastham,   15  cloth-Byrd  Mercantile  Co.,  165   Ala, 

Gray  (Mass.),  328;  Sibert  v.  Hughes,  176,  51  So.  785. 

174  Ala.  426,  56  So.  1012;  Johnson  v.  96.  Webb  v.   Globe   Securities  Co. 

Jouchort,  124  Ind,  105,  24  N.  E.  580,  (Ala.),  82  So.  476. 

6  L.  W.  A.  705;  Washburn  v.  Gray,  96.  Field  v.  CampbeU  (Ind.),  68  N. 

40   Ind.    Ajip.   271,   97   N.   E.    190;  E.  911. 

Ptfrkin*  v.  Elliott,  7  C.  E.  Green  (N.  97.  Hebum  v.  Warner,  112  Mass. 

J.)i   l''J7,     A  married  woman  cannot  271,  17  Am.  B.  86. 
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made  by  way  of  mortgage,**  and  in  Georgia  where  given  to  ex- 
tinguish the  debt.**  In  Louisiana  where  a  husband  makes  a  trans- 
fer of  property  to  a  third  person  to  enable  his  wife  to  become 
surety  for  such  person,  but  really  for  himself,  a  mortgage  given 
by  her  on  such  property  is  void,  if  the  mortgagee  knows  the  facts.^ 
and  in  that  State,  though  a  wife  may  not  bind  herself  as  surety 
for  her  husband,  her  act  as  surety  for  a  partnership  of  which  he 
is  a  member  is  valid,  the  partnership  being  a  personality  distinct 
from  her  husband.*  In  Nebraska  a  wife's  mortgage  of  her  sepa- 
rate property,  other  than  a  homestead,  to  secure  her  husband's 
debt  is  valid,  though  not  duly  acknowledged,  as  between  the 
parties.*  In  New  Jersey,  on  the  other  hand,  where  no  such  power 
was  given  under  statute  for  the  married  women  to  dispose  of  her 
separate  property  as  has  been  conferred  by  the  New  York  legis- 
lature, equity  has  refused  to  recognize  any  power  in  a  married 
woman,  independently  of  appropriate  legislation,  to  charge  her 
separate  satutory  estate  by  any  writing,  even  though  it  contain 
words  which  show  a  clear  intention  to  bind  such  estate,  except  by 
a  mortgage  acknowledged  as  required  by  law,  or  for  debts  con- 
tracted for  the  benefit  of  her  separate  estate,  or  for  her  own  bene- 
fit on  the  credit  of  it ;  and  hence  it  declines  to  impose  a  lien  on  the 
wife's  separate  estate  because  of  her  note  as  surety,  even  though 
by  express  words  she  charges  the  payment  of  that  note  on  her 
separate  property.*  It  is  now  held  in  that  State  that  such  con- 
tracts cannot  be  avoided  if  executed.* 

§  450.  Rule  of  Yale  v.  Dederer. 

The  obstinate  case  of  Yale  v.  Dederer  is  an  important  one,  as 
establishing  in  a  leading  American  State,  under  cover  of  modem 
l^slative  policy,  a  new  doctrine,  at  variance  with  that  of  English 
equity  courts,  and  apparently  contrary  to  its  ovni  precedents.*  In 
this  case  New  York  statutes  of  1848  and  1849  were  to  be  con- 
strued, which  in  terms  permitted  the  wife  to  hold  to  separate  use, 

98.  Kuhn  v.  Ogilvie,  178  Pa.  303,  3.  Fisk  v.  Osgood,  58  Neb.  486,  78 
35  A.  957.  N.  W.  924. 

99.  Tindol  v.  Breedlove  (Ga.),  90  4.  Perkins  v.  Elliott,  7  C.  E.  Green 
B.  E.  977.  (N.  J".),  127;  Kohn  v.  Bussell,  91  111. 

1.  Martinez  v.  GaiUois,  Man.  ITnTep.       138;  Dunbar  v.  Mize,  53  Ga.  435. 
Cas.  (La.)  401.  5.  Shipman  t.  Lord,  58  N.  J.  Eq. 

9.  Stothart  v.  William  T.  Hardle  &  380  (affd.,  N.  J.  Eq.  484,  46  A.  1101). 
Co.,  110  La.  606,  3t  So.  740.  «.  Yale  v.  Dederer,  18  N.  Y.  265; 

p.  <».,  N.  Y.  450. 
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and  to  "  convey  and  devise'*'  as  If  sole,  hut  .left  her  promissory 

note  as  void  as  it  always  liad  been  at  the  common  law.  .  It  ajj- 
J)eared  that  the  hushand  had  offered  his  promissory  note  to  the 
\  plaintiff  in  payment  of  certain  cows  which  he  wisted  to  purchase; 
that  the  plaintiff,  doubting  his  solvency,  Required  him  to  procure 
his  wife  to  unite  in  a  note  with  tim.  This  he  did-  The  note  was 
subsequently  renewed.  "At  the  time  of  signing  the  note  Mrs. 
Dederer  remarked  that,  if  her  husband  was  not  able  to  pay  it,  she 
was.  The  husband  turned  out  insolvent  afterwards,  and  judgment 
on  the  note  was  returned  rii/^Za  bona^  as  against  him.  It  was  estab- 
lished that  the  wif(&  had  sufficient  real  esta^te,  held  in. her  own 
right,  to  satisfy  the  claim ;  anil  the  J  u^ge,  w6o  heard  the  evidence, 
stated  in  his  finding  ttat  *^the  defendant,  Mrs.  Dederer,  intended 
to  charge,  and '  did  expressly  charge,  her  separate  estate  for  the 
payment'  6i  the  note.  The  Court  of  Appeals  nevertheless  held 
that  Mr^j.'  pedererwas  a  mere  surety  for  her  husband;  and  that 
boing'such,  although  )t' w^s  her  intention  to  charge  her  separate 
estate,  snich  intention  did  not  take  effect. 

A  question  properly  raised  here  wa^  whether,  notwithstanding 
her  legal,  disabilities  to  contract  'remained  substantially  as  before 
the  statute,  the  married  woman  might,  as  incident-al  to  the  complete 
right  of  property  and  jn^  disponendi  which  she  took  under  the 
statute,  charge  her  estate  for  the  purposes  and  .to  the  extent  which 
rules  of  equity  had  heretofore  sanctioned  with  reference  to  her 
equitable  separate  estate.  The  decision  was  adverse,  and  the  prin- 
ciple of  the  decision  was  this:  thftty  in  order  td  fcreate  a  charge 
upon  the  separate  estate  pf  a  married  wpman,  the  intenticm  to  do  so 
must  be  declared  in  the  very  contract  which  is  the  foundation  of  the 
charge,  or  else  the  consideration  must  be  obtained  for  the  direct 
benefit  of  the  estate  itself.  .  Later  New  York  decisionft  'f oUowed 
the  rule  of  this  case,  and  required  a  distinct  written  obligation  to 
bind  the  wife  where  the  debt  is  not  contracted  for  the  direct  benefit 
of  the  estate."' 

■ 

7.  White  V.  McNett,  33  N.  Y.  371 ;  when  it  was  ruled  that,  in  order  for  a 

Ledlie  v.  Vroman,  41  Barb.  (N.  Y.)  married  woman  to  charge  her  separate 

109;   White  v.  Story,  43  Barb.    (N.  estate  with  a  debt  not  contracted  for 

Y.)    124 ;  Merchants*  Bank  v.  Scott,  the  benefit  of  that  estate,  it  was  neces- 

59  Barb.  (N.  Y.)  641.  sary  that  there  should  be  evidence  of 

We  may  add  that  Yale  v.  Dederer  an  intention  to  charge  it,  the  court 

was  passed  upon  by  the  New  York  below,  which  would  at  first  have  en- 

Court  of  Appeals  three  several  times.  terod  judgment  to  sell,  found  that  the 

After  the  first  appeal  (18  N.  Y.  265),  wife  actually  intended  to  charge  her 
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The  decision  ia  Yale  v,  Dederer^  ou  it*  stpcond  appeal,  made  a  pro 
found  impression  amopg  phancerj  jurifitSi  the  novelty  of  the 
Married. Women's  Act. favoring  this  result,,  and  likewise  the  cir- 
cumstance that  chancery  jurisdiction  had  hitherto  been  taken  mor^ 
liberally  in  New  York  than  in  other  States  in  the  Union.  Opin- 
ions differed  as  to  the  merits  of  the  decision^  but  not  as  to  the 
boldness  of  the  innovation  upon  chancery  precedents. 

It  doej$  not  appear  that  this  doctrine  has  found  favor  in  all  the 
other  States.  In  Wisqonsin^  the  decision  of  Yale  v.  Dederer  was 
unsparingly  condemned  soon  after,  in  the  course  of  judicial  dis- 
ci^ssion.'  And  for  several  years  the  more  eommon  equitable  rule 
in  this  country  still  seemed  to  be  that  the  wife's  s^arate  estate 
would  be  held  liable  for  all  debts  which-  she  by  implication  or 
expressly,  by  writing  or  parol,  charged  thjareon,  even  if  not  con- 
tracted directly  for  the  benefit  of  die  estate.*  .  For  the  wife's  debts 
are  charged  in  justice  upon  ^er  separate  estate^  not  becaiuse  of  heir 
power  to  make  ^  valid  written  or  verbal  contract,  but  because  it  ia 
right  that  her  debts  should  b^  paid. *• ., 

But  influences  were  a,t  work;  to  baring  ot}ier.  jurisdictions  to  reject 
the  loose  discretionary  powers  which. Englijsh. precedents  appeared 
to  have  established  against,  as  well  as  favorably  to,  the  interests  of 
married  woman.  .In   Massachusetts^,   at  a,  term  of  .1S60,   the. 

•,    ■  .  '  ■  '  •   •      ■ 

separate  estate  with  the  proinisao;r7  rate  esta.te;  but  it  was  hel4  that  the 

note  in  question.    Hence  the  principle  findings!  .as  to  the  circumstani^ea  and 

80  broadlj  asserted  as  to  evidence  in  intent  were  not  inconsistent  with  the 

writing  on  the  second  appeal   (Tale  idea  that  the  defendant  had  signed 

T.  Dederer,  2d  N.  Y.  450) ;   Selden,  as  surety,  and  that  the  purchase  was 

J.,    pbserving    that,  hereafter    piar-  not  for  the  benefit  of  her  separate 

ried  wome^  v^ere  not  to  l)e  indebted  estate. 

to  equity  merely  for  profection  in  8.  Todd  v.  Lee,  15  Wis.  365. 
their  separate  estate,  and, that,  dis-,  9  Pentz  t.  Simonson,  2  BeasL  232; 
carding  the  fictitious  theoi^es  of  the  Qrapenge^her  v.  Fe jeryary,  9  la.  163 ; 
English  courts,  there  was  no  rea-  Bogers. v.  Ward,  8  Allen  (Mass.),  38.7; 
son  why  the  wife's  acts  in  this  re-  Mayo  v.  Hutchinson,  57  Me.  546; 
spect  should  not;  be  tested  by  the  Major  v.  Symmes,  19  Ind.  117;  Oak- 
same  principles  and  rules  of  evi-  ley  v.  Pound,  1  McCart.  178 ;  Miller 
dence  as  apply  to  similar  questions  v.  Newton,  23.Cal.  554;  2  Kent,  Com. 
in  other  cases.  A  t^ird  time  (see  164;  2  Story  Eq.  Juris.,  §§  1398,  1401. 
Yale  V.  i)ederer,  68  N.  Y.  329),  See  Koontz  v.  Nabb,  16  Md.  549; 
or  about  1877,  the  case  went  up  Knox  v,  Jordan,.  5  Jones  Eq.  (N.  C.) 
on  appeal;  the  effort  upon  the  last  175;  McFadden  v.  Grumpier,  20  Tex. 
trial  being  made  to  take  the  case  out  374;  Phillips  v.  Graves,  20  Ohio  St. 
of  the  rule  by  evidence  tending  to  371;  Avery  v.  Yansickle,  35  Ohio  St. 
show  that  the  property  was.  purchased  270. 

by  the  husband  as  agent  of  the  def en-  10.    Cummins    v.    Sharpe,    21    Ind. 

dant,  and  for  the  benefit  of  her  sepa-  331;  Pentz  ▼.  Simonson,  2  Beasl.  232; 
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Supreme  Court,  called  for  the  first  time  to  exercise  full  equity 
powers  under  a  statute  then  recent,  followed  the  rule  of  Yale  v. 
Dederer,  in  a  similar  case  of  married  women's  suretyship.^*  The 
English  chancery  itself,  finding  occasion  in  1861  to  consider  the 
subject  of  separate  estate  liability  for  a  wife's  unbeneficial  deal- 
ings,** showed  a  new  inclination  to  discriminate  for  the  protection 
of  a  wife'&  separate  estate  in  such  instances.  On  the  whole,  there- 
fore, while  the  lines  of  American  and  English  decisions  of  late  do 
not  run  parallel,  and  States  themselves  are  discordant  as  to  burden 
of  proof  and  as  to  admitting  or  denying  the  New  York  and  Massa- 
chusetts doctrine, — some  States  holding  it  immaterial  in  equity 
whether  the  wife's  debt  be  evidenced  by  a  written  instrument  or 
parol  promise,**  and,  of  course,  to  the  extent  only  to  which  the 
wife's  power  of  disposal  may  go.** 

•  The  tendfency  on  both  sides  of  the  water  is  towards  the  concln- 
fiSbn  that  the  debts  of  a  married  woman  having  separate  property 
are  only  to  be  surely  charged  by  a  court  of  equity  upon  that 
separate  property,  and  payment  enforced  out  of  it,  when  it  was 
contracted  by  her  for  its  benefit,  or  expressly  made  a  charge 
thereon  or  expressly  contracted  on  its  credit.** 

Since  the  second  decision  in  Yale  v.  Dederer  the  New  York 

Glass  ▼.  Warwick,  40  Pa.  140.    Bnt  well  ▼.  Adams,  29  Ark.  346;  Pippem 

see    Maday   ▼.    Love,    25    Cal.    367;  v.  Wesson,  74  N.  C.  437. 

Hanlj  V.  Downing,  4  Met.  (Ky.)  95.  The  doctrine   of  Yale   v.   Dederer, 

11.  Willard  v.  Eaatham,  15  Gray  whether  by  statute  or  judicial  de- 
(Mass.),  328.  The  volume  of  Beports  cision,  finds  more  direct  support  from 
containing  this  opinion  was  not,  how-  Cozzens  y.  Whitney,  3  R.  I.  79;  Jones 
ever,  published  before  1869.  V.  Crosthwaite,  17  la.  393 ;  Perkins  ▼. 

12.  That  is,  for  buying  stock  in  Elliott,  7  C.  E.  Green  (N.  J.),  127; 
trade  for  her  separate  business.  This  Maguire  v.  Maguire,  3  Mo.  App.  458 ; 
ease  was  Johnson  v.  Gallagher,  3  Do  Hodson  v.  Davis,  43  Ind.  258;  Chat- 
G.  P.  &  J.  494.  terton  v.  Young,  2   Tenn.   Ch.   768 ; 

18.  Miller  v.  Brown,  47  Mis.  505.  Nelson  y.  Miller,  52  Miss.  410.    Bnt 

14.  See  Hix  y.  Gosling,  1  Lea  other  cases  are  to  the  contrary.  Met- 
(Tenn.),  560.  ropolitan  Bank  y.  Taylor,  62  Mo.  338; 

15.  Armstrong  y.  Boss,  5  C.  E.  Mayo  v.  Hutchinson,  57  Me.  546; 
Green  (N.  J.),  109;  Kantrowitz  y.  <upra,  p.  302.  The  rule  is  regarded  as 
Prather,  31  Ind.  92 ;  Hasheagan  y.  settled  in  New  York,  that,  in  order  to 
Specker,  36  Ind.  413 ;  Perkins  y.  El-  charge  the  estate  of  a  married  woman 
liott,  7  C.  E,  Green  (N.  J.),  127;  Pat-  with  a  debt  not  contracted  for  the  ben- 
rick  y.  Littell,  36  Ohio  St.  79,  and  eflt  of  her  separate  estate,  the  intent 
authorities  cited;  Westgate  y.  Munroe,  to  charge  such  estate,  where  the  obli- 
100  Mass.  227 ;  Nash  y.  Mitchell,  71  N.  gatlon  is  in  writing,  must  be  ez- 
Y.  199;  Wilson  y.  Jones,  46  Md.  349;  pressed  in  the  instrument.  Yale  y. 
Wallace  y.  Finberg,  46  Tex.  35 ;  Wil-  Dederer,  68  N.  Y.  329. 

una  y.  Sugunin,  69  HI.  214;  Stil- 
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Statute  of  1860  provides  that  any  married  woman  possessed  of  real 
estate  as  her  separate  property  may  bargain,  sell,  and  convey  sucli 
property,  and  "  enter  into  any  contract "  in  reference  to  the  same. 
By  way  of  construing  this  statute,  together  with  the  prior  acts  of 
1848  and  1849,  the  Sfew.  York  Court  of  Appeals  has  charged  a 
married  woman  as  party  without  <?onsideration  to  a  promissory 
note,  where  she  added,  as  promisor  or  special  indorser,  express 
words  charging  the  payment  of  the  note  on  her  separate  property.** 

§  451,  X^ani. 

Generally  ^  wife  is  liable  to  repay  borr<Twed  ixwMiey,^^.  if  the  loan: 
was  uded  for  the  benefit  of  lier  separate  estate,^'  and  it  a  wife  i» 
duly  authorized  to  bon^ow,  the  lender  need  not  inquire  iEU»  to  tilic^ 
purpose  of  the  loan.** 

The  ndqpur^men,^  that  she  feouiip  authority  from. the  judge  in 
order  to  borrow  is  intended  as  a  protection  to  her  and  to.  thoaoi 
dealing  with  her,  and  her  l^al  capacity  to  incur  debts  and  to 
mortgage  her  property  is  not  essentially  depelaSeht  on  it.'*  '  Wh6re- 
mch  a  wife  admits  in  her- examix3^tion  by  the  jiidge  as  ft'  prelim- 
inary  to  granting  autkority  to  borrow  that  the  loati  is  for  her 
separate  advantage,  »he  will  be  bound  by  it  though  she  puts  the 
money  to  another  us^  where  the  lender  does  tK>t  know  of  such  use.'^ 

Where  a  lender  declined  to  loan  money  to  a  husband  who  was 
geneiral  agent  for  a  wife,  but  ofFered  to  let  him  have  the  money 
if  he  would  induco  his  wife  to  give  a  mortgage  on  her  laud  to 
secure  it,  the  transaotion  was  to  be  construed  as  a  loaii  to  the  wife.**' 
So  one  who  loans  money  to  a  wife  on  the  authority  of  her  husband 
can  recover  it  only  by  showing  affin^atively  that  the  loan  inurpd 
only  to  the  separate  benefit  of  the  wife,  and  that  it  was  not  bor- 
rowed for  the  purpose  of  paying  the  husband's  debts  or  for  the 
community.** 

Under  the  Texas  Married  Women's  Act  a  wife. has  no  power  to 
borrow  money  for  investment,**  and  in  Vermont  one  loaning  a 

16.  Com  JESxehang^  Ins.  Co.  v.  Bab*-  ■  90.  Kohboan.  v.  Cochrane^  123  Iol. 
«ock,  42  N.  Y.  613.  219,  48  So.  914. 

17.  Hamilton  y.  Parent,  152  Mioh.  21.  Saofley  v.  Joubert,  51  La.  Ann. 
587,  lie  N.  W.  367j  15  Dot.  Leg.  N.  1048,  25  So.  934. 

318.  22.  Qibson  y.  Wallace,  147  Ala.  3^2, 

18.  Blair  v.  Teel  (Tex.),  152  S.  W.      41  So.  960. 

878.  .23.  National  City  Bank  y.  Barringe^. 

19l  Saufley  y.  Joubert,  51  La.  Ann.       (La.)>;78  So.  134.  ^' 

1048,  25  So.  034..  24.  Mills  y.  Frost  Nat.  Bank  (Tex.), 

208  S.  W.  698. 
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wife  money  which  is  in  fact  used  for  the  benefit  of  h^r  separate 
estate  is  entitled  to  an  equitable  lien  thereon.^'  The  Kentucky 
statute  providing  that  a  wife  shall  not  be  surety  for  her  husband 
was  not  intended  to  prevent  a  wife  from  borrowing  money  to  pay 
her  husband's  debts  or  to  dispose  of  borrowed  money  as  she  pleases, 
so  that  a  lender  is  not  required  to  inquire  into  the  disposition  of 
the  money,  if  the  transaction  is  not  a  scheme  to  evade  the  statute, 
or  to  secure  her  obligation  as  surety.^*  In  order  to  secure  the 
permission  of  a  judge  to  enable  a  wife  to  borrow  money  in  Louis- 
iana, she  must  satisfy  the  judge  that  the  loan  is  for-flie  b^efit  of 
her  separate!  ^tate.^  In  ttie  siame  State^  while  k  aubstaHttal 
variation  in  a  wife's  mortgage  from  the  authority  granted  by  -tfie 
judge,  which  IB  to  hi^  disadvantage,  does  not  avoid  it^  it  compels 
the  mortgagee  to  show  that  it  inured  to  her  separate  ^ate,*'  as 
wdl ' a^  ^whefre  the  loaih  \^as  not  properly  authorized^  in* other 


•  ■ '  I  I  < 


§,  4$2<;  By  Pron[iis^Qry  Npte.     .    . 

.  A  p;romi4^o7ynDte:wboisei.cP«sld6ration  inures  to:  the  ^b^  <of 
ijie  wife's  sep^Fjat^.  restate,  or  was  given  upom  its  .exp»€as.credit>  J& 
enforceable,'*?  ftni  liie  wife'$  (Estate  may  be  bound  lny  her  indonse^ 
m^t .  of  «  note  with  enitable  extension  of*  tbe.  i^tnuneni^*^ 

. ,  The.  purchase  of  a  piano  as  Iter  separate  pi«pe>:tyv  o^da  xiote 
given  theJ?efor,  is  hjeld,:  in,  Ohio,  enfoTQeable  against  tbe  wi|c^« 
separate  estate;  an  intention  to.  charge  being  inferiable  frl>m 
execution  of  the  iiote,*^  or  her. note  given  for  purobase'of  :a  sewings 
axaohine."     And  wl^^re  the  wife  acquires  title  to  property  by 


iW.  Fletcher  v.  Brainerd,  75  Vt.  300, 
59  A.  6081 

S6.  Tb;ird  Kat.  Bank  y.  Ti^mej,  XTSS 
Ky.  836,  110  S.  W.  293,  33  Ky.  Law, 
418. 

87.  Barth  v.  Bone,  Man.  ITnr^p.  Oas. 
(La.)  431;  O'Keefe  v.  Handy,  Miua, 
TTnrep.  Cas.   (La.)   369. 

96.  West  T.  De  Mms,  50  La.  Ann. 
1349,  24  So.  325. 

99.  Opelousas  Nat.  Bank  t.  Fahey, 
129  La.  225,  55  So.  772. 

80.  Sfee  WrigW;  v.  Dresser,  110 
JSmbb,  51 ;  Quassaic  Nat.  Bank  v.  Wad- 
deU,  3  Thomp.  A  C.  (N.  Y.)  680. 

31.  Third  Nat.  Bank  y.  Blake,  73 
N.  Y.  260. 


39.  Grayes  y.  Phillips,  2b  Ohio  St. 
371. 

33.  Williamson,  y.  Do4ge,  5  Hun  (N. 
Y.),497. 

As  to  a  bona  fide  holder  for  yalne 
before  maturity,  it  is  held  in  Virginia 
that  a  married  iroman'd  sisnatnre  or 
indorsement  of  a  blank  note  holds  her 
to  the  extensive  obligations  yrhieh  the 
law  imposes  upon  parties  «tfi  juris,  so 
far  as  charging  her  separate  estate  n 
concerned.  Frank  y.  Lilienfeld,  33 
Gratt.  (Va.)  377.  But  this  seems  con- 
trary to  the  general  tenor  of  American 
decisions  independently  of  broad  stat- 
utes and  the  equitable  rule  requiring 
her  contract  to  be  beneficial  to  her, 
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purchase  (which  by  force  of  statute  becomes  her  separate  prop- 
erty) and  executes  a  promissory  note,  the  implication  is  that  she 
intended  to  charge  her  separate  estate  with  its  payment.** 

In  Massachusetts  it  is  deemed  that  the  intent  and  the  facts  on 
which  it  rests  are  not  affected  by  the  giving  of  collateral  security. 
Henoe  payment  may  be  enforced  out  of  a  married  woman's  sep- 
arate estate  upon  a  bond  or  promissory  note  given  by  her  for  the 
price  of  land  conveyed  to  her  sole  and  separate  use.**^  And  while, 
in  that  State,  a  wife  is  not  legally  liable  upon  a  promissory  note 
made  by  her  pa;yable  to  her  husband's  own  order,  and  by  him 
indorsed  over,*'  she  is  held  liable  Upon  a  promissory  note  signed 
by  her  upon  consideration  moving  from  her  as  tenant  in  commo^i 
with  her  husband,*'^  or  another^  or  given  for  goods  sold  her  on  her 
aole  credit,  although  she  received  no  benefit  therefrom.**  . 

Where  a  wife  gives  her  note  to  a  husband's  creditor  to  pay  his 
debt  and  secures  it  with  a  deed  of  land  conveyed  to  her  by  her 
husband,  the  creditor  may,  on  her  failure  to  pay  the  note,  recover 
the  land  in  ejectment.**  In  the  same  way,  where  in  a  division  of 
land  among  heirs  a  wife's  share  was  conveyed  to  herself  and  her 
husband,  they  giving  a  note  to  other  heirs  for  a.  surplus,  it  was 
held  that  she  was  liable  to  her  husband  for  an  amount  paid  by  him 
on  the  note,  and  for  interest  thereon.**  The  Indiana  statute  pro- 
viding that  if  a  wife  executing  a  note  for  a  loan  shall  "be  bound  oy 
her  statement  that  the  loan  is  for  her  separate  use,  applies  only 

where  the  lender  pays  the  loan  in  cast,  or  by  check  or  draft.** 

■•   •  \ 

§  453.  Proceedings  to  Charge  Separate  Estate ;  In  Equity. 

•  ■   . ' . . 

The  Married  Women's  Acts  in  some  States  make,  as  mig;ht  be 
anticipated,  a  radical  change  in  the  character  of  the  practice  fpr 
reaching  the  wife's  separate  property. 

According  to  the  English  practice,  and  that  prevalent  in  most 

'■I'll, 

&e.;    and  it  rather  appears  tliat  in  (Mass.),  387;  Estabrook  y.  Earle,  Tl 

BQch  cases  all  who  rely  upon  a  mar-  Mass.  302. 

Tied   woman's  signature   or   indorse-  86.  Koby  v.  Phelon,  118  Mass.  541. 

ment  are  bound  to  taie  notiee  of' the  ST.* Burr  v.  Swan,  118  Mass.  588. 

edfnsideration  upon  which  it  was  pro-  88.  Allen  v.  Fuller,  ll8  Mass.  402. 

cured.  89.  Strickland  v.  Gray,  9S  Oa.  667, 

*  84.  Exhaiistion  t>t  the  proceeds  in  27  S.  E.  155. 

payment  of  prior  liens  does  not  affect  40.  Propes  v.  Propes,  171  Mo.  407, 

a  creditor's  right  to  recover  out  of  71  S.  W.  685. 

the  residue  of  the  estate.     Avery  v.  41,  Union  Nat.  Bank  t.  Plnley,  180 

Van  Sickle,  35  Ohio  flt.  296.  Tnd.  470,  103  N.  E.  110. 
85.     Bogers     v.     Ward,     8     Allen 
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States^  there  was  no  personal  judgment  against  a  married  woman. 
But  a  chancery  decree  was  directed  against  the  separate  property 
of  the  wife,  declaring  the  separate  estate  vested  in  the  wife  at  the 
date  of  the  decree,  which  it  was  within  her  power  to  dispose  of, 
chargeable  with  the  payment  of  the  debt.**  The  debt  was  not  a 
lien  upon  the  wife's  separate  estate  until  made  so  by  decree  of  the 
court  of  equity,  and  the  lien  was  by  virtue  of  such  decree.** 
Under  such  proceedings  there  was  only  a  sort  of  equitable  execu- 
tion, the  decree  reaching  only  property  which  the  wife  had  power 
to  bind,  and  no  personal  judgment  being  awarded  against  her, — 
nothing  from  which  direct  personal  liability  on  her  part  could  be 
predicated. 

A  proceeding  in  equity  to  enforce  a  wife's. debts  against  her 
separate  estate  is  in  the  nature  of  a  proceeding  i»  rem^^  resting 

'  on  her  inability  to  bind  hersejf  in  personam  qt  to  bind  herself  by 
her  sole  act  or  agreement.***  In  such  case  an  injunction  is  a 
sufficient   incipient  sequestration .  of  her  visible  separate  estate, 

/such  estate  being  then  specifically  proceeded  against;  by  the 
creditor  in  equity.*® 

The  proceeding  in  Florida  by.  a  creditor  to  subject  a  wife's 
goods .  to  her  debt  contracted  in  her  ^separate,  business  is  not  a 
creditor's  bill,  but  is  «wi  generis^  the  appointpaent  of  a  receiver 
operating  as  an  equitable  attachment,  creating  a  lien/^ .  Such  a 
bill  is  demurrable  if  it  does  not  av^  that  th^  contract  waa  for. the 
benefit  of  the  wife's  separate  estate.^ 


48 


§  454.  At  Law. 

Under  the  recent  married  women's  legislation .  the  same  judg- 
ment is  required,  with  the  same  process  for  its  enforcement,  as 

tvould  be  awarded  if  the  woman  were  sole;   saving,  perhaps,  the 

4S.  JohnBOB  ▼.  Oallagher,  3  De  G.  jng  the  trial  of.  i^a  action  tq  oetab- 

F.  k  J.  520;  Picard  v.  Hine,  L.  B.  5  lish  a  charge  against  it.    Bobinson  t. 

Ch.  App.  274;  CoUett  t.  Dickenson,  L.  Pickering,  44  L.  T.  165. 

B.  11  Ch.  D.  687;  Davies  ▼.  Jenkins,  44.,  Hughea  v.  Hamilton,  1»  W.  Va. 

L.  B.  6  Ch.  D.  730;  Patrick  v.  Lit-  366. 

tell,  36  Ohio  8t.  79;   Armstrong  ▼.  4d.  West  ▼.  Laraway,  29  Mich.  464: 

Bo83^  20  N.  J.  Eq.  109.  KeUiher  t.   Kennard  .  (Fla.),  7^   8o. 

43.  Armstrong  t.  Boss,  5  C.  E.  Green  28. 

<N.  J.)>  109;  Terry  v.  Hammonds,  47  46.  Osborn  vw  61,a8Scock,  39  Wa.  V^. 

CaL  32$  Wilson  t.  Jones,  46  Md.  349;  749,  20  S.  E»  702. 

Gage  y.  Gates,  62  Mo.  412.    A  creditor  47.  First  Nat*  Bank  ▼.  Hirschko- 

«annot  procnre  an  intervm  ij3t junction  witz,  46  Fla.  588,  35  So.  22. 

to   restrain   a  married  woman  from  48.  Ki|ig  y.  Hooton,  -56  Fla.  fl05j  47 

dealing  with  her  separate  estate  pend-  So.  394. 
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usual  exemptions^  and  treating  the  wife's  property  in  such  case 
substantially  aa  the  husband's  property  might  be  treated  were  the 
judgment  rendered  against  him  and  the  liability  his.  And  where 
such  is  the  practice,  no  equitable  circumstances  can  usually  be 
alleged  calling  for  the  intervention  of  a  court  of  equity/®  Legal 
attachment  on  mesne  process,  or  by  way  of  legal  execution  against' 
a  married  woman,  may  be  made  under  such  statutes/®  or  in  appro- 
priate instances  the  foreign  attachment  or  trustee  process  applied,**^ 
but  a  wife's  property  cannot  be  attached  in  Nebraska  in  a  proceed- 
ing against  the  husband  alone,  though  she  agreed  to  pay  the  debt/* 
Tn  North  Carolina  property  of  a  non-resident  wife  may  be  attached 
f  r>r  her  debt  if  valid  in  the  State  where  it  was  made." 

On  the  whole,  policy  still  disircHnes  to.  permit  a  personal  judg- 
ment to  be  rendered  against  a  married  woman  even  on  what  pur- 
ports to  be  her  personal  obligation. '^^  The  subjection  of  the  wife's 
property,  furthermore,  under  these  acts,  extends  to  all  her  statu- 
tory separate  estate,  or,  as  might  generally  turn  out,  by  the  chang- 
ing of  equitable  into  statutory  estateis  by  operation  of  legislation, 
all  her  separate  property.  And  by  this  means  the  old  distinction 
between  the  real'  and  personal  separate  estate  becomes  well-nigh 
obliterated." 


49.  Stevens  y.  Beed,  112  Maae.  ,515; 
Patrick  v.  LitteU,  36  Ohio  St,  79; 
Cookson  V.  Toole,  59  Dl.  515;  Andrews 
▼.  MonilawSy  15  N.  Y.  65. 

50.  See  language  of  Hoar,  J.,  in 
Willard  V.  Eastham,  15  Gray  (Mass.), 
328. 

51.  Powers  v.  Totten,  42  N.  J.  L. 
442. 

52.  Sinunonds  v.  Fen  ton,  95  Neb. 
771,  146  N.  ^V^.  944. 

58.  Nat.  Exchange  Bank  v.  Book 
Granite  Co.,  155  N.  C.  43,  70  S.  B. 
1002. 

54.  See  Norton  v.  Header,  4  Saw- 
yer (U.  8.),  603;  Mallett  v.  Parbam, 
52  Miss.  921;  Miner  v.  Pearson,  16 
Kan.  27;  Eichards  v,  O'Brien,  64  Ind. 
418;  Andrews  v.  Monilaws,  16  N.  T. 
65. 

55.  Patrick  v.  Littell,  36  Ohio  St. 

79. 

A  judgment  against  the  husband 
upon  the  joint  promissory  note  of  him- 
self and  wife  does  not  merge  the  right 


to  charge  t^e  .wife's  separate  estate 
with  the  payment  of  the  note  in.  a  sub- 
sequent action.  Avery  v.  Vansickle, 
35  Ohio  St.  270.  Coverture  is  in  gen- 
eral, like  infancy,  a  matter  of  defence 
which  the  married  woman  may  plead 
or  not;  it  need  not  be  set  up  by  a 
plaintiff.  Smith  v.  Dunning,  61  N. 
Y.  249;  Aetna  Ina.  Co..  v.  Baker,  71 
Ind.  102,  After  judgment  the  defence 
of  coverture  cannot  be  interposed  to 
prevent  the  sale  of  a  married  woman  'b 
property  on  the  execution.  MoDaniel 
V.  Carver,  40  Ind.  250. 

A  ixiarried  woman,  though  not  liable 
in  the  action,  may  charge  her  separate 
estate  by  directing  her  attorney  to 
allow  judgment  to  be  taken  against 
her;  and  the  acts  of  her  counsel,  in 
the  absence  of  fraud,  should  bind  her. 
Palen  v.  Starr,  14  N.  Y.  422;  Glover 
V.  Moore,  60  Ga.  .189;  Vick  v.  Pope, 
81  N.  C.  22.  Judgment  against  a 
married  woman  is  not  the  less  con- 
clusive because  rendered  as  part  of  a 
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§  455.  Ratification. 

Payments  made  on  a  mortgage  void  because  of  coverture  do  not 
operate  as  a  ratification  by  the  wife  or  stop  the  running  of  the 
statute. °®  So  where  a  wife  joined  her  husband  in  a  quitclaim 
deed  of  her  land  she  did  not  thereby  ratify  his  previous  unauthor- 
ized mortgage  of  the  same  land,  even  though  she  never  disclaimed 
his  act,  since  there  was  no  reason  for  her  disclaiming  his  act  or 
defending  against  a  foreclosure  where  she  had  parted  with  her 
title." 

§  456.  Estoppel  to  Deny  Validity. 

A  wife  is  estopped  to  deny  the  validity  of  a  deed  of  trust  of  her 
land,  as  against  the  beneficiary  where  she  did  not  read  it  but 
executed  it  on  the  faith  of  her  husband's  false  statement  that  it 
covered  land  in  which  she  had  only  a  right  of  dower,**  and  where 
she  gives  a  mortgage  to  pay  off  liens  on  her  separate  property  to 
which  coverture  might  have  been  a  4ef ence,  but  which  she  treated 
as  valid,**®  but  she  is  not  estopped  to  assert  her  title  to  land  mort- 
gaged by  her  husband  as  his  merely  by  the  fact  that  she  joins  to 
release  dower  and  homestead,  where  the;  statute  prohibits  her  from 
directly  or  indirectly  mortgaging  her  property  for  his  debt,***  nor 

eompromise   arrangement.     Lewis   ▼.  issue  against  the  husband,  and  be  re- 

Gunn,  63  Oa.  542.    Her  gross  laches,  turned  unsatisfied,  before  the  wife's 

too,  or  her  negligence,  as  in  defaulting  estate  can  be  held  liable,    Berger  ▼. 

after  a  personal  service,  should  disable  ,  Clark,  79  Pa.  340.    But  in  sOme  States 

her  from  maintaining  a  bill  in  equity  che  husband  is  treated  as  a  formal,  not 

to  set  the   adverse  Judgment   aside,  a  substantial  party.  Boss  ▼.  Linder, 

Wilson   V.   CooUdge,   42"   Mich.    112 ;  12  S.  C.  592. 

Landers  v.  Douglas,  46  Lid.  522.    Or  After-acquired  property  may  be  tak- 

from  collaterally  attacking  it.    Burk  en  upon  a  judgment  against  the  wife 

V.  Hill,  55  Ind.  419.     But  American  rendered  upon  a  legal  contract.    Van 

practice  is  not  agreed  as  to  the  valid-  Metre  V.  Wolf,  27  la.  341.    A  mar- 

ity  of  a  judgment  against  a  married  ried   woman    is   not   bound   by    her 

woman.    Some  States  hold  that  such  a  answer  in  chancery  made  jointly  with 

judgment  is  absolutely  null  and  void  her  husband.    Kerchner  v.  Kempton, 

unless  the  record  shows  it  to  be  with-  47  Md.  568.    See  Bobinson  v.  Trofit- 

in  the  special  cases  authorized  by  law,  ter,  109  Mass.  478. 

so  that  proceedings  to  enforce  it  may  56.  Badican  v.  Radican,  22  B.  I. 

be    stayed   by   injunction.     Gary   v.  405,  48  A.  143. 

Dixon,  51  Miss.  593.    Other  decisions  57.  Waughtal  v.  Kane,  108  la.  268, 

favor  setting  judgment  aside  on  ap-  79  N.  W.  91. 

peal  or  review,  where  the  cause  of  58.  Hyatt  v.  Lion,  102  Va.  909,  48 

action    was    unsuitable.      Swing    v.  S.  £.  1. 

Woodruff,  41  N.  J.  L.  469;  Kmmett  59.  Till  v.  Collier,  27  Ind.  App.  333, 

V.  Tandes,  60  Lid.  548.    Practice  re-  61  N.  E.  203. 

quiring  husband  and  wife  to  be  sued  60.  Gibson  v.  Clark,  132  Ala.  3^70, 

together,  an  execution,  it  is  held,  must  31.  So.  472. 
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where  she  gives  him  a  deed  running  to  herself  for  record  and  he 
changes  it  before  recording  so  that  his  name  appears  as  joint 
grantee,  even  though  she  later  joins  him  in  mortgaging  it,*^  nor 
by  the  fact  that  after  her  second  marriage  she  executes  her  mort- 
gage by  the  name  she  bore  when  a  widow,**  nor  by  the  fact  that 
the  proceeds  of  a  second  mortgage  were  used  to  pay  off  a  previous 
mortgage  which  was  void  because  given  as  surety." 

She  may  be  estopped  to  deny  her  liability  for  goods  purchased 
on  her  husband's  account  where  she  represents  to  the  creditor  that 
it  is  her  own  debt,**  and  where  a  wife  obtains  credit  on  the  faith 
of  statements  that  the  purchase  is  for  the  benefit  of  her  separate 
estate,  she  is  estopped  to  deny  her  liability  for  the  price,  though 
the  property  obtained  was  not  so  used.**     It  is  otherwise  where  the 

creditor  knows  that  she  receives  no  benefit** 

« 

A  wife  is  estopped  to  deny  the  validity  of  a  transaction  whereby 
she  conveys  her  property  to  another  in  order  that  he  may  mortgage 
it  to  secure  his  own  debt,  as  against  one  who  accepts  the  mortgage 
on  the  faith  of  the  mortgagor's  apparent  title,*^  as  well  as  where 
she  joins  him  in  a  mortgage  of  land  belonging  to  him,  but  which 
he  had  conveyed  to  her  by  an  unrecorded  deed,  where  the  mort* 
gagee  supposed  that  it  was  still  his  property.** 

A  mortgage  given  to  secure  an  extension  of  a  previous  mortgage 
which  was  voidable  for  defective  acknowledgment  will  not  operate 
as  a  ratification  or  estoppel  against  the  first  where  there  was  noth* 
ing  in  the  second  mortgage  indicating  such  an  intention.**  But 
where  a  wife  knowingly  executed  a  mortgage  with  her  husband  on 
land  wherein  she  had  an  equitable,  interesjt,  she  cannot  assert  h^r 
equitable  right  against  the  mortgagee,^*  and  she  may  be  precluded 
from  denying  the  validity  of  a  pledge  of  her  property  for  a  debt 

61.  Bank  of  OoifM  SprhigB  ▼.  Austin         66.  iHrst  Nat.  Bank  ▼.  Bntter  (N. 
(Ala.),  75  So.  301.  J.),  104  A.  13S,  106  A.  371. 


r.  Wilkins  V.  Lewifl  (I*la.),  82  So.  67.  Bragg  ▼.  Lamport,  96  F.  630,  3S 

762.  C.  C.  A.  467. 

65.  Bank  of  Ooffee  Springs  v.  Austin  68.  Galvin  ▼.  Britton,  151  Ind.  1, 
(Ala.),  75  So:  301.  49  N.  E.   1064;    Magel  T.  Milligan, 

64.  Wolff  V.  Hawes,  105  Ga.  153,  31  150  Ind.  582,  50  W.  E.  564,  65  Am. 

8.  B.  425.  St.  B.  382. 

66.  Vosburg  v.  irown,  119  Mich.  69.  Evans  v.  Dickenson,  114  T,  284, 
697,  78  N.  W.  886,  6  Det.  Leg.  N.  40;  52  C.  C.  A.  170. 

Nat.   Lumberman's   Bank  -r.   Miller,  70.  Neslor  v.  Grove  (N.  J.),  107  A. 

131  Mich.  564,  91  N.  W.  1024,  9  Bet.  281. 
Leg.  N.  435,  100  Ani.  St.  B.  623. 
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of  her  husband  by  demanding  and  receiving  surrender  of  a  draft 
given  by  the  husband  in  part  payment  of  the  claim/* 

A  wife  subj,ected  her  property  used  in  her  separate  business  to 
the  lien  of  her  husband^s  assignee  in  insolvency  for  his  services, 
where  such  property  was  in  her  husband's  hands  as  het  agent  and 
was  by  him  Assigned  to  the  assignee,  and  where  she  joined  with 
her  husband  in  asking  the  assignee  to  act  as  his  trustee  and  in 
fixing  the  terms  on  which  he  should  act.'*  So  a  wife  may  be  bound 
on  contracts  inuring  to  the  benefit  of  her  separate  estate  where  to 
hold  otherwise  would  enable  her  to  work  a  fraud.''*  But  an  ex- 
press  recital  in  a  mortgage  that  it  was  given  for  the  benefit  of  a 
wife's  separate  estate  would  not  estop  her  from  denying  its  validity 
as  against  the  mortgagee  or  his  assigns,'*  but  it  was  held  otherwise, 
as  against  a  holder  of  the  note  in  due  course  and  before  maturity, 
where  there  was  an  express  recital  of  her  intention  to  charge  her 
separate  estate.'*^  Under  the  former  South  Carolina  statute  a 
creditor  of  a  wife  need  only  show  that  she  eontracted  with  refer- 
ence to  her  separate  estate,  and  not  that  the  property  wias  used  for 
the  benefit  of  such  estate-'* 

§  437.  Avoidance. 

Where  a  wife  seeks  to  cancel  a  mortgage  on  the  ground  that  it 
was  given  as  surety,  she  has  the  burden  of  showing  that  fact,"  as 
well  as  that  the  mortgage  included  property  belonging  to  her.''* 
In  some  States  she  must  also  show  that  the  mortgagee  knew  that 
sJ^e  was  a  surety,'"  or  had  knowledge  of  facts  putting  him  on 
inquiry.*^.    It  is  otherwise  in  Louisiana,  even  where  the  wife  is 

Tl.  Kno^ton  t.  Hobs,  114  Me.  18,  So.  6p5;  Gafifofd  v.  Speaker,  125  Ala. 

95  A.  281.  4U8,  27  So.  10Q3;  Taylot  v.  MaxweU 

72w  Belden  v.  Sed^ick,  68  Conn.  (Ala.),  75  So.  959;  Birmingham  Trust 

560,  37  A.  417.  &'  Sav.  Co.  v.  Howell  (Ala.),  79  So. 

73..Ackerman  v.  Larner>  116  La.  377 ;. Street  v.  Alestandef  City  Bank 

101,  40  So.  581,  (Ala.),  82  So.  ill;  Guy  ▼.  Liberene, 

74.  Egan  v.  Bayaor,  49  S.  C.  469,  27  160  Ind.  52(4,  65  N.  E.  186: . Aldridge 
S.  E.  475.  ▼•  Clasmeyer  (Ind.),  123  N.  E.  825. 

75.  White  v.  Goldsberg,  49  S.  .C.  78..  Burgeas  y.  Blake,  128  Ala.  105, 
630,  27  S.  B.  517.  28  So.  963,  86  Am.  St.  R.  78. 

76.  Darwin  v.  Moore,  58  S.  C.  164,  79.  Temples  y.  Equitable  Kortg.  Co., 
36  S.  E.  539.  100  Ga.  503,  28  S.  E.  232,  62  Am.  fit. 

77.  Cox  V.  Brown  (Ala.),  73  So.  R.  326;  Webb  v.  John  Hancock  Mut. 
964 ;  Mohr  v.  Griffin,  137  Ala.  466,  34  Life  Ina.  Co.,  162  Ind.  616,  60  N.  E. 
So.  378 ;  PulUam  v.  Hicks,  132  Ala.  1006,  66  L.  B.  A.  632. 

134,  CI  So.     56;  Lunsford  ■ .  Harri-  80.  Field  v.  Campbell,  164  InO.  389, 

Bon,    131   Ala.    263,   SI   So.    24;    Mc-       72  N.  E.  260,  108  Am.  St.  B.  301. 
Crary  ▼.  Williams,  12V  A\t.  251,  28 
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separated  in  property,  since  tlie  creditor  has  the  burden  of  showing 
that  the  consideration  moved  to  the  wife.*^ 

In  Ohio  the  fact  that  a  joint  niottgage.hy  the  spouses  secures  the 
husband's  debt  is  suflScient  to  put  the  burden  on  the  mortgagee  to 
show  the  true  relation  of  the  wife  to  the  note.*^  But  where  in 
Louisiana  a  wife  sold  land  to  pay  the  debt  of  her  husband,  reserv- 
ing a  ri^t  to  redeem,  and  her  huS'band  afterwards  made  a  dation^ 
en  payment  to  her,  conveying  property  in  paTt  consideration  of  the 
land  conveyed  to  the  creditor,  she  could  not  recover  the  land  from 
the  creditor  without  showing  that  she  was  impoeed.pn  in  signing 
the  dation  en  payment.^  .  ' 

Where  a  Wife  joins  in  a  void  deed  of  her  latod  to  secure  a  debt> 
an  offer  to  pay  the  debt  is  not. a,  p.r^req[uisitei,to.hjer  rigtt  to  a 
cancellation.**  .  »•  •  • 

Acquiescence  may  bar  a  wife's  right  to  cancellation  of  deed 
voidable  because  given  as  surety.**^ 


81.  Erwin  v.  MeCalop,  5  La.  Ann. 
173. 

82.  Insarance  Go.  of  North  Ameriea 
▼.  Miller,  24  Ohio  Cir.  Ct.  667. 

83.  Sealj  r.  Cook,  51  La.  Amu  723, 
25  So.  316. 


84.  Shook  y.  Sottthem  Bldg.  &  Loan. 
Assn.,  140  AliU  i;75',=97'So.  409. 

85.  Boger^  v^  Bhtemiakei'/  27  Ind. 
App.  B3i;  60  if.-  B.  462,  8T  Anu  St. 
B.  274.  •'      ' 


'.   :  • 
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CHAPTER  XXII. 

CONVEYANCE,  MOBTGAGE  OB  LEASE  OF  STATUTORY  SKPABATR 

ESTATE. 

SnonoK  458.  Wife's  Pow«r  to  BiBpose  of  Sep&r&te  Bstate  in  OeneraL 

459.  What  Law  Governs. 

460.  Consideration. 

461.  Form  and  Bequisites  in  General. 

462.  Ezecntion  by  Wife. 

463.  Necessity  of  Husband's  Joinder. 

464.  Effect  of  Abandonment^  Separation,  Divorce^  or  Insaaity  of 

Husband. 

465.  When  Husband's  Joindi^r  not  Beqnired. 

466.  Presumption  as  to  Husband 's  Assent. 
i67.    Evidence  of  Assent. 

468.  Acknowledgment. 

469.  Delivery  in  Escrow. 

470.  Becord. 

.  471.  Gi^yeyanee^ 

;,■  472.  Mortgage  or  Deed  of  Trust.     ., 

473.  Heelaration  of  Trust. 

474.  Gift.  .         r     . 

475.  Lease. 

^  476.  By  Equitable  Assignment. 

477.  Dedication  to  Public  Use. 

478.  Parol  Transfers. 

479.  By  Power  of  Attorney. 

480.  Construction  and  Operation. 

481.  Liability  on  Covenants  in  Conveyance. 

482.  Extent  of  Lien  or  Liability. 

483.  Effect  of  Extension  of  Time  on  Novation. 

484.  Conveyances  in  Fraud  of  Creditors. 

485.  Bights  and  Liabilities  of  Purehasers. 

486.  Laches. 

487.  Estoppel  to  Deny  Validity. 

488.  Batification. 

489.  Avoidance. 

§  458.  Wife's  Power  to  Dispose  of  Separate  Estate  in  General. 

The  doctrine  of  the  wife's  dominion  over  her  separate  estate  is 
at  this  day  more  generally  asserted,  in  the  United  States  at  least, 
with  reference  to  the  Married  Women's  Acts;  and  some  of  the 
later  cases  show  important  variations  from  the  equity  rule,  ad  we 
shall  proceed  to  notice.  The  decided  change  seems  to  date,  in 
American  chancery,  from  the  passage  of  the  important  Married 
Women's  Acts,  or  about  1848,  and  in  most  States  at  this  dav  to 
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affect  equitable  remedies  with  reference  to  both  the  statutory  and 
equitable  separate  estate  of  the  wife.*' 

Under  the  Married  Women's  Acta  in  Arkansas^  Colorado,  Con- 
necticuty  Idaho,  Missouri,  Oklahoma,,  South  Carolina^  Utah  and 
Wisconsin  the  wife  has  a  complete  power  of  disposition  of  her 
separate  estate.*^  Under  the  Indiana  Married  Women's  Act  a 
wife  may  sell  and  dispose  of  her  personal  property  in  her  own 
name  as  though  sole.^^  The  Virginia  Married  Women's  Act  se- 
cures to  a  wife  as  her  separate  estate  all  property  acquired  during 
coverture,  however  it  was  acquired.*'  Under  that  statute  choses 
in  action  accruing  before  coverture,  but  not  reduced  to  possession 
till  after  marriage,  are  her  separate  estate.'^  Under  the  Vermont 
Married  Women's  Act  the  wife  has  full  power  of  disposition  of 
her  personal  property,  however  acquired,  including  gifts  from  her 
husband,  if  it  is  kept  separate  from  his  property.*^  The  Missouri 
Married  Women's  Act  does  not  apply  to  estates  by  the  entirety,'* 
nor  did  the  early  Married  Women's  Act  in  that  State  empower  a 
wife  to  convey  her  remaiaider  in  land.*' 

§  459.  Wliat  Law  Governs. 

The  question  whether  a  mortgage  of  a  wife  is  valid  depends  on 
the  law  of  the  State  wherein  lies  the  land  encumbered,'^  as  well 
as  the  question  whether  a  wife's  warranty  estops  her  to  claim  the 
land.'' 


§  46a 

A  debt  owing  by  a  husband  to  the  grantee  is  sufficient  to  support 
a  conveyance  by  his  wife,**  or  for  a  mortgage  of  her  property  to 

BC  Supra,  §  286  et  9eq.  9^  TownseiLcl    t.    Huntziiiger^    41 

87.  Wagner  y.  Mntaal  JAfe  Ina.  Co.»      lad.  App.  223,  83  N.  £.  6Xd. 
BS  Conn.  536,  91  A.  1012;  In  rs  Car^  S9.  WUlianw  ▼.  Lord|  75  Va.  390. 


penter,  179  F.  743;  Wyatt  ▼.  Scott,  90.  Biggan's  Adm'r  v.  Biggan,  93 

84  Art  355,  105  S.  W.  871;  Deutsch  Va»  78,  24  S.  E.  920. 

▼•  Bohlfing,  22  Colo.  App.  543,  126  91.  in  re  Hill,  190  F.  390;  Go^an 

P.  1123;   MeFacland  ▼.  Jolunson,  22  t.  Stevens,  83  Yt.  358,  76  A;  147. 

Ida.    e94,   127   P.  911 ;   Stewart  ▼.  W,  Froai  r.  Frost,  200  Mo.  474,  98 

Weiser  Lnmber  Co.,  21  Ida.  340,  121  S.  W.  527. 

P.  775;  Baniea  y.  Plessnef,  121  Mo.  SS,  CBeilly  v.  Klveoder,  193  Mo. 

App.    677,    97    S.    W.    626;    Caylo»  576,  91  8.  W.  1(^33. 

Lnmber  Co.  v.  Mi^  (Okhl.),  174  P.  WL  Thomson  v..  :^le,  89  Pla.  582, 

521;  Moffison  ▼.  Clark,  20  Utah,  432,  23  So.  12,  63  Am.  St.  B.  193;  Otis  ▼. 

59    P.    235,    77    Am.    St.    B.    924;  Gregory,  111  Ind.  504,  13  N.  E.  39. 

Stflmeider  t.  Brgier's  Fstale,  129  Wis.  d6.  Smith  v.  Ii^am,  132  N.  C.  959, 

446,  109  N.  W.  99,  6  L.  B.  A.  (N.  8.)  44  8,  E.  ^43,  95  Am.  St,  B,  680,  61 

917.  L.  R.  A,  878. 

96.  Wagner  v.  Phillips,  78  N.  J.  Eq. 
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secrrre  his  debt/^  especially  if  completed,"  even  where  such  con- 
sideration is  his  pre-existing  debt,**  as  is  the  community  liability 
of  spouses  for  a  partnership  liability  of  one  of  them/  unless,  in 
Greorgia,  the  transaction  is  part  of  a  scheme  to  induce  a  wife  to 
pay  such  debts,*  if  participated  in  by  the  grantee.'  It  is  held 
otherwise  in  Xorth  Dakota  and  Missouri.* 

Where  a  husband  had  depleted  a  bank's  funds,  the  advance  of 
a  large  sum  of  money  by  its  officers  to  enable  it  to  carry  on  business 
was  not  held  a  sufficient  consideration  for  a  wife's  conveyance, 
though  the  husband  was  a  principal  stockholder  in  the  bank.' 

Where  a  note  given  by  a  wif6  for  her  husband's  debt  is  voidable 
when  made,  because  she  is  k  surety,  an  agreement  by  the  payee  to 
forbear  an  action  againkt  the  husbafid's  estate  after  his  death  is 
not  a  sufficient  consideration  for  the  widoVs  note  renewing  the 
voidable  notef 

§  461^  Form  a|id  R^ui^ites  in  G«aeral. 

A  wife's  mortgage  is  not  invalid  fbr  waaiiof  anexpvoffi  promise 
to  pay  the  amount  loaned,  if  there  is  a.^uffixsi^nt  4f3ari.F<^n.)md 
identification  of  the  debt  secured,^  fts  welL  as  where,  i^  un'^quivo- 
oally  appears  that  she  ccmtracted  and  received  the  ^elusive  benefit 
of  the  loan,*  nor  for  want,  of  ajji  express  recital  ,that  .she.  ia  the 

33,  78  A.  806;  Lemaj  v.  Wickert,  98  M.  Citizens'    Bank    ▼.    Oppennam 

'Sllch,  628,  57  N.  W.  827;  Kieldson  v.  (Ind.),  115  N.  E.  55.    . 

Blodgett,  113  Mich.  655,  72  N.  W.  9;  99.  Ocklawatia  ifcvit  farms  (Jo.  t. 

Stoinmeyer  t.  Steinnwyer,  55  S.  Oi  0,  Young  (Fla«),..74  6o».644w 

33  S.  E.  15;  Pratt  Land  &  Improve-  X.  Lumbermen 'a  Nat.  3ank  v,  EUis 

mont  Co.  V,  McClain,  135   Ala.  45^,  H.  Grose  Co.,  37  Wash,  lis,  7i9  P.  470. 

38  So.  185,  93  Am.  St.  R.  85;'  Neluks  8.   Hickman  T.  Cora^U;   145  Oa. 

V.  Keller,  103  Ga.  746,  30  8.  R  672;  368,89  S.  E.  feSO  - 'Blviere  ▼.  Bay,  lOO 

Thomai  T.   Haldell    (OklaO,   1^4   P.  Ga.  626,  2d  S.  B:  391.  ' 

458;  I-o\ti8  T.  Doyle  (Mich.),  148  X  3.  Bond  v.  SulUyan,  133  <la4  160, 

W.  407 ;  Thornton  ▼.  Ifeco,  181  Ala.  65  8.  B.  376. 

S41,  61  8o.  255;  Bo'wron  v.  Curd,  98  4.  Finherty  ▼.  John  S.  Blake  lb  Bro. 

Ky.  Law,  5«,  88  8.  W.  1106.  Realty  Co.   (Mo.),  807  S.  W.  772; 

97,  Ocklawaha  RIwp  Farms  Co.  ▼.  Maas  v.  Bettke  (N,  D.),  170  N.  W. 

Yotinff   (Fla.),  T4  So.  644,  L,  R  A.  36^. 

101TF,  837;  BAith  v.  ITttnian  (Cal.),  5.  Rostad  v.  Thorsen,  88  Ore.  469, 

no  p.  640;  Sipel  Can/pion  Live  Stock  163  P.  987,  L.  R.  A.  1917D,  1170,  183 

dommlwion  Co.  v.  Hasten,  68  Kan.  P.  423,  L.  B.  A.  1917D,  1170. 

749,  75   P.  1098;   Linton  v.  Cooper,  6.  Tnmer  ▼.  Sheridan,  82  Miee.  233, 

53  Nob.  400,  73  N.  W.  731 ;  Ham  v.  65  N.  Y.  S.  791. 

Mipaouri  State  Life  Ins,  Co.  (Okla),  7.  Gregory  v.  Van  Voorst,  86  Ind. 

178    P.    at  I J    Knickerbocker   Co.   ▼.  108. 

llnwklwn  (Wnsh.^»  173  P.  628.  8.   Jonchert  v.  Johnson,   108   IncL 

436,  9  N.  E.  413. 
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grantor,  even  where  the  first  part  of  the  deed  is  so  drawn  as  to 
make  it  appear  that  the  husband  owned  the  land,  if  later  recitals 
show  that  she  is  the  reial  grantor,*  Under  the  Alabama  statute 
requiring  a  wife's  sale  6£  her  separate  estate  to  be  by  an  insttutiaent  * 
in  writing  with  two  witnesses,  it  was  held  that  such  an  instrument 
having  only  one  witness  was  void/®  XJnder  the  Kentucky  statute 
a  deed  setting  apart  the  wife's  property  for  her  husband's  debt 
need  not  state  the  wife's  pui*pose/^  In  Pennsylvania  it  has  been 
held  that  a  wife's  mortgage  is  binding  though  it  was  blank  as  to 
the  consideration  when  delivered  and  afterwards  filled*  up  as  to^ 
the  considei-ation  in  her  presence-  aloiie,  if  otherwise  as  provided 
by  the  statute.** 

■  .  I  «    I 

§  462.  Execution  by  Wife^  r      ' 

.   '   .    '•  *       ■•■■."'••  ,■       ■  •      ••••.':• 

A  wife  is  bound  by  .a  deecj  which  she  authorizes -another  to  sim, 

for  hei:  and  which  he  does  so  sign  in  her  presence,  especially  where 

she  later  ackiiowledges  it  as  required  by  law,*'  and  by  a  deed,. 

which  she  signs  after  it  has  been  Jeft  at  a  bank  by  the  grantee  in^ 

pursuance  of  an  arrangement  between  him  an,d  her  Jinsband."  , 

§  463.  Necessity  of  Husbond'a  Joinder.  '.  ■■ 

The  rule  in  many  States,  j^nder  the  Married  ,Women,'s  Acts,  is 
that  the  husband  ipust  join,  the  wife^Jln  cQatra^te  and  CQnveyABce^ 
relating  to  her  separate  property.-  Particularly  is  this  trne.of 
transactions  concerning  the  wife's  real  estate.  Conveyances  othfer- 
wise  mad^  ar^  not  considered  binding^^l^ 

9.  Harper  V.  .!McCfoogan/107  Arl^.      Minxi.'aS;  Eaton  v.  George,  42  K. 'H." 
10,  154  S.  W/'isr;      ...  3T5;.Miller  v.   Wetherby,   12  Iowa,' 

10.  Clements  V.  Motley,  120  Ala.  415; 'Ez6lle  v.  Parker,  4l  Miss.  520  j^ 
575,  24  So.  947.  O'l^eat   v.    Robinson,    45    Ala.;'fe26j; 

11.  Staib  v.Qerman  Ins.  Bank,  179  Bressler  v.  Kent,  61  III.  42fe-  Green- 
Ky.  118,  200;.S.  W.  322.  holti  t!  Haeffer,  531  Md.  184;  Cole  ▼. 

12.  In  re  Hogan's  Estate,  181  I*a.  Van  Biper,  44  HI.  58;  ,Ahn6trong  yj. 
500,  37  A.  548.  Ross,  5  C.  E.  Green  (l*.X)/109r.   And 

18.  Godsey  v.  iTlrginia  Tron^  Coal  *  see  WicklifPb  v.  Dawson,  19  La.  Ann. 

Coke  Co.,  26  ty.  Law,  657,  82  8.  W.  48.  '  Bnt  see  Stacker  v.  Whitlock,  3 

386.  M6t.   (Ky.)   244,  Where  the  right  to 

14.  Manning  v.  Foster,  49  Wash,  sell  or  encumber  is  strictly  construed. 
541,  96  P.  233.  Brown  y.  flunter,  121  Ala.  210,  25  So. 

15.  Wright  V.  Brown,  44  Pa.  224;  924;  Interstate  Building  &  Loan 
Camden  v.  Vail,  23  Cal.  633;  Maclay  Ass'n  v.  Agricola,  124  Ala.  474,  2T 
▼.  Love,  25  Cal.  367;  Pentz  v.  SimOn-  So.  247;  Hamil  v.  American  Freehold 
son,  2  BeasL  (N.  J.)  232;  Major  v.  Land  Mortg.  Co.,  127  Ala.  90,  28  So. 
Symmes,  19  Ind.  117;  Miller  v.  Hine,  558;  Wilkins  v.  Lewis  (Fla.),  82  So. 
13  Ohio  St.  565;  Haugh  v.  Blythe,  20  762;  Gregory  t.  Van  Voorst,  85  Ind. 
Ind.    24;    Dodge    ▼.    Hollinshead,    6  108;    Starkey   t.    Starkey,    166    Ind. 
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The  Alabama  statute,  requiring  the  husband's  joinder  to  vali- 
date his  wife's  deed,  applies  to  her  conveyance  of  a  life  estate/* 
but  not  to  a  conveyance  by  the  wife  to  the  husband,"  nor  where 
either  or  both  of  the  spouses  are  non-resident,^'  or  where  the  wife 
has  been  judicially  declared  a  feme  sole,^^  nor  to  the  payment  by 
her  of  his  debt  with  her  separate  estate,r  since  another  statute  per- 
mits the  disposition  of  her  personal  effects  by  the  spouses  jointly, 
by  parol  or  otherwise.^^  A  wife's  mortgage  of  her  separate  estate 
without  her  husband's  joinder  is  a  good  equitable  conveyance  in 
Connecticut^^  The  Idaho  statute  requiring  the  joinder  of  the 
husband  to  validate  his  wife's  deed  was  intended  to  protect  her 
from  fraud  and  duress,  and  not  to  protect  those  who  would  cheat 
her.'^  The  husband's  joinder  is  required  in  Illinois  in  a  mortgage 
of  household  goods."  The  Indiana  statute  requiring  the  hus- 
band's joinder  in  the  wife^s  conveyance  or  incumbrance  of  her 
separate  estate  does  not  apply  to  her  contract  granting  an  exclusive 
right  to  explore  her  land  for  oil  and  gas.**  In  Louisiana,  before 
St.  1916,  No.  94,  a  wife  could  not  alienate  or  incumber  her  sep- 
arate  estsite  without  the  assent  of  her  husband  or  of  a  competent 
court.**     A  wife  may  sell  her  paraphernal  estate  with  the  consent 


140,  76  N.  E.  876;  Bogie  v.  Nelson, 
151  Kj.  443,  152  S.  W.  250;  Deufleh 
▼,  Questii,  116  Ky,  474,  26  Kj.  I<aw, 
707,  76  8.  W,  329 ;  Weber  v.  Tanner, 
23  Kj.  Law,  1107,  64  S.  W.  741 
(mod.  reh.,  23  Ky.  Law,  1694); 
Bealty  Title  4b  Mortgage  Co..  t. 
Bchaaf,  81  K.  J.  Eq.  115,  85  A.  602; 
$eso  V.  Eastern  Building  &  Loan 
Ass'n,  16  Pa.  Super.  222;  Maury  Co« 
Bldg.  4b  Loan  Assn.  ▼.  Cowley  (Tenn.), 
52  8.  W.  312  j  Bledsoe  ▼.  Fitts,  47 
Tex.  Ciy.  1907 ;  105  8.  W.  1142  j 
Morton  y.  Calvin  (Tex.),  164  8. 
W.  420;  Latner  y.  Long  (Tenn.), 
47  8.  W.  1111  f  Pyles  v.  Wil- 
liams (Tenn.),  39  8.  W.  232; 
Dietrich  v.  Hutchinson,  73  Vt,  134, 
50  A.  810,  87  Am.  8t.  R.  698;  Bum- 
gardner  y. .  Edwards,  85  Ind.  117; 
Thomason  y.  Hays  (Tenn.),  62  8,  W. 
336;  Wethered  v.  Conrad,  78  W.  Va. 
551,  80  8.  E.  953 ;  Collins  y.  Sherbet, 
114  Ala.  480,  21  So.  997;  Farley  y. 
Sta<^,  177  Ky.  lOff,  197  8.  W.  636. 


16.  Young  y.  Sheldon,  139  Ala.  444, 
36  So.  27,  101  Am.  St.  B.  44. 

17.  Crosby  y.  Turner  (Ala.)  75  So. 
937, 

18.  Bell  y.  Burkhalter,  176  Ala.  68, 
57  Bo.  460;  Collier  y.  Boe  tx  d&m, 
Alexander,  142  Ala.  422,  38  So.  244; 
Hughes  y.  Bose,  163  Ala.  368,  50  So. 
899;  High  y.  Whitfield,  130  Ala.  444, 
30  So.  449. 

.  1$.  Jackson  Lumber  Co.  y.  Bass, 
181  Ala.  169,  61  So.  271. 

80.  Hollingsworth  y.  Hill,  116  Aku 
84,  22  So.  460. 

81.  Lynch  y.  Moser,  72  Conn.  714, 
46  A.  153;  Tice  y.  Moore,  82  Conn. 
244,  73  A.  133. 

28.  Karlson  y.  Hanson  &  Karlson 
Sawmill  Co.,  10  Ida.  361,  78  P.  10$0. 

83,  Pease  y.  L.  Fish  Furniture  Co., 
176  HI.  220,  52  N.  E.  932. 

84.  Eokomo  Natural  (Hs  Sb  Oil 
Company  y.  Matlock,  177  tnd.  225, 
97  N.  E.  787. 

25.   Douglas  y.  Nicholson,  140 
300S.  74   So4  566. 
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of  her  husband  in  that  State  and  make  whatever  use  of  the  pro- 
ceeds she  sees  fit.^^  The  joinder  by  the  husband  in  a  deed  of  the 
wife's  separate  estate^  required  bj  the  Missouri  Married  Women's 
Act  to  validate  such  deed,  does  not  recognize  any  title  in  the 
husband."  In  New  Jersey  a  deed  wherein  the  husband  does  not 
join  has  been  held  operative  as  an  equitable  pledge.*"  Under  the 
constitution  and  statutes  of  North  Carolina,  a  wife  may  convey 
her  property  as  though  sole,  with  the  written  assent  of  her  hus- 
band,**  but  no  title  is  passed  where  the  husband's  consent  is  not 
proved  and  recorded  till  after  her  death.*^  There  is  a  sufficient 
compliance  with  the  statute  to  validate  her  assignment  of  her 
interest  in  an  insurance  policy  where  the  husband  signs  his  name 
as  a  witness,*^  as  well  as  to  her  note  which  is  delivered  after  he 
has  indorsed  it  in  blank."  In  that  State  it  has  been,  decided,  on 
equity  principles,  that  where  a  wife  after  marriage,  supposing  the 
whole  interest  in  her  land  was  in  her,  mftde  a  ck>nveyance  to.  a 
trustee  for  her  sole  and  separate  use,  which  her  husband  signed 
as  a  party,  and  by  various  clauses  manifested  a  concurrence  in  her 
act,  but  did  not  profess  dir^pitl j  to  convey,  aiiy  pBtate^  t^e  rental 
in  the  deed  that  ten  dollars  was  paid  by  the  trustee  to  the  wife 
raised  a  use^  and  in  that  way  passed  the  husband's  interest  to  the 
trusty." 

■  • 

The  language  of  the  Married  Women's  Acts  in  many  States 
authorizes  the  inference  that  nothing  further  than  the  written  con- 
currence of  the. husband  is  requisite  to  complete  the  validity  of  the 
wife's  transfer  of  separate  personal  property' ;  the  voluntary  <5on- 
veyance  of  the  wife  with  her  husband  passes  her  separate  estate, 
i^eal  or  personal ;  nor  is  the  husband's  joinder  always  essential  to 
her  transfer  of  personal  property.'^  And  in  some.  States  the  assent 
of  the  husband  to  the  wife's  transfer  or  conveyance  is  held  so 
strictly  a  personal  trust,  that  the  husband  cannot  delegate  it  by 
letter  of  attorney  to  another.'* 

as.  OaJdwell  t.  Tresevant,  111  La.  SI.  Jenmngs  v.  Hinton,  126  N.  0. 

410,  35  So.  619.  48,  3$  8.  ^.  187. 

27.  East  v.  Davis  (Mo.),  204  8.  W.  39.  Coffin  v.  Smith,  12S  N.  O.  252^ 
402.  .38  8.  S.  864. 

28.  Wright  ▼.  PeU  (N.  J.),  105  A.  38.  Barnes  t.  Haybwrger,  S  Jones 
20.  (N.  C),  76, 

29.  Slocnmb  ▼.  Bay,  123  N.  0.  571,  34.  Trader  v.  Ix>Ye,  45  Md.  1. 

31  8.  E.  829,  68  Am.  St.  B.  830.  35.  Meagher  y.  Thompson,  47  Qal. 

30.  Oreen  v.  Bennett,  120  N.  0.  394,  ISS.  But  see  Douglass,  v.  Pulda,  50 
37  B.  £.  142.  Ck>.  77.    A  ewative  act  maj  validate 


§  465  uusbajNd  a^d  wife.  470 

Transfera  of  a  married  woman's  stock  in  a  corporation  require, 
under  some  statutes,  the  husband's  written  assent  or  joinder; 
under  others,  again,  she  niay  convey  as  if  sole.  After  her  transfer 
without  observance  of  such  requirements,  she  may,  upon  informa- 
tion of  her  legal  rights,  obtain  a  retransfer  in  equity,  notwith- 
standing subsequent  purchasers  have  intervened.** 

§  464.  Effect  of  Abandonment,  Separation,  Divorce,  or  Insanity 
of  Husband. 

In  West  Virginia  the  deed  of  a  wife  separated  from  her  husband 
must  recite  that  fact,  as  well  as  the  fact  that  the  land  conveyed  is 
her  sole  and  separate  estate.*^  A  divorced  wife  may  convey  a  good 
title  to  her  separate  land  before  a  proceeding  to  review  the  decree 
of  divorce,  if  the  grantee  has  no  notice  of  fraud  or  error  in  the 
decree."  In  Alabama  and  Texas  a  husband's  joinder  is  not  re- 
quired where  he  has  abandoned  her.*®  Under  the  Alabama  Map- 
ried  Women's  Act  the  wife  of  an  insane  person  may. convey  her 
land  as  though  sole.^ 
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''  §  465.  When  Husband's  Joinder '  Not  Required. 

Some  Sta;tes  permit  a  wife  to  convey  her  separate  estate  without 
her  husbaiid's  joinder,*^  unless  the  estate  is  a  homeslead.**  Though 
the  Tennessee  statute  requires  the  joinder  of  the  husband  to  vali- 

a  conveyance  of  a  ifife's  land  ixur  W.  1047);  De  ^opc  y.r.Giiard»  105  F. 

properly  by  power  of  attorney.    Ban-.  798    (affd.,   112   F.   89^  50  C.  C.  A. 

daU  V.  Ereiger,  23  WiU.  (TT.  S.)  137.  136) ;  Comings  v.  Leedy,  ll4  Mo.  454, 

■  aa.  Merriam  t.  BobtonB.,  llTMass^^  21'  8.  W.  804;   Mortbn  ▼.  Stow,  91 

.241.  . .       ,  ,                                          '  .  Mo.  App.  554';  Moriis  V.  Linton^  01 

87.  Bennett  v.  Pierce,  45  W.  Va.  Neb.   537,  85  N.  W.  565;   Farmers* 

654,  31  8.  E.  972.                           ■■•    •  ■  g^^^^  -^^^  ^    Keen   (OWa.),  167  P. 

a8.  CampbeU  v.  Switzer,  74  W.  Ya.  207;  Bnckinglram  v.  Bnckingbam,  81 

509,  82  8.  E.  319.  Mich,  89,  4&  N.  W.  504;.  Fairchild  v. 

89-  Knight  v.  Colman,  117  Ala.  266,  Creswell,  lOff  Mo.  29,  18  S.  V7.  1073; 

22  So.  974-,  BaUard  v.  Bank  of  Roan-  Biggs  v.  Price  (Mo.),  210  8.  W.  420; 

oke   (Ala.),  65  8o.  356;  V^illiams  v.  Evans  v.  Morris,  234  Mo.  177,  136 

Farmers'  Nat.  Bank   (Tex.),  201  8.  8.    W.    408;    Bntledge    ▼.    Ratledge 

W.  1083.  (Mo.),    119    8.   W.    489;    Lawler   v. 

40.  Boyal  ▼.  Goss,  154  Ala.  117,  45  Byrne,  252   Dl.   194,  96  N.  E.   892 . 
So.  231.  Booley  v.  Greening,  201  Mo.  343,  100 

41.  Hope  ▼.  Seaman,  IW  N.  T,  8.      8.  W.  43;   Clay  v.  Mayer,  144  Mo. 
'  713  (mod.,  137  App.  Div.  86,  122  N.      376,  46  8.  W,  157. 

Y.  8.  127) ;  Wallace  v.  8t,  John,  119  4a.  Jordan  v.  Jackson,  76  Neb.  15, 

Wis.   585,   97   N.  W.   197;   Bank  of  106  N.  W.  999^  (reh.  den.,  107  N.  W. 

Commerce   v.  Baldwin,   12  Ida.  202,  1047) ;    Nakdimen  v.  Brazil    (Ark.), 

85  P.  497;  Jordan  v.  Jackson,  76  Neb.  208  8.  W.  431. 
15,  106  N.  W.  999^  (reh.  den.,  107  N. 
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date  his  wife's  deed,  yet  it  was  held  that  her  deed  to  him  without 
his  joinder  conveying  lands  held  in  trust  for  him  was  not  void.** 
A  similar  Kentucky  statute  was  held  not  to  apply  to  a  conveyance 
by  a  wife  as  trustee  under  a,  deed  which  did  not  require  such 
joinder." 

§  466.  Presumption  as  to  Husband's  Assent 

Where  an  award  disposes  of  property  of  a  wife,  the  submission 
will  be  presumed  to  have  been  made  with  the  husband^s  assent,  if 
the  contrary  does  not  appear,***  and  after  a  long  laps^  of  time  her 
conveyance  will  be  presumed  to  have  been  made  with  his  consent. 
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§467.  Evidence  of  Assent. 

In  several  States  the  bupb^nd's  coxisent  mu«t  be  evidenced  by 
his  joinder  in  the  conveyaji«ce  its  grskntov^^  even  where  the  land 
came  to  her  from  a  former  husband,*'  In  Vermont  h,e>must  not 
only  join  as  grantor,  but  ajsoi^ijgii,  and,  acknowlecjge/'  Wher^  the 
statute  r^uires;  a  joint  deied,  it  is  npt  qqipplied  with  by.  a  deed  v^ 
which  his.nan^e  do^  not  appear  s^graaatpr,  but  whid^.he  men^ly 
dign5,**^..i^0Lr  where  the  sppuses  e:?:eoute  separate  deedj^  aiiid'the 
husband . .  gives,  ,  an^ .  loral. .  cpn^^t,". .  nor  wh^re  he  i^xecut^,  and 
acknowledges  it  after  delivery/',  I^.  Kwtucky  it  has.beei^  held 
that  a  deed  which  does  not  join  the  husband  in  the  granting  cjause, 
but  merely  to  release  curtesy  and  homestead^  is  sufficient  if  both 

•     .  .   :    •      •    •       ■    •    . "'..,    . ■  '.■     "• . •  ■    .'         ■ ' .  ■/     •.     -  •  .      '.      .    •  •      .  : 

43.  Insarance  Cp,  of  Tennessee  y.  ;  652;  Senicerboz  v.  First;  Nat.  Bank* 
WaUer,  116  Tenn.  1,  95  S.  W.  811,  14  Ida.  95,  93  P.  36Q;  Moore  v.  John- 
115  Am.  St.  it.  763.    '               '         ''    '  fion,   162   K   C.    266,   78   S.   B.   158; 

44.  Aoioniiil  y<  Btl^attbtt^  130  K;>;'10,  Zs^plemaa:  y.  Poeti^food^  48  T«x.r€iv. 
112. &.  W.  10024    ...•.'  438,  107  S.  W.  584;  EJOisv.  Peareoa, 

49.  Brown  y^  Hisey  119  Ala;  10^  24  104  Tenii.  591^  $8  8.  W,  318 ;  Diakins 

80.453.  T,  li&tbamy'  1^4. Ala. ^90,  ^  80.  60; 

46.  WiQ.  OamMroji  ^  Co.  y.  Qtuflle  JohQfloik  y.  Ooff,  116  Ala.  648/22  80. 
(T6X.),  144  8.  W.  1024.  995;  Gato  v.  Ohristla^^  11?  M«.  427, 

47.  Blakdiy:   y«   Kanaman    (TezOy  92  A4  489. 

175  8.  W.  674;  .Jobnson  y.  Boekwell,  4a  Mattax  y.  Higbtshue,  39  Ind. 

12  Ind.  76$  Starkey  v.  Starkey,  166  95. 

Ind.  240,  76  N.  £.  876;  DaggeH  y.  4d«  Bietvleb  y.  Deavitt,  81  Vt.  160, 

Barw  (Tax.),  135  8.  W.  1099;  8ciuok-  69  A.  661. 

haiia  Y.  Sanfordy  83  N.  J.  £q.  454,  50.  Adams  y»  Teagu9,  123  Ala^  591, 

91   A.   878;   Bat«»  y.  Capital   SUte  26  80.  221,  82  Am.  8t.  B.  144;  Weber 

Bank,  21  Ida:  141,  121  P.  561;.  8imp-  y;  Tanner,  23  Ky.  Xaw,  1107  (mod., 

m>n  y.  Smith;  142  Ky.  60a,  134  8.  W.  23  Ky.  I4sw,  1694,  65  8.  W.  848). 

1166;   Bnehanan  y.   Henry   143   Ky.  51.  Baxter  v.  Bodkin,  25  Ind.  172. 

«S8,  137  8.  W.  222;  Wickor  t.  Dnrr,  52.  Kenaley  y.  Blankinahip  (N.  C), 

225  Pa.  305,  74  A.  64;  Merrinian  y.  94  8.  E.  519. 
Blalaek,  56  Tex.  Ciy.  594,  121  8.  W. 
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sign  and  acknowledge/*  In  that  State  the  husband's  interest  may 
be  conveyed  by  a  separate  deed  if  he  first  conveys/*  and  if  he  is  a 
minor  when  the  wife  conveys,  he  may  disaffirm  after  majority,  in 
which  case  neither  are  bound  by  the  deed."  Since  the  Florida 
statute  requiring  the  joinder  of  the  husband  in  the  wife's  transfers 
of  her  property  does  not  prescribe  the  maimer  of  joinder^  it  may 
be  effected  in  any  legal  way.*^*  Under  the  Missouri  statute  requir- 
ing the  joinder  of  the  husband  to  validate  the  wife's  deed,  it  was 
held  that  the  statute  was  complied  with  where  it  appeared  that 
both  signed  and  acknowledged  and  were  referred  to  throughout  the 
deed  as  "  parties  "  of  the  first  part  and  in  the  plural  number,  and 
where  he  never  made  claim,  to  the  land  during  his  life,  even  though 
the  introductory  clause  of  the  deed  did  not  refer  to  him.**  Under 
the  West  Virginia  statute  requiring  the  joinder  6f  the  husband  to 
validate  his  wife's  deed  of  her  separate  estate,  a  deed  wherein  he 
does  not  appear  as  grantor  but  merely  signs  is  good  if  he  acknowl- 
edges it  ad  required  by  the  statute."  In  the  same  State  be  must 
join  to  validate  a  deed  by  her  to  him.*'  A  wife's  mortgage  is 
sufficiently  acknowledged  where  she  joins  in  the  grantitig  clause 
and  acknowledges  the  instrument  separately  in  the  abeenee  of  the 
husband  and  before  the  proper  officer.'* 

§  468.  Acknowledgment. 

In  some  States  a  wife's  deed  or  mortgage  is  not  valid  unlesft 
acknowledged  as  required  by  law,*^  even  though  the  husband 
joins,*'  and;  in  some  States,  the  acknowledgment  must  be  apart 

B3,  Hopper's  Adm'r  v.  Hopper,  172  60.  Oazort  ft  UoGehee  Go.  ▼.  Dim- 

Ky,  78,  188  8.  W.  1069.  bar,  91  Ark.  400,  121  8.  W.  270. 

64.  Majs  V.  Pelly  (Kj.),  125  8.  W.  01.  Bvans  v.  Diokensoii,  114  F.  M4, 

713;    Furnish 's  Adm'r  t«   lAUj,  97  52  0.  C.  A.  174;  Lanxer  ▼.  Bait,  84 

Ky.  Law,  826;  Syck  ▼.  Hellier,  140  Ark.  385,  105  8.  W.  595;  Belloe  ▼. 

Ky.  888, 181  8.  W.  30.  Dayis,  38  Gal.  242;  Serviee  y«  We9t» 

06.   Muoller  v.  Ragsdale,   158  Ky.  60  Oolo.  366,  153  P;  446;  Cbaaaliiam 

4t!),  165  8.  W.  404;  Lockart  v.  Kent-  v.  Wiese   (N.  J.),  106  A.  19;  King 

lund  (^obI  ft  Coke  Co.  (Ky.),  207  8.  ▼.  Driver  (Tex.),  160  8.  W.  416;  Kim- 

W.  18;  Phillips  V.  HoskinB,  128  Ky.  mey  v.  Abney  (Tex.),  107  8.  W.  885; 

JI71,  108  8.  W.  283,  33  Ky.  Law,  378.  Bott  ▼.   Wright    (Te±.),   132   &   W. 

60.  McNeil  ▼.  Williama,  64  Fla.  97,  960;  8humate  v.  8hiiinate,  78  W.  Va. 

69  8o.  868.  576,  90  8.  E.  824 ;  81nip80B  v,  Bekhor^ 

67.   Peter  ▼.  Byrne,  175  Mo.  233,  61  W.  Va.  157,  56  8.  B.  211;  Titdi- 

75  8.  W.  433,  97  Am.  St.  R.  576.  enell  ▼.  TieheneU,  74  W.  Va.  287,  SI 

60.  Morgan  v.  Snodgrass,  49  W.  Va.  8.  E.  978. 

8(17,  38  8.   E.  695;   Linn  ▼.  Collins  08.  Francis  ▼.  Bose,  141  Ky.  040, 

(W.  Vn.),87a.  E.  934.  133  8..  W.  650. 

60.  Mulllns  ▼.  Shrewsbury,  60  W.  ' 
Vft.  694,  56  8.  B.  736. 
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from  her  husbajid,  and  after  private  exami|iatioii.**  In  Hassa- 
ehusetts,  where  spouses  ioin  in  a  deed  only  one  nepd  acknowledge.'* 
In  Missouri  a  wife  need  not  acknowledge  to  validate  a  joint  mort- 
gage of  an  estate  by  the  entirety.*'  In  Nebraska  a  .'wife'sxinfelfu* 
ment  affecting  her  separate  estate  is  valid  withdnt  acknowledgment 
except  where  a  release  of  dower  or  homestead  is  oomcenied.^  In 
New  Jersey  the  wife  need  n<^t  acknowledge  to.  validate  the  wife's 
release  of  dower/^  In  North  Carolina  both  spouaes  must  acknowl- 
edge.** In  Oklahoma  a  deed  by  a::AYi£e  joining  the. husband  in 
the  operative  v^ords,  but  acknowledging  reltnquishnoient  of  dower 
only,  has  been  held  operative  to  convey,  thofee  between  the  parties, 
but  is  not  entitled  to  record.**  In  .Texas  a  lease  of  the  wife's  land 
for  more  than  one  yeiar  miist  be  joined  in  a^  ackiuywiedged  by 
the  wife.^*;!  In 'the  ^ame  State  a  swife^s  Unacknowledged  deed  is 
valid  to  eSet^i!  a  :partitio»i"  In  West  .Virginia^  wherci  one  grants 
land  to  a  wife  and  takes  a  deed  of  trust  to  secure  the  pairchase: 
money,  no  title  passes  to  the  trustee,  where  the  deed  is  not  acknowl- 
edged as  required  by  the  statilteyfcut^an'eqiiitkble  lii^n  is  createdr 
in  favor  of  siich  third  pei*soii:^*'''Wiier^''a'  (Ifeed  of  spouses  of 'the 
wife's  laiid'  is  v6id  because'  not  acknowledjged  as  tecfuired  by  the 
statute,  the'  'grtfnt^e  takes  bnTy  'th^ "  hnsbaiid's  lite  estatfe'.^*  ' '    '  *       ' 

§  469r..peUyc^ .in, Escrow^;  ...<f     -...;     .,,7    ,  ,.,-."," 
A  wife  i^  bomid  by  the  'd(*v*ry  of  a'defed'  In  escroi?^;^        • 


■"».'.: 


§  470.  -Reewd.  •'  ' 

In  Kentucky,  a  wife*^  oony^y^nce  h,  gopd  .against  even  creditors 
from  its  date  if  duly  recorded  within  sixty  days^  aaad  if  recorded 


L  Bates  v.   Capital  State   Bank,  284,  44  A.  673.  (aff„.  60  K.  J.  Jkj.  446, 

21  Ida.  141,  121  P.  561;  Campbell  v..  45  A,  1091).  .    .  *  ,  . 

Vurginia  Iron,  Coal  &  Coke  Co.,  31  68.  Moore  v.  Jo^mson,  162  N.  C. 

Ky.  Law,  1110,  104  8.  W.  770;  Sipe  266,  78  S.  E.  158. 

▼.  Herman,  161  N.  C.  107,  76  8,  E.  69.  Adkins  v.  Arnold,  3)2  Okla.  167^ 

556;  TilleTy  v.  Land,  136  N.  C.  537,.  121  P.  186. ,    . 

48  8.  E.  824;  Whalen  v.  Manchester  .70.  Doritj  v.  Dority,  30  Tex.  Civ. 

Land  Co.,  65  N.  J.  Law,  206,  47.  A.  216,  70  8.  W..  338  (affd,,  96  Tex.  215, 

443;  Wilkins  v,  Lewia  (Tla.),  82  So.  71  8.  W.  ^50,  60  L.  R.  A.  941). 

762.  71.  Cowan  v.  Brett,  43   Tex.  Civ. 

64.  Perkins  v.  Bichardson,  11  Allen  569,  97  S.  W.  330. 

(Mass.),  538.  72.  Schmertz  v.  Hammond,  47  W. 

05.  Pirst  Nat.  Bank  v.  Kirby  (Mo.),  Va.  527,  35  s!  E.  945. 

175  8.  W.  926.  78.  Arnold  v.  Bunnell,  42  W.  Va. 

66.  Linton  v.  National  Life  Ins.  Co.^  473,  26  8.  E.  359. 

104  P.  584,  44  C.  C.  A.  54.  74.    Bott   v.   Wright,    (Tex.),    138 

67.  Tee  ▼.  8harkey,  59  N:  J.  Eq.  8.  W.  960. 
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after  that  time  will  be  good  against  them  from  the  date  of  such 
record,"''^     Even  if  not  recorded  it  is  valid  between  the  parties^ 


T6 


§471.  Conveyance* 

In  some  States  the  wife's  sole  deed  of  her  separate  leal  estate 
is  sufficient  to  pass -her  entire  interest,^^  though,  so  antagonistic  is 
this  to  tile  old  common  law,  that  a  clearly  enabling  statute  should 
be  required.  But  it  hais  been  held  that  the  wife^s  execution  of  a 
conveyance  in.  blank  is  void,  though  the  deed  be  aftei^ards  filled 
up  according  to  her  directions.^^  In  Missouri  and  North  Carolina 
a  wife  cannot  convey  or  mortgage  her  property  in  any  manner 
other  than  that  pointed  out  by  the  statute.^"  Under  the  Kentucky 
Married  Women^s  Act  a  wife  may  convey  her  separate  ptx>perty 
by  any  statutory  miethod  of  conveyance.*®  The  designatiou  in  a 
joint  deed' by  spouses  of  the  wife's  interest  in  the  land  doee  not 
affect  its  validity.'^ 

§  472.  Mortgage  or  Deed  of  Tnist, . 

Mortgages  with  power  of  salcjare  among  those  which  a  wife  maj 
now  execute;  a  sale  under, such  power  effectually  blurring  her 
equity  of  redemption."^     The  mortgage,,  to  be  good,  should  identify 


75.  Finley  v.  Spratt  ft  Co.,  14  Bush 
(Ky.),  225;  Crawford  v.  Tate,  105 
Kj.  502,  20  E7.  Law,  1314^  49  S.  W, 
307. 

76.  Mounts  v.  Monnts,  155  K7.  363, 
159  S.  W.  818;  Finley  ▼.  Spratt  ft 
Co.,  14  Bush  (Ky.)>  225;  Woods  v. 
Davis,  153  Kj,  99,  1^4  8.  W.  905. 

77.  Springer  v.  Berry,  47  Me.  330; 
Farr  ▼.  Sherman,  11  Mich.  33 ;  Hale  v. 
Christy,  8  Neb.  264;  Libby  v.  Chase, 
117  Mass.  105;  Beal  v.  Warren,  2 
Gray  (Mass.),  447.  But  a  contempo- 
raneous written  assent  of  the  husband 
is  required  by  some  statutes.  Melley 
V,  Casey,  99  Mass.  241;  Weed  Sewing- 
Machine  Co.  v.  Emerson,  115  Mass. 
654. 

78.  Bums  V.  Lynde,  6  Allen  (Mass.), 
305.  The  husband's  oral  consent  will 
not  suffice,  where  the  statute  requires 
his  written  consent  to  her  conveyance. 
Townsley  v.  Chapin,  12  Allen  (Mass.), 
476.  But  as  to  sale  of  certain  per- 
tonal  chattels,  see  Holman  v.  Gillette, 
24  Mieb.  414.    The  rules  of  the  text 


apply  to  a  power  of  attorney  to  sell 
the  wifi^'^  separate  Itdid;  and  here 
Ihe  husbasd  must  join*  I>ow  ▼.  €k>ald, 
etc.,  Co.,  31  Cal.  629.  As  to  conveying 
by  power  of  attorney,  «eo  «|m>  Wfis- 
brod  V.  Chicago  B.,  18  Wis.  35;  Peek 
v.  Hendershott,  14  Iowa,  40;  Bandall 
V.  Kreiger,  23  Wall.  (U.  8.)  137. 
Power  in  the  wife  to  convey  implies 
power  to  rescind  the  contract  of  sals 
under  proper  circumstances..  Scott  v. 
Griggs,  49  Ala.  185.  As  to  the  proper 
form  of  the  husband's  joinder  in  the 
deed  States  differ.  See  Warner  v. 
Peck,  11  B.  I.  431;  Friedenwald  v. 
Mullan,  10  Heisk.  (Tenn.)  226. 

79.  Comings  v.  Leedy,  114  Ho*  454, 
21  S.  W.  804;  Smith  v.  Bruton,  137 
N.  C.  79,  49  S.  E.  64. 

80.  Cropper  v.  Bowles,  150  Ky.  393, 
150  8.  W.  380;  Eeams'  Guardian  v. 
Anderson  (Ky.),  124  S.  W.  271. 

81.  Heinmiller  v.  Hatheway,  60 
Mich,  391,  27  N.  W.  558. 

89.  Barnes  v.  Ehrman,  74  HL  402. 
As  to  looking  up  a  title  for  a  mortgage, 


'I 
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the  property  as  general  rules  require.'*  The  creditor's  agreetnent 
of  defeasance  accompanjing  the  transaction,  or  covenants  oil  his^ 
part,  must  be  faithfully  observed,'*  and  as  to  other  security  her 
rights  are  the  usual  ones.*' 

It  must  be  remembered  that  in  certain  States  a  conservative 
policy  is  still  pursued,  so  as  to  prohibit  the  wife's  mortgage  to  a^ 
greater  or  less  extent,  and  with  reference,  perhaps,  to  the  beneficial 
nature  of  the  consideration.''  The  effect  of  a  joint  mortgage  by^ 
spouses  will  not  be  changed  by  the  addition  of  words  indicative  of 
a  release  of  dower  by  the  wife,  further  than  to  indicate  that  in 
addition  to  the  joinder  in  the  conveyance  the  wife  al^o  releases 
dower.'^.  Mortgages  by  spouses  of  land  held  jointly  raises  a  pre-; 
sumption  that  they  are  joint  principals."  Where  a  wife  gave  a 
mortgage  to  her  husband^s  surety  reciting  that  it  w^s  to  secure, 
the  debt,  but  not  that  she  intended  to  indemnify  the  surety,  it  was 
held  that  the  creditor  might  be  substituted  to  the  surety'B>  ri^hfts^' 
when  the  latter  became  bankrupt"  The  Alabama  statute  empow- 
ering a  wif^  to  ^^aUenate"  her  lands  if  her  husband  conoors  by> 
joinder,  therein;  esnpowfers  her  to  bind  herself  by:  a  deed  of  trust. 
to  secure  her  debts.'^  The  Illinois  statute  requiring  the  joinder 
of  both  spouses  in  a  chattel  mortgage  of  the  household  goods  of 
either  does  not  prevent  a  wife  from  binding  herself  by  a. purchase 
of  such  goods  and  giving  a  mortgage  in  her  own;  name  on  sluch 
goods  to  s^ure  the  purchase  priee.'^  In  Louisiana  a  husband 
cannot  authorize  his  wife  to  mortgagee  her  separate  property  for 
his    debts.'*      The    provision   of   the    South    Carolina   Married 

'        *  r 

where  a  single  woman  has  afterwards  87.  Bumside  v.  Mealer,  26  Ky.  Law, 

married,   sec   Cleaveland   v.    Savings  79,  80  8.  W.  78(5. 

Bank,  129  Mass.  B7.  88.  Hagel  t.  MiUigan,  150  Ind.  582, 

88.  Brick  V.  Scott,  47  Ind.  299.  60  N.  K   564,  65   Am.   St.  B.   382; 

Concerning  the  wife 'a  sole  mortgage  Foster  v.  Honan,  22  Ind.  App:  2S2, 

of  her  personal  property  nnder  local  53  S.  E.  667 ;  YanseU  v.  Carithers,  33^ 

statutes,   see   Boot  ▼.    Sehalfner,   39  Ind.  App.  294,  71  N.  E.  158;  Appleby 

Iowa,  375.  ▼.  Sewards,  168  N.  Y.  664,  61  N.  B. 

For   the   application   of  payments  1127;  Algeo  v.  Pries,  24  Pa.  Super, 

where  husband  and  wife  mortgage  her  427. 

estate  to  secure  her  own  debt  and  also  89.  Magoflln  v.  Boyle  Nat.  Bank,  24 

a  debt  of  the  hnsband'j,  see  Williams  Ky.  Law,  585,  69  S.  W.  702. 

T.  Schwab,  56  Miss.  338.  SO.  Collier  ▼.  Doe  &x  d&m.  Alezan- 

84.  Lomaz  ▼.  Smyth,  50  Iowa,  223.  der,  142  Ala.  422,  38  So.  244. 

85.  Wilcox  T.  Todd,  64  Mo.  388.  91.   Mantonya   v.   Martin   Emerieh 
88.  Bowers  v.  Van  Winkle,  41  Ind.  Outfitting  Co.,  172  HI.  92,  49  N.  B. 

432;  Thames  v.  Rembert,  63  Ala.  561;       721. 

Lippincott  v.  Mitchell,  91  TJ.  S.  767;  92.  Cuny  v.  Brown,  12  Bob.   (La.)' 

Coleman  v.  Smith,  55  Ala.  368.  86. 


Woiueji!a  Act  that  a  wife's  conveyance  shall  convey,  b^  separate 
estate  when  the  intent  is  expressed'  in  writing,  applies  to  mort- 
gages and  similar  convejances  but  not  to  absolute  deeds.*' 

§  473.  Declaration  of  Trust. 

Where  a  wife  assigned  a  mortgage  in  trust  for  herself,  it  was 
held  to  be  presumed,  prima  facie,  that  she  intended  the  trust  to 
continue  only  during  coverture. **  In  North  Carolina  she  cannot 
create  a  trust  except  by  an  instilment  executed  as  required  by 
law  and  to  which  her  hudband  consents.®**  In  Pennsylvania  a  wife 
may  create  k  valid  trust!  of  personalty  by  trust  deed  without  the 
assent  of  her  husband.**  In  l^assachusetts  a  wife  may  convey 
her  personal  propetry  to  a  trustee  presently,  reserving  a  life  estate 
and  giving  a  remainder  over,  even  wherfe  she  intends  thereby  to 
prevent  ier  husband  from  sharing  iji  the  property  at  her  deathj 


dt 


§  474l-'Gift    . 

In  North  Oarolina  a  wife  may  validly:  giveprc^rty  wiAout 
hei*  hni^and^s:  assettt  where  «  written  instrttinient  is-  n<>t  required 
to  pass  title.*'  :  ITiider  the  Pennsylvania  Marrirf  Woiften^s  ^  Act  a 
wife'»  gift'  of  •  personal  ^voperty,  if  poseession  is  trftnsfefred,  i& 
valid,-  even:  though 'made  with  ititention  to  defeat'^  husband's 
suoce68ion:at  her'  death;  and  without  his  knowledge  till  that  time.** 
In  Texas  the  statute  permitting  a  wife  to  dispose  ^f  her'  separate 
property  by: will,  withodt  thie  eonsent  of: 'her  husband,  does  not 

apply  toi  her  gifts  cat«a  mbrfe/  .    / 

I .  ■  .  .  .  .  .         •       • 

»  ■  . 

§  475.  Lease. 

A  wife's  lease  of  her  own  separate  pr^nises  is,  on  sirong  grounds 
of  benefit,  upheld  against  her  *  in  several  States,  and  even  to  the 

ta.  Cartoll  T.  Thomas,  6«  8.  C.  520,  1.  Bledsoe  t.  Fitts,  47   Tex.  Clr. 

32  S.  E.  49T.  1907,  106  8.  W.  1142. 

•C  Bradford  v.  Bvrfiross,  20  B.  I.  f.  In  Mississippi  a  parol  lease  for 

290,  38  A.  975.  .  one  year,  made  by  a  wife  to  ber  bvs- 

05.  Rides  ▼.  Wilson,  154  N.  C.  2S2^  Iwnd,  is  not  invalid.    Ameriea  Bank 

70  8.  B.  476.  V.  Banks,. 101   U.  S.  240.     And 


M.  "Wmdol^h  ▼.  Girard  Trust  Co.,  Welsh  v.  Gates,  9  Pbila,   (Pa.)   154. 

245  Pa.  349,  91  A.  634.  But  aa  to  her  lease,  oral  or  written, 

87.  KeUey  ▼.  Snow,  1S5  Mass.  2$8,  where  the  husband  assnmed  to  make 

70  N.  E.  89.  it  on  her  behalf,  see  Mnir  t.  Bisastt, 

M.  Vann  v.  Edwards,   135  N.  C.  52  Vt.  287.    Wife's  verbal  lease  wid 

661,  47  8.  E.  784,  67  L.  B.  A.  461.  in  some  States.    Keller  v.  Klopfer,  S 

•9.  Windolph  ▼.  Girard  Trust  Oo.,  Col.  139. 
245  Pa.  349,  91  A.  684. 
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extent  of  her  executing  (wh€re''stittiti^"^4^'fielMrV^^^^ 
lrasban(f ^'cotiseiit,  atiJ  for  a  term'of  yeataL*''  l?lle  Ikdlalia 'M^^^ 
ried  Wtmien'^^'Act,  •t>rcitidiiig  th^V  a  wife  caHnof"  convey  "'"bi- 
"  incumber  "  her  separate  estate  without  her  husband^s  j'oiiidci^ln 
the  deed  or  mortgage,  does  not  include  a  l«fa«e.^'*»"'Snife-»ttaJr,.JtIifere- 
fore,  -Jeafe<)  het  Jan<fe  -for  Bot^inxote-  tJban-threci  yearsi  witir«ruV.his 
^ssent^  suoh  a  lease  .being  ndt  .an  inciunbraisioe'  within  ^tfae  ataitiite^^ 
Under  the  Missouri  Married  Women's  Act.*:wife>iiiayi  not  bind 
herself  by  a  lease  of  land  without  the.  .l^p^band's  iomder,^  even 
though  she  is  so  ol.d  t}aat  there  is '  no  possibility  of  is-sue.* ,  In 
Tenn^see  shie  cainnol  bind  herself  |)y  a  lease  except  or  land  secured 
to  her  separate'use  or  in'thei  execution  pf  a  power/  \  Tlie' Penn- 
sylvania statute,  gives  her  power  to  bind  heraeli  by  a  fease  of  land 
and'  to  collect  rent  therefor  as  tnoum  sole,  without  proof  of  her 
capacity  to  contract.       .       .      ,  .  ., 

§  476.  By  Eqiutable  Assignment.     ,       ,  ^       . 

.  An  equitable  assi^gnment; of  i^qte  and  .mprtga^e^.oii.lhe  wif^'jS 
.part  i9,recognL?e4in  ppmerOti^r  iStates.*  Othpr  S^at^s,.  Qi?i,9e^p5iPjre, 
insist  strictly  upon  the  pursuance  of  statute  formalities,  -  whether 
the  issue  be  raised  in  law  pr  equity.^^  If  equity  establish  a  lien, 
the  lien  will  have  no  retroactive  operation,  so  as  to  affect  bona  fide 
rights  previously  acquired.  •  ^      ' 

8i  Parent' vi  CallerAHa,  «4  HI.  97,'  Ind:i48ff,  S0  N.  E.  488;  Sp>iti>  ▼:iSoii- 

Bowgliisp:  ▼,  Fial^y  i50  gai;  77  j  Woodr  .ert9on:<Ind.);  1P6^  N*  K  72^4: 

ward  v»  Limdley,  43;  Ind.  333;   Child  6.  Shinlej  v.  fimitlj,  162.1i^d.  526, 

T.  Sampson,' liY  Mass.  62.    Void  witli-  TO  N.  E.  803. 

otit  her  huflbind'fl'  joindfer'in'  execii-  "      ^.  Elmis  ▼.'  HJager,  152  Mo.  Ap]^. 

tiont    D(o;Wdlf.T*  Martial,  19  B.  I;  533.  ;  493,.  133  8.  W;  866. 

But  thetuiial  local  rule. as  tp; convey-'  :    7-^  tTohnson     y. .,  Sharp^,,  4     Cold, 

ances     geiieraUy     applies.     Child    v.  (Temi.)  45. 

Sampson,  117  Ms/ss.  62.   tVTietli^r  hns-'  81  Ewing  V.  Cdttman,  9  Pa.  Super, 
band  can  zn^fte  it  as  wife's  age&t,  see  :■  444,' 43  W.  N.  C.  525. 

Sanford   f.  ,  Johnsoii,   24  .  Miiui.  ,172.  ..  9.  Baker  v.  Armstrong,  57  Ind.  189. 

"Whether,  where  lease  was  executed  by  in  equity^  even  though  the  tru3t  be 

both   spouses,   ih^   husband   has  any  created  by  parol,  it  binds  the  wife; 

concern  except  as  a^ent  for  reeeiving  for  the  note  a  chattel  is  the  principal 

rents,   accepting   siirrender,   etc.,   see  and     the     mortgage     but     accessory. 

Woodward  v.  Lindley,  43  Ind.  333.   In  Thacher  v.  Churchill,  118  Mass.  108. 

Illinois  the  wife  must  sue  in  her  own  10.  Herdman  v.  Pace,  85  111.  345. 

name    to    recover    rent.      Hayner    v.  ll.  Lewis  v.  Graves,  84  HI.  205.   An 

Smith,  63  HI.  430.  unrestricted  power  to  sell  includes  a 

4.  Heal   v.   Niagara  Oil   Co.,   150  power  to  mortgage.    See  Zane  ▼.  Ken- 
nedy, 73  Pa.  182. 
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§  477.  Dedication  to  Public  Use. 

Prior  to  the  Ohio  Married  Women's  Act  a  wife  could  not  dedi- 
cate her  separate  estate  to  public  use  except  in  the  manner  pre- 
scribed by  the  statute.** 

§  478.  Parol  Transfers. 

A  wife  cannot  bind  herself  by  a  parol  sale  of  land/'  or  by  a 
parol  assent  to  an  encroachment  on  her  land/*  or  by  a  parol  gift 
of  her  separate  estate.** 

§  479.  By  Power  of  Attorney. 

A  wife's  power  of  attorney  to  convey  land  does  not  enable  the 
attorney  to  convey  to  himself/*  nor  to  convey  contrary  to  her  in- 
struction^  if  the  grantee  has  notice.*^  Attorneys  in  fact  of  a  wife 
cannot  bind  her  by  stipulations  where  she  cannot  bind  herself,  nor 
can  they  bind  her  to  a  contract  which  she  never  authorized.** 
Fraudulent  representations  by  a  husband,  made  to  induce  a  sale 
of  the  wife's  land,  are  ground  for  cancellation  of  the  sale,  where 
the  wife  permits  the  husband  to  conduct  the  n^otiations,  executes 
the  contract  and  accepts  its  fruits,  though  she  does  not  actively 
participate  in  the  negotiations.**  Under  the  Nebraska  Married 
Women's  Act  a  wife  may  charge  her  separate  estate  with  a  mort- 
gage executed  by  her  attorney  in  fact** 

§  480.  Construction  and  Operation. 

Even  where  statutes  make  special  requirements  as  to  a  wife^s 
deed,  the  established  principles  of  construction  of  such  instruments 
apply  and  control.**  Where  spouses  are  joint  tenants,  the  wife 
does  not  convey  her  moiety  by  joining  in  her  husband's  deed  of 
his  moiety***  Where  spouses  were  tenants  in  common  of  land 
and  gave  a  mortgage  wherein  the  wife  was  mentioned  only  in  a 
release  of  dower  and  homestead,  but  both  signed,  it  was  held  that 
the  wife's  act  operated  only  to  release  dower  and  homestead  in 
her  husband's  moiety.**     No  intention  to  affect  a  wife's  inde 

12.  Westlake  v.  City  of  Yonngsto^vn,  18.  Strode  v.  Miller,  7  Ida.  16,  5« 
6»  Ohio  St.  249,  56  N.  E.  873.  P.  893. 

13.  Jackson  t.  Knox,  119  Ala.  320,  19.  Chisholm  v.  Eisenhnth,  69  App. 
24  So.  724.  Div.  134,  74  N.  Y.  S.  496. 

14.  Gilbert  v.  White,  23  Pa.  Super.  20.  Linton  ▼.  National  Life  Ins.  Co., 
187.                                                                    104  F.  584,  44  C.  C.  A.  54. 

16.  Tannery  v.  McMinn  (Tex.),  86  21.  Binkins  v.  Latham,  154  Ala.  96, 

16.  English  v.  English^  229  Mass.      45  So.  60. 

11,  118  N.  E.  178.  92.  Pierce  v.  Chace,  108  Mass.  254. 

17.  Butte  Inv.  Co.  V.Bell  (Mo.),  201  28.  Penny  ▼.  British  &  American 
8.  W.  880.                                                     Mortg.  Co.,  132  Ala.  357,  31  So.  96. 
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pendent  interests  can  be  inferred  from  th^  f SfCt  that  she  joins  with 
her  husband  in  his  deed  to  release  dower  and  homestead.^^  Where 
a  wife  conveys  her  separate  estate  by  deed  with  warranties  of  title, 
her  further  recital  of  a  release  of  dower  will  be  regarded  as  srr* 
plusage,  not  affectinj^  ti^  Utle  gmnted.'^  Where  a- wife  was  the 
owner  of  land  and  joined  with  her  husband  in  a  mortgage  of  it, 
being  mentioned  for  the  first  time  in  a  clause  releasing  dower  and 
homestead,  she  conveys  only  a  life  estate  to  the  grantee.'* 

Where  spouses  joined  in  a  deed  of  the  husband's  land  with  war- 
ranties conveying  the  land  in  trust  to  secure  his  indebtedness  to 
her,  her  rights  under  the  first  deed  were  held  not  affected  by  the 
fact  that  she  joined  with  him  in  a  later  deed  of  the  same  land  to 
a  third  person  to  secure  such  person's  claim,  there  being  no  intima- 
tion of  such  an  intention  in  the  second  deed.'^ 

A  provision  in  a  joint  mortgage  by  spouses  of  a  wife's  land  that 
surplus  on  foreclosure  should  be  paid  to  '^  husband  and  wife  "  has 
been  held  to  be  construed  as  requiring  payment  as  their  interests 
may  appear,  and  not  as  a  gift  by  the  wife  to  the  husband  of  the 
surplus." 

In  Georgia  a  wife  is  bound  by  a  deed  of  her  land  though  the 
purchase  price  was  used  to  pay  her  husband's  debts,  where  the 
vendee  was  not  one  of  the  creditors  paid,  and  was  not  party  to  the 
manner  on  which  the  money  was  used,  and  had  no  reason  to 
apprehend  that  the  wife  was  coerced.^*  Such  a  deed  of  a  wife's 
expectant  interest  in  her  living  mother's  community  estate  has 
been  held  valid  in  Texas.***  In  Vermont,  where  a  husband  re- 
nounces his  marital  rights,  the  wife's  sole  deed  of  her  land  conveys 
an  equitable  interest.*^  A  wife's  deed  of  her  expectant  interest 
in  land  of  which  her  father  might  die  possessed  is  a  nullity  in 
Virginia.*' 

In  West  Virginia  a  wife's  deed  of  her  separate  property,  if 
executed,  acknowledged  and  recorded  as  required  by  law,  operates 
to  convey  the  property  described  in  the  deed  as  though  she  were 

H.  Agar  v.  Streeter  (Mich.)»  150  28.  Harrington  y.  Bawk,  136  N.  C. 

N.  W.  160.  65,  48  S.  E.  571. 

25.  Bacbman  v.  H.  B.  Ennis  Seal  29.  Skinner  v.  Braswell,  126  6a. 
Estate  &  Investment  Go.   (Mo.),  204  761,  55  S.  E.  914. 

8.  W.  1115.  30.  Barre  v.  Daggett   (Tex.)^  153 

26.  AUendorflP  v.   Gaugengigl,   146      S.  W.  120. 

Kass.  542,  16  N.  E.  283.  31.  Blondin  v.  Brooks,  83  Vt.  472, 

27.  Augusta  Nat.  Bank  v.  Beard's      76  A.  184. 

Ex'r,  100  Va.  687,  42  S.  E.  694.  32.  Garber's  Adm'r  y.  Annentrout, 

32  Grat.  (Va.)  235. 
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sote^eveii  though  it  be  for  the  purpose  of  seci^hng  a  past-due,  debt 
of  hfer  husband  or  some' third  person,  and  without  new  consider- 
atito  moving  to  her.  " 
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:  FoUo)¥ing  tl^^  ,!Spii:it  loti-'.  mairried  Somen's  le^iflktibn,  .gone 
AniQr^oaix  courts;  now  h^ld.  the  wife  liable  on  herxooTOnant?  6oor 
tained  in  a  .conveyat^ce  ■  of  her  separate  lazidB;?^  •  Evep:  upoiilier 
covj&nBnts  the  wife  maj,  in  some  States^  >beJBiied  \ik&iw'^lti^e 
.woman,*^  Where:  a.  wife  is  liable  oh  heT<  eotsen^aaits'  oi^weatUDtf 
thjB  cQveijajiteje  need;  not  pWd  the  statute  ^liiaking  her  liable.'^  ,*•    . 

§  48f2.  Extent  of  Lito  or  Liability.    ■ 

Whefi^  property  of  each  spoiise  is  included  in  a  mortgage  S[^^ 
to  secure  his  debt,  his  property  should  be  first  resorted  ta  to  pay 
it.  The  whole  of  Ti'is  estate  must  1)6  first  exhausted  before  re- 
sorting tbhefs.**  Thus,  whfirp' the  whole  of  the  property,  itiort- 
cjiged  was  that  of  the  wife:  and  was  sold  on  foreclosure  after  her 
death,  'his  curtesy  rights*  should'  be  first  sold,  to  exoiver'ate  her 
estate  'pro  ianto?^  Likewise  where  the  paortgage  covers  both  (^m- 
rtilmity  ^property  and  the  wif^^'s"  separate  estate,  the  communi^ 
property  nriist  be  first  resorted  to.*^'  the.  fact  that  a  wife^s  mort- 
gkgl^  to  secure  her  hiisbatid's  debit  includes  both,  her  property  and 
his  does  not  make  her  property  a  primary  fund  out  of.  which  the 
debt  is  to  be  satisfied,  though  part  of  the  property  was  the  home- 
dtead.^^  'Where  spouses  mortgage  land  which  they  own  by  moieties 
to  secure  his  (iel>t,  arid  the  mortgagee  redeems  the  husband's  inpiety 
fromi  an  execution  against  it,  he  .cannot;  enforce  his  claim  therefor 
agaitist  the  wi.fe'^  liioiety."     Wliere  a  wife  joins  in  a  mortgage  of 

33.  BoUins  v.  Menager,  22  W.  Va.  38.  Stoehr  v.  Moerlein  Brewi]i|r  Oo.. 
461.  27  Ohio  Cir.  Ct.  330.   . 

34.  Bafiford  t.  Peirgon,  7  AHen  3d.  Kinney  v.  Hearing  (Ind),  87 
(Mass.),  524;  Gantcr  v.  WiUiams,  40  N.  E.  1053  (reh.  den.,  44  Bid.  App. 
Ala.  561;  Bichmond  v.  Tibbies,  26  590,  88  N.  E.  865);.  HarzingtMi  ▼. 
Iowa,  474.  Bawls,  136  N.  C.   65,  48  8.  E.   571; 

35.  Worthington  v.  Cooke,  52  Mo.  Aldewon's  Adm'r  v.  Alderson,  53  W. 
297.  Va.  388,  44  8.  E.  313. 

36.  Dickey  v.  Kalfsbeck,  20  Ind,  40.  Schneider  v.  Sellers,  25  Tex.  Civ. 
App.  290,  50  N.  E.  590.  226,  61  S.  W.  541. 

37.  Shew  V.  Call,  119  N.  C.  450,  26  41.  Graham  v.  Lamb,  120  Mich.  577, 
8.  E.  33,  56  Am,  fit.  B.  678 ;  Hall  v.  79  N.  W.  804,  6  Det  Leg.  N.  276. 
Kvcf,  48  W.  Vn.  353.  37  8.  E.  594;  42.  Freud  ▼.  Buhl,  126  Mich.  129, 
Sherrod  ▼,  Plxon.  120  N.  C.  60,  26  85  N.  W.  463,  7  Det.  Leg.  N.  745. 
S.  E.  770;  Bowcn  v.  Divy,  Tl  8.  C.  492, 

61  S.  K.  874. 
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iier  estate  to  secure  lier  hizsbaud'a  debt,  the  surplus  on  foreclosure 
belongs  to  Jier,  though  th«  mortgage  provides  that  it  be  paid  to  the 
spouses  jointly/"  A  wife's  liability  on  her  moctgage- oaam6t.  be 
affected  by  a  subsequent  agreement  between  h&t  husband  and  the 
mortgagee.** 

§  483.  Effect  of  Extei)sion  of  Tiaxtffn  Novation. 

Where  a  wife  gives  a  mortgage  as  surety  for  her  husl^and  she 
is  released  where  he  ^nd  the  mortgagee  make  a  material  alteration 
in  the  contract  without  her  consent**^  Mere  indulgences  as  to  time 
given  by  the  mortgagee  to  the  husband  will  not  release  the  wife, 
if  the  mortgage  does  not  bind  himself  to  give  further  time.** 
Where  the  record  title  to  the;  property  mortgaged  is  in  the  husband 
the  wife's  liability  will. not  be  released  by  alt^rt^tions  in. the  con- 
tract unless  she  shows  that  the  mortgagee  knew  of  her  claim  when 
the  alterations  were  made.*^  It  has  been  held  otherwise  in  Kansas 
and  Pennsylvania.** ' 

Where  the  proceeds  of  a  wife's  mortgage  to  pay  her  hiisbahd's 
debt  were  to  be  paid  by  the  mortgagee  to  the  creditor,  it  was  held 
not  a  diversion  of  funds  where  the  credit6r  took  the  note  by 
indorsement  instead  of  the  funds.** 

Where  a  mortgage  was  given  to  secure  a  husband's  debt,  and 
there  is  no  evidence  that  the  creditor  intended  to  take  it  as  satis- 
faction of  the  debt,  the  subsequent  cancellation  of  the  mortgage 
by  the  creditor  in  his  will  operates  to  discharge  the  mortgage  and 
to  release  the  surety,  except  so  far  as  necessary  to  meet  deficiency 
in  the  assets  of  the  testator  to  pay  his  debts/* 

In  Kentucky  a  wife  who  gives  a  mortgage  to  secure  her  husband's 

43.  Kinner  v.  Walsh,  44  Mo.  65.  E.     917;     Vanderwolk    ▼.    M^ttliaei 

44.  Chrirtensen  v.  Wells,  52  8.  C.  (Tex.),  167  S.  W.  304;  Red  River 
497,  80  S.  B.  611.  Nat.  Bank  v.  Bray  (Tex.)*  132  8.  W. 

45.  Westbrook  v.  Beltoa  Nat.  Bank  96S. 

(Tex.),  75  8.  W.  S42;  Angel  ▼.  Miller  46.  Frickee  v.  Donner,  35  Mich.  151 

(Tex.),  39  8.  W.  1092;  Schnei<!«r  v.  47.  Oreighton  v.  Grand,  73  Neb. 660, 

Sellers,  9S  Tex.  380,  84  8.  W.  417;  103  N.  W.  284. 

Higgins  T.  Deering  Harrester  Co.,  181  48.   Kauffman  •v.  Rowan,  18.9  Pa. 

Mo.  300,  79  8.  W.  959;   Bruegge  V.  121^  42  A.  25,  29  PHtsb.  Leg.  J.  (N. 

Bedard,  89  Mo.  App.  543;    Johnaon  8.)   325;  Jemiess  v.  Cutler,  12  Kan. 

V.  Franklin  Bank,   173  Mo.   171,  73  600. 

8.  W.  191;  Post  ▼.  Losey,  111  Ind.  49.  8igel  Campion  Live  8tock  Com- 

4, 12  N.  £.  121,  60  Am.  R.  677;  Flem-  mission  Co.  y.  Haston,  68  Kan.  749, 

ing  V.  Borden,  127  N.  C.  214,  37  8.  E.  75  P.  1028. 

219,  53  L.  R.  A.  316;  De  Barrera  v.  50.  Dibble  ▼.  Richardson,  171  N.  Y. 

Frost,  39r  Tex.  Civ.  544,  88  S.  W.  476;  131,  63  N.  E.  829. 

roster  V.  Davis,  175  N.  C.  541,  95  8. 
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debt  is  not  a  surety^  so  that  her  liabilily  is  not  released  by  a 
novatiaa,'^^  nor  by  renewals  of  the  note  without  her  consent."* 
In  Oklahoma  a  wife  who  joins  her  hnsband  in  mortgaging  their 
homestead  does  not  become  a  surety  so  ad  to  be  released  by  an 
extension  of  time  without  her  consent** 

§  484.  Conveyances  in  Fraud  of  Creditors. 

In  Maryland  a  conveyance  of  a  wife's  properly  to  a  trustee,  with 
a  provision  that  the  income  shall  be  paid  to  her  but  that  the  corpus 
shall  be  out  of  the  reach  of  creditors,  has  been  held  invalid.** 
A  deed  in  fraud  of  creditors  which  is  invalid  for  failure  to  comply 
with  the  statute  ie  not  confirmed  so  as  to  shut  out  creditors  de- 
frauded thereby  where  a  later  deed  which  complies  with  the  statute 
is  executed  and  delivered  with  the  intention  of  confirming  the  firsl 
deed.'' 

§  485.  Rights  and  Liabilities  of  Purchasers. 

In  Kentucky,  where  a  wife's  deed  is  void  for  want  of  due 
acknowledgment,  she  may  recover  the  land  from  a  purchaser  of 
the  grantee/'  It  was  held  xytherwise  in  that  State  where  the 
dpouses  conveyed  the  wife's  separate  estate  to  a  third  person,  who 
at  once  reconveyed  to  the  husband,  each  deed  reciting  a  cash  con- 
sideration, and  where  the  husband  conveyed  to  one  who  had  no 
knowledge  that  the  transactions  were  intended  to  evade  a  provision 
in  the  instrument  creating  the  estate,  prohibiting  her  from  selling 
or  incumbering  the  estate  for  the  husband's  debts.'^ 

Where  a  wife's  deed  is  void  for  failure  of  her  husband  to  join, 
the  land  is  chargeable  with  the  amount  paid  as  consideration  for 
the  convevance,"  as  well  as  for  the  amount  of  increase  in  the  value 
of  the  land  by  improvements  made  by  the  vendee  in  good  faith 
where  the  deed  is  void  because  of  failure  of  the  grantor  to  comply 
with  conditions  of  her  right  to  convey.**     But  where  a  wife  sold 


61.  Magoffin  v.  Boyle  Nat.  Bank,  24 
Ky.  Law,   585,  69  S.  W.  702. 

58.  New  Farmer's  Bank's  Trastee 
V.  Blythe,  21  Ky.  Law,  1033,  53  8. 
W.  409,  54  8.  W.  208;  8taib  v.  Ger- 
man Ins.  Bank,  179  Ky.  118,  200  8. 
W.  322. 

53.  Bennett  v,  Odneal,  44  Okla.  354, 
147  P.  1013. 

54.  Brown  v.  McGill,  87  Md.  161, 
39  A.  613,  67  Am.  St.  R.  334,  39 
L.  B.  A.  806. 


65.  Murphy  t.  Green,  128  Ala.  486, 
30  So.  643. 

56.  Pribble  &  Hall,  13  Bush  (Ky.), 
61. 

57.  Johnson  v.  Mutual  Idfe  Ins*  Co., 
113  Ky.  871,  24  Ky.  Law,  668,  6^  B. 
W.  751, 

58.  Furnish 'a  Adm'r  v.  Lilly,  27 
Ky.  Law,  226,  84  8.  W.  734. 

69.  BeU  Y.  Blair,  28  Ky.  Law,  614, 
89  8.  W.  732. 
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her  S'tanding  timber  by  a  deed  which  ws^  void  because  of  the  non- 
joinder of  her  husband^  she  was  held  entitled  to  recover  the  value 
of  the  timber  after  the  grantee  had  cut  it/* 

Where  a  husband  takes  title  in  his  own  name  to  land  paid  for 
with  his  wife's  money  and  conveys  it  to  a  third  person  who  con- 
veys it  to  others,  the  wife,  in  order  to  recover  the  land,  must  show 
that  those  holding  under  her  husband  were  not  bona  fide  pur- 
chasers.*^  Where  spouses  convey  land  of  which  the  legal  title  is 
in  the  husdband  and  the  equitable  title  in  the  wife  by  a  deed  of 
trust  void  because  given  to  secure  the  husband's  debts,  the  bene- 
ficiary in  the  deed  is  not  a  bona  fide  purchaser  for  value.** 

In  Louisiana  a  transaction  whereby  a  wife  sells  her  separate 
property  vests  a  good  title  in  the  vendee,  though  with  the  proceeds 
she  pays  her  husband's  debts.**  In  North  Carolina,  where  a  wife 
avoids  her  deed  the  purchase  price  will  be  declared  to  be  an  equi- 
table lien  on  the  land.*^ 

§  486.  Laches. 

The  wife's  right  to  recover  her  separate  estate  conveyed  under 
an  invalid  deed  may  be  barred  by  laches,**  but  in  Georgia  laches 
will  not  be  imputed  to  her  for  a  ten  years'  delay  in  suing  to  cancel 
a  deed  made  to  her  husband  without  the  authority  of  the  Superior 
court,  as  required  by  the  statute,  where  during  that  time  she  con- 
tinues in  possession  with  him.** 

§  487.  Estoppel  to  Deny  Validity. 

Where  a  deed  is  void  for  non-compliance  with  a  statute  as  ta  the 
husband's  joinder,  no  estoppel  usually  arises  against  the  wife  to 
assert  her  title,*^  even  though  she  received   the  full  considera- 


€0.   Farmers'  Bank  t.  Bichardson, 
171  Ky.  340,  188  8.  W.  406. 

61.  Sparka  v.  Taylor,  »»  Tex.  411, 
90,  S.  W.  485,  6  L.  R.  A.  (N.  8.)  381. 

62.  Shook  V.  Southern  Building  & 
Loan  Assn.,  140  Ala.  575,  87  Bo.  409. 

63.  Hamilton  v.  Moore,  136  La.  631, 
87  So.  523. 

64.  North  v.  Bunn,  122  K,  C.  766, 
29  8.  .E.  776. 

65.  McPeck's   Heirs   v.    Graham's 
Heirs,  56  W.  Va.  200,  49  8.  E.  125. 

66.  Echols  V.  Green,  140  Ga.  678,  79 
B.  E.  557. 

67.  Venters  v.   Fotter   (Ky.),  212 
8.  W.  117;  Syck  v.  Hellier,  140  Ky. 


388,  131  8.  W.  30;  Smith  v.  Ingram, 
130  N.  C.  100,  40  a  E.  984,  61  L.  B. 
A.  878;  V^ilkins  V.  Lewis  (Pla.),  62 
So.  762;  V^eber  v.  Lightfoot,  152  Ky, 
83,  153  8.  W.  24;  Daniels  t.  Mason, 
90  Tex.  240,  38  8.  W.  161,  59  Am.  St. 
R.  815;  Merriman  ▼.  Blalack,  56  Tex. 
Civ.  694,  121  S.  W.  552;  Fiyst  State 
Bank  of  Tomball  v.  Tinkham  (Tex.), 
19*5  8.  W.  880;  Johnson  v.  Elliott,  64 
Fla.   318,  59  So.   944. 

In  Tennessee  it  has  been  held  that 
where  a  husband  is  in  the  penitentiary 
and  the  wife  represents  that  she  is  a 
widow,  she  is  estopped  to  deny  the 
validity  of  her  deed  because  of  his  non- 
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tion,**  or  indirectly  received  its  benefits/*  or  makes  verbal  or  written 
statement©  that  she  will  not  deny  the  validity  of  her  deed/*^  nor 
will  those  claiming  under  her  after  her  death  be  so  estopped/*  •  It 
has  been  held  otherwise  where  the  contract  of  sale  was  made  prior 
to  coverture.''^  In  Indiana  it  is  held  that  an  express  recital  in  a 
"wife's  mortgage  that  it  was  for  her  sole  benefit,  and  that  the 
husband  derived  no  advantage  from  it,  did  not  estop  her  from 
Showing  its  invalidity  because  she  was  a  surety,"  nor  is  she  pre- 
cluded from  that  defence  by  such  a  recital  where  the  mortgagee 

*  * 

blew  she  was  acting  as  a  surety,^*  nor  where  she  represents  to  a 
mortgagee  that  the  tratisaCtion  is  solely  for  her  benefit,^  and  where 
after  due  investigation  he  in  good  faith  relies  On  such  representa- 
tion/*^ but  where,  after  giving  the  first  mortgage  as  surety,  she 
secures  another  loan  And  gives  a  mortgage  on  the  same  and  other 
separate  property  and  pays  off  the  first  mortgage,  she  cannot 
defend  against  the  second  mortgage  on  the  ground  that  the  first 
was  given  as  a  surety.'* 

Where  ^  wife  stands  by  and  permits  hfv  husband  to  transfer  her 
property  as  his  own,  and  permits  the  vendee  to  believe  that  it  is 
his,  she  is  estopped  from  questioning  the  vendee's  title,"  and  the 
same  may  be  true  where  she  permfts  her  husband  to  convey  her 
land  as  his,  she  assenting  to  the  sale,'*  especially  where  the  spouses 
later  claimed  and  received  payment  of  a  note  given  for  the.  pur- 
chase price.'*     A  wife  is  not  estopped  from  asserting  her  interest 

joinder  as  required  by  statute.    Bryant  Coke  Co.  (Ky.),  207  S.  W.  18;  Sloss- 

▼.  Freeman,  134  Tenn.  169,  183  S.  W.  Sheffield  Steel  &  Iron  Co.  ▼.  Lollar, 

731.  170  Ala.  239,  54  So.  272. 

68.  Brown  v.  Pechman,  53  S.  C.  1,  73.  BiedenkofF  v.  Brazee,  28   Ind. 

30  S.  E.  586.  App.  646,  61  N.  E.  954. 

6».  Bank  of  Mobile  v.  SraiHh  (Ala.),  74.  Ft.  Wayne  Trust  Co.  v.  SjyUer, 

81   So.   193;    Corinth   Bank  &  Trust  34  Ind.  App.  140,  72  N.  E.  494. 

Co.  V.  Pride  (Ala.),  79  So.  255;  Bich-  75.  Trinkle  v.  Ladoga  Bldg.  Loan 

ard8on  v.  Stephens,  122  Ala.  301,  25  Fund  &  Savings   Assn.    (Ind.),   117 

So.  39;  Marbury  Lumber  Co.  v.  Wool-  N.  E.  542* 

'  folk  (Ala.),  65  So.  43;  Bank  of  Mo-  76.   Field  y.  CampbeU   (Ind.),   68 

bUe   y.   Smith    (Ala.),    81   So.    193;  N.  E.  911. 

Hanchey  v.  Powell,  171  Ala.  597,  55  77.  Grant  v.  Bicker,  56  8.  C.  476, 

So.  97;  Hamil  y.  American  Freehold  35  S.  E.  132. 

Land  Mortg.  Co.,  127  Ala.  90,  28  So.  78.  Marchant  y.  Youn^,  147  Ga.  37, 

558  92.8.  E,  863. 

70.  May3  y.  Pelly  (Ky.),  126  S.  W.  79.  Scalea  y»  Johnson  (Tex.),  41 
713.  S.  W.  828;  Harle  y.  Texas  Sonthem 

71.  Hellard  y.  Rockcastle  Mining,  By.  Co.,  39  Tex.  Civ.  43,  86  S.  W. 
Lumber  &  Oil  Co.,  153  Ky.  259,  154  1048;  Morrison  y.  Balser,  35  Tex. 
S.  W.  401.  CiT.  247,  80  8.  W.  248. 

78.  Lockart    y.    Kentland    Coal    & 
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in  land  owned  by  the  spouses  jointly  by  knowledge  that  her  hus- 
band is  negotiating  for  its  sale  as  his,  and  by  casual  expressions  of 
satisfaction  with  the  transaction  after  it  is  made/^ 

Where  a  wife  permitted  her  husband  to  lease  her  property  in  his 
own  name  and  coEect  the  rents,  it  was  held  that  she  was  estopped 
to  deny  his  authority,*^  especially  where  it  appeared  that  she  per- 
sonally'received  rents  under  such  lease^  and  gave  receipts  in  his 
name.**  Where  a  husbiand  conveyed  to  his  wife  his  interest  in 
their  estate  by  the  entirety,,  and  she  conveyed  the  whole  estate  to 
a  third  person  by  a  warranty  deed,  both  were  held  estopped,  to 
question  the  title  of  her  grantee.^*  A&  against  an  innocent  pur- 
chaser a.  wife  is  estopped  to  deny  that  the  oonsideration  of  a  deed 
passed  to  her  where  her  deed  contains  a  recdtal  that  such  was  the 
fact.**  A  wife  is  not  estopped  to  assert  her  right  to  land  incum- 
bered by  an  invalid  mortgage  by  fraudulent  representations  as  to 
her  capacity  to  bind  herself  where  the  mortgagee  knew  the  real 
facts.***  .  Where  a  contingent  right  not  capable  of  assignment  was 
sought  to  be  assigned,  that  fact,  coupled  with  subsequent  conduct, 
continued  till  the  title  of  the  assignor  had  become  perfect,  was' 
held  to  raise  an  estoppel  to  deny  the  validity  of  the  assignment.*' 

Where  a  wife  conveyed  land  to  her  husband  by  a  deed  express-. 
ing  a  full  consideration^  and  not  reciting  the  relationship  of  thfe. 
parties,  she  was  held  estopped,  under  the  Alabama  statute,  to 
assert,  as  against  her  Husband's  mortgagee,  that  there  was  no  con-; 
sideration,  where  she  joined  in  such  mortgage  and  where  the  mort- 
gagee had  no  notice  of  the  facts  relating  to  the  conveyance  to  tne, 
husband,  there  being  no  evidence  of  an  abuse  of  the  confidential 
relationship  of  the  spouses.*^ 

Where  spouses  as  tenants  by  the  entirety  platted  the  land  so 
held,  and  on  the  plat  imposed  certain  restrictions,  it  was  held  that 
the  surviving  wife  was  bound  to  perform  the  restrictions  specified 

W.  McNeeley  V.  South  Penn  Oil  Co.,  il3   Ky,  871,  24  Ky.  Law.   668,  69 

52  W.  Va.  616,  44  S.  E.  508,  62  L.  S.  W.  751. 

B.  A.  562.    '  8S.    IndianapoHB    BrewSag    Co.    ▼. 

81.  Johnson    v.    Ehrman    Brewing  Behnke,  41  Ind.  App.  28B,  81  N.  E. 

Co.,  ee  App.  IHv.  103,  72  N.  T.  S.  119. 

639.  Se.  Marsh  v.  Marsh,  92  Neb.  189, 


Western  New  York  ft  P.  By.  Co.  137  N.  W.  1122. 

V.  Bieeke,  8*3  App.  Div.  576,  81  N.  Y.  87.  Odboi^e  V.  Cooper,  113  Ala.  405, 

a  1093.  21    So.    320,    59    Am.    St.    B.    117. 

88.   Hardwick   v.    Salzi,    46    Misc.  To    the    same   efftect  ^ee    Stacey    v. 

Rep.  1,  93  N.  Y.  S.  265.  Walter,  125  Ala.  2.9.1,  £8  So,  89,  82 

84.  Johnson  v.  Mntnal  Life  Ins.  Co.,  Am  St.  B.  235. 
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in  the  plat  in  favor  of  a  grantee  whose  deed  did  not  specify  all  of 
them,  but  who  had  relied  on  the  plat.®* 

Where  a  wife  in  a  deed  of  trust  authorizes  the  grantee. to  pay  off 
incumbrances  on  her  land,  which  is  done,  she  is  thereafter  estopped 
to  claim  that  she  did  not  authorize  such  payment  in  writing,  within 
the  meaning  of  the  California  statute  requiring  such  authoriza- 
tion.®^ In  Texas  it  is  held  that  a  wife  is  not  estopped  to  assert 
her  equitable  title  to  land  under  a  parol  gift  from  her  fathel*,  and 
possession  thereunder,  by  agreeing  that  a  purchaser  of  the  land 
from  her  shall  take  title  directly  irom  the  father,  and  surrendering 
possession  to  such  purchaser.*^  In  Louisiana  a  wife  who  has 
obtained  from  a  court  a  certificate  authorising  her  to  mortgage  her 
land  cannot  afterwards  attack  the  validity  of  the  certificate  or 
contradict  the  statements  made  to  obtain  it.*^ 

§  488.  Ratification. 

Where  a  statute  forbids  a  wife  to  pay  her  husband's  debts,  her 
ratification  will  not  validate  a  sale  of  her  i:epara/te  estate  for  such 
purpose.^*  Where  a  wife  joined  with  her  husband  in  an  action 
to  cancel  a  contract  of  sale  made  by  the  husband  alone  affecting 
land  which  they  owned  in  common,  and  to  forfeit  payments  made, 
by  the  vendee,  it  was  held  that  she  was  bounity  her  ratification/^* 
Where  a  husband  joined  in  a  conveyance  of  the  reversion  of  a 
wife's  land  after  a  lease  in  which  he  did  not  join,  it  was  held  that 
he  ratified  the  lease,  making  it  effectual  to  pass  the  wife's  interest 
during  the  term.**  In  Connecticut  a  wife  may,  after  her  hus- 
band's death,  effectively  ratify  her  act  during  coverture  which  was 
not  binding  for  want  of  the  husband's  joinder.*"  Since  under  the 
Worth  Carolina  statute  a  husband's  execution  of  a  lien  on  thf 
wife's  crops  without  her  joinder  is  void,  her  ratification  of  his  act 
will  not  validate  it,  even  after  his  death.** 

Where  a  wife  granted  land  in  Pennsylvania  without  her  hus- 
band's joinder,  as  required  by  the  statute,  her  failure  16  repudiate 

88.  Schickhaus  v.  Sanford^  83  N.  J.  92.  Grant  ▼.  Miller,  107  Ga.  804,  33 
Eq.  454,  91  A.  878.  S,  E.  671. 

89.  Continental  Bldg.  &  Loan  Ass'n  98.  WMting  v.  Dougiiton,  31  Wash. 
▼.  Wilson,  144  Cal.  776,  78  P.  254.  327,  71  P.  1026. 

90.  Cauble  v.  Worsham,  96  Tex.  86,  94.  Winestine  "v,  Liglatxki-Marka 
70  8.  W.  737,  97  Am.  St.  R  871.  Co.,  77  Conn.  404,  59  A.  496. 

91.  KoMman  ▼.  Co«(hraa6,  132  La.  95.  Pettus  ▼.  Gault,  81  Conn.  415,  71 
303,  61  So.  382;   Clark  v.  Whitaker.  A.  509. 

117  La.  298,  41  So.  580.  W.  Rawlings  ▼.  Neal,  126^.  C.  271^ 

35  S.  B.  597. 
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the  deed  in  a  partition  proceeding  to  which  she  was  a  party  and 
which  involved  th^  land  granted  was  held  a  ratification  of  the 
deed.'^  In  Texas  a  conveyance  of  a  wife's  land  'by  the  hlisba!iid 
under  power  of  attorney  may  be  effectively  ratified  ^  as  to^  veet 
title  in  the  grantee  by  a  deed  given  by  the  sponses  jointly  for  that 
purpose^  if  the  rights  of  third  persons  have  not  intervened/*  In 
the  same  State  a  lease  of  the  wife's  land,  void  because  of  her  failure 
to  join,  was  held  ratified  where  she  later  signed  a  properly  exe- 
cuted and  acknowledged  assignment  of  the  lease,  aimexing  it  ta 
the  assignment.** 

§  489.  Avoidance. 

A  wife  may  have  cancellation  of  a  deed  of  land  of  which  her 
husband  had  the  legal  and  she  the  equitable  title  where  the  deed 
was  not  acknowledged  by  her  as  required  by  the  Alabama  statute.V 
Where  a  wife's  conveyance  is  void  because  made  in  payment  of 
the  husband's  ddbts^  in  violation  of  the  Georgia  statute,  she  may 
maintain  ejectmenjt  against  the  grantee  or  any  grantee  of  his  witik 
notice  of  the  conBideration,  without  bringing  a  bill  to  cancel  the 
deed,*  or  she.  may  maintain  a  bill  for  cancellation/ 

In  Missouri,  where  a  wife  conveyed  her  property  to  pay  her 
husband's  debt  and  received  a  balance  over  and  above  the  amount 
of  the  debt,  she  was  held  entitled  to  a  reconveyance  only  on  pay- 
ment of  the  amoimt  so  received/  In  Pennsylvania,  in  such  case, 
sthe  must  return  the  consideration  and  reimburse. the  grantee  for 
expenses  incurred.*^  In  Texas  she  is  not  required  to  refund  the 
consideration  of  4i  deed  which  is  void  because  not  duly  acknowl- 
edged as  a  prerequisite  to  recovery  of  the  land  conveyed,*  nor  in 
Temxessee,  where  the  deed  is  void  because  in  violation  of  a  re- 
straint of  alienation.''  To  set  aside  a  deed  of  spbuses  fcwr 
fraud,  it  must  appear  that  the  grantees  had  knowledge  or  notice 


87.  In  re  Simons  ^  !E28tate,  20  Pa. 
Super.  450. 

98.  Scales  v.  Johnson  (Tex.),  41  S. 
W.  828. 

89.  Aeoarete  v.  Pfaff,  S4  Tex.  (Hv. 
875,  78  S.  W.  874. 

1.  Shook  ▼.  Southern  Bldg.  ft  Loan 
AM'n,  140  Ala.  575,  37  So.  409. 

9.  Taylor  v,  Allen,  112  Oa.  330,  37 
8.  E.  408;  Bond  ▼.  Snllivan,  133  Ga. 
180,  85  S.  B.  378. 

8.  Oihriore  v.  Hunt,  137  Cte.  872,  73 


S.  E.  364;   Hamilton  v.  DnvaU,  148 
Ga.  432,  83  S.  E.  103. 

4.  Newman  y.   Newman,  158  Mo.  i 
398,  54  S.  W.  19. 

5.  McCoy  V.  Niblick,  821  Pa.  183, 
70  A.  577. 

8.  Silcock  v.  Baker,  25  Tex.  Giv. 
508,  61  S.  W.  939. 

7.  Travis  v.  Sitr  (Tenn.),  185  S.  W. 
1075;  Webber  V;  Lightfoot,  158  Ky. 
83,  153  S.  W.  24. 
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of  the  fraud  before  giving  the  consider atkon.'  A  wife  cannot 
aroid  her  deed  where  such  ayoidance  would,  cerate  as  a  fraud/ 
Bor  can  ^  have  cancellatioiii  of  a  deed  merely  because  she  did 
not  understand  it  when  it  was  executed,^^  unleos  there  is  evidence 
that  she  intended  to  obtain  money  to  pay  her  husband's  debts/^ 
A  wife's  deed  may  be  avoided  for  duxess,^^  but  not  where  the 
grantee  did  not  know  of  the  duress.^'  The  mere  fact  that  a 
grantee  knew  that  a  husband  was  intemperate  and  tyrannical  is 
not  enoujgh  to  charge  him  with  notice  that  a  wife's  deed  to.  him 
was  obtained  by  the  husband's  coercion.^* 

The  invalidity  of  a  wife's  conveyance  because  given  to  pay  her 
husband's  debts  cannot  be  taken  advantage  of  by  a  third  person  in 
litigation  to  Which  she  is  not  a  party  and  in  which  she  has  no 
interest)^"  oTj  in  Oonneoticut,  even  where  she  is  a  tiominal  party,  ^* 
or  even  though  the  plaintiff  in  such  action  is  the  husband  and 
though  he  sues  ae  an  incompetent  by  his  Wife  as  guardian  ad 
Kfem.*^  Where  the  statute  forbids  a  wife  from  being  a  surety,  a 
oomplaint  to  set  aside  sudh  a  transaction  which  merely  alleges  that 
the  mortgage  was  given  to  secure  her  husband's  debt  states  a  cause 
of  action."  In  a  suit  to  det  aside  a  Wife's  mortgage  as  being  void 
because  she  was  a  surety,  she  has  the  burden  of  proof/*  A  con- 
tract  whereby  a  wife  transfers  property  In  satisfaction  of  her 
husband's  debts  is  not  voidable  where  she  recefv^s  a  valuable 
consideration  for  so  doing.*®     Where  a  wife  mortgtiges  her  prop- 


8.  Pratt  Land  &  Improvement  Go.  y. 
M«Clain,  135  Ala.  452^,  33  8o«  1S5,  93 
Am  8t,  R  879/ 

e.  Harris  v.  Smith,  98  Tenn.  ;286, 
39  S.  W.  343. 

10.  McBaniels  t.  Bammons,  75  Ark. 
139,  8S  S.  W.  997. 

11.  CaldweU  y,  Trezevant,  111  La. 
410,  30  8o.  619. 

12.  Bostad  V.  Thorsen  (Ore.)>  163 
Pac  423,  L.  B.  A.  1917D  1176. 

la.  Frasore  v.  McGoire,  23  Ky.  Law, 
1990,  66  8.  W.  1015;  Johnson  v.  A. 
Lefler  Oo.|  122  Ga.  670,  50  S.  E.  488; 
Brady  v.  Equiteble  Trust  Co.,  178 
Ky.  693,  199  S.  W.  1082;  Coloi^ial 
Bldg.  ft  Loan  Assn.  ▼•  Griffin,  85  N. 
J,  Eq.  456,  9d  A.  901;  Byan  v.  Strop, 
253  Mo,  1,  IW  B.  W.  700;  K«u£fman 
T.  Bowan,  189  Pa.  121,  4S  A.  a5>,  29 
PittBb.  Leg.  J.  (N.  8.)  325. 


14.  Pratt  Lan4  &  Improvement  Co. 
V.  McC!aih,  135  Ala.  452,  33  So.  185, 
93  Am.  8t.  B.  35. 

15..  Henry  v.  Ayer,.  102  G».  140,  29 
8.  B.  144. 

16.  Pettns  ▼.  Oault,  81  Conn.  415, 
71  A.  509. 

17.  Thompson  v.  Davis,  172  CaL  491, 
157  P.  595. 

18.  Warner  v.  Jennings,  37  lad. 
App.  394,  76  N.  E.  1013. 

la*  Bnshard  y.  MeCay  (Ala.),  77 
So.  699;  Interstate  Bank  y.  Wesley, 
178  AIi^.  186,  69  So.  621 ;  LattkjBi  t. 
Lovell,  176  Ala.  334^  58  So.  ;i58;  Hall 
y.  Gordon  (Ala.),  66. Be.  493;  fitemple 
y.  Guyer,  143  Ala.  613,  42  So.  106; 
Gibson  v.  Wallace,  147  Ala.  332,  41 
So.  960.      . 

SO.  Hamilton  y.  Hapilton,  162  Ind. 
430,  70  N.  E.  535 ;  Brady  y.  EqoHable 
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erty  and  tile  money  is  paid  to  her  agent,  she  cannot  avoid  it  on  the 
ground  that  she  was  a  surety  where  her  husband  obtains  the 
money  from  the  agent  auid  uses  it**  Uilder  the  Louisiana  statute 
a  wife  must,  within  five  years  from  the  time  of  the  dissolution  of 
the  marriage  or  the  majority  of  the  wife's  heir,  as^^rt  her  title  to 
property  conveyed  by  a  deed  which  id  void  because  given  to  pay 
her  husband's  debts.**  lii  the  same  State,  she  will  be  bound  by 
her  disposal  of  her  property  in  the  interest  of  her  husband  as 
against  those  who  have  dealt  with  hiib  on  the  faith  of  his  apparent 
title,  though  she  is  not  generally  liable  as  surety  for  him,**  and 
cannot  attack  a  mortgage  given  by  a  corporatio^  for  mfirital  coer- 
cion, fraud  or  error  in  her  sale  of  th»  mortgaged  property  to  one 
who  conveyed  it  to  the  corporation.** 


Trast  Oo.,  17S  Ey.  '698,  109  S.  W. 
1082;  Lewis  ▼.  Ferris  (N.  J.),  50  A. 
630. 

81.  Hamil  y.  Actterivsan'  Fioehold 
Land  Mori.  Co.,  127  Ala.  90,  2«  8o« 
558.     •       -.   5    '  •   '•     .    r    V 


:  M.  AfimholbtiVi  ▼.  Fah^,  111  La. 
931,'3&  S»:  98^ 

9&t  Clark  y.  Whitaker,  117  La.  298, 
41  €t.  580; 

M.  Paffiiit:v..Finl{  Nat.  Bank,  135 
La.  884,  64  So«  2138. 
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519.  Bights  of  Creditors. 

§  490.  What  Law  Governs. 

Generally  the  construction  of  a  marriage  setdement  is  governed 
by  the  law  of  the  intended  matrimonial  domicile,**  but  in  New 
Jersey  it  is  held  that  the  law  of  the  State  where  the  settlement  is 
made  and  the  marriage  celebrated  will  govern.**  Where  a  valid 
settlement  reservee  to  the  wife  her  separate  property  as  though 
sole,  the  common  law  as  to  the  rights  of  parties  is  inapplicable.*^ 

S5.  Mueller  v.  Mueller,  127  Ala.  356,  foreign  to  the  place  of  contract,  aa 

28  8o.  465.  antenuptial  contract  must  specifically 

36L  New  Jersey  Title  Guaranty  &  include   snch   a   property.     Clark   t. 

Trust  Co.  V.  Parker   (N.  J.),  96  A.  Baker,  76  Wash.  110,  135  P.  1025. 

574.    To  affect  property,  subsequently  27.  Overall  ▼•  EUis,  38  Mo.  209. 
asquired  hy  ^ther  spouse  in  a  State 
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§  491.  Marrias^e  Settlements  Favored  by  Public  Policy. 

Public  policy  does  not  inhibit  settlements  between  persons  oonr 
templating  marriage.^'  Such  agreements  are  ordinarily  regarded 
with  favor,**  as  tending  to  adjust  family  disputes,*^  and  as  making 
for  the  welfare  of  the  parties.**  Therefore  the  eourts  will  seek  to 
uphold  them,  and,  in  order  to  do  so,  will,  if  necessary,  strain  to 
the  uttermost  the  interpretation  of  equivocal  words  and  conduct." 
It  has  been  held,  however,  that  a  provision  making  a  certain  dis- 
position of  property  in  case  of  a  separation  is  void,**  as  well  as 
antenuptial  contracts  limiting  the  amount  to  be  paid  to  the  wife 
for  wardrobe  and  personal  expenses,  since  these  are  necessaries, 
which  the  policy  of  the  law  requires  the  husband  to  furnish.**  In 
North  Dakota  it  is  held  that  an  antenuptial  agreement  relating  to 
homestead  exemptions  is  void.** 

§  492.  General  Conaiderationa. 

Settlements  are  a  useful  contrivance  for  preserving  estates 
intact  in  a  family.  As  between  husband  and  wife  the  word 
''  settlement ''  is  applied  to  their  mutual  contracts  in  reference  to 
the  property  of  one  another,  by  mean«  of  which,  under  the  pro- 
tection of  courts  of  equity .  (which  f avor^  a$  did  also  the  civil  law, 
arran^ments  in  r ignition  of  property  in  the  wife  aa.well  as  the 
husband)^  they  change  and  control  the  general  rules  of  the  mar- 
riage state.  They  fsannot  vary  the  terms  of  the  conjugal  relation 
itself;  they  can;Qot  add  to. or  take  from  the  personal  rights  and 
duties  of  hmdband  and  wife;  but  they  may  essentially  filter  the 
interest  which  each  takes  in  the  property  of  the  other^  if  they 
^oose  to  enter  into  special  stipulations  for  that  purpose.  These 
apecial  stipulations  inay  be  either  antenuptial  or  postnuptial; 
while,  as  wd  shall  soon  perceive,  the  two  classes  are  more  alike  in 

28.  Kroell  V.  Kroell,  219  IlL  105,  76  30.  Fishbjate  v.  Fishblate,  238  Pa. 

N.  E.  63 ;  Stephens  v.  Stephens  (Ky.),  450,  86  A.  46d. 

205  S.  W.  573;  Peckham  r.  Loch,  14  31.  Jn  re  Halchow 's  ^tate  (Minn.), 

Ky.  hWf  76a.j  President,  Ac.,  of  New-  172  N.  W.  916. 

huiyport    Bank    v.    Stone,    13    Pick.  32.  De  Cicco  v.  Schweitzer,  221  N. 

(Mass.),  420;  Rieger  v.  Schaible,  ftl  Y.  431,  117  N.  B.  807 

Xeb.  33;  115  N.  W.  660  (reh.  den*,  81  88.  Neado  v.  Nendo,  56  Kan.  507, 

Keb.  58,  116  N.  W.  953).  44  Pae.  1. 

89.  Oesan  t.   Oesau's  Estate,   157  84.  Warner  v.  V.'.-nier,  235  HI.  448, 

Wis.  a56>  147  N.  W.  62;  Po  Ciceo  ▼.  fiS  S.B.  630- 

Schweitzer,  221  N.  Y,  431j  117  N.  B.  36.  Swingle  • .  Swingle,  36  N;  D. 

«17,Ii..B.  A.  1918B  1004,  611,  162  N    W.  912. 
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name  thaa  subatiauoe;  and  the  term.  /- mamajge.  settlajientd^  is 
frequently  applied  to  antenuptial  settletnents  ordy.  •. 

Marriage  settlements  are  very  common  in  England^  among  par- 
ties possessed  of  large  means;  not  generally  so  in  this  country, 
although  many  are  made  in  the  Southern  States  and  elsewhere. 
The  American  policy  is  to  dispense  with  trusts,  and  place  a  married 
woman's  separate,  property  in  her  own  absolute  keeping.  Yet 
marriage  seittlements  might  often  be  well  resorted,  to  in  order  to 
equalise  the  burdens  and  privile^s  of  matrimony,  while  our  local 
legislation  remains  in  its  present  crude  condition.  If  settlements 
of  property  are  made  to  tie  wife's  separate  use,  the  usual  equitable 
rjales  apply,  as. to  malpng  the  property  liable  tox  her  debts  and 
^Qngagements."  ;  , 

§  493.  Promises  to  Marry,  and  Promises  in  CsdnsidierAtiott  of 
Marriage.  ^  .  ..,.    .,-,  :    ....... ^    r,- 

A  distinction  meet^  us  at  the  outset  between  promisee  to  marry 
aiid  proniises  in  consideration  of  marriage..  The  Statute  of 
Frauds,  §  4,  requires  that  promises  and  agreements  in.conisideration 
of  marriage  shall  be  "  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
•  authorized.**  Yet  a  promise  to  tnarry  is  binding  although  verbal." 
It  would  strike!  anyone  (except  perhaps  a  lawyer)  that  a  prdinise 
by  a  womatn  to  marry  a  man  in  consideriation  (tf  his  promising  to 
marry  her  was  an  agreement  made  in  confeldteration  of  marriage, 
but  it  id  not.'*  Perhaps  it  is  public  policy  -Which  sustams  the 
latter  rather  than  the  former  contract  without  requiring  a  writing. 
Perhaps,  too,  this  carries  weight:  that  a  promiae  to' nworry  is 
merely  a  promise  to  enter  into  a  certain  relation;  and,  iherefore, 
clearly  interpreted  by. any ^ court  witKout  the  aid  .of  written  evi- 
dence, provided  the  pr6mi'3e  be  once  proved ;  while  the-  Statute  of 
Frauds  is  found  most  convei?ient  for  cleariy  fixing  mutual  stipu- 
lations which  might  be  varied  in  a  thousjamd  ways^  and  aff^t  the 
property  rights  of  the  contracting  parties  accordingly.  At  all 
events,  a  promise  to  marry,  whether  verbal  or  written,  affords  a 
singular  remedy,  one  quite  different  from  the  remedies^  attending 
marriage  settlements;  namely,  no  right  of  specific  performance, 
but  always  damages  to  the  injured  party. 

36.  Sprague  t.  Shields,  61  Ala.  428.      t.  Bak^r,  1  Stra.  34;.Hanri8oa  ▼.  Cage, 
87.  Macq.  Hus  &  Wife,  220;  Cook      1  Ld.  Haym.  386. 

38.  See  Smitli  on  Contraets,  67. 
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§  494.  Form  and  Requisites. 

No  partkular  fonaality  is  required  in  antenuptial  agreementd, 
if  the  intention  is  plain,*'  hence  the  signature  af  the  wife  to  an 
instrumenty  or  an  indenture  deed,  is  by  no  means  indispensable  in 
order  that  her  rights  upon  marriage  consideration  be  sustaiiied.^^ 

Courts  of  equity  have  frequently  refused,  however,  to  enforce 
marriage  agreement^  on  the  ground  of  their  being  inconsistent^ 
luicertain,  or  uninteUigible ;  ^^'^^  and  partieulsirly  is  this  found 
true  of  loose  eicpreseions  contained  in  letters  written  by  relatives 
of  the  married  parties,  upon  which  the  attempt  is  made  to  render 
them  chargeable  when-  the  marriage  was  not  thereby  induced.^' 

Under  the  Mauie  statute  an  antenuptial  agreement  not  exiecuted 
as  required  by  the  statute  has  been  held  good  as  between  the  par* 
ties." .  If  the  contract. is  in  the  form  of  a  writing,  due  delivery 
should  appear ;  though  if  the  written  oontraet  be  produced  from 
the  proper  custody,  and  its  execution  proved,  proper  delivery  is 
readily  presumed.*®  The  acknowledgment  of  such  contracts,  too, 
is  in  some  States  a  prerequisite  to  their  validity/* 


89.  BufPington  y.  Buffington,  151 
Ind,  200,  51  N.  E.  328. 

40.  Cochran  v.  MacBeath,  1  DeL 
Cb.  187. 

41-42. .  Franks  v.  Martin,  1  Eden, 
309;  Kay  v.  Crook,  3  Jur.  (N.  S.) 
107;  Peachej,  Mar  Settl.  68;  Quin- 
lan,  Hajes  &  Jones,  Ir.  Eep.  785; 
Maunaell  v.  White,  1  Jo.  &  Lat.  539f. 

4S.  Hineks  t.  Allen,  28  W.  B.  533. 
As  to  carrying  out  the  wishes  of  a 
third  party  respecting  property  de- 
vised so  as  to  settle  it  upon  marrying, 
see  Teasdale  v.  Braithwaite,  5  Ch.  t). 
630.  ' 

44.  McAlpine  v.  Mc Alpine,  116  Me. 
321,  101  A.  1021. 

45.  In  Smith  v.  Moore,  3  Green  Ch. 
(N.  J.)  485,  the  document  being  found 
in  the  husband's  possession  after  his 
death,  execution  proved,  and  also  his 
recognition  during  his  lifetime,  due 
delivery  was  presumed. 

Possession  by  the  wife  at  her  death 
of  an  antenuptial  agreement  whereby 
the  husband  waived  his  rights  in  her 
property  has  been  held  to  raise  a  pre- 
sumption of  delivery.  Bunlop  v. 
Lamb,  182  lU.   319,  55  N.  E.  364; 


Kennedy  v.  Kennedy,  150  Ind.  636, 
150  Ind.  636,  50  N.  E.  756. 

A  delivery  of  an  antenuptial  agree* 
ment  has  been  held  sufficient  when  dei- 
livered  in  escrow  before  marriage  and 
delivered  to  the  parties  after  mar* 
riage,  the  second  delivery,  relating^ 
back  to  the  d^te  of  the  delivery  in 
"iBcrow,  Koch  v.  Koch,  126  Mich.  187, 
85  N.  W.  455,  7  Det.  Leg.  N.  758. 

46.  A  marriage  contract  executed 
before  marriage,  but  not  acklowledged 
until  after  marriage,  is  a  nullity.  Pat- 
ton  *8  Estate,  Myrick's  Prob.  (Cal.) 
241.  As  to  New  York  statutes  on  the 
subject,  see  Douglas  v.  Ci^iger,.  80  "N. 
T.  15. 

In  Louisana  an  antenuptial  con- 
tract may  provide  that  certain  sepa- 
rate property  of  each  party  shall  form 
part  of  the  community.  Hanley  v. 
Drumm,  31  La.  Ann.  106. 

Under  the  Kansas  statute  an  ac- 
kno^^'Iedgment  of  an  antenuptial  agree- 
ment before  a  notary  is  sufficient. 
Brown  v.  Weld,  5  Kan.  App.  341,  48 
P.  456. 

Under  the  Texas  statute  such  an 
agreement  must  be  authenticated  be- 
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Our  local  registry  system  raises  questions  of  constructive  notice, 
as  to  marriage  settlements  and  the  property  embraced  under  them, 
often  of  great  local  importance,  which  do  not  appear  to  prevail  in 
England,  where  the  recording  of  deeds,  though  long  agb  com- 
mended by  Blackstone,*^  is  still  strangely  neglected*  by  legislators.** 

A  marriage  contract  made  by  a  husband  without  fraud,  and 
duly  recorded,  is  a  good  settlement  against  him,  and  for  valuable 
consideration,  and  the  lien  thus  created  on  property  therewith 
transferred  and  duly  recorded  is  constructive  notice  to  all  subse- 
quent  creditors  as  to  such  property/*  But  as  to  property  to  be 
subsequently  acquired,  even  though  the  contract  provides  in  terms 
for  embracing  such  property  under  the  trust,  the  rec6rd  operates 
no  such  positive  notice  against  the  public/^  And  in  general,  how- 
ever good  the  settlement  may  be  against  the  settlor  and  creditors, 
or  even  subsequent  purchasers,  legal  liens  actually  acquired  already 

fore  a  notary  and  two  witnesses.    El-    the  marriage.     Jenkins  v.  Holt,  109 


lington  V.  Ellington,  29  Tex.  2. 

In  Louisana  an  authentdeation  be- 
fore a  justice  of  the  peace  is  void. 
Flores  v.  Lemee,  16  La.  271. 

47.  2  Bl.  Com.  342,  343. 

48.  Compare  Ingham  v.  White,  4 
Allen  (Mass.),  412,  with  Teasdale  v. 
Braithwaite,  5  Ch.  D.  630,  in  which 
James,  L.  J.,  declares  it  a  hardship 
that  in  England  there  is  no  general 
registry  of  deeds,  and  that  one  who 
has  conveyed  to  one  owner  may  repre- 
sent himself  as  owner  and  induce 
another  the  next  day  to  accept  a  con- 
veyance of  the  same  property.  And 
see  Gibbes  v.  Cobb,  7  Bich.  Eq. 
(Mass.)  54;  Logan  v.  Phillips,  18 
Mo.  22;  Levinz  v.  Will,  1  Dall.  (Pa.) 
430;  O'Neill  t.  Cole,  4  Md.  107;  1 
Story,  Eq.  Juris.,  §  403 ;  2  Kent  Com. 
173,  n.;  Reinhart  v.  Miller,  22  Ga. 
402;  Clark  v.  Way,  33  (Ja.  149;  Hill 
V.  Garman,  2  Del.  Ch.  273.  In  Massa- 
chusetts an  antenuptial  contract  is 
absolutely  void  under  the  statute,  if 
not  recorded  as  therein  required,  in 
the  county  in  which  the  husband,  if  a 
resident,  resides.  Ingham  v.  White,  4 
Allen  (Mass.),  412.  Otherwise  as  to 
a  mere  arrangement  as  to  reciprocal 
rights  after  death  and  dissolution  of 


Mass.  261. 

49.  Vason  v.  Bell,  53  Ga.  416.  As 
unrecorded  antenuptial  agreement  is 
valid  between  the  parties  in  Cali- 
fornia. In  re  Cutting  (Cal.),  161  P. 
1137. 

The  Georgia  statute  requiring  set- 
tlements made  by  the  husband  on  the 
wife  to  be  recorded  in  the  county  of 
his  residence  within  three  months 
after  execution  has  been  hold  com- 
plied with  where  a  contract  reciting 
that  the  husband  was  a  resident  of  a 
particular  county  is  recorded  in  ano- 
ther county  within  the  statutory  per- 
iod, where  the  marriage  was  not  con- 
iumamted  till  a  month  after  the  exe- 
cution of  the  agreement  and  where 
from  the  date  of  the  marriage  he  re- 
sided continuously  in  such  other 
county.  Lampkin  v.  Hayden,  103  Ga. 
575,  30  8.  E.  294. 

In  that  State  a  marriage  contract 
between  a  resident  woman  and  a  non- 
resident man  whereby  the  latter  at- 
tempts to  release  supposed  rights  in 
her  real  estate  within  the  State  need 
not  be  recorded.  Bearden  v.  Benner^ 
136  P.  258. 

50.  Vason  v.  Bell,  53  Ga.  416. 
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in  rem,  as  that  of  a  judgmaxt  or  mortgage  prior  to  due  recdrd, 
oaimot  be  divested/^ 

Under  the  Maafiachusetts  statute  a  schedule  of  the  property 
affected  by  a  marriage  settlement  sufficient  to  ideidtify  such  prop- 
erty muart  be  annexed  and  recorded,  but  it  is  valid  between  the 
parties  without  such!  annexation  or  reeord/^  An  alignment  made 
in  consideration  of  marriage  is  not  a  miEurriagei  settlement  withia 
this  statute/* 

5  495.  Necessity  of  TVustee. 

Under  modem  rules  of  separate  use/*  a  valid  marriage  settle- 
ment may  be  made  without  the  designation  of  &.t^U9tei&,  tjt^ough  ia, 
such  contracts,  when  drawn  up  with  due  formality,  trustees. are 
commonly  interposed  outside  the  marriage  relation,  however,  who 
hold  the  legal  title;  and  such  is  unquestionably  the  more  prudent 
arrangement/'^  The  probate  courts  in  this  country,  frequently 
Iiave  jurisdiction  in  the  appointment  of  such  trustees  to  fill  vacjoi- 
cies,  as  in  cases  of  any  testamentary  trufi»t,°*  though  the  general, 
supervision  remains  with  chancery.  When  trustees  are  interposed^ 
their  concurrence  in  the  disposition,  by  either  or  both  spouses,  is 
not  essential,  unless  as  such  instruments  usually  provide,  their 
assent  is  made  requisite."  With  respect  to  the  form  of  marriag* 
settlements  it  may  be  generally  observed  that  equity  pays  no 
regard  to  the  externals,  but  considers  only  the  substantial  intention 
of  the  parties ;  and  hence  articles  or  an  agreement  will  be  binding 
between  husband  and  wife  without  the  intervention  of  trustees; 
for  here  the  husband  himself  may  be  bound  to  act  as  trustee/* 
A  strong  instance  of  the  liberality  of  the  equity  courts  in  this 
respect  was  afforded  in  an  early  decision  by  Lord  Keeper  Wright. 
The  intended  husband  gave  the  intended  wife  a  bond  conditioned 
to  leave  her  £1,000  if  she  should  survive  him.     They  married, 

51.  Tb.  See,  further,  Jnstis  v.  Eng-  56.  Bassett  ▼.  Grafts,  129  Mass. 
lish,  30  Gratt.  (Va.),  565.  513. 

52.  Cook  V.  Adams,  169  Mass.  1S6,  57.  See  Essex  v.  Atkins,  14  Ves. 
47  N.  E.  605;  Walker  v.  Walker,  175  547;  Justis  v.  English,  30  Gratt.  (Va.) 
Mass.  349.  565;  Braime  r.  McGee,  50  Ala.  359; 

fiS.  Huntress  v.  Hanley,  195  Mass.  Peachey,  Mar.  Settl.  261;  Haymond  v. 

236,  80  N.  E.  946.  Lee,  33  Gratt.  (Va.)  317 ;  Wallace  v, 

64.  Cochran  v.  McBeath,  1  Del.  Ch.  Wallace,  82  HI.  530;  Coatney  v.  Hop- 
187 ;  Peachey,  Mar.  Settl.  260.  kins,  14  W.  Va.  338. 

65.  Richardson  v.  De  Giverville,  107  58.  Peachey,  Mar.  Settl.  65;  Macq. 
Mo.  422,  17  8.  W.  974,  28  Am.  St.  R.  Hus.  &  Wife,  242 ;  Logan  v.  Goodall, 
426;  Haymond  v.  Dee,  33  Gratt  (Va.)  42  Ga.  9^5.  But  see  Dillaye  v.  Green- 
317.  ough,  45  N.  Y.  438. 
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and  of  course  the  bond  became  vt>id  at  law.  But  it.  was  held  that 
in  equity  this  should  subsi^  as  an  antenuptial  agraemezLt.^'?  Eveo. 
i^  law  a  bond,  with  conditions  properly  .ei^Mssed,  may  be  en- 
forced against  the  husband  to  the  extent  of  the  penalty  therein 
named ;  yet  equity,  regarding  the  contract  slb  otne  for  specific  per- 
fprmancej  will  not  confine  the  remedy  of  the. injured  party  to  the 
penal  6um  named  in  the  bond;  but,  enforcingi  the  areai. obligations 
of  the  bond,  will  give,  if  need  be,  thirty  times  that  sum  tocher  who 
married  on  the  strength  of  it.    Such  is  the  afivanta^  ol  equity 

over  the  law.*'' 

•  "...  .  '  •     •       '  •       -'..''. 

§  496.  Ref  6rmatioit 

Mistakes  in  marriage  settlements,  either  through  error  or  fraud, 
will  in  general  be  corrected  in  equity ;  the  principle  being  that  the 
parties  are  to  be  placed  in  the  same  situation  in  which  they  would 
have  stood,  if  the  error  to  be  corrected,  or  the  fraud,  had  not  been 

committed.*^    Eectification  may  be  made  in  a  proper  case,  though 

> 

one  of  the  spouses  has  already  died.**  Marriage  articles,  to  make 
a  settlement  of  real  property,  should  be  drawn  up  only  in  extreme 
cases;  though  in  the  case  of  personalty,  more  latitude  may  be  al- 
lowed ;  and  when  drawn  up  they  should  leave  as  little  to  construc- 
tion as  possible.  Yet  marriage  articles  are  frequently,  prepared  in 
great  haste,  and  many  questions  must  necessarily  arise  as  to  the 
intention  of  the  parties;  these  the  courts  of  equity  Endeavor  to 
meet  by  adopting  the  intention  of  the  parties  as  their  true  guide, 
and  taking  it  for  granted  that  th©  articles  are  merely  minutes 
which  the  settlement  may  explain  more  at  large,  but  which  are 


50.  Aeton  v.  Pierea,  2  Vem.  480; 
Crostwaight  v.  Hutchinson,  2  Bibb 
(Ky.),  407;  Liles  v.  Fleming,  1  Dev. 
Bq.  (N.  C.)  185;  Kenly  v.  Kenly,  2 
How.  (Miss.)  751. 

60.  See  Prebble  t.  Boghurst,  1 
Swan.  309;  before  Lord  Eldon,  cited  in 
Maeq.  Hus.  &  Wife,  243.  et  seq.;  Cam- 
nel  y.  Buckle,  2  P.  Wms.  242 ;  Bippon 
▼.  Bawding,  Ambl.  565 ;  Peachey,  Mar. 
Settl.  65.  Bonds  have  been  frequent- 
ly enforced  in  this  country  as  consti* 
tuting  a  marriage  settlement.  Aucker 
V.  Levy,  3  Strobh.  Eq.  (8.  C.)  197; 
Hunter  v.  Bryant,  2  Wheat.  (U.  S.) 
32;  Freciman  v.  HiU,  1  Dev.  &  Bat. 


Eq.  (N.  C.)  389;.  Baldwin  y.  Garter, 
17  Conn.  201. 

61.  Booke  y.  Lord  Kensington,  2 
Kay  ft  Johns.  770;  Peaehey,  Mar. 
BettL  565,  576;  Alexander  y.  Oroafaie, 
Lloyd  &  Goold,  temp.  Sudg.  149; 
Sanderson  y.  Bobinson,  6  Jones  Eq. 
(N.  G.)  155;  Love  v.  Graham,  25  Ala* 
187 ;  Beade  y.  Armstrong,  7  Irish  Eq« 
(N.  S.)  381;  Walker  y.  Armstrong,  2 
Jur.  (N.  S.)  962;  Brown  y.  Bonner, 
8  Leigh  (Va.)  1 ;  Ball  y.  Storie,  1 
Sim.  &  Stu.  210,  219;  Cook  y.  Feam, 
27  W,  B.  212;  Brown  y.  Brown,  31 
Gratt.  (Va.)  502;  BnaaeU's  Appeal, 
75  Pa.  269.  • 

62.  Burge  v.  Purge,  45  Ga.  30L 
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not  to  be  literally  followed/'  The  general  rule  as  to  reforming 
settlements  framed  uposi  antenuptial  artielee  is  thus  laid  down  by 
Lord  Chancellor  Talbot:"  1^  Where  articles  air©  entered  into  be- 
fore marriage^  and  settlement  made  after  .marriage,  differing  from 
the  articles,  this  court  will  set  up  tjie.  articles  against  the  settle- 
ment/' That  is  to  say,  the  court  will  order  the  settlement  to  be 
reformed*  Where  both  the  articles  and  the  settlement  are  prior 
to  the  marriage^  at  a  time  when  all  the  parties  are  at  liberty,  the 
settlement  differing  from  the  articles  will  be  taken  as  a  new  agree* 
ment  between  them,  and  the  artides  will  be  !can trolled  aocord'* 
ingly/'^  For  the  discrepancy  will  be  pireeumed  to  have  arisea^ 
from  some  change  of  mutual  intention,  while  matters  remained 
open.  But  this  rule  is  not'  invariable,  according  to  the  later  au* 
thorities.;  for  auy  dear  and  satisfactory  evidoaee  may  be  intro* 
dueed  to  ^low  that  the  disbrepancy  had  arisen  from  a  mistake.^ 
Where  the  settlement  expressly  declares  that  it  is  made  in  terma  of 
the  articles,  and  yet  differs  from  them,  the  settlement  will  be  re- 
formed, so  as  to  correspond  with  tha  articles.  This  is  no  contra- 
diction  of  the  geoieral  rule ;  for  where  the  settlement  is  expressly 
mentioned  to  be  made  in  pursuance  of  the  marriage  articles,  the 
intention  of  tiie  parties  is  by  writing  shown  to  bp  the  same  as 
when  the  articles  were  drawn,  and  must  be  construed  accordingly. 
And  curiously  etiough  in  an  English  case  under  this  head,  though 
the  settlement  followed  the  precise  words  of  the  marriage  articles, 
the  court  reformed  it,  in  order  to  carry  out  the  actual  intention  of 
the  parties,*^ 

Marriage  articles  under  which  parties  agree  to  make  a  settle- 
ment and  yet  fail  to  do  so,  may,  apart  from  the  partial  performance 
which  marriage  might  be  said  to  establish,  affo3*d  one  the  right  to 
damages  as  against  the  othfer.**  The  rule  that  mistakes  apparent 
on  the  face  of  the  deed  may  be  corrected  without  extrinsic  evi- 
dence applies  to  a  marriage  settlement*®* 

65.  Peachey,  Map.  Settl.  89-f7;  S6.  Bee  Peachey,  Mdr  Settl.  135; 
Macq.  Hub  &  Wife,  257;  Trevor  ▼.  Bold  V.  Hutchingon,  2  Jut.  (N.  S.) 
Ttevof,  i  P.  Wms.  &31;  Blandfoid  ▼.  &T;  5  Be  G.  M.  &  Q.  567. 
Marlborough,  2  Atk.  545;  Bochfort  v.-  B7.  West  v.  Erfi88ey>  2  P.  Wms.  350. 
Fitzmaurice,  Dru.  &  War.  18.  But  6S.  Jeston  v.  Key,  L.  B.  6  Ch.  610. 
see  Breadalbane  v.  Chandos,  2  JSfyh  h  68a.  Cook  v.  Adams,  169  Mass.  186/ 
Or.  711.  4T  N.  E.  605  (construing  "desire''  as 

64.  LeggY^  Gtoldwire,  Forrester,  20}  ''devise");   Creighton  v.  Pringle,  4 

Macq.  Hu3.  ft  Wife,  25d.  Bich.  (8.  C.)  77  (eonstruing  '*herein- 

66.  Legg  V.  Gold  wire,  Forrester,  20;  after'*  to  mean  ''hereinbefore"). 
Peaebey,  Mar.  Bettl.  134. 

32 
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§  497.  Cotisideratioii 

Marriage  is  a  suffici-ent  consideratioa  for  an  antenuptial  eon- 
tract/'  Marriage  is  of  itself  pronounced  in  the  Supreme  Court 
of  this  land  to  be  not  onlj  a  valuable  consideration  to  support  a 
marriage  settlement,  "  but  a  consideration  of  the  highest  value/^* 
It  is  the  consideration  of  marriage,  not  the  consideration  of  a  cor- 
responding fortune,  which  runs  through  the  whole  settlement  or 
agreement,  and  supports  every  part  of  it,  thus  making  marriage 
not  only  a  high,  but  the  highest  considieration  in  fact  known  to 
the  law.''^  The  rule  is  the  same  where  the  settlement  is  antedated 
by  some  months  by  an  absolute  agreement  to  inarry.'*  The  mar- 
riage consideration  su|>port8  every  provision  with  regard  to  the 
husband,  the  wife,  and  the  issue.  As  for  marriage  itself,  the 
marriage  of  persons  formerly  in  loose  cc^bitation  furnishes  good 
consideration  ;'^  and  even  perhaps  a  void  or  ill^al  marriage,  pro- 
vided that  marriage  was  contracted  with  honest  conjugal  intent, 
and  particularly  where  the  question  affects  only  their  respective 
interests/^  The  consideration  is  held,  also,  to  extend  to  step- 
children by  a  former  marriage.^"  It  does  not,  however,  always 
extend  to  collaterals,^^  though  Sir  Matthew  Hale  and  others  held 

09.  Mallow  V.  Eastes,  179  Ind.  267,  pointment    under    a    settlement,    see 

100  N.  E.  836;  In  re  Adams   (la.),  Webb  v.  Saddler,  L.  B.  8  Ch.  419. 

140  N.  W.  872;  In  re  Thorman's  Es-  72.   In   re   Appleby's  Estate^   190 

tate,  162  la.  316,  144  N.  W.  5;  Ne-  Minn.  408,  111  N.  W.  305,  10  L.  B. 

smith  V.  Piatt,  137  la.  292,  114  N.  A.  (N.  S.)  590. 

W.  1053;  Henry  v.  Butler,  87  Kan.  78.  Herring  v.  Wickham,  29  Gratt. 

122,  123  P.  742;  Settles  v.  Settles,  130  (Va.)  628. 

Kj.  797, 114  S.  W.  303 ;  Graves  t.  Von  74.  Even  in  England,  upon  lapse  of 

Below,  160  Mich.  408,  Det,  Leg.  N.  time,  a  settlement  deed  was  allowed  to 

96,  125  N.  W.  379;  In  re  Appleby's  tand  where  a  widower  had  married  hia 

Estate,  100  Minn.  408, 10  L.  B.  A.  (N.  deceased  wife's  sister.    Ayers  v.  Jen- 

S.)  590)  111  N.  W.  305;  Hosmer  y.  kins,  L.  B.  16  Eq.  275;  Ogden  t.  BCe- 

Tiffany,  115  App.  Div.  303,  100  N.  Y.  Hugh,  167  Mass.  276,  45  N.  E.  731^ 

8.  797;  Pence  v.  Vanfell,  35  Ind.  App.  57  Am.  St.  B.  456. 

525,  74  N.  E.  554 ;  Fisher  v.  Koontz,  75.  Michael  v.  Morey,  26  Md.  239; 

110  la.  498,  80  N.  W.  551;  Hofer  v.  Gale  ▼.  Gale,  6  Ch.  D.  144;  Vaaon  y. 

Hofer,  33  Kan.  449,  6  P.  537;  Broad-  Bell,  53  Ga.  516.     Bat  see  Price  y. 

rick  y.  Broadriok,  25  Pa.  Super.  225.  Jenkins,  4  Ch.  D.  483.     Cf.  Ardis  y. 

70.  Per  Story,  J.,  Magniae  y.  Printup,  39  Ga.  648,  with  Wollaaton  y. 
Thompson,  7  Pet.  (U.  S.)  348.  And  Tribe,  L.  B.  9  Eq.  44,  as  to  children 
see  Armfield  y.  Armfield,  1  Freem.  Ch.  of  a  future  marriage. 

311 ;  Foley  y.  Bonalds,  177  N.  Y.  S.  76.  Peachey,  Mar.  Settl.  58,  60,  and 

55.  cases  cited;  Dayenport  y.  Bishop,  1 

71.  Ford  V.  Stuart,  15  Beav.  499 ;  Phil.  701 ;  Barham  y.  Earl  of  Clarcn- 
Nairn  t.  Prouse,  6  Ves.  752;  Peachey,  don,  10  Hare,  133;  Ford  v.  Stuart,  15 
Mar.  Settl.  56.    As  to  power  of  ap-  Beay.  505 ;  Cotterell  y.  Homer,  13  8im. 
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formerly  that  it  would^  maintaining  that  the  influence  of  the  mar- 
riage consideration  extended  to  purchaaers  generallj.^^  CoUatertls 
are  never  included  by  marriage  settlements^  executed  or  executory, 
except  where  the.  language  used  .  compels  that  construction  and 
negatives  the  conclusion  that  parties  hoped  for  ia^ue/*  .  Thus^ 
in  Neves  v.  ^co^,  which  came  up  on  appeal  before  the  Supreme 
Court  of  the  United  States^  it  is  declared  as  the  result,  of  the 
authorities^  Kngjish  and  Ameripan,  that  if,  from  the  circumstances 
under  which  the  marriage  articles  were  entered  into  by.  the  parties, 
or  as  collected  from  the  face  of  the  instrun^ent  itself >  it  appears  to. 
have  beeu  intended  that  the  coUateriil.  relatives,  in  a  given  event, 
should  take  the  estate^  and  a  proper ;  limitation  to  that  effect  is 
contained  in  them,  a .  court  of  equity  will  enf orpe  the  trust  for 
their  benefits  They  will  not  be  regarded  as  volunteers  outside 
of  the  deed,  but  as^  coming  fairly  within  the  ixiSuence  of  the  con- 
sideration on  which  it  is  founded ;  the  consideration  extending,  in 
fact,  thro.ugh  all  the  lim;ttations  for  the  beneflt.of  the  remotest  per- 
sona provided  for  consistent  with  law.'*  Nor  are  covenants  in 
favor  of  strangers  supported  by  the  inarriage  consideration  unless 
specially  provided  fore*®.  Attempted  agreements  is  also  supported 
by  mutual  covenants  releasing  the  rights  of  each  in  the  property 
of  the  other,'*  or  covenants  that  a  surviving  spouse  shall  take  no 
share  in  the  estate  of  the  deceased.'^  A  mutual  release  of  rights 
under  an  executory  parol  settlement  will  support  a  written  agree- 
ment superseding  the  oral  settlement."  Equity  will  enforce  a 
settlement,  if  in  good  faith  and  free  from  imposition,  however 
inadequate  the  pecuniary  consideration." 

506;  WoUaston  v.  Tribe,  L.  B.  9  Eq.  HI.  232;  Mitchell  ▼.  Moore,  16  Qratt. 

44.  (Va.)  275; 

77.  Jenkins  t.  Kemis,  1  Cfh.  Gas.  103,  80.  Sutton  y.  Ghetwynd,  3  Mer.  249, 
1  Lev.  152.  per    Sir    Wm.    Grant;    Sugden    Law 

78.  Markwell  t.  Markwell,  4   Ky.  Prop.  153;  Peaehej,  Mar.  Settl.  61. 
90S ;   Isaacs  t.  Isaacs,  71  Neb.  537,  81.  KroeU  ▼.  KrOeU,  219  IIL  105. 
99  N.  W.  268  (covenant  to  reside  in  a  89.  Moore  v.  Harrington,  26   Ind. 
particular  State  after  marriage);  In  App.   408,   59  N.  K   1077;    Hocken- 
re  Erag's  Estate,  196  Pa.  484,  46  A.  berry  v.  Donoyaa,  170  Mich.  370,  135 
484.  N.  W.  389. 

79.  Neves  y.  Scott,  9  How.  (U.  8.)  83.  .Cannon  ▼.  Birmingham  Trust  & 
196;  %b.  13  How.  268.    And  see  Eaton      Sav.  Go.  (Ala.),  69  So.  934. 

r.  Tininghast,  4  R.  I.  276;  Buchanan  84.  Simpson  v.  Simpson's  Ex'rs,  23 

▼.  Deshon,  1  Har.  &  G.   (Md.)   280;  S.  W.  361,  15  Kj.  Law,  353,  94  Ky« 

De  Barranti  v.  Gott,  6  Barb.  (N.  Y.)  586;  Moran  v.  Stewart,  173  Mo.  207, 

492 ;  Wallace  v.  McGullough,  1  Rich.  73  S.  W.  177. 
£q.  (S.  G.)  426;  Parsons  ▼.  Ely,  49 
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§  498.  Validity  in  General. 

In  this  country  the  validity  of  marriage  settlements  is  generally 
recognized ;  and  it  is  well  understood  that  almost  any  bona  fide  and 
reasonable  agreement,  made  before  marriage,  to  secure  the  wife 
either  in  the  enjoyment  of  her  own  property  or  a  portion  of  that 
of  her  hiisband,  whether  during  coverture  or  af teir  his  death,  will 
b^  carried  into  execution  in  chancery.** 

"  These  marriage  settlements,"  observes  Chancellor  Kent,  "  are 
benignly  intended  to'  secure  to  the  wife  a  certain  support  in  every 
event,  and  to  gu^ard  her  against  beiiig  overwhelmed  by  the  mis- 
fortunes or  utikihdness  or  vices  of  her  husband.  They  usually 
proceed  from  the  prudence  aild  foresight  of  friends,  or  the  warm 
and  anxious  affection  of  parents;  and  if  fairly  made,  they  ought 
to  be  supported  according  to  the  true  intent  and  meafaing  of  the 
instrument  by  which  they  are  created.^'**  Antenuptial  agreements 
are  so  liable  to  misapprehension  and  fraud,  that  they  will  not  be 
enforced  in  equity  unless  the  court  is  satisfied  that  they  were  made, 
and  that  the  marriage  consideration  really  entered  into  the  con- 
tract.*^ The  same  facts  which  would  enable  a  court  to  compel  a 
settlement  for  a  wife  will  uphold  one  already  made.*'  A  settle- 
ment is  not  invalid  because  one  party  is  already  married,  if  the 
other  was  not  aware  of  the  fact,**  nor  because  it  cuts  off  home- 
stead rights  which  the  husband  would  have  otherwise  had  in  the 
wife^s  property,*®  nor  because  of  the  concealment  by  the  husband 
of  his  fatal  malady.*^  It  has  been  held  that  the  limitation  of  a 
provision  for  a  wife's  support  to  widowhood  merely  is  not  a  con- 
dition subsequent  which  will  render  the  settlement  valid  as  a 

85.  Stillej  V.  Folger,  14  Ohio,  610;  87.  Coles  v.  Trecothick,  9  Ves.  250; 

2  Kent  Com.  163;  2  U.  S.  Eq,  Vig,  Franks  T.  Martin,  I.Eden,  300;  Kay 

Hub.  &  Wife,  22-30;  English  v.  PoxaU,  v.  Crook,  3  Jur.  (N.  S.)  107;  Mont* 

2  Pel.  (U.  S.)  505;  Hnnter  v,  Bryant,  gomeiy  y.  Henderson,  3  Jonea  Eq.  (N. 

2  Wheat.  32;  Tarbell  v.  Tarbell,  10  C.)    113;    Peachey,   Mar.   Settl.    68; 

Allen  (Mass.),  278;  SkiUman  ▼.  Skill-  Kinnard  ▼.  Daniel,  13  B.  Mon.  (Ky.) 

man,  2  Beasl.  403;  Cartl^dge  v.  Cut-  496. 

liff,  29  Ga.  758;   Albert  v.  Winn,  5  88.  Smith  v.  Bradford,  76  Va.  758. 

Md.  66;  Snyder  v.  Webb,  3  Cal.  83;  89.  Broadriek  v.  Broadrick,  25  Pa. 

Smith  T.  Chappell,  31  Conn.  589.  Super.  225. 

An  estate  may  be  limited  to  an  un^  80.  Weis  ▼.  Bach,  146  la.  320,  125 

married  woman's  separate  us^,  even  N.  W.  211;  In  re  Appleby's  Estate, 

where  no  particular  marriage  is  ton-  100  Minn.  408,  111  N.  W.  305^  10  L. 

tPTYiplated.      Ilaymond    v.    Jones,    33  B.  A.  (N.  S.)  500. 

Gratt.  317.  81.   In    re  XJker's   Estate,   154   la. 

88.  2  Kent  Com.  165.  428,  134  N.  W.  1061. 
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jointure.*^  A  marriage  settl^m^nt  is  void  iu  so  far  as  it  attempts 
to  convey  a  naked  possibility  without,  a  present  intereat*' .  An 
agr^eme^t  th%t  the  wife  shall  liv^t  with .  her  husbaad  at  hiis  par- 
ent's home  has  been  held  Invalid/ being  merged  in  the  marriage  con- 
tract.** A  Hebrew  betrothal,  whereby  the  husband,  was  to  contrib- 
ute to  the  dower  an.  amount  equal  to  that  brought  in  by  the  wife, 
has  boQU  held  unenforceable,  as  between. the  spouses,  where  it  did 
not  appear  to  whom  or  when  it  was  to  be  paid.'*  Property  cdnnot 
be  settled  by  the  intended  husband,  so  thfit,.in  event  of  hie! future 
bankruptcy  or  insolvency,  the  wife  will  h&  entitled  to,  a  provision.?' 
But  the  wife's  fortune  may  bc:  settled  :0n  her  husband:  till  he  fail, 
and  then  to  her  separate  use.'^  In  Massachusetts  it  is  held  that 
the  validity  of  antenuptial  agreements  depends  on  the  common 
law  and  not  on  statute;**  '  lii  Virgiiiii' ananteniiiitiial  deed  exe- 
cuted before  the  code  of  1887  took  effect  is  valid,  Uiiless  there 
is  fraud  by  the  wife.**    ' 

§  499.  Oral  Promise  to  Make  Settlement. 

Under  the  English  Statute,  of  Frauds,  and  similar  enactments 
in  various  American  States,  promises  "  in  consideration  of  mar- 
riage'' are  required  to  be  in  writing;  and  hence  an  oral  promise 
to  settle  property  upon  an  intended  spouse  is  void,^  but  it  may  be 
made  binding  if  confirmed  in  writing  after  marriage,*  especially 
where  it  has  been  reduced  to  writing  before  marriage,  and  signed 

82.  Morfm  T.  Stewart,  173  Mo.  207,     .£LJB.  SJSO\  M^tz  v.  Blaekbum,  9  Wjo. 
73S.  W.177.  481,  65  P.  857. 

83.  Tz^mn^U  T.  .JjUDan,.  XlS  Ga.  1.  S'ischer  ▼.  Dolwig  (K.  D.),,.166 
874,  42  8.  E.  246.                                          N.  W.  793;  .Bak,  v.  Hatehefj,  58  Mo. 

84.  Marshak  y.,Mara)iak.  (Ax^^),  X70  .235 ;  ClaTpool  y.  Jaqma,  .135  Ind.  499, 
8.  W.  567;  .St^sberjcy  v.  Stansberry  35  ii^,E.,285;  Tawney  v.  Czowther,  3 
(Neb.),  167  N.  W,  563;  BUis.  v,  EUia,  Bro.  C.  C.  263;  Coles  v.  Trecothick,  9 
1  Teim.vCh.  App.  198.    .  Je^,  2^0 ;  s^pxa,  i  350  j  Lloyd  y.  Ful- 

85.  GoldBtein  v,  Goldstein,  86  N.  J.  tpn,  91  U.  8.  479;  Fle^ne^  v.  yieuuer, 
Ch.  351,  98  A.  835.  29  Ind.  569;  Heniy  v-  Henry,  27  Ohio 

86.  Higginson  v.  Kelly,  I  BalJ  ^  B.  ^t.  121./          . 

255;  P^achey,  Mar.  Seitl.  219;  In  re  .  ■  2.   Buffibogton   v.   Baffington, ,  151 

Cajey  's  Trusts,.  4  Jr..  Ch.  (N,  8.)  247.  Ind.  .200,  J|l  N.  E.  328. 

87.  Lester  v.. Garland,  ^  Sim.  222;  ^  Where  an  antenuptial  agreejnei^t  is 
Sharp  v.  Cosserat,  ^0  ^eav.  470 ;  Lock-  .required  by  the  Statiite  of  Frauds  to  be 
yer  y.  Savage,  2  Str.a..  ^47;  JSa  p^rie  .in. writing  it  cannot  be  made  valid,  by 
Verner,  1  Ball  &  B.  .260. .  And  see  .  redni^ing  it. to  writi^ig  after  the  mar- 
Higginson  v.  Kelly,  1  Pall  &  B.  252.  .riage..   ^\iGh  a  doctrine,  would  ii^  ef- 

88.  Hill  V.  Treasurer  and  Beceiver  feat  work  a  judicial  repeal  of  the 
Qeneral,  227  . Mass.  3^31,  116 . N.  E.  .statute.  Fiseheir  v.  Dolmg  (N.  D0» 
509.  .166.  N.W.  793.    ,    ^ 

88.  Mooie  V,  Butler,.  90. Va.. 683,  19 
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after  marriage.'  A  mere  oral  agreement  between  the  intended 
husband  and  wife,  followed  by  marriage  and  a  continued  recc^i- 
tion  by  acts,  especially  in  connection  with  such  other  consideration^ 
is  held  sufficient  for  the  wife's  favor  in  some  American  cases,  as 
between  the  parties  and  those  claiming  under  them/  It  has 
been  suggested  that  even  though  the  parol  antenuptial  agreement 
might  be  inoperative  under  the  Statute  of  Frauds,  it  might 
tend  to  prove  that  one  spouse,  by  consistent  subsequent  conduct^ 
intended  to  relinquish  all  claim  upon  the  specific  property  to  which 
that  agreement  referred.'  After  an  oral  agreement  has  been 
fully  executed  after  marriage  equity  will  not  relieve  the  husband 
against  it.^ 

§  500.  Postnuptial  Settlements,  in  Execution  of  Antenuptial 
Agreen^ent. 
Marriage  does  not  destroy  antenuptial  agreements  intended  to 
be  executed  after  marriage.^  The  rea^n  of  the  rule  is  that  to 
permit  marriage  to  destroy  contracts  which  can  pnly  take  effect 
on  marriage  would  be  inequitable.*  Therefore,  if  an  agreement 
be  made  in  writing  before  marriage,  for  ihe  settlement  of  an 
estate,  the  settlement,  although  made  after  marriage,  will  be 
deemed  valuable.*  This  is  a  well-settled  rule,  and  should  be  con- 
stantly borne  in  mind. 

8.  Lamb  v.  Lamb,  18  App.  Div.  250,  Lloyd  v.  Fulton,  91  U.  8.  479.     Cf* 

46  N.  T.  S.  219 ;  Haraldson  ▼.  Kntit-  Bradley  v.  Saddler,  54  Qa.  (J81.    The 

son  (Minn.),  171  N.  W.  201.  woman's  promise  before  marriage  to 

4.  Southerland  v.  Sontherland,  5  release  a  judgment  recovered  against 
Bnsh  (Ky.),  591;  Child  v.  Pearl,  43  the  man  is  required  to  be  in  writing 
Vt.  224 ;  Bradley  v.  Saddler,  54  Ga.  under  tlie  Indiana  Statute  of  Frauds, 
6^1.  But  see  Davenport  y.  Karnes,  as  an  agreement  "in  consideration  of 
70  111.  465.  marriage."     Flenner  V.  Flenner,  29 

5.  So  ruled  in  the  wife's  favor  in  Ind.  564.  And  the  marriage  eelebra- 
Sanfotd  v.  Atwood,  44  Conn.  141.  But  tion  is  not  part-performance  in  the 
a  woman's  promise  to  a  man,  that  if      husband's  favor,    lb. 

he  will  marry  her  and  will  make  cer-  An  expectancy  as  devisee  of  one  yet 

tain  improvements  on  her  land,  she  living  may  be   settled   on  marriage, 

will  convey  the  land  to  him,  is  "an  Estate  of  Wilson,  2  Pa.  325. 

agreement  in   consideration   of  mar-  6.  Powell's  Adm'r  v.   Meyers,  23 

riage,"  which  by  the  Ohio  Statute  of  Ky.  Law,  7^5,  64  S.  *W.  428. 

Frauds,  must  be  in  writing.    Neither  t.  Houghton  v.  Houghton,  14  Ind. 

marriage,  nor   making   the   improve-  505,  77  Am.  D.  69. 

ments,  is  a  part-performance  such  as  8.  Broadrick  v.  Broadrick,  25  Pa. 

takes   the   case    out   of   the   statute.  Super.  225. 

Henry  v.  Henry,  27  Ohio  St.  121.    In  9.  Beade  v.  Livingston,  3  Johns.  Ch. 

Georgia  an  oral  promise  to  settle  prop-  (N.  Y.)  481 ;  Finch  v.  Finch,  10  Ohio 

erty  upon  an  intended  wife  is  void.  St.  501;  Izard  v.  tzard,  1  Bailey  Ck. 
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There  are  dicta  to  the  effect  that  a  settlement  after  marriage, 
recitiiig  a  parol  agreement  before  marriage,  is  not  fraudulent 
against  creditors,  provided  the  agreement  had  actual  existence; 
but  this  point  has  never  been  distinctly  decided  in  Eu^and ;  and 
some  late  authorities  appear  to  doubt  its  correctness.*"  The  pay- 
ment of  money  would,  however,  make  a  good  consideration  for  such 
a  settlement  as  against  subsequent  creditors.**  The  language  of  the 
Statute  of  Frauds  has  a  material  bearing  upon  all  such  cases. 
Yet  very  informal  agreements  are  often  sustained,  rather  on  lib- 
eral than  technical  construction,  the  court  taking  into  consideration 
the  fact  that  marriage  had  taken  place,  or  other  acts  been  per- 
formed, on  the  strength  of  the  promise.** 

The  dispositoin  of  equity  courts  in  the  United  States  is  favor- 
able to  settlements  after  marriage  in  pursuance  of  some  informal 
prior  agreement,  particularly  as  relates  to  personal  property  and 
as  between  the  spouses  themselves.  Other  considerations,  such  as 
forbearance  to  sue  or  the  fulfilment  in  return  of  terms  prejudicial, 
might  intervene.**  It  has  also  been  heH  that  a  settlement  recit- 
ing that  the  husband  tad  agreed  to  and  did  thereby  convey  certain 
lands  to  be  held  by  the  wife  absolutely  operated  as  a  present  con- 
veyance, without  a  formal  conveyance.**  A  provision  in  an  ante- 
nupltial  agreement  that  the  husband  "will  release '^  his  interest 
in  his  wife's  jproperty  has  been  held  not  executory  in  the  sense 
that  it  leaves  something  to  be  done,  "where  the  purpose  was  to  ad- 

228;    Davidson  ▼.  Grayes,  Biley  Ch.  11.  dtiUman  v.  Ashdown  2  Atk.  478; 

21?;  Satterthwaite"  v.  Emiy,  3  Green  Brown  v.  Jones,  1  Atk.  189.    And  see 

Ch.  (N.  J.)  489;  B/ogenV,  Brigliianaii,  BatterAeld  ▼.  Heath,  15  Beav.  414. : 

10.  Wi0.  .55 ;  Peachey,  Mar^  Se1|tl.  63 ;.  ,12,  See  Livingston  v.  Livingston,  2 

8ndg.  Vend.  &  Pureh.,  13  ed.,  590;  Johns.  Ch.  (N.  7.)  481;  Besor  v.  Be- 

Haeq.  Has.  Sb  Wife,  257.  sor ,  9  Ind.  347 ;  Brooks  v.  Dent,  1  Md. 

(Or.)  Under  L.  0.  h^  g  80^,  gubd.  Ch.  523 ;  West  v-  Howard,  20  Conf . 

4|  a  piomise  by  a  B^ul  to  transfer  581. 

property  to  a  woman  after  their  mar-  18.  Bilej  v.  Biley,  25  Conn.  154; 

riage,  and  the  ezeention  of  ,a  deed  iPxadlej  v.  Sadler,  54  Ga.  681.    See,  as 

which  is  not  delivered  till  six  months  to  the  like  English  practice^  Peaohey, 

after  marriage,  is  not  a  prenuptial  Mar.   SettL   74,  87;    May^.   Hns.   & 

settleniflnt^    but    a    poatnuptial    gift.  Wife,  234;   Hammersley  v.  De  Biel, 

ICatloek  v.  Matloek,  72  0^0.330,  143  12  CI.  &  Fin.  45j  Lassence  v.  Tiemey, 

P.  1010.  1  Mae.  &  Gor*  571. 

10.  See  Peaehey^  Mar.  Settl.   63 ;  The  numerous  dicta  in  all  such  cases 

Lassence  v.  Tiemey^  1  Mac.  &  Got.  Merve  rather  to  obscure  than  illustrate 

571 ;  Warden  v.  Jones,  5  W.  B.  447.  the  prineiple*     . 

And  see  Babeock  v.  Smith,  22  Pick.  14.  Smith's  Ex'r  v.  Johns,  154  Ey. 

(Mass.)  61;  Simpson  v.  Graves,  Biley  274,  157  S.  W.  21. 
Ch.  232. 


• 
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just  aU  property  rights/*^  An  agreement  on  behalf  of  an  infant 
intended  wife  that  her  husband,  on  her  attainment  of  full  age, 
would  join  in  a  deed  conveying  all  her  property  to  her  mother, 
in  trust  for  her  separate  use,  and  followed  by  a  deed  in  execution 
of  the  agreement,  has  been  held  to  create  a  separate  estate  for  her 
in  such  property,  free  of  all  marital  claims  of  the  husband." 

§  501.  Contracts  Releasing  Rights  in  Estate  of  Other  Spouse. 

As  to  the  rights  of  surviving  husband  or  wife,  too,  in  the  de- 

.      »  •  •  • 

ceased  spouse's  property,  the  obvious  inclination  must  be  not  to 
disturb  the  usual  laws  of  inheritance  and  distribution,  but  rather 
to  presume  that  the  marriage  settlement  contemplates  rights  of 
property  as  limited  to  the  duration  of  the  marriage  relation.^  But 
settlements  controlling  the  division  and  descent  of  property  are 
valid  if  freely  and  intelligently  made,  and  if  just  and  equitable  in 
their  provisions.**  To  be  valid  such  a  contract  must  be  free  in 
good  faith  and  from  fraud  and  be  reasonable  in  all  its  provisions.^ 
Clauses  providing  for  the  contingency  of  death  ^nd  survivorship 
receive  in  these  times  not  unfrequent  considera,tion  from  Ameri- 
can  courts  of  equity ;  and  it  is  properly  held  that  clauses,  debarring 
or  restraining  the  wife/®  or  thci  hu^fcaAd,**  or  :botli,"  as  to  theusual 
rights  of  inheritance,  such  as  dower^  curtesy,  and  |^he  4i9^i'ibiitive 
share,  ought  to  be  clearly  express^  and  carefully  QStabUshed  in 
proof  in  order  to  prevail;  notwithstanding  which,  it  is  clear  that 
deliberate  concurrent  intention  settles  such  issues,  and  that  in 
general,  husband  and  wife  may  thus  mutaallyagrse  that  the  one, 
the  other,  or  the  two  reciprocally,  shall  claim  no  interest  in  the 

15.  Buifington  ▼.  Btiffington,  151  60  P.  731  (afldL,  61  Kaa.  692,  61  P* 
Ind.  200,  61  N.  E.  328.  685).  Bramer  t.Elrainer  (W.  Vs.),  M 

16.  Wood  ▼.  Beamer,  118  Ky.  841,  S.  B.  329;  Blighi  v.  Chapman,  105 
26  Ky.  Law,  819,  82  S.  W.  572.  To  Me.  62,  72  A.  750.  For  this  pttrpo868 
tlie  same  eifect  see  Pratt  v.  Wright,  of  inberitanee  tax  statnt^ft  anteiraptial 
5  Mo.  192  (shares) .  8ee  also  Ander-  prorisiona  in  lieu  of  dotrer  are  treated 
Bon  Y.  Bnmey,  147  Ga.  138,  93  8.  E.  as  dower,  and  are  sab jeeted  to  the  tai. 
93.  People  r.  Field,  248  HL  147,  93  N.B. 

17.  Pierce  t.  Pierce,  71  N.  Y.  154;  721,  33  L.  *.  A.  (N.  8.)  230. 

Hays  T.  Bright,  11   Heiak.    (Tenn.)  19.  In  re  Mansfield's  Estate  (la.), 

325.  170  N.  W.  415;  Tiltott  T.  Tflton,  130 

16.  Baugiman   v.   Baughman,  283  Ky.  281,  118  8.  W.  134* 

HI.    55,    119    N.    E.    49;    Becker   v.  tO.  Pierce  ▼.  Piferce,  71  N.  Y.  154. 

Becker,  241  Hi.  423,  89  N.  E.  737;  tl.  Daubenspeek  ^;  Biggs,  Tl  Ind. 

Matney  ▼.  Linn,  59  Kan.  613,  54  P.  255. 

668 ;  King  ▼.  MoUohan,  61  Kan.  683,  St  Peek  ▼.  Peek,  18  B.  I.  485. 
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propertjjr  of  the  one  who  shall  die  first  f*  and  may  eveii  exclude  all 
ri^  to  administer*** 

Antenuptial  provisions  in  lieu  of  the  usual  rights  by  survivor- 
ship deserve  .more  favor,  such  as  an  equitable  jointure  in  bar  of 
dower;**  or.  where  otherT^rise  rights  of  property  are  conferred 
equivalent  to  the  righta  which  were  taken  away.*'  In  general,  to 
preclude  the  usual  naarital  rights  of  a  spouse  without  some  eqniva* 
lent,  plain  intention  should  appear.*^  Generally  the  husband  haa 
the  burden  of  showing  that.no  unfair,  advantage  was  takai.  of. 
the  wife  to  sf^ure  such  a. contract,*'  as  well  as  the  fact  of  the 
contract**  Such  a  settlement  wil^  not  usually  deprive  the  wife  of 
a  right  to  her  hu^ba^id's  homestead." 

§  502.  Marr^ge  Articles. 

In  this  connection  the  use  of  the  term  "marriage  articles"  is 
properly  to  be  noticed.  "When  promises,  and  agreements  in 
consideration. 0|f  marriage,"  says  Mr.  Macqueen,  "are  meant  to 
become  the  groundwork  of  settlements^  they  jare  called  mai:!riage 
articles.  They  are  often  drawn  up  hastily,  and  signed  on  the 
eve  of  the  niiptial  ceremony,  from  want  of  time  to  prepare  a  final 

as,    Tarbdf-  v.;  Tarb^y  ilO   Allen  9S4;  Fxeeland  v.  PteeUnd^  Its  MhM. 

(Mass.),  278;  .FaQi:  y.  Turner,  101  5Qdf   ^oardman's  Appeal,  40  Cona. 

Mass.  494 ;  Galberson  v.  Culberson,  37  169. 

Ga.  296;  Naill  v.  Maurer,  25  Md.  532;  iW.  Pond  v,  Skeen,  2  Lea  (Tenn.), 
Oarrard  v.  GankrO,  7  Bask  CSLy.),  126.  Bee  also  Camp  v.  Smitli,  61  Oa. 
436;  Pieiee.T.  Pienoe,  71  N,  7.  154;.  .44 9}.  4-  etatutory  specific  ajlowance  in 
Daubenspeek  t.  Biggs,  71  Ind.  255 ;  case  of  a,  husb^4  's  decease*  for  the 
Jacobs  V.  Jacobs,  42  la.  160.  Tbe  benefit  of  young  children  in  a  house- 
amount  of  prolpetty  brought  by  the  hold  as  much  as  the  widow,  cannot  on 
refpective  parties  into  the  marriage  their  p^rt  at  all  eyents,.  be  affected 
may  have  a  bearing  on  the  issue  whe«  by  an  antenupftial  contract.  Phelps 
ther  the  arrangement  is  grossly  in-  y.  Phelps,  72  111.  545.  Cf.  Tierman  ▼. 
equitable.  Peck  v.  Peck,  Id  B.  I.  485;  Binns,  92  Pa.  248. 
Pieree  t.  Pierce,  tupra^  Such  a  |woTi*  J?*  Dunlap  v.  Hill,  145  N.  C.  312, 
flion  uanally  conrteaipli^ea  paniag  amit  59  8.  S.  112 ;  Pond  v.  Skeen,  2  Lea 
the  Borviving  spousa  in  faTor  of  sur-  (Tenn.),  126;  Mitchell  ▼.  Gates,  23 


TiTing  offspring;  and  this  may  some*  Ala.  438. 

times  suggest  a  restraint  against  6on>  sa.  Tilton  ▼.  Tilton,  130  Ky.  281, 

Btroing  sudk  clauses  in  favor  of  surriT-  113  S.  W.  134;  Stephens  ▼.  Stephens 

ing  parents  er  collateral  roMives  of  (Ky.)>  2«i5  S.  W.  573;  Bgger  v.  Eg- 

the  deceased  spouse.  ger,  225  Mo.  116,  123  8.  W.  928. 

t4b    Charles   v.    Charles,    8    Gratt.  89.  Dean  y.  Dean  (111.),  121  N.  B. 

(Va.)    485;    Hamrieo   ▼.   Laird,    10  234. 

Yerg.  (Tenn.)  222;  30.  Plistii  ▼.  Kaspar  (Ifl<),  160  N. 


i:  Mintier  Tv  Mintler,  28  Ohio  St.      Wl  584. 
30T;  Hathaway  r.  Hathaway,  46  Vt. 
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deed ;  1?hich,  however,  when  ultimately  executed,  if  it  be  in  strict 
conformity  with  the  articles,  will  supersede  them/'"  The  Ameri- 
can rule  is  favorable  to  marriage  articles,  although  unskilfully 
drawn,  so  long  as  they  are  bona  fide  articles,*  and  the  party  marry- 
ing upon  their  faith  had  good  reason  to  rely  upon  them  as  such." 
Any  settlement  made  after  marriage,  in  pursuance  of  marriage 
articles,  or  what  may  be  construed  as  such,  receives  the  full  sup- 
port of  the  marriage  consideration,  and  must  prevail  accordingly 
against  creditors,  purchasers  and  each  of  the  married  parties. 
Letters  or  a  correspondence  before  marriage  may  establish  an  ante- 
nuptial settlement  where  they  sufficiently  furnish  the  terms  of  the 
agreement.  And  so,  too,  may  they  constitute  marriage  articles 
and  support  a  settlement  made  in  pursuance  of  their  terina»**  But 
the  authenticity  of  such  correspondence  should  be  well  established, 
so  easy  is  such  proof  manufactured  to  suit  emergencies;  and  cer- 
tainly where  the  contest  is  between  the  married  pair  and  a  hus- 
band's creditors,  the  true  date  of  the  letters  should  be  proved,  or 
else  that  they  were  duly  received  before  the  marriage.'*  .  Nor  will 
performance  be  decreed,  unless  it  can  be  gathered  from  a  fair 
interpretation  of  the  letters  that  they  imported  a  concluded  agree- 
ment, and  induced  the  marriage;  nor  if  it  bd  doubtful  whether 
what  passed  was  not  mere  negotiation,  or  a  gratuitous  offer  by 
the  one,  which  the  other  never  accepted  nor  meant  to  rely  upon.** 
Gases  have  arisen,  however,  under  the  Statute  of  Frauds,  where 
the  marriage  agreement  had  been  reduced  to  writing,  but  not 
signed,  and  yet  letters  passed  afterwards  between  the  parties,  re- 
ferring to  the  agreement,  which  sufficed  to  establish  it.  In  a  case 
of  this  character,  decided  in  1791,  Lord  Thurlow  expressed  the 
opinion  that  if  a  letter  refers  so  clearly  to  an  agreement  as  to 

81.  Macq.  Hus.  &  Wife,  246.  Letters  from  an  mteaded  wife  to 

38.  Neves  v.  Scott,  9  How.  (U.  8.)  her  intended  hoshand  stating  that  efae 

196;  Hooks  v.  Lee,  8  Ired.  Eq.  (N.  intended  to  mafce  naa  of  a  eertam  part 

G.)    157;   Bivers  ▼.  Thayer,  7  Bieh.  of  her  property  for  their  joint  use  has 

Eq.  (S.  C.)  136 ;  Kninard  v.  Daniel,  bean  held  not  a  aettiement  giving  the 

13  B.  Mon.  (Ky.)  496;  Montgomery  husband  rights  in  her  propeirij  when 

T.  Henderson,  3  Jones  Eq.   (N.  C.)  they  separated  after  otarriage.  Walker 

113;  Smith  t.  Moore,  8  Green  GK  (N.  ▼•  Walker,  175  Haas.  349,  54  N.  E. 

J.)  485;  Potts  v.  Oogdell,  1  DesaHS.  601. 

(S.  0.)  456..  U»  Kinnard  ▼»  Daniel,  13  B.  Moss. 

33.  Logan  v.  Wienholt,  1  01.  &  Fin.  (Ey.)  496;  MoBtgomeiy  t.  Header- 

611;  Hammersley  ▼.  De  Biel,  1%  OL  Sb  son,  3  Jones  Eq.  (N.  0.)  118. 

Pin.   45;    Moorehonse  v.   Colyin,   15  36.  ToyrU  ▼.  FiAeman,  9  Yee.  315; 

Beav.  349;  Kinnard  ▼.  Daniel,  13  B.  Card  ▼.  Jaffray,  3  Seh.  ft  Lef.  384; 

Mon.  (Ey.)  496.  Chambers  t.  SaUie,  39  Ark.  407. 
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show  what  was  meant  bj  the  parties,  that  maj  take  the  case  out 
of  the  statute.'^  Lord  Eldon  states  that  though  the  agreement  be 
not  sigued,  yet  if  the  letter  contain  all  the  terms  and  describes  the 
consideration,  and  all  tbe  circumstances,  so  that  by  the  contents  of 
the  letter  it  can  be  connected  and  identified  with  the  agreement, 
there  is  a  writing  which  amounts  to  a.  note  or  .memorandum,  and 
80  satisfies  the  statue."  In  general,  a  letter  which  contains  the 
terms  of  an  agreement,  or  refers  to  another  paper  which  specifies 
the  terms,  is  sufficient  to  take  the  contract  out  of  the  Statute  o£ 
Frauds." 

§  503.  Settlement  by  Third  Person. 

Promises  made  in  consideraion  of  the  marriage  by  a  third 
party,  such  as  the  wife's  father,  may  afterwards  be  enforced 
against  him,  as  (in  such  an  instance)  by  the  husband.  But  it 
must  appear  that  the  latter  knew  of  the  promise,  and  that  it 
entered  as  an  ingredient  into  tiie  marriage;  and  the  husband 
Mnnot,  upon  finding,  after  marriage,  that  his  wife,  while  single, 
had  received  a  letter  from  her  father  promising  a  certyn  allow- 
ance, hold  the  latter  to  specific  performance.**  The  promise  of  a 
fliird  party  may  be  for  the  wife's  benefit;  or  it  may  be  for  the 
mutual  benefit  of  the  married  parties,  and  enforceable  accordingly. 
Thus,  in  a  recent  English  case  the  estate  of  a  father  was  held 
bound  by  his  written  statements  of  intention  to  settle  the  whole  of 
his  property  upon  his  daughter,  on  the  strength  of  which  she 
married;  and  this,  notwithstanding  the  father,  being  at  the  time 
a  widower,  remarried  afterwards  and  left  a  widow.*^ 

It  is  held  that  a  marriage  settlement  may  bind  a  wife  on  the 
ground  that  she  has  assented  to  the  father's  arrangement,  even 
though  the  husband's  engagement  was  to  settle  what  was  not  his, 
but  hers,  and  henee  was  not  beneficial  to  her.*^  A  contract  by  the 
mother  of  an  intended  wife  to  convey  land  to  her  husband  as  soon 
as  the  intended  husband  erects  a  house  on  it  has  been  held  valid.** 
A  settlement  made  by  a  wife's  father  covenanting  to  pay  a  sum  of 
money  in  case  she  survived  her  coverture  is  binding  even  though 

16.  Tawney  ▼.  Crowther,  3  Brp.  C.  :  89.  Ayliffe  v.  Tracy,  2  P.  Wms.  66 ; 

0.  263.     See  citation  of  this  opinion  Madox  y.  Nowlan,  Beatty,  6^2.  . 
in  Jorden  v«  Honey,  5  H.  L.  253.  40.  Ooverdale  y.  Ea8twopd,>L.  B.  Ij^ 

87.  Colas  y.  Trecothick,  9  Ve^  250.  Eq.  121  (a  harsh  case,  truly). 

88.  Hammersley  y»  De  ^iel,  12  Ch.  AX,  See  Lee  y.  Lee,  4  Ch.  D.  175. 

4  Fin.  45;   Moorlionae  y.  Oolvin,  15  42.  Bell  y.  Sappington,  111  Ga.  391, 

Beay.  349 ;  Peachey,  Mar.  Settl.  67.  36. 9-  E.  7S0. 
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the  marriage  was  dissolved  during  the  lifetime  of  the  settlor.** 
The  same  rule  did  not  apply  where  the  covenant  v^as  to  pay  if  the 
marriage  was  ^^  solemnized/'  and  where  it  was  afterwards  de- 
clared null  on  the  ground  of  the  impotence  of  the  husband,  that 
rendering  the  marriage  void  ab  tntiio.** 

§  504.  Covenant  to  Settle  After-acquired  Property. 

Marriage  settlements  frequentlj^  contain  a  covenant  on  the 
husband's  part  to  settle  all  the  after-acquired  property  of  the  wife* 
Settlements  of  after-acquired  or  future  property  of  either  or  both 
spouses  are  valid;  and  in  most  of  the  cases  decided  under  this 
heady  the  courts  have  evidently. .sought  to  adapt. the  <^ovetiant  to 
the  presumed  intention  of  the.  parties ;  the  question  still  being  one 
of  intention  to  be  gathered  from  the  contents  of  the  instrument 
by  which  the  parties  have  bound  themselves*^^  And  thie  rule  of 
construction  is  the  same,  whether  damagee  foif  bretidi  :of  covenant 
be  sought  at  law,  or  sp^cifiQ  performance  in  equity.*'  •  Such  oove- 
nants  may  be  on  the  wif^s  .part;  ox-  they  .may  be  conditional.*'^^ 

The  presumption  is,  however,  that  Only  property  acquired  dur- 
ing  the  laarriage  state  is  to  he,  thus  embraced  under  the.  tertn»  of 
the  settlement;  and  hence  property  acquired  by  the  survivor  of 
the. marriage,  after  its  dissolution,  is  not  subjected  to  the  trust  in 
absence  of  explicit  proof.*^  Settlement  of  property  to  which  the 
wife  shall  becQme  entitled  inclxides  reversionary,  interests  when 

48.  In  re  Crawford,  (1005)  1  Ob*  S94;  Blythe  vi  OrarrdDe^  13  6im.  190; 

11,  91  Law  T.  683,  53  Wkly..  Bep.  107,  Tawney  v.  Ward,  1  Be|LV.  563;  To«b|? 

74  Law  J.  Ch.  22;  De  Cicco  v.  8ch-  v.  Smith,  L.  B.  1  Eq.  180;  Peaohey, 

weizer,  221  N.  Y.  431,  11?  N.  B.  BdT, '  Mar.  Settl.  523;  Macq.  Hua,  &  Wife, 

L.  B.  A.  IdlSE  1004.  26S.  A»  16  the  ttppUoatioii  of  this  eove- 

44.  In  re  Gamett,  74  Law  J^  Ch.  naat  to  separate  pro^rty,  see  Main- 
570,  93  Law  T.  117.  waring 's  Settlements,  L.  B.  1  Eq.  180; 

45.  Bamsden  v.  Smith,  2  Drew.  3018 ;  Milf  ord  v.  Peile,  17  Beav.  602 ;  Bering 
Steinberger  v.  Potter,  3  C.  E.  Green  v.  Kynaston,  L.  B.  6  Eq.  812;  Camp- 
(N.  J.),  452;  Withers  v..  Weaver,  10  bell  ▼.  Bainfaridge»  L^  B.  6  Eq.  209; 
Barr  (Pa.),  3W;  Vaaon  v^BeU,  53  Ga.  ^e  Viant'a  Trusts,. L.  B.  18  Eq.  436; 
416.  Dawes   t.    Tredwell,    44    L.    T.    740. 

A  eoTenant  by  a  husband  in  a  set-  That  a  contingent  remainder  beeom- 

tlement  made  in  eon^deration'  of  niar-  ing  vested  during  the  isovertnre,  or 

riage  to  settle  all  his  after-acquired  reversionary  interest,  may  be  included, 

pr«^erty  Except  business  assets  is  not  see  Agar  v.  George,  2  Oh.  D.  706 ; 

too  vague  find  unoertain   to  be  en-  Re  Mitchell's  Trusts,  L.  B.  9  Ch.  D. 

forced.    In  re  Beis,  73  Law  J.  K.  B.  767;  Be  Jones's  Win,  t  Oh.  D.  3e«. 

929  (1904),  2  K.  B.  769,  91  Law  T.  47.  Peachey,  Mar.  Settl.  548. 

592,  53  Wkly.  Bep.  122,  11  Mansion,  48.  Me  CampbeU's  Policies,  6  Ch.  D, 

289,  20  Times  Law  B.  547.  686;  Be  Edwards,  1/.  B.  9  Oh.  f7. 

48.  Smith  ▼.  Osborne,  6  Ho.  Lords,  - 
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they  fall  in,  the  provision  intending  entitlemetits  in  ii:^tereflt  and 
not  in  possession/'  An .  agre^nent  to  settle  the  wif e'ft  af t^v- 
acquired  property  does  not  bind  proffRrtj  in  which  the  savings  of 
her  separate  income  are  invested/^  Where  a  settlement  provided 
that  all  ftfteivaeqnired  property  of  the  wife  should  be  subject  to  b. 
trust  therein  created  for  her  separate  Use,  it  was  held' that  the 
settlement  did  not  include  a  legacy  received  by  her  after  her  hus- 
band's death."  An  agreement  as  to  th^  5ivision  of  a  certain  fflrin 
sind  its  **  accumulations ''  had  been  held  to  include  only  improve- 
inenta  on  the  land  itself,  and  not  kndd  subeeijuently  <5onveyed  to 
a  spotise,'  whether  or  not  it  was  paid  fot  by  the  products  of  thfe 
land  settled;"  ' 


§  505w  Provisiona  for  Childrexi  or  IJeirs: 

Many  deeds  of  settlement  provide  what  are '  called  "  portions.*' 
The  word  **  portion ''  may  be  used  to  denote  what  the  wife  brings 
her  husband  in  marriage/  and  in  this  sense  it  corresponds  with  the 
word  dos  at  the  ciVil  law,  or  what  we  soinetimes  call  her  dowry. 
But  in  its  more  special  acceptation,  the  word  "portion"  signifies 
that  part  of  a  person's  estate  which  is  given  or  left  to  a  child. 
Marriage  settlements  usually  contain  some  proiKsion  to  secure 
portions  for  the  children  of  the  marriage.**  Double  portions  may 
sometimes  be  created  for  children ;  as  if  a  father  should  make  a 
provision  for  a  child  by  marriage  settlement,  and  afterwards  pro- 
vide for  the  same  child  by  will;  but  the  presumption  is  always 
against  such  an  intent,  and  in  favor  of  regarding  the  latter  as  a 
substitute  for  the  former.'*  So  favorably  are  issue  regarded  in 
Buch  instruments,  that,  it  is  held,  an  intention  to  provide  for  the 
offspring  of  the  marriage  should  be  presumed,  unless  the  language 


4t.  In  re  Bland's  Settlement,  1  Ch. 
4,  91  Law  T.  681,  74  Law  J.  Ch.  28. 

50.  In  re  Chitterbuck 'a  Settlement 
(1905),  1  Ch.  200,  63  Wkly.  Rep.  10, 
73  Law  J.  Ch.  098. 

51.  Borland  v.  Welch,  162  N.  Y. 
104,  56  N.  E.  556. 

52.  Haenky  v.  Weishaar,  59  Kan. 
206,  52  P.  437. 

6S.  Wood  V.  Briant,  1  Atk.  522.  For 
a  full  disenssion  of  this  topic,  see 
Peachey,  Mar.  Settl.  409  et  seq.,  and 
(asea  eited. 

54.   Ex  parte  Pye,   18   Ves.    147; 


Peachey,  Mar.  Settl.  492  et  seq., 
and  eases  cited;  Carl  of  Ihirham  y. 
Wharton,  3  01.  A  Fin;  155;  Bussell  ▼. 
iBt.  Aubyn,  L.  R.  2  Ch:  D.  398.  Bnt 
the  Scotch  mle  of  construction  is 
otherwise.  Kippen  ▼.  Darley,  3  Macq. 
203.  Provision  for  the  son  of  a  former 
marriage  held  purely  voluntary  as 
against  a  purchaser  for  valuable  con- 
sideration. Price  V.  Jenkins,  4  Ch.  B. 
483,  and  eases  cited.  But  children  of 
a  former  marriage  are  favored  in 
Oale  V.  Gale,  6  Ch.  D.  144.  And  see 
Vason  V.  Bell,  53  Ga.  416. 
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of  tJie  settlement  plaiuty  indicates  otherwise/^  Clear  evidence  is 
necessary  to  overcome  the  presumption.*'  Where  a  settlement  re- 
quired the  husband  to  support  and  educate  the  children  of  the 
wife  by  a  former  marriage^  and  to  treat  them  as  his  own,  it  was 
held  that  the  obligation  ceased  at  his  death  and  could  not  be  en- 
forced against  the  estate/^ 

§  506.  Secret  Settlement  on  Third  Person  in  Fraud  of  Husband. 

A  secret  settlement  made  by  a  woman  upon  third  persons,  while 
engaged,  and  contemplating  marriage,  is  liable  to  be  set  aside  in 
equity  as  a  fraud  upon  the  marital  rights  of  her  intended  husband, 
at  the  husband's  instance,  when  he  learns  of  it.  Prima  facie,  her 
tiansactions  as  a  feme  sole  with  reference  to  her  own  property  are 
valid  both  at  law  and  in  equity ;  it  is  only  because  of  the  fraud  that 
her  husband  can  afterwards  obtain  relief  against  them;  yet  the 
English  courts  have  gone  far  in  discountenancing  all  conveyances 
made  by  the  intended  wife  in  derogation  of  the  property  rights 
of  her  intended  huefband,  where  made  without  notice  to  him." 
The  secrecy  of  the  proceeding  is  a  material  element,  from  which 
fraud  will  be  inferred.**'  The  husband  must  have  been  kept  in 
ignorance  of  the  transaction  up  to  the  moment  of  marriage.  For, 
as  Lord  Chancellor  Brougham  once  observed,  if  a  man,  knowing 
what  has  been  done,  still  thinks  fit  to  marry  the  lady,  he  cannot 
be  permitted  to  allege  afterwards  that  he  has  been  deceived.** 
Actual  concurrence  on  the  part  of  the  intended  husband  in  his 
wife's  settlement  will  be  even  more  conclusive  against  him ;  and, 
even  though  he  were  a  minor,  will  preclude  all  subsequent  alle- 
gatioTis  of  fraud  on  the  marital  right.**  It  is  the  usual  practice 
with  English  conveyancers  to  make  the  intended  husband  a  party 


55.  Wallace  t.  Wallace,  82  111,  430. 

56.  McCoy  V.  Fahraey,  182  111.  60, 
55  N.  E.  61;  Goldstein  v.  Goldstein, 
87  N.  J.  Bq.  601,  101  A.  249  (Jewij* 
betrothal  agreement). 

57.  Hinklebein  ▼.  Totten'a  Adm'r, 
22  Ky.  La^w,  1357,  60  S.  W.  641; 
Dickinson  v.  Lane,  193  N.  Y.  18,  85 
N.  E.  818. 

68.  Peaehey,  Mar.  SettL  142,  and 
cases  cited;  Doe  d.  Bichard  t*  Lewis, 
11  C.  B.  1035;  St.  George  v.  Wake, 
•  1  Myl.  &  K.  610;  Countess  of  Strath- 
more  V.  Bowes,  1  Yes.  Jr.  28;  Macq. 


Hus.  &  Wife,  36;  England  ▼.  Downes. 
2  Beav.  522;  Howard  v.  Hooker,  2 
Ch.  Rep.  81;  1  Eq.  Cas.  Ab.  59,  pi. 
1;  Lance  t.  Norman,  2  Cas.  in  Ch. 
Rep.  79;  1  Eq.  Cas.  Ab.  59,  pi.  2; 
Carleton  v.  Earl  of  Dorset,  2  Vern. 
17;   Goddard  y.  Snow,  1  Buss.   485. 

59.  England  y.  Downes,  2  Beav.  &22 : 
:vracq.  Hus.  &  Wife,  36. 

60.  St.  George  v.  Wake,  1  Myl.  ft  K. 
610;   Peachey,  Mar.  SettL  145,  and 

'cases  cited. 

61.  Slowcombe  y.  Glnbb,  2  Bfeo.  C 
C^  545.  . 
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to  all  instruments  executed  by  the  intended  wife  in  contemplation 
of  or  during  a  treaty  of  marriage.** 

The  same  general  doctrine  hag  been  repeatedly  declared  in  the 
courts  of  this  country;  and  secret  and  voluntary  conveyances, 
made  by  a  woman  contemplating  marriage,  may  be  set  aside  on 
the  husband's  subsequent  application  aa  a  fraud  upon  his  marital 
rights,*^  xmder  the  same  qualification  that  the  intended  spouse  was 
thereby  defrauded.**  .Nor  need  she  have  formally  settled  her 
whole  property  in  order  to  come  within  the  prohibition;  any 
voluntary  transfer,  under  fraudulent  circumstances,  is  void,  so  far 
as  that  particular  property  is  concerned.**  But  if  the  hus(band  re- 
ceived notice  of  the  transfer  before  marriage,  and  chose  to  marry 
her  notwithstanding,  he  is  without  a  remedy.**  Though  not  where 
he  merely  heard  a  vague  rumor  after  he  had  married.*^  On  this 
principle  the  wife's  antenuptial  deed,  purporting  to  convey  her 
property  in  trust  for  her  separate  use,  has  been  treated  as  fraudu- 
lent.** 

Lord  Thurlow  says  the  question  in  all  such  cases  is  whether 
the  evidence  is  sufficient  to  raise  fraud.**  And  from  the  decisions 
it  would  appear  that  some  alienations  of  the  wife's  property,  with- 
out her  intended  husband's  knowledge,  will  be  allowed  to  stand.'* 
The  facts  are  always  open  to  inquiry;  and  it  seems  settled  that 
the  court  is  warranted  in  considering  such  circumstances  as  the 
meritorious  object  of  the  conveyance  and  the  situation  of  the  hus- 
band in  point  of  pecuniary  means.'^ 


62.  Peachey,  Mar.  S^ttl.  155. 

63.  2  Kent  Com.  174,  175,  and  notes, 
12th  ed«;  Spencer  t.  Spencer,  3  Jones 
Eq.  (N.  C.)  404;  Tucker  v.  Andrews, 
13  Me.  124,  128;  Williams  y.  Carle, 
2  Stockt.  (N.  J.)  543;  Freeman  v. 
Hartman,  45  HI.  57;  Baker  v.  Jordan, 
73  N.  C.  145;  Hall  v.  Carmichael,  8 
Baxt.  (Tenn.)  211. 

64.  Gregory  v.  Winston,  23  Gratt. 
(Va.)  102. 

65.  Fletcher  v.  Ashley,  6  Gratt. 
(Va.)  332. 

66.  Cheshire  v.  Payne,  16  B.  Mon. 
(Ky.),  618;  Terry  v.  Hopkins,  1  Hill 
Ch.  (N*.  Y.)  1.  See  1  Story  Eq.  Juris., 
§  403.  And  see  Cole  v.  O'Neill,  3 
Md.  Ch.  174;  CNeiU  v.  Cole,  4  Md. 
107. 


67.  Spencer  y.  Spencer,  3  Jones 
Eq.  (N.  C.)  404.  But  see,  as  to  regis- 
tration; Peachey^  Mar.  Settl.  155. 

68.  Belt  V,  Ferguson,  3  Grant,  289. 
And  see  Duncan's  Appeal,  43  Pa.  67. 

69.  Strathmore  y.  Bowes,  1  Ves.  Jr. 
28. 

70.  Taylor  y.  Pugh,  1  Hare,  613;  2 
Roper,  Hus.  and  Wife,  162;  Peachey, 
Mar.  Settl.  147. 

71.  St.  George  y.  Wake,  1  Myl.*&  K. 
610;  King  v.  Cotton,  2  P.  Wms.  674. 
And  see  Thomas  v.  Williams,  Mosely, 
177;  Blanchet  y.  Foster,  2  Ves.  Sen. 
264;  Anonymous,  34  Ala.  430;  Taylor 
y.  Pugh,  1  Hare,  614;  Lewellin  y. 
Cobbold,  1  Sm.  &  Gif.  376;  Peachey, 
Mar.  Settl.  151. 
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If  the  wif e^8  transfer  or  conveyance  to  another,  undi&r  'ijttch  cir- 
cumstances, be  without  valuable  consideration  to  herself,  ttiere  is 
the  less  reason  why  equity  should  uphold  it  ;'*  and  if  it  be  in  plain 
derogation  of  her  own  int^ests,  as,  for  instance,  to  some  insolvent 
relative  to  hold  in  trust  for  her,  or  so  as  to  sugg^t  that  fraud  or 
coercion  was  practised  upon  her,  it  is  for  the  common  nuptial  in- 
terests that  courts  of  chancery  repudiate  the  arrangement  alto- 
gether/" By  virtue  of  late  statutory  changes,  tending  to  relieve  a 
husband  of  his  wife's  antenuptial  debts,  or  of  other  common-law 
burdens,  on  her  account,  the  husband  may  sometimes  stand  in 
equity  on  the  stronger  footing  of  a  defrauded  creditor,  where  he 
seeks  to  have  the  secret  conveyance  of  his  affianced  set  aside  in  hU 
favor/* 

_  •  » 

From  what  has  been  said  it  may  readily  be  gathered  that  a 
secret  settlement  by  the .  intended  wife,  made  before  she .  was 
courted,  is  not  likely  to  be  set  aside,  on  proof  that  the  complainant 
commenced  courting  her  afterwards/"  And  the  husband  must 
show,  not  only  that  the  wife  contemplated  marriage  with  some 
person  at  the  time  of  the  settlement,  but  that  he  was.  the  person 
intended/' 

A  corresponding  rule  as  to  fraud  would  doubtless  apply  to  a 
husband,  who,  before  marriage,  had  made  a  secret  transfer  or 
conveyance  of  his  own  property  to  his  wife's  injury;  not,  how- 
ever, without  regard  to  the  differeuice  which  subsists  at  law  be- 
tween their  marital  rights  in  each  other's  propei:ty/^  Indeed, 
it  is  sometimes  said  that  any  designed  and  material  cpnoealment 
ought  to  avoid  an  antenuptial  contract  at  the  will  of  the  party 
who  has  been  thereby  injured/' 


72.  Baker  v.  Jordan,  73  N.  C.  145; 
Fletcher  v.  Ashley,  6  Gratt  (Va.) 
332. 

73.  Hall  y.  Carmichael,  8  Baxt. 
(Tenn.)  211. 

74.  Westerman  v.  Westerman,  25 
Ohio  St.  500.  But  the  fact  of  an 
antenuptial  settlement  does  not  re- 
lieve the  husband  from  his  common- 
law  liability  for  antenuptial  debts, 
apart  from  statute.  Powell  v.  Man- 
son,  22  Gratt.   (Va.)   177. 

75.  King  V.  Cotton,  2  P.  Wms.  674. 


76.  England  v.  Downes,  2  Beav. 
522;  Peachey,  Mar.  Settl.  15;  Macq. 
fius.  Sb  Wife,  37;  Strathmore  v. 
Bowes,  1  Ves.  Jr.  22.  And  see  Waters 
V.  Tazewell,  9  Md.  291. 

77.  See  Leach  v.  Buvall,  8  Bash 
(Ky.)  201;  Gainor  v.  Gainox,  26  la. 
337.  Lapse  of  time  and  other  circum- 
stances may  remove  any  presumption 
of  fraud  or  unfairness  on  his  part. 
Butler  V.  Butler,  21  Kan.  521. 

78.  Kline  v.  Kline,  57  (Pa.)  120; 
Kline's  Estate,  64  (Pa.)  122. 
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§  507.  Cons^ctioii. 

In  the  cpnatructiQa  of  tl^(9fe  |»,axTJiAgp  settlements,,  tl^  oaurU 
exhibit  a  j>rope]V3itj  to  ebangp,  ^i^  property  dPiCtrineB  obaf^  i^ 
this  Qomxection  ^  but  911  the  whd\e  to  iixcline  to  th^  coostiri^tioiiy 
in  case  of  doybt^  which  renders  the  arrangeqient  xnutuallj  benp- 
fidal  and  aa  far  as  pos^ble,  upholds  marital  rights  of  property  us 
adjusted  by  public  po^cy.  A  reserved  power  in  the  one  to  alter 
or  revoke^  01^  to  disppse  differently  from  the  original  settlement  to 
the  detriment  pf ;  the  other,  wiU  not  be  readily  iz^erred  from  <ihe 
terms  of  the  eontra^ct^*  A:^  to  children  emVACQ^  trnder  such  ar- 
rangenaents,  a;D  equal  diatxibutioin  among  them  i^nd  equality  of 
benefits;  »a  ^meacicAfi  pplii^  favpi:s,  situ^ld  be  preferred  in  coiiirts 
of  this  countrfTy  a^  w^U  as  the  presfainratioB.  of  theix  legal  righjts 
whatever  the  compacit  pf  parents  ^ith  pne  anoth^.*^  The  true  in* 
tention  of  tl^e  parties  as  in  wills  ^and  tru^jts  generally,  is  the 
primary  irule  in  the  construction. of  all  marripige  settlements;  sub- 
ject to  w^ich  rule  the  ordinary/mecining  should  be.given  to  wrjlttw 
worda^  unless, manifest  fibsur^ty  or  inponveniepce  will  follow;  no 
power  resting  in  t^xe  :Court  to  strain  Ifinguage  beyond  its  f^U  sig- 
nificance.** In. order  to  c^rry  out  the  intention  of  the  partiep, 
courts  will  liberally  construe  such  instruments/*  If  the;  instru- 
ment will  admit  of  more  than  one  construction,  that  most  favor^ 
able  to  the  wife  ^f>u]ki  1^  a4pptpd,  i^  reasonably  and  not  violative 
of  the  language,**  i^e^^ly  where  the  language  is  doubtful  or 
ambiguous.'^  Single  words  and  phrases  cannot  alone  bie  regarded, 
and  the  in  tention.  must  be  collected  from  the  whole  instrument  in 

■ 

70.  Yeaton  y.  Teaton,  4  lU.  App.  ▼.  Kendrick,  1  Jur.  (N.  8.)  SQSjCara- 

579r,     Such  reseryations,  however,  as  well  v.  Schley,  56  Ga.  101;   Mintier 

«.  g.,  to  dispose  bj  will,  if  made  must  v.  Mintier,  28  Ohio  St.  307.    And  see 

he  respected.    Bishop  V.  Wall,  3  CJi.  Creighton  v.  Clifford,  6  Rich.  (S,  C.) 

D.   194;    Bogers  v.   Cnnningham,   51  188;  Surging  v.  McDowell,  30  Gratt. 

Ga.  40;  Kusaell's  Appeal,  75  Pa.  269;  (Va.)  236. 

Eejnolda  V.  !6rahdon,  3  Heisk.  (TeniL)  82.  Matney  v.  Linn,  5?  Kan.  613, 

593.  54   P.   668;    Collins  v.  Bauman,   125 

80.  In  re  Hubinger's  Estate,  150  Ky.  846,  102  S.  W.  815,  31  Ky.  Law, 
la.   307,   130  K.  W.   155;   Brown  ▼.  ,4^5, 

Brown,  31  Gratt.   (Va.)   502;  Phelps  33.   Mallow   v.   Eastes    (Ind.),   100 

V.  Phelps,  72  in.'545.  N.  E.'836;  Oesau  v.  Oesau's  Estate, 

81.  Landes  v.  Landes,  268  Hi.  11,  1§7  Wis.  25,  147  N.  W.  62;  In  re 
108  N.  E.  691;  Kennedy  v.  Kennedy,  BeDer's  Estate,  141  Wis.  255,  124  N. 
150  Ind.  636,  50  N.  E.  756;  Peachey,  W.  278. 

Mar.  Settl.   457,  523,  532;   Hoare  v.  84,    Wetsel   v.    Pirebaugh,   258    111. 

Hornby,  2  To.  k  Coll.  C.  C.  129 ;  Keid      404,  101  N.  E.  602. 
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its  general  scope  and  design.**  Where  several  articles  are  to  be 
considered  in  such  an  instrument,  the  usual  rules  of  interpretation 
are  applied.**  Not  only  the  language  of  the  parties,  but  also  what 
the  law  implies  therefrom,  in  view  of  the  promise  to  marry,  is  to 
be  considered.*'  In  seeking  such  intention,  the  court  will  con- 
«ider  its  scope  and  purpose,  and  the  circumstances  under  which  it 
was  entered  into,**  the  situation  of  the  parties,"*  as  well  as  the 
usage  in  similar  cases,  the  rights  of  parties  as  they  existed  before 
the  marriage,  and  as  they  would  have  existed  if  no  such  settlement 
were  made.**^  It  is  also  proper  to  consider  the  nature  of  the  prop- 
erty affected,  and  the  effect  of  the  instrument  as  vesting  an  equit- 
able title  in  the  wife.*^  The  meaning  of  the  word  *^  heirs,"  in  mar- 
riage settlements,  is  one  of  intention,  to  be  gathered  from  the  facts 
and  the  relation  of  the  parties.**  A  settlement  vesting  a  life 
estate  in  the  husband's  land  in  the  wife  if  she  survived,  with  re- 
mainder ^^  at  her  death"  to  his  heirs  has  been  held  to  create  a 
vested  remainder  in  the  heirs.^  A  marriage  settlement  creating  a 
remainder  to  the  heirs  and  distributees  of  the  wife  after  the  death 
of  both  spouses  has  been  held  to  intend  those  perisons  who  were 
heirs  and  distributees  at  the  time  of  th^  wife's  death.**  The  doc- 
trine that  marriage  settlements  are  excepted  from  the  rule  in 
Shelly's  Case  does  not  apply  to  a  settlement  actually  completed  by 
formal  deed.**  A  settlement  conveying  to  a  trustee  all  the  estate, 
real  and  personal,  which  she  may  "  receive,^'  or  to  which  she  might 
be  entitled  by  right,  devise  or  bequest,  has  been  held  to  intend 

S5.  Carr  v.  Lackland,  112  Mo.  442,         91.  Gordon  v.  Mttnn,  S8  Kan.  72, 

20  S.  W.  624.  127  P.  764,  87  Kan.  624,  125  P.  1. 

86.  Estate  of  Baubichon,  49  CaL  18.  98.  MarkweU's  Adm'r  t.  Markwell's 

87.  Where  the  methods  of  devolution  Ex'r,  4  Ky.  Law.  Bep.  90S  (holding 
bj  which  realty  must  be  acquired  in  that  in  the  particular  ease  it  meant 
order  to  come  within  ithe  terms  of  a  ' '  children ' ') ;  Appeal  of  Philadelphia 
marriage  settlement  are  expressed  in  Trust,  Safe  Deposit  &  Ina.  Co.,  108 
the  deed,  the  maxim  of  the  law.  Pa.  311;  Butledge  v.  Butledge,  Dud. 
"Expressio   unius   est   exclusio   alte-  Eq.  (8.  C.)  201. 

rius,"  will  exclude  from  its  operation  98.  Harris  v.  BusseU,  124  N.  C.  547, 

land  acquired  in  other  ways.     Dun-  32  S.  K  958;  Freeman  y.  Freeman, 

lap  V.  HiU,  145  N.  C.  312,  59  S.  E.  274  lU.  228,  113  N.  E.  602. 

112;  Dickinson  v.  Lane,  193  N.  Y.  18,  94.  Glover  v.  Adams,  11  Bich.  Eq. 

85  N.  E.  818.  (S.  C.)    264;   Ex  parte  Boberts,   19 

88.  Bagsdale  v.  Bamett,  10  Ind.  8.  0.  150. 

App.  478,  37  N.  E.  1109.  95.  Brown  v.  Wadsworth,  32  App, 

89.  In  re  Hubinger's  Estate,  150  Div.  423,  53  N.  T.  8.  215;  Kirby  v. 
Iowa,  307,  130  N.  W.  155.  Brownlee,  13  Ohio  Cir.  Ct.  86,  7  O. 

90.  Coatney  t.  Hopkins,  14  W.  Va.  C.  D  460. 
836. 
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oiily  personal  property  by  the  word  "  receive/'  and  real  estate  by 
the  remainder  of  the  language^  so  that  land  conveyed  to  her  by 
deed  during  coverture  was  not  within  the  settlement.** 

§  508.  Power  of  Disposition  of  Property  Settled. 

Where  a  settlement  reserves  to  each  spouse  all  their  property  as 
though  there  was  no  marriage,  either  may  dispose  of  their  sole 
property  both  real  and  personal  by  deed  or  will.*^  Where  an  ante- 
nuptial settlement  created  a  life  estate  in  certain  property  for  the 
wife,  her  will  after  coverture  cannot  affect  the  rights  of  the  re- 
mainderman.**  Where  a  settlement  provided  that  a  wife  might 
convey  her  property  by  deed  in  which  he  joined,  and  where  he  in- 
duced her  to  convey  it  separately,  and  where  he  was  present  when 
she  so  conveyed  it  to  a  borui  fide  purchaser  for  full  value,  it  was 
held  that  he  might  be  compelled  to  join  in  order  to  complete  the 
vendee's  title.*'  Where  a  settlement  provided  that  the  wife  should 
have,  at  her  death  and  that  of  her  husband,  a  certain  power  of  dis- 
position of  her  personal  property  to  her  son,  her  husband  taking 
possession  of  the  property  for  his  life,  it  was  held  that  she  had  a 
naked  power  of  appointment,  and  that  she  had  no  claim  against 
the  estate  of  her  husband  where  she  made  no  appointment  during 
his  lifetime.*  A  settlement  giving  the  wife  an  estate  in  the 
huaband's  property  for  life  after  his  death,  with  a  right  to  sell, 
if  necessary  for  her  support,  does  not  give  her  arbitrary  power  to 
sell  to  the  disadvantage  of  the  remaindermen,  but  only  to  sell  on 
an  adjudication  by  the  court  that  the  necessity  exists.* 

§  509.  Operation  and  Effect. 

An  instrument  in  the  form  of  a  marriage  settlement  or  similar 
writing,  by  which  a  husband  renounces  certain  marital  rights  in 
favor  of  his  intended  wife,  or  of  her  and  her  children,  cannot 
operate  by  itself  as  restraining  her  own  equitable  rights  in  her 
property.*  So  strongly  is  the  trust  created  upon  the  marriage  con- 
sideration upheld  against  either  spouse,  that  the  husband's  conver- 

96  Dunlap  v.  Hill,  145  N.  0.  312,  99.  Bearden  v,  Benner,  136  F.  26S. 

59  8.  £.  112.  1.  Agee  v.  Agee's  Adm'r,  22  Mo. 

97.  Brown  v.  Weld,  5   Kan.  App.       366. 

341,  48  P.  456;  Kennedy  t.  Koopman,  a.  Bobbins  v^  Tbomton  (Iowa),  145 

166  Mo.  87,  65  8.  W.  1020;  Wright  N.  W.  8M. 

V.  Westbrook,  121  K  C.  155,  28  8.  E.  3.  Bass  v.  Wbelets,  2  Tenn.  Oh.  A^p. 

298.  531. 

98.  Lampkin  v.  Hayden,  99  Ga.  363, 
27  8.  E.  764. 
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fiion  of  his  wife's  income  thus  dettled  to  her  separate  use  gives  the 
.wife  a  claim  which  she  can  enforce  against  his  estate  upon  survir- 
.  ing  him,  notwithstanding  the  settlement  upon  her  was  stated  to 
be  in  lieu  of  all  dower  a^d  distributive  share,  and  her  husband's 
will  made  ample  provision  for  her  notwithstanding,*  And  on  the 
other  hand,  under  a  marriage  settlement,  though  it  be  of  all  the 
woman's  property,  which  confines  the  income  to  herself  during  life, 
the  trust  must  continue  even  upon  her  widowhood;- for,  as.  it  i* 
observed,  a  spendthrift  trust  may  be  created  ..as  well  for  a  woman 
as  a  man.*  But  settlements,  as  properly  construed,  provide  more 
frequently  that  upon  the  dissolution  of  marriage  the  survivor 
shall  have  the  same  rights  as  though  the  instrument  had  not  been 
made.*  It  is  usually  held  that  antenuptial  agreements  cannot  take 
away  the  personal  rights  or  duties  of  either  spouse,*  but  where 
this  is  permitted  the  agreemisnt  should  not  be  extended  beyond  the 
plain  words  or  necessary  implication  of  the  instrument.*  Thus, 
under  a  marriage  settlemeiit  providing  that  both  shall  contribute 
to  the  expenses  of  the  ^*  family,"  the  death  of  one  spouse  ends  the 
obligation^  as  the  family  consists  of  both  spouses.*  An  ante- 
nuptial settlement  in  terms  limited  to  the  estate  possessed  by  the 
wife  at  marriage  may  cover  property  which  she  had  previously 
conveyed  to  her  brother  in  fraud  of  creditors,  and  which  he  con- 
veyed to  her  after  marriage.^**  An  antenuptial  agreement  made  in 
Hesse  Cassel  making  the  spouses  heirs  of  each .  other  to  the  ex- 
clusion of  the  heirs  of  the  deceased  has  been  held  to  apply  to 
land  acquired  after  their  emigration  to  New  Jersey.**  Where 
land  owned  by  a  husband  and  wife  has  been  acquired  by  the  wife 


4.  In  such  case,  semhle,  the  pro- 
vision under  the  husband's  will  it  to 
he  construed  as  in  lieu  of  all  8u6h 
claim  on  the  widow's  part,  so  that 
she  may  accept  it  or  pursue  the  claim 
instead.  Boardman  'a  Apepal,  40  Conn. 
169. 

Under  the  trusts  of  a  marriage  eon- 
tract  profits  and  income  belong  usu- 
ally to  the  wife,  under  the  equitable 
rules  of  separate  property,  and  do  not 
become  part  of  the  torpUB  of  the  trust 
fund,  with  its  reversion  or  survivor- 
ship of  rights,  unless  so  prodded.  See 
Artrope  v.  Qoodall,  53  Ga.  318. 

5.  Ashhurst's  Appeal,  77  Pa.  464. 


And  see  Greensboro'  Bank  v.  Cham- 
bers, 30  ^att.  (Va.)  202. 

6.  See  Woods  v.  Biehardson,  117 
Mass.  276. 

7.  Clopton  V.  Clopton,  162  Cal.  27, 
121  P.  720;  Isaacs  v.  Isaacs,  71  Neb. 
537,  99  N.  W.  268.  But  see  Bangh- 
man  v.  Baughman,  283  111.  55,  119  N. 
£.  A9. 

8.  Bramer  v.  Bramer  (W.  Va.),  99 
8.  E.  889. 

9.  In  re  Mansfield's  Estate  (Iowa), 
170  N.  W.  415. 

10.  Weis  V.  Bach,  146  Iowa,  320, 
125  N.  W.  211. 

11  Kleb  V.  Kleb,  70  N.  J.  Eq.  305, 
62  A.  396. 
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hy  a  podtauptial  settlement  rederying  to  tbe  husband  only  a  sur- 
vivorship^  and  was  ^old  b j  a  trdn3$otioQ  whei'eiiJL  a  trust  deed  was 
taken  to  secure  payment  of  i^art  of  tiie  price,  it  iras  held  that  on 
re-acquirement  of  the  pix>pej?ty  hj  the  tnfe  by  foreclosure  the 
estate  again  became  incumbered  by  the  right  ef  survivorship  as 
provided  by  the  settlement.^'  An  antenuptial  settlement  provid- 
ing, inter  alia,  that  the  wife,  should  retain  coiitrol  of  her  separate 
property,  and  that  both  might  dispose  of  their  sole  property  by 
willy  wad  held  to  contemplate  a  permanent  adjustment  of  their 
property,  and  not  during  coverture  only.*' 

A  contract  providing  that  the  wife  dball  be  '^  endowed  "  with 
one^third  of  real  estate  of  the  husband  has  been  held  to  grant  a 
life  estate  only,  the  quoted  term  being  used  in  its  teehnibal  sense/* 
A  settlement  whereby  the  wife  took  for  liie  a  third  of  her  hua* 
band's  estate  en  his  dedth,  and  as  muoh  more  as  in  her  judgment 
she  needed  for  her  comfort&ble  support,  had  been  held  not  affected 
by  his  will  reducing  her  estate  to  widowhood  onljr,  even  thpilgh 
she  took  out  letters  under  the  wilL^*  A  de(^ree  in  a  suit  for  spe- 
cific perf ormanbe  of  a  settlement  awarding  a  wife  money  ^'  owned 
or  left "  by  the  husband  at  his  death  has  been  held  not  to  include 
the  proceeds  of  an  insurance  policy  which  he  had  assigned/* 

In  Louisiana  donations  by  one  spouse  to  the  other  before  mar- 
riage are  subject  to  Civ4  Code^  art.  1753,  prbvidiiig  that  on  re* 
marriage  such  spouse  forfeits  all  rights  in  such  donations  to  the 
children  6f  the  fii^  marria^*' 

§  510.  EnforcerlielM. 

There  is  this  difference  pointed  out  between  promises  and 
agreements  in  consideration  of  marriage,  and  all  other  agreements ; 
namely,  that  the  contract,  though  broken  by  one  of  the  parties," 
remains  binding  upon  the  other.  The  reason  for  this  is,  that  such 
promises  and  agreements  affect  not  only  the  rights  of  the  married 
pair,  but  those  of  their  offspring;  the  children  being,  in  fact, 
regarded  as  purcha^ers.^*     But  where  the  performance  is  sought: 

Vt,  Walt  T.  Walt,  113  Tenn.  1S9,  19.  Dickinson  v.  Lane,  193  N.  Y. 

81  a  W.  228.  18,  85  N.  K  818. 

13.  Buffingtpn  v.  Buifington,  151  17.  Didlake  v.  Cappel,  116  La.  844, 
Ind.  200,  51  N.  E.  328.  41  So.  112. 

14.  Fish  T.  Fidi  (Ky.),  212  8.  W.  18.  Bale  y.  Coleman,  1  P.  Wma« 
586.  145;   Harvey  y.  Ashley,  3  Atk.  610. 

15.  Bownoan  y.  Knorr,.  206  Pa.  272,  Even  children  of  a  former  marriage 
55  A.  976;  Foehner  v.  Huber^  166  may  enforce.  Gale  v.  Gale,  6  Ch.  D. 
N.  Y.  619,  59  N.  E.  1122.  144. 
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hj  the  defaulting  party,  the  contract  cannot  be  enforced  against 
the  person  injured  through  such  default;*'  though  performance 
by  one  party  is  not  necessarily  a  condition  precedent  to  a  right  to 
sue  the  other.'^  The  difference  thus  mentioned  is,  therefore,  a 
difference  which  grows  out  of  the  peculiar  nature  of  the  contract, 
and  the  existence  of  parties,  other  than  those  contracting,  who  may 
be  brought  within  the  purview  of  the  consideration.  As  Lord 
Eldon  observes,  the  issue  have  a  right  to  say  to  the  parents,  "  You 
shall,  each  of  you,  do  what  you  can  do,  and  we  must  not  be  disap- 
pointed." ^*  Unquestionably,  however,  even  in  the  case  of  a  mar- 
riage settlement,  the  covenants  may  be  so  framed  as  to  be  mutually 
dependent;  and  if  it  be  clear  on  the  face  of  the  settlement  that 
such  was  the  in^tention,  that  intention  must  prevail,  even  against 
the  offspring  of  the  marriage." 

Though  contracts  between  the  spouses  before  marriage  be  re- 
leased in  law,  modem  equitj  which  enforces  marriage  settlements 
and  preserves  the  wife's  separate  estate,  relying  upon  the  marriage 
consideration,  will  still  hold  the  indebted  or  obliged  party  bound 
to  performance  in  numerous  instances ;  its  policy  being  to  give  a 
more  flexible  scope  to  the  presumed  intention  of  the  married 
parties.** 

Where  a  wife  is  too  old  to  have  children,  an  antenuptial  settle- 
ment contemplates  that  its  provisions  as  to  release  of  her  husband's 
rights  in  her  estate  shall  be  enforced  by  her  collateral  relatives.'^ 
An  antenuptial  contract  whereby  the  husband  receives  the  wife's 
property  and  agrees  to  secure  it  to  her  may  be  enforced  against 
his  estate  where  his  executor  fails  to  restore  such  property.**  A 
provision  of  a  marriage  settlement  for  the  wife  out  of  the  estate 
of  the  husband  is  not  wholly  executory,  and  may  be  enforced 

19.  Crofton  v.  Ormsbj,  2  Sch.  Ss  Fitzgerald  v.  Fitzgerald,  L.  B.  2  P.  C. 
Lef.  583.  83.    This  rule  was  enforced  in  MiUer 

20.  See  Jeston  v.  Kej,  L,  B.  6  Ch.  v.  Goodwin,  8  Gray  (Mass.),  542,  bo 
610,  as  to  covenant  between  husband  as  to  require  specific  performance  of 
and  wife's  father,  under  nuiTriage  a  man's  written,  eontraet  to  ooat^^ 
articles  agreeing  to  make  a  settlement  land  to  the  woman,  marriage  entering 
which  neither  party  performed.  into  the  consideration.    And  as  to  ob- 

ai.   Banclifte   v.   Parkyns,   6   Dow,  taining    goods   under    a    promise    to 

209.  marry  not  fulfilled,  see  Frazer  ▼.  Boss, 

82.  Per  Lord  Cottenham,  Lloyd  v.  66  Ind.  1. 

Lloyd,    2    Myl.    &   Cr.    192;    Pyke   v.  24.  Bunlop  v.  Lamb,  182  Hi.  319,  55 

Pyke,  12  Vcs.  67.    See  further,  BUss  N.  E.  354. 

V.   Sheldon,   7    Barb.    (N.   Y.)    152;  25.   Hoffman   ▼.    Hoffman's   Ex'r, 

gboch  ▼.  Shoch,  19  Pa.  252.  128  Uo.  486,  29  S.  W.  603. 

tt.  Power  y.  Lester,  23  N.  T.  527; 
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against  his  estate  though  Jbe  killed  her.''  In  the  absence  of  stat- 
ute, a  court  of  equity  is  the  proper  forum  in  which  to  enforce  a 
marriage  settlement"  The  settlement  authorized  under  the  Maine, 
statute  may  be  enforced  at  law  after  the  death  of  a  party  thereto.'* 
Where  a  wife  claims  property  as  given  to  her  by  her  husband 
before  and  in  consideration  of  marriage,  she  must  show  clearly 
and  unequivooally  that  he  intended  to  part  absolutely  with  the 
title  and  possession  of  the  property.^" 

In  an  action  to  enforce  a  settlement  again^  her  husband'^ 
estate,  and  for  an  accounting  of  property  received  by  him  there- 
under^ a  judgment  for  the  wife  is  supported  by  eyideuce  of  admia^ 
sions  of  the  husband  in  his  lifetime  where  Jhe  kept.no  proper 
aeoounts.'^  iWheire  a  trust  created  by  &  postnupti^  settlement 
was  intended  for  the  protection  of  the  wife's  estate  in  the  lazid 
during  ther  life  of.hei^  husband,  she  may  after  hi^  4eath  enforce 
her  rights  in  the  lai»d  .without  making  heirs  of  the  deceased  trustee 
parties,  since  the  trust  became  inoperative  at  the  husband's  death," 
The  fact  that  the  wife  expended  money  for  her  own  and  her 
husbands's  support  is  no  defence  to  an  action  by  his  eiebutor  td 
enforce  a  settlement  wherein  he  promised*  to  support  her,  nor  basis 
for  a  cross-complaint,  though  such  expenditures  were  an  enfoit»" 
able  claim  against  Ms  estate.** 

§  511.  Rescission  or  Avoidance ,'  la  General: 

A  spouse  may,  by  conduct,  ratify  a  cdiitract  whereih  the  confi- 
dential Irelation  has  been  violated  so  a6  t6  preclude  an  attadc  on 
it  on  that  ground,**  And  has  no  relief  where  she  signs  an  agree^ 
ment  under  the  mistaken  supposition  that  marriage  would  revoke 
her  husband's  will,  in  the  absence  of  fraud.'*  Where  a  wife  repu- 
diated her  antenuptial  agreement,  it  was  held  that  her  receipt  of 
certain  rents  from  the  homestead  in  the  belief  that  she  was  entitled 
to  them  till  her  dower  and  homestead  were  assigned  was  not  a 

as.  Logan  ▼.  Whitley,  129  App.  Diy.  SO.    Hoftman   y.   Hoffman's  ^*t,. 

666,  114  N,  Y.  8.  J855.  126  Mo.  486,  29  S.  W.  603. 

27.  Sdinepfe  .▼.  8chnepfi&,  124  Md.  31.  Walt  v.  Walt,  113  Tenn.  189, 
330,  92  A.  891;  Bright  y.  Chapman,  81  S.  W.  228. 

105  Mia.  e^i  72  A«  750.  82.   Buffington   v.  Baffington,    151 

28.  Bright  t.  Chapman,  105  Me.  62,      Ind.  200,  51  N.  E,  328. 

72  A.  750.  88.  Landes  v.  Landes,  268  111.  11, 

29.  Martin  v.  Smith,  25  W.  Va.  679       108  N.  E.  691. 

(bonds).  84.   Bobbin?   ▼.   Bobbins,   285   m. 

333,  80  N.  E.  326.  '       .    , 
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ratification.*'  If  a  spouse  reseinds,  tbe  (xmfiidetation  iniigt  be 
restored.'*  Tb^  question  whethdr  there  has  been  a  reMission  u 
one  of  intention.*^  A  complaint  alleging  that  the  wife  was  ill  at 
the  titne  of  the  agreement  and  signed  it  without  reading  at  the 
request  of  the  husband  has  been  held  to  state  a  cause  of  aetion  for 
its  cancellation.** 

A  man  cannot  set  aside  an  agreeni^t  in  contemplation  of  mar^ 
riage,  on  the  plea  that  his  wife's  fortune  fell  short  of  hie  expec- 
tations ;  for,  as  Lord  Hardwicke  obtterv^kl,  it  wAuld  be  extremely 
mischievous  to  set  aside  marriage  settlements  upoii  ertich  gtounds.** 
Where  the  wife  by  an  antenuptial  agreement  released  het  dawet 
f6r  $500,  her  death  before  his  does  not  release  him  from  paying 
&e  liioney,  islnce  the  contmct  was  ih  pait  in  coffiid^ration  of  tli^ 
inarriage.**  A  settlement  releasing  the  wife's  do#eir  "  ahoiiM 
there  be  no  heird  bom ''  of  the  nldrriage  is  on  conditidii  robM^ 
^ent^  dnd  the  biiffh  of  k  pOBthumioujd  <5hild  will  <idfeat  die  xm^ 
trrict^* 

•  < 

§  512.  By  Agreement. 

Ab  antenuptial  agreement  as  to  th&  wife's  property  is  resoiad- 
ablei  at  the  joint  pl^asttre  of  the  parties,  and  a  joint .  copveyaaoe 
of  a  part  or  all  of  such  property  operates  pr0  tanto  a^  a  resci^ 
sion.^*  The  sole  act  of  one  spouse  is  not  enough.^*  A  settlement 
may  be  altered  befoife  mtartiage  by  andtheir  isatnifti^t^  U^  wh|oh 
cf^se  the  two  should  be  construed  together.**  Provisions  of  a  settle 
ment.piay  be  waived  by  parol,*^  as  where  the  husl)a^d>  with  the 
wife's  assent;  conveyed  property  on  trusts  which  were  incon- 
sistent with  the  settlement.^*     Likewise,  where  a  settlement  pro- 


36.  Lkehiiidii  v.  Lachman,  201  HI. 
380,  66  N.  £.  2(S6,  94  Ain.  St.  B.  ISO. 

ae.  Erb  T.  MeMaater^  88  Nelo.  Sa7, 
130  N.  W.  676. 

S7.  Oordon  v.  Munn,  87  Kan.  624, 
125  P.  1  (reh.  den.,  88  Kan.  72,  127 
P.  7^4) ;  Barclay  v.  Waring,  58  Ga. 
86. 

88.  Sllngetland  v.  Slmgerland,  109 
llinn.  407,  124  N.  W.  19. 
'  ^9.  ^x  parte  Marsh,  1  Atk.  159. 

40.  Barlow's  Adm'r  t.  Coinstoek's 
Adm^r,  117  Ky.  573,  25  Ky.  Law, 
1680,  78  S.  W.  475. 

41.  Ellis  V.  ElHs,  1  Tenn.  Ch.  App. 
198. 


4t.  Martin  t.  Oollison,  386  ID.  178, 
107  N.  E.  257;  StefeftSDn  y.  |tefci&rd4t| 
83  Miss.  392,  35  8o..  576  Mallow  ▼. 
Easter,  Ind.  App.  1911,  96  N.  E. 
174. 

43.  Toekey  t.  Marion,  269  lU.  348, 
110  N.  *.  34. 

44.  South  Carolina  Loan  A  Trust 
do.  ▼.  Lawton,  69  B.  €.  346,  48  S.  E. 
262;  104  Am.  6t.  B.  8051. 

46.  Becker  v.  Beekibr,  85&  m.  117, 
95  N.  4j.  70. 

48.  Qoodloe  ▼.  Woods,  115  Va.  540, 
80  8.  E.  108. 
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Tided  that  if.  the  property  w^  aold  t^e  wif p  should  have  the  pro- 
ceeds, it  was  held  that  sl)e  cputd  nat.enfarcQ  t}x^  agreement  where 
such  proceeds  wepe  invested  in  land  and  the  title  taken  jointly/' 

§  513.  Fraud. 

Antenuptial  settlejnents  are  not  inherently  fraudulent,**  and 

» 

in  the  absence  of  fraud  of  unfairness  the  courts  will  leave  the 
parties  where  they  place  themselves.**  But  they  will  rigidly 
scrutinize  such  agrcjements  and  will  set  them  aside  if  the  wife  has 
been  overreached  or  deceived,  or  has  been  induced  thereto  by 
fraud,"  The  reason  for  the  rule  is  that,.whilft>pactieg  ajseengagei^ 
to  1^  mi^ried  tl|^  reJsttiQi)  i^  Goxi;fid^ntial^  and. the  intended  wi^  is 
sapposed  to  pl^ce  Qon^deii^e  in,  her  inl^d^d  husbaud.*^ 

It  ha^  been  h^  tl^fit  w^^ro.a^  an^niiptial  agreen^^t.  wa4  madie 
whereby  the  wife  should  take  a  certain  propQrtipijk  of  his  lestnte  l>y 
his  willy  it  was. fraud  for  hiai.tp  dii^^pish  h^r. int^/96t  by  m^ng 
l*rg0.giftf  tobip ^o|Ms ii^ hw  Ufetini^" 

§  514.  Pailtire  to  t^erfoirm  Conditions. 

The  failui:e  of  the  husband  to  observe  the  conditions  on  which 
the  wife  releases,  h^r  rights  in  his.estate, may  entitle  her  to  claim 
her  dower  at  tiis  deathj,**  and  conver^y  miay  disentitle  the  hus- 
band  to  rights  in  hei:  estate  granted, on  the  faith  of  the  conditions.** 
A  deed  executed  in  eonsideration  of  a  promise  to  marry  cannot  be 
set  aside  because  the  wife  failed  to  comply  with  certain  conditions, 
in  the  absence  of  evidence  that  she  ^^^sft'^ea:  .asked -t(^  comply  with 

47.   Cantrell  y.  dantjrell^  178   Ala.  take  out  a  death  beAefit  certificate, 

273,  59  So.  652.    '••''•'  natning  her  as  beneficiary,  the  meib 

48; /sreBobiAflon^BEstste,  2JS2Pa.  taking   oat  of  mth  eoirtliteats,  icik-y 

113,  70  A»  966;  /ii  na  YfhjSfOfa*^  Epr  lowed  by  a  diai^go  of .  bteneficia^,  w^a 

tate,  224  Pa.  413,  73  A.  551.  not  &  performance.    Byan  y.  Boston 

49.  In  re  t)evoe*s Estate,  113  Iowa,  Letter  Carriers'  Miit.  Ben.  ABB*n,  222 

4,  84  N.  W.  923;      .  Has*. -237,  110  N.E.  281; 

90.  In  re  Deller'g  Estate,  141  Wis.  -      An    antenuptial    contract    by    the  . 

255, 124  N.  W.  27S.  husband  to  take  out  a  f/atemal  ben- 

51.  lilartiii  v.  Collison,  2^6  111.  172,  eficiary  certificate  in  the  naiine  of  the  . 
107  N.  E.  257;  Nesmith  v.  Plait,  137  wife   is   broken    where    the    husband 
Iowa,  292,  114  N.  W.  1053.  changes  the  beuQ^ciary,  and,  in  place 

52.  Eaton  v.  Eaton,  233  Mass.  351,  of  the  wife,  without  her  knqwledge, 
124  N.  E.  37.  makes  another  the  beneficiary.    Byan 

53.  In  re  Warner's  Estate,  6  Cal.  v,  Boston  Ltter  Carriers',  etc.,  Ass'n, 
App.  361,  92  P.  191;  In  re  Warner's  222  Mass.  ^37,  110  N.  E,  281,  L.  B.  A. 
Estate,    158    Cal.    441,    HI    P.    352.  1916C,  1130. 

Where   a   husband   made   an   ante-  54.  Becker  v.  Bec'ker,  241  tl}.  4^3, 

Buptial   agreement  "iHth  bis  wife   to      89  N.  E.  737. 
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them.**  Where  a  settlement  provided  for  certain  testamentary- 
dispositions  to  be  made  by  the  husband  for  the  wife,  it  was  held 
to  be  an  implied  condition  that  the  wife  should  not  contest  a  will 
made  in  accordance  with  the  agreement." 

An  antenuptial  agreement  that  an  intended  wife  should  receive 
certain  securities  on  marriage  has  been  held  to  contemplate  her 
remaining  the  wife  of  the  intended  husband,  hence  where  she 
divorced  him  for  causes  not  recognized  in  New  York,  where  she 
ivas  married,  she  was  not  entitled  to  the  securities." 

§  515.  Infancy  or  Laches. 

An  antenuptial  settlement  is  voidable  by  the  wife  on  account  of 
infancy,  but  the  court  will  restore  what  has  been  settled  on  her,  if 
she  still  has  it."  The  right  of  action  under  a  marriage  settlement 
may  be  lost  by  laches." 

i?he  wife  may,  like  all  others,  forfeit  her  rights  to  a  trust  for 
her  benefit,  by  long  acquiescence  as  well  as  active  participation  in 
the  unlawful  acts  of  the  trustees  undcir  the  marriage  a^ttlement." 
Thus,  where  a  wife  does  not  in  her  husband's  lifetime  avoid  a 
settlement  for  his  failure  to  perform  it,  she  may  be  precluded 
from  doing  so  after  his  d.eath.*^  Where  a  wife  knows  enough  of 
her  husband's  estate  to  enable  her  to  act  advisedly  she  cannot  after 
his  death  set  a  settlement  aside  because  its  provision  for  her  is 
inadequate.'* 

§  516.  Mbconduct  of  Spouse. 

In  an  early  case,  Lord  Talbot  is  reported  to  have  said  that 
vi^here  marriage  articles  were  pretty  much  in  the  nature  of  a 
jointure,  they  were  not  forfeitable  by  adultery  or  an  elopement." 
And  upon  the  strength  of  this  it  has  been  held  that  marriage  arti- 
cles will  be  enforced  on  behalf  of  the  wife,  although  she  be  living 
in  a  state  of  adultery.**     We  find  no  late  authority  to  support  this 

56.  Hetz  ▼.  Blackburn,  9  Wyo.  481,  eo.  Jones  v.  Higgina,  L.  B.  2  Eq. 

65  P.  857.  538;  Stone  ▼.  Stone,.  L.  R.  5  Ch.  74. 

56.  Eaton  y.  Eaton  (Mass.),  124  61.  Hammond  v.  Hammond,  135  Ga. 
N.  E.  37.  768,  70  S.  E,  588;   In  re  Warner's 

57.  New  Jersey  Title  Guaranty  ft  EsUte  168  Cal.  771,  145  P.  504. 
Trust  Co.  V.  Parker   (N.  J.),  96  A.  68.  In  re  Whitmer 's  Estate,  224  Pa. 
674.  413,  73  A.  551. 

58.  Shirey  ▼.  Shirey,  87  Art  175,  68.  Sidney  ▼.  Sidney,  3  P.  Wms. 
112  S.  W.  369.  275;    Seagrave  t.  Seagrave,  13   Yea. 

59.  Dallas  Compress  Co.  v.  Smith  443. 

(Ala.),  67  So.  289.  64.  Maeq.  Hus.  ft  Wife,  263;   Bn- 

ehanan  v.  Bnehanan,  1  Ball  ft  B.  206. 
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doctrine,  and  it  is  doubtful  ivhetker  such  a  rule  would  be  enforced 
at  this  day.***  The  mere  fact  that  a  divorce  sought  by  the  wife 
is  refused  is  not  conclusive  of  her  fault  so  as  to  prevent  her  from 
enforcing  a  marriage  settlement.^* 

Missouri  H.  S.  1899,  §§  2950-2952,  authorize  jointure  and  re- 
quire election  in  certain  cases,  and  that  if  jointure  fail  the  wife 
shall  have  proportionate  dower,  and  if  she  demands  dower  jointure 
shall  determine.  Section  2953  provides  that  her  voluntary  deser- 
tion and  subsequent  adultery  shall  bar  her  "  jointure  or  dower." 
Section  2929  provides  that  in  case  of  divorce  the  guilty  party 
shall  forfeit  all  marital  rights;  and  §  2947,  that  if  divorced  for 
her  fault  she  shall  not  be  endowed.  An  antenuptial  agreement 
provided  that  the  wife  should  receive  in  lieu  of  dower  a  child's 
part,  "  that  is,  *  *  *  shall  in  any  distribution  of  the  prop- 
erty "  share  with  the  children  of  a  former  wife.  To  the  wife's 
action  the  husband's  heiris  pleaded  desertion  and  iadultery  followed 
by  divorce.  It  was  held  that  the  agreement  conferred  an  equitable 
jointure,  which,  under  §  2953,  was  forfeited,  or  if  that  section 
did  not  apply,  then  on  general  equitable  principlejj  the  termination 
of  dower  under  4^  2929,  2947,  by  divorce  carried  the  jointure 
withit.*'' 

Cruel  and  inhuman  conduct  by  the  husband,  if  condoned,  does 
not  work  a  forfeitur'e  of  ah  antenuptial  contract** 

§  517.  Acts  in  Pais. 

The  result  of  a  long  array  of  diffuse,  but  exceedingly  interesting, 
English  equity  decisions  under  this  head,  appears  to  have  been  to 
establish  the  following  propositions :  First,  that  if  anyone  make  81 
representation  to  another  on  which  he  would  reasonably  act,  the 
party  making  the  representation  is  bound  thereby,  and  cannot 
recede  from  it ;  in  other  words,  that  a  man  who,  by  his  deliberate 
assertion,  induces  another  to  enter  into  obligations,  cannot  after- 
wards, by  his  acts,  n^ative  the  truth  of  that  assertion.**  Second, 
that  moral  obligations  in  matters  of  this  description  are  treated 
in  courts  of  equity  as  coextensive  with  legal  obligations;   and  that 

65.  See  Peachey,  Mar.  Settl.  384;  67.  Leavy  v.  Cook,  171  Mo.  292,  71 

Legard  v.  Hodges,  4  Bro.  C.  C.  421,  S.  W.  182. 

eited  by  Lord  Manners  in  Buchanan  68.  Fisher  v.  EoontK,  110  Iowa,  498, 

V.  Buchanan,  1  BaU  &  B.  206.  80  N.  W..  551;  Johnston  ▼.  Johnston 

aa  Schnepfe  v.  Schnepfe,  124  Md.  (Iowa),  166  N.  W.  65. 

330,  92  A.  891.  69.  Money  v.  Jorden,  15  Beav.  377; 

Pulsford  ▼.  Biehards,  17  BeaT.  94. 
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trhile  vague  and  ambiguous  representations  may  be  made  to  per- 
sons on  marriage,  which  are  only  morally  binding  upon  the  person 
making  them,  though  creating  reasonable  expectation  and  belief 
of  advantage  in  the  minds  of  the  marrying  parties  j  yet,  where 
the  matter  is  clearly  and  distinctly  expressed  and,  presumably, 
relied  upon,  then  the  legal  obligation  follows  the  moral  obligation, 
and  the  contract  will  be  enforced  by  the  courts.'* 

A  settlement  may  be  abandoned  where  a  wife  accepts  provisions 
made  in  lieu  of  dower  in  a  decree  of  divorce.'* 

§  518.  Inadequacy  of  Provision  for  Wife. 

Owing,  moreover,  to  the  confidential  relation  which  subsists 
between  the  parties,  an  antenuptial  contract  which  appears  to  have 
been  unfairly  procured  will  be  set  aside;  and  one  whose  terms 
are  grossly  inequitable,  especially  if  involving  unreasonable  sacri- 
fice of  the  wife's  rights,  can  only  be  sustained  upon  very  dear 
proof  of  conourrent  intent.'*    . 

Equity,  moreover,  sometimi^s  refuses  to  enforce  a^  antenuptial 
settlement,  as  between  husband  and  wife,  not  only  because  of  its 
fraudulent  character  as  regard3  the  one  or  the  other  party,  but  on 
the  ground  that  it  is  improvident.  Yet  relief  of  this  sort  is  rardj 
afforded,  and  especially  so  where  a  third  party^  or  the  husband, 
not  the  wife,  seeks  it."  And  while  the  intended  wife  may,  per^ 
haps,  in  an  extreme  case,  be  relieved  from  an  antenptial  contract 
which  bears  very  harshly  upon  her  property  rights,  as  though 
defrauded  and  deceived  in  the  arrangement,  there  is  no  doubt  that 
where  she  is  of  competent  age  she  may  bargain  away  her  rights 
quite  extensively  under  a  marriage  contract,  as  her  husband  like- 
wise could  have  done;  provided,  of  course,  that  her  deliberate 
intention  to  do  so  be  made  manifest ;  and  in  this  state  of  the  law 
it  certainly  becomes  a  matter  of  serious  question  what  these  funda- 
mental property  rights  may  be  which  spouses  ought  not  recipro- 
cally to  relinquish. 

Therefore,  courts  will  rigidly  scrutinize  an  apparently  unjust 
antenuptial  contract,  especially  where  the  wife  is  deprived  thereby 
of  her  interest  in  her  husband's  estate  without  provision  for  her 

70.  Bold  ▼.  Hutchinson,  20  Beav.  Danbenspeok  t.  Biggs,  71  Ind.  255; 
259;  Fsaehey,  Mar.  Sottl.  87.  Pond  t.  Skeen,  2  Lea  (Tenn.),  12«: 

71.  Long  ▼.  Barton,  236  ni.  561,  86       Rusaeirs  Appeal,  75  Pfe.  96D. 

N.  E.  127;  O'Day  ▼.  Meadows,  194  78.   Everitt   ▼.    Everftt,   L.   R.    IS 

Mo.  588,  92  e.  W.  637.  Eq.    405;    Dillaye   ▼.   Groenougb,   4$ 

n   Pierce  r.  Pierce,  71  N.  Y.  154;       N.  Y.  438. 
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if  she  survives/^  and  if  thesce  is  grosa  diaproportiioii  between  the 
provision  made  for  the  wife  and  the  rights  in  her  husband's  estate 
which  she  surrenders  the  law  will  raise  a  presumption  that  there 
was  fraudulent  concealment,  which  will  avoid  Ihe  settlement  unless 
those  profiting  by  the  settlement  rebut  the  presumption;^*^ 

It  has  been  held  otherwise  where  no  marriage  engagement  rais- 
ing a  fiduciary  relation  existed  at  the  time  l;he  contract  was  made/.* 
In  sueh  case  the  wife  has  the.  bur  den  of  showijsg  a  marrii^ 
engagement  Buffioient  to  raise  the  du1;y  to  disclose/^  To  do  so  it 
must  appear  that  at  the  time  of  raecuting  the  agreement  the  wife 


74.  Fisher  v.  Koontz,  110  iowa,  498, 
SO  N«  W.  551;  In  f»  EHj^t's  BBtaitd 
(Neb.),  160  N.  W.  120;  Scott  v*. 
Watson,  75  Wash.  610,  135  P.  .643; 
BibeUiausen  V.  Bibelhatis^H,  tS^  'Wis. 
366,  150  N.  W;  516. 

75^  Bwker.  ▼.,Biu?kier,  126  A]||.  1593, 
28  So.  587 ;  Stoey  v.  Shireji  ;87  Ark, 
175,  112  b.  W.  36jr;  In  re  Warner's 
Estate,  6  Cal.  App.  361,  92  P.  191; 
Mines  v.  Phee,  254  lU.  60,  98  N.  E. 
260;  Warner  ▼.  Warner,  235  lU.  448, 
85  N  £.  630;  Landes  r.  LaxidiBS,  268 
lU.  11,  108  K.  £.  691 ;  Hessiek  t. 
Hessick,  169  HI.  486,  48  N.  £.  712; 
Wetsel  Y.  Firebaugh,  258  111.  404,  101 
N  H  602;  Friebe  v.  Elder  (Ind.), 
103  N.  E.  429  (affd.,  181  Ind.  597, 
lOo  N.  E.  151);  Bankin  v.  Shiereck 
*  (Iowa),  147  N.  W.  180;  Neamith  v. 
Piatt,  137  Iowa,  292,  114  N.  W.  1053; 
Fisher  v.  Koontz,  110  lawo,  498,  80 
N.  W.'551;  Tilton  v.  Tilton,  130  Kj. 
281,  113  S.  W.  134;  Daniels  v.  Ban- 
ister, 146  Ky.  48,  141  S.  W.  393;  Fish 
V.  Fish  (Ky.)f  212  8.  W.  586;  Stephens 
V.  Stephens  (Ky.),  203  S.  W.  573; 
Gaines  v.  Gaines'  Adm'r,  163  Ky.260, 
173  S.  W.  774;  Maze's  Ex'rs  v.  Maze, 
30  Ky.  Law,  679,  .99r  S.  W.  336;  Wat- 
son V.  Watson  (Kan.),  180  P.  242; 
Casey  ▼,  Casey,  84  Kan.  380,  113  P. 
1047;  Collins  v.  Collins,  212  Mass. 
131,  98  N.  E.  588;  Slingerland  v. 
Blingerland,  115  Minn.  270,  132  N. 
W.  326;  In  re.  Appleby's  Estate,  100 
Minn.  408,  111  N.  W.  305, 10  L.  R.  A. 
(N.  S.)  590;  Donaldson  v.  Donaldson, 
249  Mo.  228,  155  S.  W.  791;   In  re 


Enyatt^s  Estate  (Nob.),  160  N.  W. 
S2C;.t3iir^  Y.  CroAkley,  if  N.  J.  Bq. 
358,  45  A»  ,905;  Gxeea  t«  Crane,  57 
App.  DIt.  9,  68  N.  Y..S.  248;  In  re 
Wamer '8  Estate,  StlO  Pa.  431,  59  A. 
1113}  In  re  Wnfiler^s  Estate;  207  Pk. 
880,  .67  A.  3&,  99  Ajo.  St.  B.  804; 
In  re  Haberman's  Estate,  2^9  Pa. 
10«  86  A.  641;  In  re  Madk's  Estate, 
19  Pa. ^^^r.  338;  In  re  Yost's  Es- 
tate, 23  Fa.  fiu^r.  183;  Bramar  ▼. 
Bramer  (W.  Va.),  99  S.  E.  3lJ9;  Ellis 
▼.  EUis,  1  Tenn.  Cfa.  App.  198;  Bibel- 
hansen  v.  Bibelhiiasen,  159  Wia.  365, 
150  N.  W.  516;  In  re  Malchow's  Es- 
tate (Minn.),  172  N.  W.  915;  Way  V. 
TJnion  Cent.  Life  Ins.  Co.,  61  S.  C. 
501,  39  S.  E.  742. 

In  New  Jersey,  where  the  wife  takes 
no  interest  in  the  husband  ^s  person- 
alty at  his  death,  the  queation  of  pro- 
portion must  be  determined  by  a  com- 
parison between  the  provision  made 
for  the  wife  by  the  contract  and  her 
statiitory  doWer  in  the  husband 's  real 
estate.  Bussell  v.  Bussell,  60  N.  J. 
^Eq.  282,  47  A.  37  (affd.,  63  N.  J.  Eq. 
282,  49  A.  1081). 

An  honest  underestimate  by  the 
husband  of  the  size  of  his  estate  will 
not  amount  to  a  fraud.  In  re  Birk- 
beck's  Estate,  215  Pa.  323,  64  A.  536. 

76.  Martin  ▼.  Collison,  266  HI.  172, 
107  N.  E.  257. 

77.  Yockey  v.  Marion,  269  HI.  342, 
.  110  N.  E.  34 ;  Mann  v.  Mann,  270  111. 

83,  110  N.  E.  345.  A  recital  in  a 
settlement  that  it  is  made  in  con- 
templation of  marriage  has  been  held 
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fully  knew  of  the  nature  and  value  of  the  husband's  estate,  or  that 
she  ought  reasonably  to  have  known  them.''*  The  evidence  in 
rebuttal  must  be  strong/* 

In  passing  6n  the  adequacy  of  the  provision  for  the  wife  in 
view  of  the  size  of  the  husband's  estate,  the  court  will  consider  the 
relationship  of  the  parties,  the  known  estate  of  each  and  the  con- 
ditions under  which  the  contract  was  executed.***  The  rule  is  not 
aflFected  by  the  fact  that  the  wife  was  bom  and  reared  in  a  log 
house,  with  the  usual  accessories  of  such  a  hoine,  or  that  the  wife 
has  negro  blood.'*  As  a  general  rule  knowledge  of  the  husband's 
circumstances  will  be  inferred  where  the  facts  warrant  it,*^  but 
the  f aet  that  the  wife  knows  in  a  general  way  that  the  husband  is 
reputed  wealthy  is  not  "sufficient." 

,  Where  the.  .wife  was  expressly  informed  that  she  would  take 
less  under  the  contract  th^an- under  the  statute,  it  was  held  that 
the  presumption  was  rebutted.**  If  a  settlement  is  avoided  for 
inadequacy  of  provision  the  court  will  festorie  what  has  been 
settled  on-  the  wife,  if  she  still  has  it*° 

§  519.  Rights  of  Creditors. 

The  consideration  of  marriage  will  support  a  settlement  againet 
creditors,  even  prior  ones ;   this,  too,  it  would  appear,  though  the 

not  equivalent  to  an  assertion  of  an  Kj.  586,  15  Ky.  Law,  353,  23  8.  W. 

engagement    to    marry.      Tockey    v.  361. 

Marion,  269  111.  342,  110  N.  E.  34.  80.  In  re  Mauk's  Estate,   19   Pa. 

78.  Warner  ▼.  Warner,  235  111.  448,  Super.  338.     In  determining  the  rea- 

85  N,  E.  630;  Yoekey  ▼.  Marion,  269  sonableness   of   an    antenuptial    con-^ 

m.  342,  110  N.  E.  34;  Murdock  v.  tract  by  which  the  wife' releaaed  her 

Murdock,  219,111.  123,  76  N.  E.  57;  rights  in  her  husband's  property,  the 

Cox  V.  Cox  (Iowa),  163  N.  W.  388;  court  may  consider  the  adequacy  of 

Gordon  v.  Munn,  87  Kan.  624,  125  P.  provision  for  the  wife,  the  means  and 

1  (reh.  den.,  88  Kan.  72,  127  P.  764);  ages  of  the  parties,  and  the  wife's 

Simpson's  Ex'rs,  94  Ky.  586,  15  Ky.  understanding  of  the  meaning  of  the 

Law,  353,  23  S.  W.  361;  Stratton  v.  contract.     Tilton  v.  Tilton,  130  Ky. 

Wilson,  170  Ky.  61,  185  8.  W.  522;  281,  113  S.  W.  134. 

Brown    v.    Brown's   Adm'r,   25    Ky.  81.  Warner  v.  Warner,  235  lU.  448, 

Law,  2264,  80  8.  W.  470.  85  N.  E.  630. 

Where  the  property  was  a  farm,  the  .     82.  Warner  v.  Warner,  235  HI.  448, 

fact  that  the  wife  had  had  an  inter-  85  N.  E.  630. 

est   in   farm   property   in   the    same  88.  Hessick  v.  Hessick,  169  HI.  486, 

vicinity  has  been  held  to  tend  to  show  48  N.  E.  712;  In  re  Enyart's  Estate 

that  she  had  some  knowledge  of  the  (Neb.),  160  N.  W.  120. 

value  of  the  farm  in  question.     Col-  84.  Yarde  v.  Tarde,  187  lU.   636, 

bert  V.  Rings,  231  111.  404,  83  N.  E.  58   N.   E.   600;    Koch   v.   Koch,   126 

274.  Mich.  187,  7  Det.  Leg.  N.  758. 

78.  Simpson  v.  Simpson's  Ex'rs,  94  85.  Shirey  v.  Shirey,  87  Ark.  175, 

llf^  R.  W.  aeff. 
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parties  bath  kxkew  of  the  iiusba^d'^  indebtedness^  so  long  as  the 
pxovisio^is  of  ;the  a^ttlememt  are  not  grossly  out  of  proportion  to  his 
station  and  ciremnstances ;  *•  and  so,  too,  where  the  party  to  be 
benefited  thereby  was  implicated  in  no  fraud  updn  the  other'-a 
creditors, .eren  though  that  provision  be  unreasonably'  large*" 
But  if  it  appear  that  the  celebration  of  marriage  is  part  of  a 
achexne  between  the  marrying  parties  to  defraud  and  delay  cred- 
itorsy  suoh  settlement  will  mot  be  allowed  to  protect  -  the  pi^p^t^ 
against  just  claims  of  the  latter."     Where  fraud  has  been  com- 


^6.  8aIIadke  v:  Fletehei*,  73  Wash. 
5^,  132  Pac.  648,  47  U  B.  A.  (N.S.) 
320;  Campibn  T.  Cottoii,  17  Ves.  271*; 
Ex  parte  MeBumie,  1  Dia  G.  M.  &  O. 
446 ;  Bamsay  y.  Biehardaon,  Biley  Ch. 
271;  Armfield  ▼.  Armfield,  1  Freem. 
Ch.  311;  Jones's  Appeal,  62  Pa. 
324;  Brunnel  y.  Witherow,  29  Ind. 
123;  Barrow  r.  Barrow,  2  Dick.  (N. 
J.)  504;  Cochran  ▼.  McBeath,  1  DeL 
Ch.  187;  Cradle  v.  Carrawan,  44  N. 
C.  422. 

87.  Where  no  fraud  upon  the  hns- 
band  's  creditors  can  be  charged  on  the 
woman,  she  maj  hold  as  a  purchaser 
for  value  against  the  husband's  prior 
creditors,  even  though  the  sttlement 
upon  her  embraced  the  husband's 
whole  estate,  and  the  marrying  parties 
had  been  cohabiting  while  single,  and 
had  illegitimate  children.  Herring  v. 
Wickham,  29  Gratt.  (Va.)  628.  This 
is  an  extreme  case,  and  perhaps  some 
other  States  would  not  extend  the  rule 
00  far.  But  it  finds  strong  support 
from  the  Supreme  Court  of  the 
United  State  in  a  case  decided  in  1881, 
which  upheld  the  settlement  of  a  large 
amount  of  real  estate,  in  considera- 
tion of  marriage,  by  an  insolvent 
debtor  upon  the  woman  who  accepted 
him,  notwithstanding  the  latter  knew 
he  was  financially  embarrassed. 
Prewit  V.  Wilson,  103  U.  8.  22.  The 
court,  relying  upon  its  belief  that  the 
woman,  nevertheless,  did  not  know  of 
the  man's  insolvency,  and  did  not 
participate  in  his  fraudulent  intent 
upon  his  creditors,  asserted  very 
strenuously,  by  Mr.  Justice  Field,  the 


high  v^lUe  of  marriage  as  a  consider- 
•atix>n-  for  such  a  conveyance.  But,  it 
might  be  asked,  is  it  not  straining  a 
point,  as  to  the  Sanctity  and  immuta- 
bility of  the  marriage  union,  to  im- 
agine woman  as  bargaining  her  per- 
son literaUy  for  the  sake  of  a  certain 
piece  of  property!  Admitting  mar- 
riage to  be  a  consideration  of  the 
highest  value,  and  one  which  cannot 
be  recalled  on  failure  of  such  a  bar- 
gaiuy  ought  mere  mercenary  considera- 
tions to  control  when  such  contracts 
ought  to  be  for  better  or  for  worse, 
for  love  and  x)ersonal  esteem,  and  not 
money  alone  f  It  may  be  allowed  that 
prior  creditors  cannot  attack  a  deed 
executed  for  valuable  consideration 
without  knowledge  by  the  grantee  of 
the  grantor's  fraudulent  intent;  and 
yet  why  fraudulent  knowledge  should 
not  be  inferred  from  facts  tending  to 
establish  it  in  aU  eases,  or  why  "the 
clearest  proof  of  the  wife's  partici- 
pation" should  be  required,  seems, 
apart  from  positive  and  final  decision, 
a  fair  subject  for  legal  disputation. 
Where  the  intended  wife  was  a  for- 
eigner, who  understood  the  English 
language  imperfectly,  the  settlement 
was  held  good  upon  her  and  her  chil- 
dren, notwithstanding  the  husband's 
insolvency  and  false  recitals  in  the 
deed,  her  own  ignorance  of  the  fraud 
being  shown.  Kevan  v.  Crawford,  6 
Ch.  D.  29. 

88.  Columbine  v.  Penhall,  1  Sm.  ft 
Gif.  228;  Goldsmith  v.  Russell,  5  Be 
G.  M.  &  G.  555 ;  Peachey,  Mar.  Settl. 
63 ;  Simpson  v.  Graves,  Biley  Ch.  232. 
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mitted  by  husband  and  wife  in  reference  to  proper^  embraced  in 
the  terms  of  a  settlemeni;,  the  rights  of  a  creditor  with  ittSBfficient 
notice  are  sometimes  upheld  as  against  theMs^Ites;  and  a  wife's 
settlement  of  her  own  property  has  beek  so  far  set  aside  as  to 
secure  payment  of  her  antenuptial  debt  to  the  creditor.**  Under 
a  settlement  reserving  the  right  6f  the  Wifb  io  h^r  s^arate  prop- 
erty for  life^  with  power  to  dispose  of  it  as  though '^oie>  it  was 
/held  that  the  portion  remaining  iat  her  death  was  subject  teher 
debts;*^ 

89.  Sharpe  t.  Foy,  L.  B.  4  01l<  3(fr;  .90.  S^venson  t.  Bena^det,  S3  Mlm. 

Smith  Y.  ChirreU,  L.  B.  4  Eq.  390;  392,  35  ^o.  576;  Bouth  CarpUaa  Loan 

Cimbb  V.  Stretch,  L.  R.  9^  Bq.  555;  M  Trust  Co.  y.  Z-awton,.  Sft  S.  C.  345, 

Obermayer  y.  Greenleaf ,  42  Miss.  304 ;  4S  8.  E.  SSS,  104  Am.  &%.  B.  SO;^. 
J^raxne  V.  McGee,  46  AUu.  170. 
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.  CHAPTER  XXIV. 

PdSTNTJPTlAL   SETrrEMTENTS, 

Ssozioir  620.  Qevberal  ConBiider»tioiiB. 

521.  Antenuptial  Settlements  DistingulBhed. 

522.  Necessity  of  Trustee. 

523.  Validity  and  Bequisites  in  GexfCsraL 

524.  Gonaideration. 

92S.  Prb|)6rty  '3ubjeet  io  Claims  of  Oteditors. 

82-6.  Ca&sbnetioA. 

527.  3ett)emcnta  in  Fraud  of  Creditors;  Statutes  of  Elisabefb. 

628..  Effect  of  Bankruptcy  Acts. 

6iB9.  As  Against  Subsequent  Creditors. 

930;  BSe6t  of  Puji^ettt  at  Valuable  Coniiaerstion  by  S^^oiisi. 

531.  V^Ht  of  Intent  of  Settler. 

532.  Bights  of  Bona  Fide  Purchasers;  English  Doctrine. 

533.  American  Doctrine. 

594.    keseisdoii  and  AvoidlMLce. 

§  520.  General  Considerations. 

But  though^  for  want  of  consideration,  postnuptial  settlements 
are  deemeJi  Voluntary,  yet,  like  other  voluntary  transactions,  they 
will  be  valid  and  binding,  so  far  as  the  parties  are  concerned,  and 
can  only  be  impeached  as  fratidiilent  upon  otifers.  Postnuptial 
settlements,  therefore,  must  b&  viewed  in  two  different  aspects: 
(1)  as  between  the  married  parties  and  the  creditor  or  purchasers 
of  either ;   (2 )  as  between  husband  and  wife  themselves. 

§  521.  Antenuptial  Settlements  Distinguished. 

The  important  distinction  between  settlements  befoi-e  and  settle- 
ments after  marriage  is  that,  while  the  former  have  the  marriage 
consideration  to  support  them,  the  latter  are  without  it."  The 
term  "  postnuptial  settlements,"  then,  must  not  confuse  the  reader's 
mind.  We  use  the  language  of  the  text-writers  without  meaning 
to  imply  that  it  is  appropriate^  or  that  antenuptial  and  postnuptial 
settlements  constitute  two  branches  of  one  general  subject.  On 
the  contrary,  postnuptial  settlements  are  usually  nothing  more  nor 
less  than  gifts  of  real  or  personal  property,  or  of  both,  between 
husband  and  wife,  which  equity  places,  notwithstanding  the  dis- 
abilities of  coverture,  upon  the  footing  of  other  gifts.*^ 

Furthermore,  it  should  be  remembered  that  formal  settlements 

01.  Lannoy  v.  Duke  of  Athol,  2  Atk.      sense  concerns  personal  property,  but 
448.  we   use   the  word  here   in   it3  wider 

92.  "Gift"  in  the  more  technical    •sense*     2  Sehoul.  Pers.  Prop.  55. 
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made  between  parties  in  the  marriage  state,  in  pursuance  of  arti- 
cles  or  memoranda  signed  before  marriage,  are  not  technically 
postnuptial  settlements  (as  the  name  itself- would  seem  to  indi- 
cate) ;  for  the  settlement  relates  back  to  the  antenuptial  stipula- 
tions, however  loosely  these  may  have  been  drawn  up,  and  it  is 
'  protected  by  the  marriage  consideration  Uke  all  other  antenuptial 
contracts. 

§  522.  Necessity  of  Trustee. 

The  common-law  requirement  that  trustees  shall  intervene  in 
conveyances  or  transfers  between  husband  and  wife  no  longer 
prevails  to  any  great  extent,  in  England  or  the  United  States,  as 
a  doctrine  of  equity.®*  But  trustees  are  always  desirablej  and-  in 
some  States  it  is  a  rule  that  the  husband  and. wife 'can  only  con- 
tract with  one  another  through  the  intervention  of  third  persons.** 
This  passes  a  legal  estate  in  any  event,  and  permits  of  suits  rela- 
tive to  the  property  with  moxe  freedom;  for  it  should  still  be 
remembered  that  suits  at  law  between  husband  and  wife,  are  dis- 
countenanced  at  the  common  law;  and  their  gifts  and  contracts 
generally.  The  insolvency  of  a  trustee  does  not  impair  the  valid- 
ity of  such  a  transfer  to  him  on  a  wife's  behalf.** 

§  523.  Validity  and  Requisites  in  General. 

Postnuptial  contracts  will  be  scrutinized  by  oourts  to  prevent 
unjust  advantages,  and  slight  misrepresentation  will  avoid  them.^* 
Such  contracts  are  not  against  public  policy,  unless  made  in  con* 
tempi ation  of  living  apart.*^  Such  a  settlement  providing  that 
a  wife  should  take  no  part  of  her  husband's  estate  at  his  death  has 
been  held  not  binding.**  Voluntary  settlements  may  become  valid 
by  matter  ex  post  facto,^ 

98.  Jones  ▼.  Clifton,  101  IT.  S.  225;  eontrac  on  a  valuable  eonsideration 

Bad  delay  v.  Baddeley^  26 'W.  B.  850;  will  effectively  release  to  a  husband 

Thomas  ▼.  Harkness,  13  Bush  (Ky.)  his  wife's  rights  in  his  estate,  and 

23.  extinguish  her  rights  as  his  widow, 

84.  McMulen  ▼.  McMuleui  10  Iowa»  even  if  they  are  livng  apart.    Stokes 

412;  Johnston  v.  Johnston,  1  Grant,  v.  Stokes,  240  lU.  330,  88  N.  £.  829. 
468 ;  Pike  v.  Baker,  53  111.  163.  98.  Dudley  v.  Pigg,  14Jr  Ind.  363, 

98.  Bowland  v.  Plummer,  50  Ala.  48  N.  E.  642;  Engleman  t.  Deal,  14 

182.  Tex.  Civ.  1,  37  8,  W.  658.     To  the 

90.  Keith  v.  Keith,  37  S.  D.  132,  same  effect  see  Scott  v.  Watson,  75 

156  N.  W.  910.  Wash.  610,  135  P.  643. 

97.   Newberry    v.    Newberry,    114  99.  Peachey,  Mar.  Settl.  236;  Prod- 
Iowa,  704,  87  N.  W.  658;  Boyd  v.  gers  v.  Langham,  1  Sid.  133;  Brown 
Boyd,  188  HI.  App.  136.     In  Illinois  ▼,  Carter,  5  Ves.  877. 
St  is  held  that  a  written  postnuptial 
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In  this  country,  as  also  in  England,  a  vohmtaiy  dettleinesit  by 
husband  upon  the  'wife  may  beooizie  vidid  by  matter  subsec^uently 
arising/  Statutory  requirements,  sudi  as  registry  or  acknowled^ 
ment^  are  found  to  affect  postnuptial  transactions  in  local  praq- 
tica*  To  avoid  a  postnuptial  settlement  for  duress  practiced  on 
the  wife  the  acts  relied  on  as  duress  must  ao  operate  on  her  mind 
as  to  render  her  acts  not  voluntary.*  Improper  conduct  by  the 
wife  after  the  execution  of  a  postnoptial  agreement  does  not  affect 
its  validity  except  to  explain  her  previous  acts/ .  A  postnuptial 
settlement  made  with  full  knowledge  of  the  facts  will  not  be  set 
aside  for  her  mistake  of  law  in  thinking  she  could  break  it/. 

The  Iowa  statute  providing  that  neither  spouse  shall  .take  any 
interest  in  the  property  .of  the  other  which  may  be  the  i^ubject  of 
contract  between  them  doe^  not  prevent  a  postnuptial  settlement 
cancelling  one  made  before  marriage  and  which  restores  her 
marital  property  rights.*  Where  a  wife  dismisses  a  divorce  pro- 
ceeding in  view  of  a.  postnuptial  settlement  which  conveys  certain 
property  to  her,  but  does  not  provide  that  she  shall  not  seek  divorce 
again,  the  husband  cannot  avoid  the  agreement  for  breach  of 
condition  subsequent  where  he  did  not  defend  such  second  divorce 
proceeding/  A  contract  whereby  a  wife  who  was  separated  from 
her  hus'band  released  her  dower,  which  did  not  mention  the  fact  of 
separation,  has  been  held  not  affected  by  a  resumption  of  marital 
relations.*  A  postnuptial  judicial  settlement  of  property  of  a 
wife  in  the  custody  of  the  court  may  be  amended  in  equity  at  the 
suit  of  a  married  woman  nptwithstanding  her  infancy  or  coverture.* 


1.  4  Kent,  Com.  463 ;  Sterry  v.  Ar- 
den,  1  Johns.  Ch.  (X.  Y.)  261;  Hus- 
ton V.  CantrUl,  11  Leigh   (Va.)   136. 

8.  As  where  a  pecuniary  provision 
is  made  the  wife  in  lieu  of  dower. 
Bandies  v.  Bandies,  63  Ind.  93.  And 
see  Brookbank  y.  Kennard,  41  Ind. 
339. 

A  man's  transaction  with  a  woman 
may  be  so  earried  out  that,  as  against 
creditors,  part  may  be  sustained  as 
antenuptial,  and  part  fail  as  postnup- 
tial and  voluntary.  Zimmerman  v. 
Heinrichs,  43  Iowa,  260. 

3.  Mitchell  v.  Mitchell,  267  Bl.  244, 
108  N.  E.  298. 

4.  Krug  V.  Krug,  81  Wish.  461, 
162  P.  1136. 


5.  Crumlish  v.  Security  Trust  &  Safe 
Deposit  Co.,  8  Bel.  Ch.  375,  68  A.  388. 

The  absence  of  a  power  of  revoca- 
tion in  a  settlement  made  by  a  mar- 
ried woman  is  not  evidence  in  itself 
of  mistake  authorizing  the  setting 
aside  of  the  settlement.  Crumlish  v. 
Security  Trust  &  Safe  Deposit  Co., 
8  Del.  Ch.  375,  68  A.  388. 

6u  Fisher  v.  Koontz,  110  Iowa,  49«, 
80  N.  W.  551;  In  re  Devoe's  Estate, 
113  la.  4,  84  N.  W.  923. 

7.  Moore  v.  Martin,  233  HI.  612,  84 
N.  E.  630. 

8.  Stokes  V.  Stokes,  240  111.  330,  88 
N.  E.  829. 

9.  Brown  v.  Wadsworth,  168  N.  Y. 
225,  61  N.  E.  250. 
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§  524.  ConsideratiQiL 

A  parol  pTomiee  or  agreenusnt  in  consideration  of  marriage 
bding  Toid^  being  within  the  Statute  of  Frauds,  such  promise  will 
not  support  a  postnuptial  settlement,^^  but  an  existiiLg  marriage 
relation  is  a  sufficient  consideration  to  support  a  postnuptial  s^tle- 
memt,*^  even  without*  a  separation.** 

A  wife's  relinquishmetit  of  either  certain  or  contihgent  interests 
in  her  husband's  estate  wQl  support  apostnuptial  settfemeiit  where 
there  is  no  badge  of  fraud.*'  In  Indiana  it  is  held  that  marriage 
is  not  a  consideration  for  a  postnuptial  settlement/^  In  Kissouri 
it  is  held  that  sixeh  oointracts  must  be  supported  by  ia  valiiaUe 
consideration.*' 

§  525.  Property  Subject  t6  Claims  of  CrMitoriB. 

^he  property  which  may  be  recoveried  by  creditors  i6e&  not 
embrace  property  which  is  exempt  from  execution;  for  the  cred- 
itors have  no  concern  with  anything  exc6pt  assets,  actual  or  pos- 
sible, for  ihe  payment  of  their  debts.*'  Tliis  was  formerly  a 
matter  of  dispute;  but  it  is  now  apparently  set  at  rest. 

§  526.  Constructioii. 

In  the.  construction  of  a  postnuptial  settlement,  made  in  due 
form,  questions  of  intetpretation  may  of  course  arise,  such  as  are 
common  to  all  marriage  settlements,*^  and  the  rectification  of  mis- 
takes may  likewise  be  invoked  in  a  court  of  chancery.*' 

The  Usual  presumption  of  chancery  is  that  the  postnuptial  con- 
veyance of  land,  or  transfer  of  money  to  the  wifiB  by  way  of  gift, 
is  intended  as  an  advancement  for  her  benefit;  and  where  the 
name  of  a  third  person  is  also  used,  that  person  becomes  presum- 


10.  London  v.  G.  L.  Anderson  Brass 
Works,  197  Ala.  16,  72  So.  359. 

11.  Indiana  Match  Co.  v.  Kirk,  llS 
m.  App.  102;  Eberhart  ▼.  Kath,  89 
Kan.  329,  131  P.  604 ;  Harrison  v. 
Harrison,  146  Ky.  631,  143  S.  W.  40; 
Banner  v.  Banner,  184  Mo.  App.  396, 
171  S.  W.  2;  Walt  v.  Walt,  113  Tenn. 
189,  81  S.  W.  228,-  Sawyer  v. 
Churchill,  77  Vt.  273,  59^  A.  1014,  107 
Am.  St.  Rep.  762 ;  In  re  Trwin,  73  Law 
J.  Ch.  832  (1904),  2  Ch.  752,  53  Wkly. 
Bep.  200 ;  trwin  v.  Parks,  M 

12.  Harrison  v.  Harrison  (Mo,.) ,  211 
S.  W.  708. 

18.  Be  Parges  t.  Hyland,  87  Va. 


404,  12  S.  E.  805,  24  Am.  St.  B.  659; 
Beverlin  t.  Casto,  62  W.  Va.  158,  57 
S.  E.  411. 

14.  Clow  V.  Brown,  37  Ind.  App. 
172,  72  N.  B.  534;  Unger  ▼.  MeUin- 
ger,  37  Ind.  App.  639,  77  N.  E.  814, 
117  Am.  St.  R.  348. 

16.  Bgger  v.  Egger,  225  Mo.  116, 
123  S.  W.  928. 

16.  Peachey,  Mar.  Settl.  199  et  stq,; 
1  Story  Eq.  Juris.,  §  410.  See  8  Kent, 
Com.  443,  n.,  12th  cd. 

17.  Ee  Mackenzie,  L.  R.  6  Bq.  810. 

18.  Hanley  y.  Pearson,  L^  B.  18 
Ch.  B.  545. 
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ably  her  trustee.^'     But  such  preawnptiojis  may  be  repelled  upon 
due  proof  .^ 


30 


§  527.  Settlements  in  Fraud  of  Creditors ;  Statutes  of  Elizabeth. 

There  are  two  English  statutes  which  control  this  subject,  as 
concerns  creditors  and  purchasers,  to  a  great  extent,  wherever  the 
husband  makes  a  postnuptial  settlement  upon  his  wife  and  off- 
spring. The  first  is  that  of  13  Eliz.,  c.  5,  in  favor  of  creditors; 
the  second  that  of  27^  Eliz.,  c.  4,  in  favor  of  purchasers;  the  one 
being  directed  against  fraudulent  conveyances,  of  all  property  with 
intent  to  defeat  or  delay  creditors ;  the  other  against  f rauduleuit 
or  voluntary  conveyaiices  of  land^  designed  to  defeat  subsequent 
purchasers.  These  statutes.  Lord  Mansfield  said,  cannot  receive 
too  liberal  a  aonstruotion  or  be  too  much  extended  in  suppression 
of  fraud." 

Settlements  r^  concerns  tl^e  right  of  creditors  and  purchasers 
are  affected  by  the  statute  of  27  Eliz.,  c.,4.  This  statute,  too,  is 
to  be  considered  as  part  of  the  common  la^  brought  to  this  country 
by  our  ancestors;  though  not  generally  adopted  here  to  the  full 
extent  of  the  English  equity  decisions.**  It  provides  that  all  con- 
veyances of  lands,  made^ipHh  tbb-iistepA'toidefrm 
pnrohasers,  shall,  as  against  them,  be  utterly  vokL  The  statute 
luu  no  application  "whatever  to  perdbinal  eistatisi^ 

The  language  of  the  statutes  in  some  States,  eontribntea  to  the 
oonfnsion  which  prevails  as  to  the  eorccet  l^al  doeirixie  op  this 
whole  subject.  Eurtliermpre,  our  te^stry  system  plaees  the  law 
oa  a  somewhat  differebit  footing  from  that  pretraleiU  in  England, 
in  all  settlements,  as*  we  noticed  elsewhera*^ 

§  528.  Effe^^  of  Bankrupt;cy  Acts. 

Voluntary  settlements,  in  England,  are  likewise  affected  by  the 
bankrupt  acts,  which  are  intimately  connected  with  the  statute  of 
Elizabeth.^^  Here  questions  arise  as  to  what  acts  amount  to  a 
contemplation  of  bankruptcy;  and  what  constitutes  a  fraudulent 
preference ;  and  these  we  need  not  here  discuss.  But  it  should  be 
observed  that  the  husband  oonnot  beetow  his  property  upon  his 

19.  Be  Eykyn's  Troata,  L.  Q.  6  Cfh.  .SS.   Sqgdan.  Vend.   4^  I^irch.   587, 

n.  115.                          t  .  13t{i  ed.;  Peaekej,  Mar.  Seta  324; 

90..  Darrier  ▼.  Darner,  5S  Mo.  229»  4  Kqnt  Coiq.  443.                  .     .. 

91.  Cadogan  v.  Eennett,  Cowp.  434;  24.  Suprtk  (N.  Y.,  §  5,  antenptUU 

Peaehey,  Max.  SettL  1S9.  MttleznenjU). 

99.  4  Kent  Com,  4S8.  9S.  Peacly^,  Mar.  Bettl.  210  et  ^e^ 
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wife,  eonditional  upon  his  future  bankruptcy  or  inaol^^ency ;  jet, 
that  third  persons  may,  by  voluntary  conveyance,  settle  property 
to  the  wife's  separate  use,  free  from  all  control  of  her  husband; 
or  in  trust  to  pay  the  income  to  the  husband  for  life,  "  or  until  he 
should  become  a  bankrupt,"  and  after  that,  to  the  wife's  separate 
use.**  In  the  former  case  the  transaction  would  be  simply  an 
artifice  of  the  husband  to  evade  the  bankrupt  laws ;  in  the  latter, 
a  third  person  parts  with  his  own  property,  and  makes  his  own. 
terms  as  to  its  final  disposition,  as  he  has  a  right  to  do.*^ 

The  Bankruptcy  Act  of  1867  also  affected  the  doctrine  of  fraud- 
ulent conveyances  in  the  United  States.  And  under  that  act,  the 
gift  of  all  a  debtor's  property  to  his  wife,  if  not  more  subtle  con- 
trivances for  evading  creditors  as  well,  has  been  treated  as  consti- 
tuting an  act  of  bankruptcy.*"  With  the  repeal  of  the  act,  this 
whole  subject  became  r^ulated  by  State  insolvent  laws,  which  are 
far  from  uniform  in  their  scope  and  purpose.  As  to  artifices  by 
a  husband  for  keeping  his  own  property  under  his  own  control, 
subject  to  its  divestment  in  his  wife's  favor  upon  his  bankruptcy, 
the  American  rule,  like  the  ^English,  discounteniinces  them."* 

'  •  ■  '    •  ■ 

§  529.  As  Against  Subsequent  Creditors* 

i  Bat  a  voluntary  deed  is  good  as  against  subs^quient  creditors; 
and  there  can  be  nothing  inequitable  in  a  man's  making  a  voluntary 
conveyance  to  a  wife,  child,  or  even  a  stranger,  if  it  be  not  at  the 
time  prejudicial  to  the  rights  of  third  persons,  or  in  fujrtheriuioe 
of  some  design  of  future  fraud  or  injury  to  them.** 
-  The  question  of  the  husband's  indebtedness,  as  affecting  his 
postnuptial  settlement,  is  not,  however,  as  free  from  difficulty  as  it 
might  appear  at  first  sight.  Concerning  creditors  existing  at  the 
time  of  the  settlement,  the  settlement  may  be  void  under  the 
statute ;  but  not  because  the  husband  has  creditors ;  for  who  goes 
through  life  without  being  indebted  at  all  ?     It  will  be  void,  how- 


.S6.  Manning  y.  Chambers,  1  De  G. 
8d  Sm.  282^  Sharp  ▼.  Coswrat,  20 
Beav.  473. 

27.  The  BetleuMnt  hy  a  trader  of  all 
his  property,  both  present  and  fatnre, 
in  trust  for  his  wife's  separate  nse, 
with  remainder  for  himself  for  life, 
and  remainder  for  his  children,  re- 
serving the  control  of  the  stock  in 
trade  to  himself,  is  likewise  void  as 
to  creditors  in  bankruptcy.    Ware  ▼. 


Gardner,  L.  B..7  Eq.  317.  See  also 
Be  Pearson,  3  Ch.  D.  807. 

S8.  Be  Alexander,  1  Lowell  (IT.  8.) 
470.  And  see  Be  Jones,  6  Bias.  (XT. 
S.)  68. 

t91  Levering  v.  Heighe,  2  Md.  Ch. 
81;  Head  v.  Halford,  5  Rich.  Eq.  (S. 
0.)  128;  Peigne  v.  Snowden,  1  Besans. 
(B.  C.) ,  «91. 

80.  Holloway  ▼.  Millard,  1  Madd. 
414;  Peachey,  Mar.  Settl.  192. 
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ever,  when  he  is  so  far  indebted,  and  his  debts  are  so  considerable 
in  amount,  as  to  render  him  likely  to  be  insolvent.  Probabilities 
are  sufficient  to  meet  this  case ;  and  if  existing  creditors  wish  to 
set  the  oonveyance  aside,  thej  need  only  show  that  at  the  date  of 
the  instrument  he  was  indebted  to  such  an  extent  that  having  regard 
to  his  property,  the  effect  might  be  to  delay,  hinder,  and  defraud 
them.*^ 

§  530.  Effect  of  Payment  of  Valuable  Consideration  by  Spouse. 

If  husband  and  wife  may  transfer  property  to  one  another  with- 
out consideration,  still  more  may  they  do  so  where  the  consideration 
is  valuable.  All  such  provisions,  even  if  made  without  the  inter- 
vention of  a  trustee,  though  void  in  law  (independently  of  suitable 
Married  Women's  Acts),  may  be  enforced  in  equity  if  fairly  made 
between  the  parties,  and  with  no  fraudulent  intent  upon  others 
concerned,'*  a  rule  which,  with  particular  force,  sustains  an  in- 
debted husband's  provision  in  his  wife's  favor,  wholly  or  partially 
executed.  The  mutual  contracts  of  the  spouses  for  a  transfer, 
where  there  is  ^  bona  fide  and  valuable  consideration,  may  be  spe- 
cifically enforced  in  equity  upon  proof  that  the  agreement  has  been 
executed. by  one  party,  and  not  by  the  other.  Thus  a  husband  and 
wife  agreed,  by  parol,  that  he  should  purchase  a  lot  of  land  in  her 
name,  and  build  a  house  thereon,  and  be  reimbursed  from  the  pro- 
ceeds of  the  sale  of  another  house  belonging  to  her.  The  husband 
having  executed  the  agreement  on  his  part,  the  wife  died  suddenly, 
before  the  sale  of  her  former  house  could  be  effected.     She  left 


SI.  Jenkyn  v.  .Vaogfaan,  3  Drew. 
424;  Turnley  v.  Hooper,  2  Jur.  (N. 
fi.)   1081. 

tt.  See  Orome  ▼.  Morie,  49  Iowa, 
382. 

The  liQBbaiid's  note  or  bond  to  pay 
mcaey  in  consideration  tliat  his  wife 
would  live  with  him  is  not  on  good 
«on8idetation.  Boberts  ▼.  Frisby,  38 
Tex.  219;  Ximines  Y.  Smith,  39  Tex. 
49.  Of.  Kehr  t.  Smith,  20  Wall.  (IT. 
8.)  31.  Nor  prior  adTanees  to  the 
wife  diseonneeted  with  the  settlement, 
and  made  without  expeetation  of  re- 
payment. Perkins  ▼.  Perkins,  1  Tenn. 
Oh.  537.  Bnt  where  the  wife  adTanees 
money  to  her  hnsband  as  his  creditor, 
or  the  latter  is  indebted  to  her  npon 
any  valid  consideration,  a  fair  con- 


veyance or  transfer  may  be  made  to 
adjust  or  secure  such  liability.  Kesner 
V.  Trigg,  98  U.  S.  50;  dough  v.  Rus- 
sell, 55  N.  H.  279;  Sims  v.  Rickets, 
35  Ind.  181 ;  Booker  v.  Worrill,  55  Ga. 
332;  Kaufman  v.  Whitney,  50  Miss. 
103;  Greer  v.  Greer,  24  Kan.  101; 
Rowland  v.  Plummer,  50  Ala.  182; 
Barclay  v.  Plant,  50  Ala.  509;  Jordan 
V.  White,  38  Mich.  253;  Lehman  v. 
Levy,  30  La.  Ann.  745.  Releases  of 
dower  in  husband 's  lands  may  furnish 
consideration;  Sykes  v.  Ghadwick,  18 
Wall.  (IT.  S.)  141  (a  stotute  case). 

As  to  transfers  out  of  all  proportion 
to  the  consideration,  and  apparently 
fraudulent,  see  Kelley  v.  Gase,  18  Hun 
(N.  Y.),  472;  Warren  v.  Ranney,  50 
Vt.  653. 
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infant  children.  It  was  decreed  in  equity  that  the  agreement 
should  be  carried  into  effect,  the  former  house  sold,  a  conveyance 
thereof  executed  by  the  infants^  by  their  guardian  ad  litem,  and 
the  husband  be  reimbursed  out  of  the  proceeds  of  the  sale.'* 

But  the  mere  fact  that  the  husband  has  received  property  in 
right  of  the  wife  cannot  constitute  a  valuable  consideration  by 
relation,  to  support  a  settlement  upon  her  some  years  afterwards; 
and  this,  on  the  general  principle  ^pplipable,  to  contf  ac|;§,**  "Nox 
can  an  antenuptial  settlement,  once  extinguished  by  the  agreement 
of  all  parties  concerned,  Be  revived  for  such  purpose.'* 

In  no  case  should  contracts  in  derogation  of  the  husband's  prop* 
erty  rights  rest  on  slight  proof;  the  relation  of  debtor  and  creditor 
should  be  distinctly  shown.'* 

There  are  instances  in  which  a  ppstnuptial  settlemeu^.  has  been 
sustained  against  creditors  and  purchasers  on  the  grQijind  that  a 
valuable  consideration  is  interposed.  .  Thus,  Lord  Hardwicke  bag 
said,  '^  If,  after  marriage,  the  father  of  th^  "wife,  orother:  person, 
in  consideration  of  the  husband  making  a  settlement,  advance  a 
sum  of  money,  such  a  settlement  will  W  good  and  for  a  vi^luable 
consideration.  And  though  the  money,  be  not  paid  at  tjie,  time, 
yet  if  it  b^  suflSqiently  secured^  the  settlement  will  ^tand.'^  The 
rule  is  general  that  where  any  marriage  settlement  is  fpr  a  valu- 
able consideration,  it  cannot  be  avoided  as  fraudulent  upon  the 
creditors,  unless  both,  husband  and  wife  were  cognizant  of  the 
fraud ;  her  position  here  being  the  usual  one  of  6<>na.  fide -pv^Tchs^t 
for  value."  And  in  numerous  instances,  the  equity  courts  of 
various  States  have  sustained  a  postnuptiar  ^ft  or  transaction  in 
the  wife's  favor  and  against  the  husband's  cre<litors,  on  the  ground 
that  a  valuable  consideration  was  interposed.'? .    The :  primary 


88.  Livingston  ▼.  Livingston,  2 
Johns.  Ch.  (N.  Y.)  537.  And  see 
Bowie  V.  Stonestreet,  ^  Ind.  418 ;  Jone« 
y.  Jones,  18  Md.  464;  SteadnMin  v. 
Wilbur,  7  R.  1.  481 ;  Peiffer  v.  I^le, 
58  (Pa.)  386.  Cf.  O'Hara  v.  Dil- 
wortli,  72  (Pa.)  397. 

84.  I^jne  v.  Bank  of  K^ntncky,  8 
J.  J.  Marsh.  (Ky.)  545. 

36.  Harper  ▼.  Scott,  12  Ga.  125. 

86.  See  Steadm^  v.  Wilber,  7  B.  I. 
481;  TripneT  v.  Abrahams,  47  (Pa.) 
880;  Wales  y.  Newbonld,  9  Mich.. 45. 

87.  Wheeler  v.   Caryl,  Ambl.   121. 


Qee  t^liheti  Vfm*  H^ia.  4b  WUe»  877; 
Cottle  v%  Trippi,  2  V«jjn,  980 ;  Ward  ▼* 
Shallet,  2  Ves..  9^,  17;  La^niai:  ▼• 
Blackstone,  2  Lev.  147;  Armi4eU  v» 
Pbipps,  10  Ves.  140. 

88.  Magniac  t.  Tl^mpaon,  7  Ptt. 
(U.  SO  348;  4  Keat^Cenv  463.  Tbe 
<M>nneetion  between  prior  iAd  eobse- 
quent,  ^  as  to  sostaiiX:  tlie  eowder*- 
tion,  should  bo, slio^^.  Cbeathan  ▼• 
Heso,  2  Tenn.  f^.  783^ 

88l  As  wliere  tbe  husband  haa  ixwuh 
ferred  property  to  his  wife  in  Qoomdi 
oration  of  payment  from  her  separate 
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ifl^uefi^  in  short,  in  aU  si^eh  cades,  are  whether  tbe  indebtedness  of 
Husband  to  wife,  or  t^  consideration  passing  from  the  Ifttter^  was 

estate.  SlMmoHS  V.  Mcdwaiii,  2d 
Bafb.  (N,  Y.)  4fS0;  Billard  y.  BriggB, 
7  Piek.  (Mass.)  533;  Beadj  y.  Bragg, 
1  Head  (Tenn.),  511.  And  see  TeHer 
t.  Bishop,  ^  Minn.  21^;  Butterfleld 
i,  atabtoi,  44.  Mia&  15;  BandaU  t. 
Lunt,  51  Me.  246;  Beich  y.  Beieh,  26 
Minn.  97;  Mix  y.  Andes  Ins.  Co.,  16 
N.  T.  S97.  And  -vHiere  he  ^nyeys 
what  her  e^nitjr  enlities  her  to  dliiin. 
Poindexter  ^.  Jeffries,  15  Qratt  (Va.) 
363.  And  where  he  has  appropriated 
a  litt^  a&i6ibt  oi^  hi^  tdfe's  pfot>ert7 
without  her  consent.  Wiley  y.  Grey, 
36  Miss.  510.  So  where  the  wife  pays 
her  husband's  debts  from  her  separate 
eoHBSkgB. '-  T^fim  t:  Bevdteiichiieiatfr, 
39  Qar]b.  (N..¥.>  417.  Or  ^easef  har 
dower  or  homestead.  Ui^er  y.  Price, 
9  if i  552 ;  '  ilaiidall  y.  Bandall,  37 
Mieh.  563;  Biiidles  y.  Biinklefi,  63 
Ini.  S3 )  Nalle  yi  Uif&^n  ^  ^i- 130; 
Payne  y.  ,Bpt<^e8on,  32  Gratt*  (Va.) 
812;  GarKci  v.  Strong,  3  Paige  (S". 
Y.)  440):  Hule  ▼(  ?hii&meri  6  Ind* 
191;  Andfew»  ▼•  ^dfews,  28  Ala. 
499w  Or^  »  genen^  r«lea99B  her  i]»* 
terest  in  his  propert j^  Davis  y»  DayiSj 
85  Oratt.  (Va.)  9S7».  Or  advances 
ttofley  to  tbe  hueband  to  bny  laadi 
«rfen  tkougbit  be  conditicmed  npen 
paying- and.  seenring  thon^oney  to  her 
«hHdieii.  Goff  y^  Bogers,  7}  Ind.  459. 
Or  wheee  the  husbsrnd  ia  isidebted'  to 
her  for  rents  eoUeeted  from  her  sep* 
arate  real  estate*  Barker  y.  Morrill^ 
58  Oa,  S32;  Hjinfmaa  y.  Whitney,  SO 
Miss;  103.  Or  upon  any  debt  doe  her* 
TrMi^  y.  Motley,  61  Me.,32S;  Brig* 
ham  y.  Fayrcett^  42  Mgich.  542;  Labrle 
Apepy,  90  Pa.  507.  Or  a  claim,  gen- 
erally, which  grows  out  of  the  bus* 
band's  appropriation  of  his  wife's 
separate  estatcy  if  founded  on  aa 
agreement  to  refund.  Odendlial  y. 
Beylin,  48  Md.  4S9.  See  also  Johnston 
▼.  Gai,  27  Gratt.  <Va.)  587;  Thomp- 
son y«  I^gin,  60  Ga,  82 ;  Bedell's  Ap-r 
peal,  87  (Pa.)  510.  But  not  a  elain 
for  the  husband 's  mere  appropriation, 


Without  any  such  agreement  to  refund. 
Cl^rk  y.  Bosenkrans,  dl  N.  J.  £q.  665. 
See  also  Bose  y.  Brown,  11  W.  Ya^ 
122. 

Priority  Considered  of  a  mortgage 
gxyen  by  Husband  and  wifto  in  trust 
for  the  wife,  to  secure  to  her  money 
loaned  by  her  from  her  separate  es- 
tate. JdeParland  y.  Gilchrist,  25  N.  J. 
Bq^  487.  In  Siatefl  whidi  permit  a 
preference  of  creditors  the  husband  is 
permitted  to  prefer  his  wife,  if  she  be 
his  credited.  Jordan  y.  White,  38 
hfticiu  253;  And  see  Wo6d  y.  Warden, 
2p  Ohio,  518,  Some  of  the  later  de- 
cisions speak  of  a  ''reasonable  pro- 
yisfioii"  kkiaab  fsr  the  wife  by  the 

.  husband  while  i4  prospert^us  cirisuat- 
stances.  Babcock  y.  Bckler^  24  N.  Y. 
628;  'iTownsend  v.  Maynard,  45  Pa. 
108.  And  the  wtf^'s  te1in<}iii8h- 
mo^i  .of  her  ^uil^  to  a  ^Jho^e  ii»  ae- 

.  tion  constitutes  a  yaluable  considera- 
tion,  even  perhaps  for  his  settlement 
of  the  whole  ^hos^  ppon.he?)  Brad*^ 
ford  y.  Goldsboraugh,  ,15  Ala.  311^ 
Bam>n  y-  Barron,  24  Vt.  375« 

But  where  the  consideration  ad- 
TSSiced .  by  .  the  wife  is  inadeqjsate, 
equity  Fill  never  sustain  the  settle- 
ment further  than  to  secure  the  re- 
peyment  thereof,  and  not  always  even 
to  this  ezte^;  espeoially  if  she  be 
prtyy;  with  her  husband,  to  a  fraud 
upon  others.  Herehfeldt  y.  George,  S 
M^h.  4^;  SkiUman  y.  Skiltanan,  2 
Beasl.  408;  Farmers'  Bank  y.  Long,  7 
Bnsh,  3e7 ;  Den  y.  York,  la  Ired.  (N. 
C.)  206;  Pusey  y.  Harper,  27  Pa.  469; 
2  Kent  Ck>m.  174;  William  &  Mary 
College  y.  Powell,  12  Gratt.  (Va.), 
372.  And  a  settlement  of  all  or  the 
greater  pcfft  of  the  husband's  prop* 
^rty  upon  the  wife,  on  the  plea  of  a 
reasonable  provision  for  her  support, 
is  not  sustainable  in  equity*  Ooates 
y«  Geiiach,  44  Pa.  43.  A  settlement 
by; a  husband  on  his  wife,  in  consider- 
ation of  her  seryices,  is  voluntary 
merely,   apart    from    statutes   which 
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bona  fide,  and  whether  there  was  fraud  or  no  fraud  intended  in  the 
transaction ;   and  the^e  issues  are  usually  for  a  jury  to  determine. 

Mere  suapicions  arising  from  the  relation  of  husband  and  wife 
will  not  disturb  a  settlement  upon  her  as  for  value  received.** 
But,  of  course,  where  there  is  consideration  for  the  settlement 
claimed  on  her  part,  so  that  her  position  is  that  of  hona  fide  pur- 
chaser, so  to  speak,  her  innocence  or  complicity  in  the  fraud 
becomes  a  material  issue. 

The  wife^s  complicity  in  a  fraud  upon  antecedent  creditors  may 
impair  her  own  claims.*^  But  even  though  the  transaction  were 
not  fully  sustained  as  to  pre-existing  creditors,  the  inclination  is 
to  protect  her  to  the  extent  of  her  own  consideration,  and  place 
her  in  statu  qua  as  far  as  poBible.*' 

§  531.  Effect  of  Intent  of  Settler. 

The  question  of  fraudulent  intent  is  the  real  point  at  iaaue» 
And  as  to  fraud  upon  future  ci'editors,  it  has'  be^  said  ihat 
while  an  instrument  might  be  executed  with  the  purpose  of  dcr 
frauding  them^  it  is  not  a  thing  very  likely  to  happen.**  But 
cases  of  this  sort  are  not  impossible.  Thus  a  person  might  vaAib 
a  voluntary  settlement  upon  his  wife  and  children,  raising  Enough 


change  the  common  law.  Belford  v. 
Otanoy  1  C.  E.  Gtreen  (N.  J.),  2«5. 
And  see  Keith  v.  Woombell,  8  PielL 
(Mass.)  211. 

40.  French  y.  Motley,  53  Me.  386. 
The  fact  that  the  debt  from  husband 
to  wife  which  formed  the  consideration 
was  barred  by*  limitations,  is  not  con- 
clusive against  the  wife 's  rights.    lb. 

41.  Annin  V.  Annin,  24  N.  J.  Eq« 
184;  Phelps  v.  Morrison,  %b.  195. 

42.  Hinkle  ▼.  Wilson,  53  Md.  287; 
Davis  V.  Davis,  25  Oratt.  (Va.)  587. 

43.  Jenkyn  y.  Vaughan,  25  L.  J. 
Eq.  339. 

"Fraud,**  observes  Mr.  Justice 
Swayne  in  a  recent  case,  ''is  always  a 
question  of  fact  with  reference  to  the 
intention  of  the  grai^tor.  Where  there 
is  no  fraud,  there  is  no  infirmity  in 
the  deed.  Every  case  depends  upon 
its  circumstances  and  is  to  be  care- 
fully scrutinized.  But  the  vital  ques- 
tion is  always  the  good  faith  of  the 
transaction.  There  is  no  other  test. '  * 
Uoyd  V.  Fnltoln,  91  TT.  S.  479.    In  this 


ca^  it  was  held  th&t  the  husband^ 
prior  indebtednees,  apairt  frotn  lasol- 
TSn<^,  Ac.,  was  only  presumptive  and 
not  conclusive  proof  of  fraud,  and 
that  the  presumption  was  opon  to  ex- 
planation. And  see  Patrick  ▼.  Pat* 
rick,  77  IH  565;  Booker  t.  WorriU, 
55  Oa.  332;  Kaufman  v.  Whitney,  50 
Miss.  103.  Yet '  transfers  to  the 
wife  of  an  inftolvent  debtor,  and  ev«n 
purchases  by  her,  are  Justly  regarded 
with  suspicion;  and  considerati<» 
from  her  separate  estate  must  be 
established  by  affirmative  proof.  Seitt 
V.  Mitchell,  94  U.  S.  580;  Kehr  ▼. 
Smith,  20  Wall.  (XT.  8.)  31. 

The  husband's  possession  of  his 
wife's  property  is  not  a  badge  of 
fraud.  Bamcord  ▼.  Knhn,  36  Pa.  383. 
Nor  are  his  representations  of  owner- 
ship, as  it  would  appear,  sufficient  to 
charge  such  property  for  his  debts,  un- 
less deceitfal  and  calculated  to  mislead 
tha  public.   Lyman  V.  Oeasford,  15  la. 
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cash  to  pay  off  existing. creditors,  and  ligaving  thosQ  who  advanced 
the  cash  without  the  means  of  securing  their  reimbursement/^ 
Doubtless  such  a  transaction  is  to  be  set  aside  as  fraudulent/'^ 
The  question  is  not  that  of  actual  insolvency,  but  the  intention 
to  defraud/*  Appropriation  of  the  wife's  property,  as  though 
in  assertion  of  a  husband's  marital  rights,  is,  however,  a  sus^ 
picious  circumstance,  no  agreement  to  refund  having  passed,*^ 
and  so  is  a  sale  by  husband  to  wife  without  4eliYery,*®  or  a  pro^ 
vision  out  of  all  reasonable  proportion  to  the  alleged  considera- 


tion. 


49 


§  532.  Rights  of  Bona  Fide  Puirhasers ;  Ehglish  Doctrine. 

As  to  the  statute  of  13  Eliz.,  c*.  5,  it  is  held  that,  if  a  man  who 
is  indebted  conveys  property  for  the  use  of  his  wife  tod  children, 
or  in  trust  for  their  benefit,  such  a  conveyance  is  subject  to  the 
statute  prohibition,  ihaflmtt<ih  as  the  eonsidi^ration,  although  good 
between    the   parties    themselves,    is   not   bond   fidd    as   regards^ 


t       t 


creditors.^*'  .  •• 

The  English  doctrine  is  that  a  voluntary  conveyanccj  though 
for  a  meritorious  purpose,  shall  be  deemed  to  have  been  made  wiiii 
fraudulent  views,  and  mtist  be  set  aside  in  favor  of  a  subsequent 
purchaser  for  a  valuable  consideration,  even  though  he  had  notice 
of  the  prior  deed.*^*  In  other  wprds,  while  the  statute  of  13  Eliz. 
permits  a  voluntary  conveyance  to  stand  as  against  subsequent 
creditors,  that  of  27  Eliz.  makes  a  voluntary  conveyance  of  land 
void  as  against  a  subsequent  purchaser  for  value;  The  principle 
on  which  the  English  cases  rest  appears  to  be  that,  by  selling  the 
property  over  again  for  a  Valuable  consideration,  the  vendor  so 


44.  Richardson  v.  Smallwood,  Jae. 
552;  Holmes  v.  Penney,  3  Kslj  & 
Johns.  102. 

45.  lb,;  Macq.  Has.  &  Wife,  275; 
Peachey,  Mar.  Settl.  193. 

46.  Peachey,  Mar  Settl.  195,  and 
eases  cited;  Skarf  v.  Sonlby,  1  M.  & 
Gord.  375 ;  French  v.  French,  6  De  G. 
M.  &  G.  95 ;  Wawefield  v.  Gibbon,  26 
li.  J.  Eq.  508.  As  to  the  right,  of 
subsequent  creditors  to  impeach  volun- 
tary settlement,  see  Walker  v.  Bur- 
rowes,  1  Atk.  93;  Bichardson  v. 
Smallwood,  Jae  55^ ;  Macq.  Hub.  & 
Wife,  275;  Peachey,  Mar.  Settl.  197. 
When  the  deed  is  once  set  aside,  the 


property  is  thrown  open  to  all  credi- 
tors. Ede  V.  Knowles,  2  Y.  &  Col.  C. 
0.  178;  Kidney  v.  Coussmaker,  13 
Yes.  136;  Jenkyn  v.  Yaughan,  3  Drew. 
419. 

47.  Clark  v.  Bosenkrans,  31  N,  J. 
Eq.  665. 

48.  Lewis  y.  Caperton,  8  Gratt.  (Ya.) 
i48;  Geisendorff  v.  Eagles,  70  Ind. 
418;  Woodruff  v.  Apgar,  42  N.  J.  L. 
198. 

49.  Coates  v.  Gerlach,  44  Pa.  43. 
Cf.  Thompson  v.  Feagin,  60  Ga.  .82. 

50.  Goldsmith  y.  Bussell,  5  De  G« 
M.  &  G.  5.47;  Peachey,  Mar.  Settl.  Iffl. 

51.  Doe.y.  Manning,  9  East^  59. 
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e&tirelj  i'epiidiirt;e9  the  former  tranfeaction  and  shows  kis  intaitioii 
to  sell,  that  the  presumption  against  the  prior  gift  becomes  cod- 
elusive/'  And  while  the  correctness  of  this  principle  might  well 
be  doubted  in  its  application  to  subsequent  purchasers  with  notice^ 
yet,  as  Lord  Thurlow  said,  so  many  estates  stand  upon  the  rule 
that  it  cannot  be  now  shaken. '^^  This  doctrine  applies  to  post- 
nuptial settlements  in  England/* 

§  533.  American  Doctrine. 

Under  the  statute  of  13  Eliz.  it  is  generally  held  in  this  country 
that  voluntary  postnuptial  settlements  made  with  intent  to  hinder, 
delay,  or  defeat; creditors  are  void.  But  it  mu9t'be  admitted  the 
principle  is  not  stated  with  equal  precision  in  aU  the  States,  and 
while  some  ca^as  doubtless  proeeed  upon  the  doctrine  that  the 
voluntary  gift  fails  because  there  is  an  intent  to  hinder  and,  de- 
fraud^ others  again  seei^  to  rest  upon  the  mere  existetn^^  of  actual 
creditors  whose  rights  are  thereby  iznpaired  or  prejudiced.  It  is 
not  within  our  province  to  treat  of  this  subject  in  its  g^eral 
bearings,  as  in  gifts  between  man  and  man;  but  so  far  as  the 
American  decisions  <*oncem  gifts  between  husband  and  wife,  we 
shall  presently  give  the  results  somewhat  at  lengtk^^ ,  The  point 
of  the  distinction,,  however,  is  readily  peroeived  to  be  this :  that^ 
whereas  one  ^lass  of  cases  tends^  to  establish  that  the  husband  may 
never  settle  property  upon  his  wife  duxiJdg  coverture,  if  he  owes 
debts  at  the  time  so  as  to  be  insolvent,  but  may  otherwise  do  so 
absolutely  without  the  fear  of  future  creditors  before  his  eyes; 
the  oth^r  class  of  cases  is  to  the  purport  that,  no  flatter  whether 
they  be  existing  or  subsequent  creditors,  his  voluntary  settlement 
upon  his  wife  will  be  voidable  if  with  intent  to  prejudice  their 
rights,  tind  not  otherwise.  The  latter  we  conceiv^e  to  be  the  true 
rule,  subject  to  the  qualification  that  fraud  as  to  existing  creditors 
may  be  presumed  from  the  fact  of  insolvency  or  even  embarrass- 
ment." 

Fortunately  in  this  country  we  have  not  been  hampered  by 

611.  Doe  V,  Kasham,  17  Q.  B.  724;  dideratlons  in  sueh  deeds,  1&  order  to 

16  Jur.  3!)9.  deter  purchasers. 

53.  Evelyn  y.  Temt>1ar,  2  Bro.  0.  C.  65.  See  2  Kent  Com.  440  ei  aeq.;  4 
148 ;  Peachey,  Mar.  Settl.  228,  and  t>.  463  et  »eq.,  where  the  subject  is  dis- 
eases cited.  cussed  at  length,  with  citations  from 

54.  See  Bin  v.  Cureton,  2  Myl.  &  K.  American  eases. 

510;   Peachey,  Mar.  Settl.  232,  240.    .      5«.  Patrick  v.  Patrick,  77  111.  555 j 
And     English     conveyancers     insert      Lloyd  v.  Fulton,  91  IT.  8.  479. 
irords  importing  eertain  valuable  eon- 
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the  English  construction  of  tli»  statxlte  of :  27  N^lit.  And 
ixL  A  c^u^  .)>e£(^re  tbe  ^uprem^  Couirt  of  tb^  United 
States  it  was  hj^ld  that  the:  principle  o:^  cfjnrt^qti^Qn.  w.hich  pre- 
vailed in  England^  at  the  comxnencemiqnt  of  th^  ^ii^erican,  I]l|&vplg- 
tion,  went  no. further  th^n  to  hold  the. subsequent  ^fib  tQ.  l^e  prj^ 
sumptive  and  not  conclusive  evidence  of  a  fraudulent  intent  in 
making  thfe  pfrior  voluntary  conveyance ;  and  the  tcfxxtt  declined  1o 
follow  the.  svihspquently  established  qonstructjo^  of  W^pstminst^r 
SalL'^  And  the  better  American  doctrine  seema  to  be  that  volun- 
tary conveyances  of  land,  fetma  fide  mad^,  and  not  drlgilially  fraud- 
ulent, are  valid  as  against  subsequent  purchasiefs  having  record  or 
other  notice.*^    . 

In  flome  States  the  English  statute  isr  ne-«iacted  with-  the  Ian- 
guage  essentially  changed;' as  in  Connecticut  >nd  New  Tqrk. 
And  it  is  the  settled  Apaerican?  doctrine  that  *j  bor^i  fide  j^xcksL^^r 
ior  value  is  protected^  whether  he  pvlrchaees  froAi  -a  fratidnlent 
grantor  or  a  fraudulent  grantee ;  and  that  there  is  ho  difFet'ence  in 
this  respect  between  a  deed  to  defraud  subsequent,  qreditors,  and 
one  to  defraud  subsequent  purchasers;  both  being  voidable  only 
and  not  absolutely  void.^*  As  to  negotiable  instrumteilts'nOt  over- 
due, too,  the  usual  equity  rule  may  apply,  which  protects  in  genieral 
the  rights  of  a  hona  fide  holder  for  oonsideratioa  and  withojut  n^tiee 
of  adverse  claim  or  fraudulent  intent.*® 


67.  Catheart  v.  BobinsoU,  5  Pet.  (IT. 
8.)  280. 

68.  4  Sent  Oom.  4^,  n.,  and  oases 
«ited ;  Jaekscm  ▼.  Town,  4  Cow.  603 ; 
Bicker  v.  Ham,  14  Mass.  139;  Atkin- 
son ▼.Phillips;  1  Md.  Ch.  507$  6h«p- 
ard  ▼.  Pratt>  32  la.  296 ;  Beal  ▼.  Winr- 
ren,  2  Gray  (Mass.),  447.  But  contra, 
see  Clanton  ▼.  Bnrgfes,  2  Dev.  Ch.  (K. 
C.)  13. 

69.  4  Kent  Com.  464,  and  cases  eited 
in  notes;  Anderson  t.  BobeHir,  18 
.Tohns.  (N.  7.)  515;  Bean  t.  Smith,  2 
Mason  (U.  S.).)  252;  Eldred  V.Drake, 
43  la^  569;  Oriental  Bank  t.  Has- 
kins,  3  Met.  332.  So  the  English  8tat., 
3  A  4  Wm.  IV.,  eh;  27,  §  26,  proteets 
bona  fide  pureha^sets  for  valne. 

00.  Farmers'  Bank  t.  Brooke,  40 
Kd.  249. 

The  following  American  cases  may 
be  cited  with  reference  to  the  effect  of 


a  husband's  postnuptial  setHeaient  iw 
againrt  his  cfereditors,  &c.  See  stpm, 
§  374.  In  several  States  it  is  express- 
ly held,  that  a  vdluntBTj  transfer  or 
coxiTeyance  from  husband  to  wife  is 
valid  against  aU  stibseqiieat  eseditors 
and  purchasers.  United  States  Bank 
V.  Bnnis,  Wxdght  (Ohio),  605^  Besch 
V.  White^  Walk.  Ch.  405;  Davis  v. 
Herriek,  -37  Me.  397;  Btnry  v.  Mar- 
shall, 24  Tsx.  805;  PhilUparv*  Meyers, 
82  111.  67.  A  postnuptial  settlement 
is  not  in  valiii,  it  is  Toeentiy  declared 
by  the  Supreme  Court  of  the  United 
Stattiss,  if  rights  of  ezistiug  creditors 
be  not  impaired.  Clark  v.  Slllian,  103 
U.  S.  766;  Jones  v.  Clifton,  101  U.  S. 
225.  In  New  Jersey,  however,  the 
rule,  as  concisely  stated,  is  that  the 
husband's  settlement,  if  voluntary,  is 
fraudulent  aa  to  existing  debts  by  an 
inference  of  law;   and,  aa  ta  subse- 
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§  534.  Rescission  and  Avoidance. 

Postnuptial  settlements  for  the  welfare  of  minor  children,  to- 
gether with  the  wife,  are  favored  in  numerous  instanceSi  like 
antenuptial."'  It  is  sometimes  held  that  a  postnuptial  settlement 
will  not  be  enforced  in  equity  to  the  prejudice  of  the  rights  of 


quent  debts,  fraud  in  fact  must  be 
proved.  Annin  ▼.  Annin,  24  N.  J. 
£q.  184;  Belford  t.  Orane,  1  0.  E. 
Green  (N.  J.),  265.  This  is  the  doc- 
trine in  New  York  and  many  other 
States,  and  indeed  a  preferable  one, 
though  the  tendency  is  to  regard  in- 
tent. Beade  ▼.  Liyingston,  3  Johns. 
Ch.  (N.  Y,)  481  j  Lyman  v.  Cessford, 
15  la.  229.  And  Chancellor  Kent  has 
ruled,  in  the  leading  American  case 
on  this  subject,  that  if  a  settlement 
after  marriage  be  set  aside  by  the 
prior  creditors,  subsequent  creditors 
are  entitled  to  come  in  and  be  paid 
out  of  the  proceeds  of  the  settled 
estate. 

Beade  v.  Livingston,  3  Johns.  Ch. 
(N.  Y.)  481.  That  intended  fraud, 
and  this  alone,  should  be  considered, 
as  to  a  husband's  subsequent  credit- 
ors,  in  case  of  his  voluntary  settle- 
ment for  his  wife  and  children,  see 
Mattingly  v.  Nye,  8  Wall.  (U.  S.) 
370;  Caswell  v.  Hill,  47  N.  H.  407; 
Phillips  V.  Wooater,  36  N.  Y.  412; 
Place  V.  Bhem,  7  Bu^,  585,  NiUer  v. 
Johnson,  27  Md.  6;  Teller  v.  Bishop, 
8  Minn.  226.  The  husband's  condi- 
tion as  to  his  creditors  is  to  be  re- 
garded with  reference  to  the  time  he 
made  the  settlement  upon  his  wife, 
not  with  reference  to  the  eondition 
subsequently  of  hb  estate  upon  his 
death.  Leavitt  ▼.  Leavitt,  47  N.  H. 
329.  Concerning  the  unfavorable  ef- 
fect of  a  secret  agreement  between 
husband  and  wife  upon  the  rights  of 
intervening  creditors,  ignorant  of 
such  agreement,'  see  Hatch  v.  Gray,  21 
la.  29;  Annin  v.  Annin,  24  N.  J.  Eq. 
184;  Phelps  v.  Morrison^  ih,  195.  A 
husband's  voluntary  conveyance  may, 
from  its  very  substance*  be  void  as  to 
eH  creditors,  being  an  artifice  to  keep 


his  properly  out  of  his  creditors' 
hands  in  case  of  future  insolvency 
while  using  it  in  trade.  Case  v. 
Phelps,  39  N.  Y.  164.  Equity  will 
regard,  in  cases  of  this  sort,  the  in- 
tent, notwithstanding  a  compliance 
with  certain  formalities  of  transfer  on 
the  husband's  part.  Metropolitan 
Bank  v.  Durant,  22  N.  J.  Eq.  35. 

That  as  to  existing  creditors,  the 
husband's  intent  to  defraud  should 
be  considered,  which  intent  may  be  in- 
ferred from  his  insolvency  or  embar- 
rassment, see  the  late  cases  of  Bed- 
field  V.  Buck,  35  Conn.  328;  Gardner 
V.  Baker,  25  la.  343;  Woolston's  Ap* 
-pesl,  51  Pa.  452;  Bertrand  v.  Elder, 
23  Ark.  494;  Lloyd  v.  Fulton,  91  U. 
S.  479;  Myers  v.  King,  42  Md.  65. 

The  right  of  a  husband  to  settle  the 
surplus  of  property,  over  and  above 
what  he  then  owes,  for  the  benefit  and 
future  comfort  of  wife  and  children, 
is  liberally  considered  in  Gridley  v. 
Watson,  53  HI.  186;  Vance  v.  Smith, 
2  Heisk.  (Tenn.)  343;  Broofcbank  v. 
Kennard,  41  Ind.  339;  White  v.  Bettis, 
9  Heisk.  (Tenn.)  645.  But  even  here 
it  is  proper  that  abundant  means  for 
creditors  should  be  reserved,  nor 
should  such  a  settlement  be  with  a 
view  of  incurring  debts  in  the  future. 
Allen  V.  Walt,  9  Heisk.  (Tenn.)  242. 

For  instances  where  a  husband's 
voluntary  conveyance  to  his  wife  has 
been  set  aside  as  in  fraud  of  creditors, 
see  Clarke  v.  McGeihan,  25  N.  J.  fiq. 
423 ;  Watson  v.  lEUskamire,  45  la.  231 ; 
Annin  v.  Annin,  24  N.  J.  Eq.  184. 
See  further,  Davidson  v.  Lanier,  51 
Ala.  318;  Bowser  v.  Bowser,  82  Pa. 
57;  Nippes's  Appeal,  75  Pa.  472. 

61.  See  White  v.  Bettis,  9  Heisk. 
(Tenn.)  645:  Golf  v.  Bogers,  71  Ind. 
459. 
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children  for  whom  no  provision  has  been  made/'  thongh  in  such 
a  case  it  would  appear  that  the  complainant  must  show  that  he  is 
thus  prejudiced." 

68.  Crooks  v.  Crooks,  34  Ohio  St.       66.    A  grown  child,  not  dependant  for 
610.  8ap|K>rt,  is  not  greatly  favored.    Hor- 

es.  Ibid.;  Majors  ▼.  Everton,  89  HI.      den  v.  Horden,  23  Kan.  391. 
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CHAPTEE  XXV. 

CONTRACTS    BETWEEN   SPOUSES. 

Sscnow  535.  What  Law  Governs. 

536.  Contracts  and  Debts  KTisting  at  the  Time  of  Marriage. 

537.  Under  Married  Women's  Acts. 

538.  Contracts  as  to  Wife's  Statutory  Separate  Estate. 

539.  Validity  in  General. 

540.  Consideration. 

541.  Bills  and  Notes. 

542.  Loans  and  Advances. 

543.  Contracts  for  Services. 

544.  Liability  to  Pay  Literest. 

545.  SpoQses  as  Partners. 

546.  Beleases  Between  Spouses. 

§  535.  What  Law  Governs. 

It  is  generally  held  that  a  contract  between  spouses  valid  where 
made  is  enforceable  everywhere  else.**  Where  a  contract  between 
spouses  is  void  where  made  because  of  common-law  disabilities,  it 
is  not  enforceable  thei^  though  intended  to  be  performed  where  ft 
wife  had  the  right  to  contract  as  though  sole.^^  Where  spouses 
domiciled  in  North  Carolina  contract  to  release  the  wife's  dower 
in  lands  in  that  State  and  the  husband's  marital  rights  in  her  land 
in  Massachusetts,  it  was  held  that  the  wife's  capacity  to  contract 
was  governed  by  the  law  of  North  Carolina.** 

Whore  a  wife  in  Xew  Jersey  made  and  delivered  to  her  husband 
a  written  promise  to  pay  money  to  his  order,  which  he  carried  to 
N"ow  York  with  her  consent  and  there  indorsed  and  delivered  it  to 
a  tliinl  person,  it  was  held  that  the  contract  was  made  in  New 
York,  «nd  governed  by  the  law  of  that  State,  though  void  in  New 
Jor!»ry,*^  In  Louisiana  the  validity  of  a  conveyance  of  inunov- 
Mo  property  and  the  capacity  of  spouses  to  deal  in  regard  thereto 
nn>  governo<l  by  the  law  of  that  Stat^."  In  the  same  State,  except 
tu  niodifiod  by  Act  No.  94  of  1916,  contracts  between  spouses  are 

•i.  flhnne  v.  Pickson,  111  Ark.  853,  211,  45  N.  B.  737,  35  L.  R.  A.  771, 

W\  «.  W,  1140.  57  Am.  St.  B.  452. 

•0.  Hrown  v,  Palton.  105  Ky.  669,  67.  Thompaon  ▼.  Tajlor,  66  N.  J. 

»()  Ky,  Lnw,  1484,  49  S.  W.  443,  88  Law,  253,  49  A.  544,  88  Asl  St.  B. 

Am.  Ht,  U,  3fi5.  485. 

M.   Polion  ▼.  Rtewart,  167  Mass.  M.  Bosh  ▼.  Landers,  107  La.   Mft, 

32  So.  95,  57  L.  B.  A.  358. 
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prohibited,  including  those  made  while  residing  temporarily  in 
another  jurisdiction,** 

§  536.  Contracts  and  Debts  Existing  at  the  Time  of  Marriage. 

A  debt  or  obligation  due  a  woinan  is  extinguished,  not  sus- 
pended, at  common  law,  by  her  marriage  with  the  debtor  or 
obligor,  and  she  caimo^  recover  the  S4me. against  him  or  his  estate 
after  the  relatiwi  is  endedJ^,  So,  too,  where  the  woman  is  debtor 
and  marries  the  creditor,  the  debt  against  her  is  discharged.^^ 
These  doctrines  are  subject  to  the  exception  that  this  must  ildt 
affect  the  rights  of  third  pairties.^^  The  rule  applies  where  before 
marriage  tbe  wife  contracts  to  lender  her  husband  personal  services 
for  a  compenfifatioiu'*  •  In  Massachusetts  it  is  held,  i;«rhere  a  woman 
mortgages  her  land  to  secure  the  debt  of  a  third  person  and  after- 
wards marries  the  moj^tgagee^  his  r^epresentative  miay  eniojce  it,^* 
The  same  is  true  in  Arkansas  under  this  Married = Women's  At^t.''^* 

It  is  held  otherwise  in  Tennessee,  even  under  the  Married  Women^s 

>     .      ■  >      ■'  •     '  •         ■  .      .  ■  .  ■ 

Act.*^'  In  Massachusetts  it,  has  also  been  held  that  a  i^ote  given 
by  a  man  to  a  woman  before  marriage  for  money  loaned  was  not 
extinguished  by  the  marriage,^^  nor  is  a  debt  due  on  a  loan  made 
before  marriage  by  the  wife  to  the  husband.^'  Under  the  Vermont 
Married  Women's  Act  a  woman  payee  of  a  promissory  note  did 
not  lose  her  rights  by  marriage  with  the  maker,  and  might  validly 
indorse  it  for  collection,  though  she  could  not  sue  her  husband 
on  it" 


69.  Marks  ▼.  Loedenberg  (La.),  78 
8o.  444. 

70.  Smiley  r.  Smiley,  18  Ohio  St. 
543. 

71.  Gosnell  ▼.  Jon^s,  152  Ihd.  638, 
53  N.  R  381;  DiUon  t.  DiUon,  24 
Ky.  Law,  781,  69  S.  W.  109«. 

Indorsement  or  assignment  of  satih 
a  debt,  or  its  eridenee  before  marriage, 
may  nevertheless  give  a  third  person 
rights  against  the  debtor.  Gnp^  ^v. 
Home,  63  Me.  405.  AUier,  where 
such  indorsement  or  assignmeiit  takes 
plaee  after  the  marriage.  Long  v. 
Kinney,  49  Ind.  235. 

7t.  Priee  v.  Price,  L.  B.  11  Ch.  D. 
163.  Here  it  was  said  that  where  the 
woman  was  entitled  to  a  bond  as  legal 
personal  representative,  and  creditors 
or  legatees  of  the  estate  would  be  pre- 
jndi^d  thereby,  no  extinguishment  of 

85 


the  bond  would  take  place  by  her  mar- 
riage. Aliter,  however,  where,  as  here, 
the  wife  was  residuary  legatee,  and  all 
debts  and  legacies  were  shown  to  have 
been  paid. 

78.  In  re  CaUister's  Estate,  153  N. 
Y.  294,  60  Am.  St.  B.  620. 

74.  Bemis  v.  Call,  10  AUen  (Mass.), 
512;  McMahan  v.  Bowe,  114  Mass. 
140,  19  Am.  B.  321. 

75.  McKie  v.  McKie  (Ark.),  172  S. 
W.  891. 

76.  Schilling  v.  Darmody,  102  Tenn. 
439,  52  8.  W.  291,  73  Am.  St.  B.  892. 

77.  MacKeown  v.  Lacey,  200  Mass. 
437,  86  N.  E.  799. 

7i8.  Belval  V.  Gagnon,  213  Mass. 
203,  99  N.  E.  1095. 

79.  Spencer  v.  StockweU,  76  Vt.  176, 
56  A.  661. 
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§  537.  Under  Married  Women's  Acts. 

The  early  Married  .Women's  Acts  seldom  permitted  a  wife's 
exfe<mtory  contracts  with  anyone  outside  her  separate  estate  or 
separate  trade,*®  but  they  now  frequently  permit  sptouses  to  eon- 
tract  with  each  other  and  to  have  the  usual  remedies  on  such  con- 
tracts/^ where  the  contract  is  not  against  public  policy.**  •  There- 
sa Bassett  t.  BasseU,  112  Mass.      384,  71  A.  595;  Daflejr  v.  Bailey,  26 

Ind.  Apfp.  14,  5S  K.  B.  1JD6S  (c4tt- 
tract  to  release  4^wer);  ICatheimoii 
V.  KathewBon,  79  Conn.  23,  63  A.  285, 
5  L.  B.  A.  (N.  fi.)  6ll;  Hoeek  ▼. 
Grief)  142  OaL  119,  75  P.  670;  0toff 

T«  Erken,  25  OaL  APP*  ^^i  ^^^  ^' 
312;  Boche  ▼.  Union  Trnst  Co.  (Ind.), 
52  N.  £.  612 ;  Perkins  v.  Blethen,  107 
Me.  443,  78  A.  674 ;  Tnmer  v.  Daven- 
port,  63  N.  J.  Bc|.  28$,  49  A.  4)68; 
MaxweU  t.  Jomey,  238  F.  566,  191 
C,  0.  A.  502;  Bronson  v.  Brady,  28 
App.  D.  C.  250;  Bea  ▼.  People,  101 
HL  App.  132;  Bamaej  v.  Yount 
(Ind.),  120  N.  £.  618;  Baker  v.  Bj- 
fritt,  147  la.  49,  125  N.  W.  998; 
Bredieisen  v.  Clark  (Kan.),  176  P. 
137;  Cole  ▼.  Cole,  231  Mo.  236,  132 
8.  W.  734;  Begal  Bealtj  &  Investment 
Co.  V.  Gallagher  (Mo.),  188  8.  W. 
151;  Crowley  v.  Crowley,  167  Mo. 
App.  414,  151  8.  W.  512;  Abbott  ▼. 
Fidelity  Trust  Co.,  149  Mo.  App,  611, 
130  8.  W.  1120;  Montgomery  t.  Mont- 
gomery, 142  Me.  App.  481,  127  B.  W. 
118;  Koopman  y.  Mansolf,  61  Mont. 
48,  149  P.  491;  Rodgera  ¥.  Bodgen, 
174  N.  Y.  8.  24;  Werner  ▼•  Werlfer, 
163  App.  Div.  9,  154  N.  T.  B.  S70; 
Howell  T.  Howell,  42  Okla.  286, 141  P. 
412;  Davison  ▼.  Davison,  62  Ore.  44t, 
124  P.  1097;  Fidelity  Title  &  Tnwt 
Co.  ▼.  Graham  (Pa.),  105  A.  295;  Pot- 
ter y.  Mobley  (Tex.),  194  8.  W.  205; 
Masten  v.  Herring  (DeL),  66  A.  368; 
Btroud  V.  Boss,  118  Ky.  630,  82  &  W. 
254,  26  Ky.  Law,  621.. 

82.  Bandall  v.  Bondall,  37  Mieh. 
563, 

Under  the  Colorado  Marriad  Wo* 
men 's  Aet  it  was  held  that  a  cpntraet 
whereby  in  consideration  of  receiving 
a  stove  a  wife  agreed  to  cook  for  ber 
husband's   threshing   gang  was   not 


99;  Hogan  v.  Hogan,  89  UL  427; 
Jexme  v.  Marble,  37  Mich.  319.  Some 
statntes  are  explicit  enough  for  such 
purposes.  Hamilton  v.  Hamilton,  89 
HI.  349.  And  aoe  Hon  v.  Hon,  70 
Ind.  135;  Elfelt  v.  Hineh,  5  Ore.  255; 
Grove  v.  Jeager,  60  HL  249. 

Judgment  confessed  by  a  husband 
in  his  wife's  favor  la  how  held  good 
in  some  States.  Bose  y.  Llttsbaw,  90 
Pa.  238. . 

As  to  transactions  where  a  member 
of  an  indebted  partnership  is  husband 
of  the  ereditor,  see  Osbom  v.  Osbom, 
36  Mich.  48;  Moore  v.  Foote,  34  Mich. 
443. 

Oral  evidence  may  be  introduced  in 
equity  to  show  that  what  purported  to 
be  a  written  agreement  between  hus- 
band and  wife  was  intended  mutually 
to  have  no  binding  force.  Earle  v. 
Bice,  111  Mass.  17.  Wood  v.  Warden, 
20  Ohio,  518,  treats  a  paper  acknowl- 
edging the  receipt  of  money  paid  by 
the  wife,  and  making  collateral  stipu- 
lations, as  a  postnuptial  settlement  en- 
forceable against  his  estate,  after  his 
death,  to  the  exclusion  of  his  other 
creditors. 

81.  8pooner  v.  Spooner,  155  Mass. 
52,  28  N.  E.  1121;  Clark  v.  Clark,  49 
HL  App.  163;  McKie  v.  McKie 
(Ark.),  172  8.  W.  891,  L.  B.  A. 
1915D  1126;  Bice,  8tix  ft  Co.  ▼. 
Sally,  176  Mo.  107,  75  8.  W.  398; 
Demarest  v.  Terhune,  62  N.  J.  Eq. 
.663 ;  O  'Day  v.  Meadows,  194  Mo«  588, 
92  8.  W.  637,  112  Am.  St  B.  542; 
Bower  v.  Daniel,  198  Mo.  289,  95  8. 
W.  347;  Poison  v.  Stewart,  167  Mass. 
211,  45  N.  E,  737,  36  L.  B.  A.  771, 
57  Am.  St.  B.  452;  Walker's  Assignee 
V.  Walker,  21  Ky.  Law,  1521,  55  8. 
W.  726;  Darcey  v.  Dareey,  29  B.  I. 
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fore,  spQUfiea  caunot  by ,  oontraet  chax^g^  the  pbligatiqiib .  of  their 
marriage/^  or  contract  as.  to  alimony/^  nor,  unless  empoweired  by 
statute,  can  the  wife  agree  to  submit  the  respective  righto  of  both 
spouses  in  property  to  arbitratprs.?'*  Suoh  a  power  must  be  ex- 
press, and  will  not  be  inferred  from  a  statu«te  removing  the  wife's 
disability  to  contract.*'  .  Under  such  a  statute  equity  will  not 
relieve  against  a  wife's  valid  contract  whereby  she  applies,  her 
separate  estate  to  the  family  support,*^  nor  is  there  any  implied 
contract  on  which  either  spouse  may  recover  from  the  other  money 
so  paid,^"  unless  the  payments  were  made  with  the  expectation  of 
repayment" 

Where  a  husband  sells  his  wife's  property  without  her  knowl* 
edge,  there  is  an  implied  contract  to  pay  its  value.*^  Whatever 
iha  law  will  compel  parties  to  do,  they  may  do  voluntarily ;  and 
this  is  a  principle  applicable  to  transactions  as  between  husband 
and  wife,  so  far  as  equity  may  exercise  jurisdiction  in  the  caae.*^ 
The  rule  as  to  contracts  between  spouses  does  ^ot  apply  to  a  man 
and  woman  living  together  bigamously.*'  Under  the  Oregon  statute 
providing  that  neither  spouse  shall  have  any  interest  in  the  prop- 
erty as  to  which  they  may  contract,  it  was  held  that  an  agreement 
that  spouses  should  execute  mutual  conveyances  so  that  the  prop- 
erty of  each  should  be  freed  from  the  dower  or  curtesy  of  the 
other  was  void/*  A  similar  statute  in  Iowa  has  been  held  not  to 
include  interests  of  either  spouse  in  property  which  do  not  arise 
oat  of  the  marital  relation.**  Therefore,  it  was  held  under  that 
statute  that  a  contract  whereby  the  husband,  in  consideration  of 
his  disposition  of  certain  money  received  from  the  wife  at  mar- 


against  public  policy.  Tuttle  ▼. 
Shutts,  43  Colo.  534,  96  P.  260. 

83.  Patterson  v.  Patterson,  111  HI. 
App.  342;  In  re  Simonson's  Estate, 
164  Wis.  590,  160  N.  W.  1040. 

S4.  Thompson  v.  Thompson,  132 
Ind.  2S8,  31  N.  E.  529.  Bnt  see 
O'Day  y.  Meadows^  194  Mo.  588,  02 
S.  W.  637. 

86.  Crouch  v.  Crouch,  30  Tex.  Cit. 
288,  70  8.  W.  595. 

66.  Bolyard  v.  Bolyard  (W.  Va.), 
91  8.  E.  529,  L.  R.  A.  1917D  440. 

67.  Yoimg  V.  Valcmtine,  177  N.  Y. 
347,  69  N.  R  643. 

68.  In  re  Skillman's  Estate,  146  la. 
601,  125  N.  W.  343. 


89.  In  re  Kosanke's  Estate  (Minn.)f 
162  N.  W.  1060. 

9a  Miller  Watt  ft  Co.  ▼.  Merger 
(la.),  150  N.  W.  694  (bank  stock). 

91.  See  Campbell  y.  Oalbreath,  12 
Bush  (Ky.),  459;  BandaU  y.  Bandall, 
37  Mich,  563. 

99.  Vaughn  y.  Vaughn,  100  Tenn. 
2B2,  45  8.  W.  677. 

98.  Potter  y.  Potter,  43  Ore.  149, 
72  P.  702 ;  Bich  y.  Bieh,  147.  Oa.  488, 
94  8.  E.  566. 

91  Poole  y.  Bnmhamy  105  la.  690, 
75  N.  W.  474;  In  re  Piper's  Etotate^ 
145  la.  3t3,  124  N.  W.  181 ;  Fnoer  t. 
Andrews,  134  la.  621,  112  N.  W.  99. 
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riage^  she  should  have  one^half  of  the  property^  real  and  personal^ 
coming  into  their  possession  thereafter,  was  enforceable  against 
him.*'^  Where  that  statute  applies,  it  includes  both  personal  and 
real  property,  so  tha«t  a  contract  by  a  husband  relinquishing  his 
rights  in  the  separate  property  of  the  wife  is  invalid.** 

A  similar  statute  in  Minnesota  has  been  held  not  to  include  the 
assignment  by  a  husband  to  his  wife  of  a  mortgage  on  the  land  of 
a  third  person,  to  which  dower  do^  not  attach."  Under  the 
Maine  statute  providing  that  a  wife  may  contract  as  though  sole, 
it  was  held  that  a  contract  made  between  spouses  that  a  building 
erected  upon  the  wife's  land  by  the  husband  remain  his  separate 
property  was  valid.*' 

The  purpose  of  the  North  Oaroliiia  statute  providing  that  con- 
tracts between  spouse  charging  her  real  estate  for  more  than 
three  years  or  her  personal  estate  or  income  for  the  same  time 
shtfU  be  invalid  unless  executed  as  provided  by  the  statute,  was  to 
prevent  frauds' by  him  on  her,  and  to  validate  such  transactions 
when  properly  executed,'  though  void  at  common  law.**  In  that 
State  conveyances  by  the  wife  to  the  husband  are  void  if  not 
executed  as  required  by  the  statute.* 

§  S38.  Contracts  as  to  Wife's  Statutory  Separate  Estatf^ 

Contracts  between  the  spouses  as  to  her  separate  estate  are  usu- 
ally valid  as  though  she  were  sole,^  if  the  contract  is  just  and 
reasonable,  without  a  trustee,*  but  the  law  looks  with  some  jealousy 
on  sucli  contracts,  requiring  the  utmost  good  faith  on  the  part  of 
the  husband.*  In  New  York  a  husband  may  be  tenant  of  his  wife.* 
In  Michigan  spouses  can  make  with  each  other  only  contracts 
which  would  have  been  enforced  in  equity  before  the  Married 
Women's  Act.* 


95.  McElhaney  t.  McEHianey,  125 
Ta.  27^,  101  N.  W.  90. 

96.  Baird  ▼.  ConneU,  121  la.  278, 90 
X.  W:  863: 

97.  Kersten  v.  Kersten,  114  Minn. 
24,  129  N.  W.  1061;  Briekaon  v. 
Robertson,  116  Minn.  90,  133  N.  W. 
164,.  37  L.  B.  A.  (N.  S.)  1133, 

96«  Peaks  y.  Hutehinson,  96  Me. 
530,  53  X.  38,  59  L.  B»  A.  279. 

•9.  Stout  T.  Perry,  152  N.  C.  312, 
67  8*  B.  757. 

1.  Kilpatriek  ▼.  Eilpatrick  (N.  C), 


96  S.  B.  088;  Deese  ▼.  Deese  (N.  C), 

97  B.  B.  475;  Anderson  v.  Anderson 
(N.C.),99  8.  B.  106. 

8.  Taleott  ▼.  Arnold,  56  N.  J.  Bq. 
519,  37  A.  891. 

S.  Bose  v.  Bose,  98  Ind.  179. 
4.  Hon  ▼.  Hon,  70  Ind.  135. 
0.  Banmiinn  ▼.  Oity  of  New  York, 
227  N.  T.  25,  124  N.  B.  141. 

9.  Jenne  y.  Marble^  37  Mieh.  319; 
Stoekwen  ▼.  Beid's  Bstate  (Mieh.), 
136  N.  W.  476. 
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§  539.  VaUj^ty  ia  GmeraL 

In  general,  wherever  a  coDftraot  is  just  and  reasonable  of  itself^ 
and  would  be  good  at  law  when  made  with  trustees  for  the  wif e, 
that  contract  will  be  sustained  in  equity,  when  made  between  hus- 
band and  wife  without  the  intervention  of  trusftees/  where  the 
wife  has  not  been  overreached,'  and  if  fair  and  based  on  a  good 
consideration,*  especially  where  the  purpose  of  the  contract  is  to 
provide  for  her,*^  or  to  repay  money  advanced  by  her.*^  A  court 
will  uphold  rather  than  defeat  a  transaction  between  spouses,  not- 
withstanding the  relation,  if  there  has  been  no  fraud  or  imposi- 
tion/^ Transactions  between  spouses  which  have  the  badges  of 
fraud  will  be  closely  scrutinized,**  and  where  by  a  contract  with 
a  wife  the  husband  obtains  any  advantage  over  her,  he  or  his 
representatives  have  the  burden  of  showing  that  she  was  fully 
informed  as  to  the  effects  of  the  transaction,  and  that  the  utmost 
fairness  was  shown  her.^  The  reason  of  the  rule  is  that  the  hus^ 
band  is  presumed  to  have  exerted  his  superior,  dominent  influ- 
ence/* At  law  such  contracts  could  only  be  effeetuated  through 
a  trustee/*  A  mutual  agreement,  by  which  the  wif^  renounces  all 
further  claim  upon  the  husband  for  his  -services,  or  necessary  sup- 


7.  Spnrlock  v.  Spurlock,  80  Ark.  37, 
96  8.  W.  753;  Wilson  ▼.  MuUins 
(Ky.),  119  8.  W.  1180;  Jaime  v. 
Marble,  87  Mieh.  319;  WaUingsford 
T.  Allen,  10  Pet.  (TJ.  8.)  583;  2  Story, 
£q.  Jorie.,  §  1204 ;  Slanning  ▼.  Style, 
3  P.  Wnur.  334;  Barron  ▼.  Barron,  24 
Yt.  375;  Besor  v.  Besor,  9  Ind.  347; 
Coates  V.  Gerlach,  44  Pa.  43;  Wright 
T.  Wright,  16  la.  496;  Williams  ▼. 
Manll,  20  Ala.  721;  Schaffer  v.  Bea- 
ter, 37  Barb.  (N.  Y.)  44;  Hntton  ▼. 
Daey,  3  Barr  (Pa.),  100;  Sims  v. 
Biekets,  35  Ind.  181;  ll^Campbell  v. 
MeCampbell,  2  Lea  (Tenn.),  661; 
Hyers  ▼.  King,  42  Md.  65;  Fritz  ▼. 
Fernandez,  45  Fla.'  318,  34  So.  315; 
Moayon  ▼.  Moayon,  24  Ky.  Law,  1641, 
72  S.  W.  33,  60  L.  B.  A.  415, 102  Am. 
St.  B.  303;  Fitzgerald  v.  Fitzgerald, 
168  Mass.  488,  47  N.  B.  431. 

JjL  Massachusetts  a  contract  between 
hnsband  and  wife  is  invalid  and  can- 
not be  enforced  even  in  equity,  and 
the  fact  that  the  wife  survives  can- 
not make  a  good  contract  out  of  a 


nullity.  Clark  v.  Supreme  Council  176 
Mass.  468,  57  N.  B.  787. 

a.  Washburn  v.  islray,  49  Ind.  App> 
271,  97  N*  E,  190, 

9.  McJ>onaId  ▼.  Smith,  95  Ark.  523, 
130  8.  W.  515;  Brown  v.  Clark,  80 
Conn.  419,  68  A.  lOOl;  Kimball  ▼. 
Kimball,  75  N.  H.  291:,  73  A.  498; 
Lister  V.  Lister,  86  N.  J;  Bq^.^O,-  97 
A.  170. 

10.  Williams  ▼.  Betts  (BeL),  ^  A. 
371;  Thomas  v.  Hombrook,  259  BL 
156,  102  N.  K  198. 

11.  English  T.  Brown,  219  F.  248. 
IS.  Hannaf ord  V.  Dowdle,  75  Ark. 

127,  86  8.  W.  818. 

IS.  Gibson  v.  Kimmit,  113  HI.  App. 
611. 

14.  Way  V.  Union,  &e.,  Ins.  Co.,  61 
8.  C.  501,  39  S.  B.  741. 

1ft.  Leimgniber  t.  Leimgruber,  172 
Ind.  370,  86  N.  E.  73. 

15.  Winter  v.  Winter,  191  N.  Y. 
462,  84  N.  E.  382 ;  In  re  Hill,  190  F« 
390. 
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port  for  herself^  and  stipulates  that  she  will  contract  no  debts  on  his 
account,  while  the  husband  renounces  all  claim  for  her  serviced  or 
support,  affords  a  strong  illustration.  This  might  not  avail  against 
creditors,  but  so  far  as  the  husband  and  his  heirs,  and  in  fact  all 
who  claim  under  him,  are  concerned,  it  will  be  enforced.*^ 

§  540.  Consideration. 

A  contract  by  a  wife  to  pay  her  money  to  her  htisband  must  be 
based  on  a  good  and  valuable  and  not  merely  meritorious  consider- 
ation.^* A  deed  by  a  man  to  his  intended  wife,  followed  by  mar- 
riage, is  conclusively  presumed  to  be  based  on  marriage  as  a  con* 
sideration.^*  The  following  have  also  been  held  to  be  good  coor 
siderations  for  a  deed  from  a  husband  to  a  wife :  love  and  affec- 
tion ;  *®  marriage ;  *^  a  wife's  release  of  dower ;  **  f orbearanoe  of 
libel  for  divorce ;  **  a  debt  originally  due  from  a  father  to  his  son, 
and  by  the  son  presented  to  hi^  mother  in  good  faith.'^ 

.  A  deed  by  a  wife  to  her  husband  of  property  which  he  has  pre* 
viously  conveyed  to.  her  without  consideration  through,  a  third 
person,  has  been  upheld  in  equity  in  New  York,  where  the  early 
Harried  Women's  Acts  did  not  affect  the  common-law  rule  that 
conveyances  between  spouses  were  void,  the  deed  in  (][uedtion  being 
held  to  be  based  on  an  equitable  consideration.^^  An  antehupUal 
promise  to  convey  is  not  a  good  consideration  for  a  postnuptial 
conveyance,  where  the'  wife  did  not  rely  on  the  promise  in  con- 
tracting the  marriage."*  It  is  held  in  Texas  that  the  resimiption 
of  marital  relations  after  a  separation  is  not  a  good  consideration 
for  auch  a  conveyance." 

Where  a  husband  receives  his  wife's  money  at  a  tim.e  when  such 

lY.  Barron  V.  Barron,  24  yt.' 375;'*  S3.  Poison  v.  Stewart,  167  Mast. 

18.  Gonge  y.  Gouge,  26  App.  Div.  211,  45  K.  E.  737,  57  Am.  St.  B.  452, 
154,  49  N.  Y.  S.  879^.  36  L.  B.  A.  771;  Faulkner  v.  Faulk- 

19.  Snyder  v.  Orandstaif ,  96  Va.  ner,  162  App.  -Div.  848,  147  N.  Y.  S. 
473,  31  S.  E.  647,  70  Am.  St.  B.  863.  746. 

80.  Arbaugh  ▼.  Alexander,  164  la.  5Ml  Yates  y.  Bank  of  Binggbld 
636,  146  N.  W.  747.  (Ga.),  98  S.  E.  427.* 

81.  Jackson  y.  Jackson,  222  HI.  46,  85.  Hulse  y.  Bacon,  167  N.  Y.  599, 
78  N.  B.  19,  6  L.  B.  A.  (N.  8.)  785;  60  N.  E.  1113. 

La  Fleure  y.  Seivert,  98  HI.  App.  234;  86.  Marldllie  y.  MarkilKe,  lljf  Mich. 

Welch  y.  MaAn,  193  Mo.  304,  92  S.  W.  658,  74  N.  W.  1117,  4  Det.  Leg.  N. 

98.  1018.    But  see  contra,  Metz.  y.  Blaek- 

88.  Merchants'  ft  Laborers'  Bldg.  burn,  »  Wyo.  481,  65  P.  857. 

Asa'n  y.  Scattlaix,  144  Ind.  11,  42  N.  87.  Tanton  y.  Tanton  (Tex.),  ^0^ 

E.  1008 ;   Baldwin  y.  Heil,  155  Ind.  8.  W.  429. 
682,  58  N.  E.  200. 
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moDtrf  would  hay©  beei^  his.  sole. property,  and  at  oth^r  times  wheBk 
the  law  did.  not  rpermit  spouses  to  contract  with  eadi  other,  such 
receipt  does  not  constitute  a  moral  obligation  to  repay  which  will^ 
be  a  sufficient  consideration  to  sustain  a  deed  to  the  wife.'*  In 
Louisiana  it  must  be  shown,  where  it. is  claimed  that  a  hufifband 
conveys  property  to  his  wife  to  pay  a  debt,  that  the  relation  of 
debtor  and  creditor  existed  ^.t  the  time  of  the  conveyance,  and 
that  the  property  was  actually  conveyed  in  paymep.t  of  the  debt.** 

§  541.  Bills  and  Notes. 

A  wife  i&' not  legally  liable,  in  the  absence  of  an  enabling 
statute,  upon  a  promissory  note  made  by  her,  payable  to  her.  hu&- 
band's  own  order,  and  by  him  indorsed  over.*'*  The  husband's 
note,  gi^en  to  his  wife  and  transferred  by  her,  is  equally  void.** 
In  the  absi^nce  of  statute,  a  wife  cannot  enforce  a  note  lEigainst  her 
husband  either  kt  law  or  in  e^uity^  whether  he  is  maker  or  prior 
indorsee,^  nor 'can  she  be  liable  to  him  on  a  note  either  as  maker 
or  indorsee.**  He  Cannot  pass  to  her  the  title  to  a  note.**  In 
Vermont  it  hte  been  held  otherwise  where  the  husbaiid  merely 
transferred  the  note'  to  his  wife  by  delivery,  without  becoming  a 
party  to  the  note.**  She  may  be  liable  as  accommodation  indbrser 
on  a"  note  tiiade  by  him.**  Where  one  loaned  money  to  a  wife, 
taking  as  security  K^r  void  npt^'to  her  husband,  it  was  held  thttt 
the  lender  might  elect  to  tteat  the  notes  as  void  and  go  against  the 
maker  in  Assuitipsit'  oil  the  common  counts.*'  But  in  some  States,' 
where  a  note  is  made  by  a  ii^ife  payable  to  her  husband,  it  ma^  be 
enforced  hy  a  third  pfltrty  Who  holds  it,  on  the  usual  principles 

applicable  'to.  her  separate^  property  and.  &^parate  liabilities.**    In 

.    .      •     •  '  .  ••         •     •   .       .  '  . 

S8.  StTityer.y.  Diekerson,  905  lU.  Harman  ▼.  Harman  (Ia.)>  149  N.  W.. 

257,  68  N,  E.  767.  79^;  Deipare^t  ▼.  Terhune,  62  K.  i*. 

S9..  Bush  y,  jLan^era,  107  La.  fA9,  £q.  663, 

32  8o.  95,  57  L.  B.  A.  353.  84.  Nelson  ▼.  Piper,  213  Massl  53X, 

30.  Eoby  V.  Phelon^  118  ^d^8B.  &41,  100  N.  E.  749;  Gay  v.  Kingaley,  ii 

31.  .DoU  vl  Temer,  ft  Bob.   (La..)  Allen,.  (Mass.),  345. 

276  J  Boby  y..Piielon,.118  Maw.  541;  35.  Buck  v.  Troy  Aqueduct  Co.,  76 

Nat.  Granite  ?ank  v.  Whichex,  173  Vt.  75,  56  A.  285. 

Kass.  517,  53  N.  E.  1004,  73  Am.  St  .86.    Middleborough   Nat"    Bank*  y, 

B,  317;  .Caldwell  y.  Naph,  19Q  Mass.  Cole,  191  Mass.  168,  77  K.  E.  781.. 

507,  77  N.  E..  5.15 ;  Hoker  y.  Efoggi^  87.  Nat.  Granite  Bank  y.  Tyndale, 

6a  lU.    161;    Slawson   y.   Loring,    5  176  Mass.  547,  57  N.  K.  1022,  51  L. 

Allen  (Mass.),  340,  81  Am.  D.  750,  B.  A.  447. 

82.  Wilson  y.Bryant,  134  Mass.  291,  88.  Morrison  v.  Thistle,  67  Mo.  5ft6. 

S3.  Nat.  Bank  of  tbe  Bepublie  y.  Proof  that  the  wife  transferred  as  the 

Delano,  185  Mass.  424,  70  N.  E.  444;  husband's    agent   might   establiah   a 
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Georgia  it  is  held  tliat  a  wife's  note  to  her  husband  is  valid  in  the 
hands  of  a  holder  for  value  before  maturity,  though  given  as  surety 
or  in  payment  of  his  debt,  in  violation  of  statute."  In  Penn- 
sylvania a  note  given  by  a  husband  to  a  wife  as  a  consideration  for 
her  abandonment  of  a  proposed  proceeding  for  support,  and  for 
her  resumption  of  marital  relations,  has  been  held  valid.**  Under 
some  statutes  a  note  from  husband  to  wife  or  from  wife  to  hus- 
band, if  for  sufficient  consideration,  has  been  held  enforceable/* 
And  equity  will  sometimes  enforce  such  an  iwtnu9:^;Lt>  with  re- 
spect to  the  parties  themselves,  as  a  declaration,  of  trust.*' 

•  *  '  *  *  '  ' 

§  542.  Loans  and  Advances. 

Formerly  it  was  said  that  at  law,  and  iy)on  the  coverture  theory, 
the  husband's  promise  to  refund  money  to  the  wife  as  a  borrower 
had  neither  parties  nor  a  consideration.*^  Therefore,  at  common 
law  the  husband  was  under  no  legal  duty  to  rep^y  nxoney  of  his 
wife  whiph  she  delivered  to  him  without  an  agr^ment  for  repay- 
ment.** The  same  is  true  where  he  receives  and  appropriates  hei 
property  with  her .  knowledge.**  Wher«,  a  husbandt  inatead  of 
asserting  hia  marital  rights  to  his  wife's.perscmal. property  as  at 
common  law,  or  being  precluded  from  asserting  such  rights  under 
the  statute,,  actually  borrows  money  or  property  from,  her  with  the 
understanding  that  it  shall  be  repaid,  he  will  be  treated  in  ^uity 
as  h^  debtor  acQordingly.**  The  parties  ^lust  have  understood 
it  to  be  a  debt  in  order  to  raise  a  contract  to  rep^y.*^  In  such  case 
she  is  his  creditor,*'  and  may  have  the  usui^l  lej^al  remedies  against 


right  of  action  npon  the  husband's 
note  to  her.  Hoker  ▼.  Boggs,  63  lU. 
161. 

89.  Rood  V.  Wright,  124  Ga.  849, 
53  8.  E.  390;  Farmers'  &  Traders' 
Bank  ▼.  Eubanks,  2  Ga.  App.  839,  59 
8.  E.  193. 

40.  In  re  Christie's  Estate,  36  Pa. 
Super.  506. 

41.  Exonse  v.  Krouse,  48  Ind.  App. 
3,  95  N.  E.  262 ;  Coleman  v.  Coleman, 
142  Ky.  36,  133  8.  W.  1003 ;  Greer  v. 
Greer,  24  Kan.  101. 

42.  First  Nat.  Bank  ▼.  Albertson 
(N.  J.),  47  A.  818;  McCampbeU  ▼. 
KeCampbell,  2  Lea  (Tenn.),  661. 

43.  Johnston  ▼.  Johnston,  31  Pa. 
450;  Frierson  t.  Frierson,  21  Ala.  549. 


44.  Egigleston  t.  Slnsher,  90  Keb. 
83,  69  N.  W.  310. 

45.  Stone  V.  Curtis,  115  Me.  63,  97 
A.  213. 

4S.  Jaycox  v.  CaldweU,  51  N.  T. 
395. 

47.  8pruanee  v.  Equitable  Trust  Co. 
(Del.),  103  A.  577;  Cobum  v.  Storer, 
67  N.  H.  86,  36  A.  607;  De  Baun's 
Ex'r  V.  De  Baun,  119  Va.  85,  89  8. 
E.  239. 

4S.  Bates  ▼.  Papesh,  30  Ida.  529, 
166  P.  270;  Herbert  ▼.  Mueller,  83 
HI.  App.  391;  Bice  v.  Crozier,  139  la. 
62^,  117  it.  W.  984;  Knickerbocker 
Trust  Co.  T.  Carhart,  71  N*.  J.  Eq.  495, 
64  A.  756;  Gormly  v.  Smith,  118  N. 
Y.  8.  1069. 
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him,**  even  though  the  iponey  loaned  was  paid  to  her  by  him  for 
her  seiyica^.^^  She  may,  therefore^  prove  her  claim  against  his 
insolvent  estate.^  LikewiEie,  where  on  his  death  she  paid  the 
balance  due  on  his^contraqt  to  buy  land  and  took  a  retained  deed 
in  his  name,  she  had  a  lien  on  the  land  for  the  mcmey  paid.'* 
Married  Women's  Acts  treat  such  a  loan  as  constituting,  a  valid 
indebtedness  l^&Uy  .enforoeable  against  him  or  his  estate  on  her 
behalf  as  a  creditor.**  Where  the  statute  empowers  a  wife  to  con- 
tract with  her  husband,  she  may  receive  payment  of  a  debt  from 
him  as  though  sole.^*  The  fact  that  a  wife's  property  is  occupied 
as  a  homestead  will  not-  invalidate  a  contract  for  the  refmyment 
of  money  advanced  by  the  husband  to  build  a  house  oii  the  prop- 
erty/*^ Where  the  wife^s  parfents  advanced  money  to  the  husband 
for  family  expensed  on  his  promise  to  reimburse  the  wife,  she  may 
recover  on  the  contract,  without  express  contract  between  the 
spouseSy^^  and  th^  same  has  been  held  of  an  advance  by  her  par^ 
ents  to  him  to  pay  Ids  debt!*^  Where  a  Married  Women's  Act  is  in 
force,  the  rules  as  to  loans  and  repftymeB;ts  are  notf  as[  ;striotl7 
applied  between  spouses  as  bettwoen  strangers/®  In. Louisiana  a 
wife  does  not  stand!  as  la  creditor  of  her  husband  where  she  lends 
her  paTApliemal  estate  1x)  eiiidJe  him  to  make  a  cro^  on  his  lands.^ 
Money  advanced  by  tb«  husband  to  pay  his  wife's  ddbts  is  pre- 
sumed to  be  so  advanced  by  virtue  of  her  marital  rights  and  not 
as  a  loan/*    Therefore  he  cannot  counterclaim  for  such  expendi^ 

Monroe  v.  May,  9  Ean.  466;  Wood- 
worth  V.  Sweet,  51  N.  Y.  8. 

64.  Cartwright  v.  Oartwii^t,  dS 
lU.  App.  74 ;  Kolbe  ▼.  Harrington,  16 
8.  D.  263,  88  N.  W.  572;  In  re 
Strock^s  Estate,  56  Pa.  Super.  32L 

66.  North  v.  North,  166  111.  179,  46 
N.  E.  729. 

66.  Clark  Bros.  ▼.  Ford,  126  la.  460^ 
102  N.  W.  421. 

67.  Walker  v.  Walker's  Assignee, 
19  Ky.  Law,  626,  41  S.  W.  315. 

68.  Bynum  v.  Johnston,  222  F.  6511^, 
138  C.  C.  A.  183. 

69.  Viguerie  ▼.  Vigaerie,  133  La* 
406,  63  So;  89. 
63  So.  89. 

60.  GosneU  ▼.  Jones,  152  Ind.  638, 
53  N.  £.  361. 


46.  Wagner  ▼.  Mutual  Life  Ins.  Co., 
88  Conn.  536,  91  A.  1012;  Proctor  ▼. 
Cole,  104  Ind.  878,  N«  E.  303 ;.  Fowle 
T.  Torrey,  135  Mass.  87;  Lord  ▼. 
Cronin,  9  App  Div.  9,  40  N.  Y.  S. 
1067,  75  N.  Y.  St*  B.  416  (afld.,  154 
N.  Y.  172,  47  N.  B.  1088);  Jn  re 
Dice's  Estate,  180  Pa.  8t.  647,  37  A. 
117. 

60.  Boche  ▼.  Union  Trust  Co.  (Ind.), 
52  N.  B.  616. 

61.  Weeks  8b  Potter  Co.  ▼.  Blliott, 
93  Me.  286,  45  A.  29,  74  Ata.  St.  B. 
348;  Woodward  v.  Spurr,  141  Mass. 
283,  6  N.  E.  521;  Bailey  ▼.  Herrick, 
141  Mass.  287,  note. 

9t.  Moore  ▼.  GuHey,  80  Ky.  Law, 
442,  98  S.  W.  toil. 
66.  Whitf  ord  v.  DaggeU,  64  SI.  144. 
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lures  in  an  action  by  lier  to  recover  his  debt  to  ber,"  nor  can  he 
recover  for  money  paid  for  the  support  of  the  wife's  children  by 
her  first  husband,  nor  for  the  maintenance  of  her  stocky  in  the 
absence  of  an  express  contract,**  but  it  may  be  otherwise  where  the 
wife  expressly  promises  to  repay  the  loan.**  Where  a  wife  wa« 
liable  to  discharge  a  mortgage  on  her  husband's  property  and  had 
given  him  more  than  enough  money  to  do  so,  it  was  held  that  he 
could  not  assert  her  liability  in  equity.**  A  wife  has  been  held 
liable  to  hex  husband  on  a  contract  whereby  she  secured  an  ad* 
vaiK^  of  money  from  him  to  be  used  in  her  busineeS)  she  agree- 
ing from  the  proceeds  to  build  a  house  and  convey  it  to  him  as  his 
property,  though  there  was  no  agreement  for  thp  repayment  of 
the  money  in  kind,  and  no  interest  oalculated  or  paid,  the  trans- 
action creating  the  relation  of  debtpr  and  creditor  between  them.** 
Under  the. Connecticut  statute  a  wife  leaving  h^T  husband  without 
justifiable  cause;  cannot  sue  him  for  money  loaned,  the  right  to 
maintain  the  action  being,  jriven  oply  to  f^  wife  who  is  abandoned.** 

•'     ■     '  .■;.•■  Y.       '      .'.'■.  •  •      ','''"'        '     .• 

§  543.  Contracts  for  Servtce^.  \    •  r.  " 

'  A  coiltract  by  a  husband  to  pay  his  wife  for  services  is  invalul 
mren  though  rendered  outsi<ie  the  family/*  Suefa  oontracts  wili 
hot  be  enforced  even  in  equity;*^  Thefefore^  a  contract  whereby 
spouses  each  agree  to  work  for  the  other  in^faMiikigy.^tnd.thatthe 
joint  product  shall  be  heir  property  was  held  agaiAst  publio  policy, 
and  to  give  the  wife  no  title  to  the  crop  as  againat  the  hi;sband'a 
credJLtors.**  The  rule  has  not  been  changed  in  Kentucky  even  by 
the  Married  Women's  Act.^**  Such  contracts  are  now  valid  under 
the  Married  WoiHen's  Act  in  Louisiana,^^  in  Nebraska^'  and 
Minnesota.'"     The  Illinois  statute  providing  Aat  neither  spouse 

61.  Harrington  v.  StaBo,  169  App.  68.  Tomer  v.  JDavenport,  61  N.  J. 
Div.  786,  155  N.  T.  S.  688.  Bq.  IS,  47  A.  766. 

62.  AUen  v.  Allen,  158  Ky.  759, 166  66.    Dconpater    MiU    Mfg.    Co.    t. 
8.  W.  211.  Bundy,  64  Kan.  444,  67  P.  816,  56  U 

68.  Skinner  v.  Harrington,  6  Kan.      B.  A.  739. 
App.  176,  61  P.  310.  70.  Poxworthy  ▼.  Adams,  186  Ky. 

64.  Nihiser  v.  Nihiser,  127  Md.  451,       403,  124  8.  W.  881.  • 

86  A.  611.  71.  Bodie  ▼.  Union  Trust  Go*  (Ind.), 

65.  Clark  v.  Black,  78  Conn.  467,       (1898),  52  N.  E.  612. 

62  A.  757.  78.  ^  fv  Cormick's  Estate  (Keb.), 

66.  MuUer  y.  Witte,  78  Conn.  495,       160  N.  W.  989. 

62  A.  756.  7a  Bodkin  y.  Kerr,  97  Minn.  aOl, 

67.  In  re  Kanftnann,  104  F.  768;       107  N.  W.  137. 
Oyerbeck  y.  Ahlmeier,  106  HI.  App.  .     .     x 
606. 
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ahall  recover  for  services  rendered  to  tlie- other,  does  nbt  prevent 
the  wife  from  receiving  compensation  as  receiver  in  her  husband's 
action,  the  oompen&ation  being  received  from  the  court  and  not 
the  hnsband.^^ 

§  544.  Liability  to  Pay  Interest. 

Grenerally  a  husband  is  not  liable  for  interest  on  a  loan  by  his 
wife  in  the  absence  of  a  special  contract,"  which  may  be  by 
parol.^'  A  husband  whose  wife  borrows  money  for  him  by  mort- 
gage of  her  separate  estate  is  liable  for  interest  without  express 
agreement" 

§  545.  Spouses  as  Partners. 

At  common  law  a  wife  could  not  be  a  partner  of  her  husband." 
By  statute  in  several  States  the  spouses  may  now  make  a  vaild 
contract  of  partnership/'  The  contrary  is  held  under  the  Massa- 
chusetts and  New  Hampshire  Married  Women's  Acts.*®  By 
statute  in  the  District  of  Columbia,  a  wife  may  be  a  partner  of 
third  persons  but  not  with  her  husband.*^  The  Illinois  statute 
provides  that  with  her  husband's  consent  the  wife  may  be  a  partner, 
and  hence,  it  is  held,  she  may  be  his  partner.'^ 


74.  Meissler  v.  Meissler,  101  lU. 
App.  256. 

75.  Biker  t.  Biker,  83  N.  J.  Eq. 
198,  693,  92  A.  586;  Keadj  v.  White, 
168  ni.  76,  48  N.  E.  314;  King  v. 
King,  24  Ind.  App.  598,  57  N.  E.  275 ; 
Comns  ▼.  Babbitt,  67  N.  J.  Eq.  165, 
58  A.  481;  Stuart  v.  Stuart,  182  Pa. 
543,  38  A.  409. 

76.  In  re  Cornman  *s  Estate,  197  Pa. 
125,  46  A.  940. 

77.  Griffith  v.  Griffith,  187  Pa.  306, 
41  A.  30,  42  W.  N.  C.  447. 

78.  Barlow  Bros.  Co.  v.  Parsons,  73 
Conn.  696,  %9  A.  205. 

79.  Morrison  v.  Dickey,  122  Ga.  353, 
50  S.  E.  175,  69r  L.  R.  A.  87;  Vizard 
V.  Moody,  119  Ga.  918,  47  S.  E.  348; 
Bumey  v.  Savannah  Grocery  Co.,  98 
Ga.  711,  25  S.  E.  915,  58  Am.  St.  R. 
342 ;  Ellis  v.  Mills,  99^  Ga.  490,  27  S. 
E.  740;  Butler  v.  Frank,  7  Ga.  App. 
655,  67  S.  E.  884;  Stewart  v.  Todd 
(la.),  173  N.  W.  619;  Hackley  Nat. 
Bank  v.  Jeannot,  143  Mich.  454,  106 


N.  W.  1121,  3  Det.  Leg.  N.  7;  Con- 
seirative  Life  Ins.  Co.  v.  Boyce,  94 
Neb.  408,  143  N.  W.  468;  Jones  y. 
Jones,  99  Miss.  600,  55  So.  361;  An- 
derson v.  Citizens'  Nat.  Bank,  38  Ind. 
App.  190,  76  N.  E.  811;  Hoaglin  v. 
C.  M.  Henderson  &  Co.,  119  la.  720, 
94  N.  W.  247,  61  L.  B.  A.  756,  97 
Am,  St.  R.  335;  Graff  v.  Kinney,  15 
Abb.  N.  C.  (N.  T.)  397,  1  How.  Pr. 
(N.  8.)  59. 

80.  Vos3  y.  Sylyester,  203  Mass.  233, 
89  N.  E.  241;  Lord  v.  Parker,  3 
Allen  (Mass.),  127;  Lord  y.  Dayison, 
3  Allen  (Mass.),  131;  Edwards  y. 
Stevens,  3  Allen  (Mass.),  315;  In- 
gram y.  White,  4  Allen  (Mass.),  412; 
Plumer  y.  Lord,  5  Allen  (Mass.),  460, 
7  Allen  (Mass.),  481;  People's  Trust 
Co.  y.  Merrill,  78  N.  H.  329,  99  A. 
650. 

81.  Norwood  y.  Francis,  25  App.  D, 
C.  463. 

82.  Heyman  y.  Heyman,  210  in.  524, 
71  N.  E.  591. 
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§  546.  Releases  Between  Spouses. 

Spouses  may  validly  release  to  each  other  their  interests,  bodi 
present  and  in  expectancy,**  if,  in  the  case  of  th^  wife,  it  is  not 
done  unadvisedly  or  improvidently,**  even  when  they  are  sepa- 
rated.*' The  husband  has  the  burden  of  showing  that  adjustments 
made  during  coverture  of  a  claim  by  his  wife  against  him  was 
fair  and  honest  and  reasonably  advantageous  to  her.**  A  release 
of  all  right  the  wife  might  have  in  property  which  the  husband 
then  had  or  might  acquire,  made  after  separation,  and  in  con- 
templation of  divorce,  dofes  not  release  him  from  a  note  previously 
given  for  a  loan." 

83.  Perkins  v.  Sunset  Telephone  ft  85.  Hinkle  v.  HinUe,  148  Oa.  250, 

Telegraph  Co.,  155  GaL  712,  103  P.  96  S.  E.  340. 

190.  86.  Hon  v.  Hon,  70  Ind.  135. 

Si.  Levy  v.  Dockendorff,  177  App.  87.  Price  v.   Price,   26   Ky.  Law, 

DIt.  249, 163  N.  Y.  S.  435.  1803,  78  8.  W.  888. 
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GIFTS  BSTWSXN  SPOVBEB. 

fiaonmr  547.  What  ConstituteB  Gift. 

648.  InterventioiL  of  Trustee  or  Third  Penon. 

549.  Proper^  which  may  be  Babjeet  of  Gift;  GeaenUgr* 

550.  Bank  Deposits. 

551.  Neeessity  of  Intention  to  Make  Gift. 
558.  Necessity  and  K atnre  of  Delitery. 

553.  Gift  by  Wife  to  Husband. 

554.  Presumptions;  Husband's  Gift  to  Wife. 

555.  Wife 's  Gift  to  Husband  in  General. 

556.  Validity  in  General. 

557.  Operation  and  Effeet. 

558.  Beseission  or  Avoidance. 

559.  Gifts  in  Fraud  of  Creditors. 

§  547.  What  Constitutes  Gift. 

Altbough  a  direct  gift  of  property  by  the  hnaband  to  the  wife  lA 
void  at  law,  it  will  be  sustained  in  equity,  so  far  as  they  are 
concerned  and  their  heirs  and  personal  representatives  and  assigns. 
In  general,  to  constitute  a  voluntary  gift  between  parties,  it  must 
be  complete,  or  courts  of  equity  will  not  enforce  it.**  But  the 
rule  is  more  favorable  as  to  a  cestvi  que  trust  claiming  against  his 
trustee/*  There  should  be  a  clear  irrevocable  gift  to  a  trustee  for 
the  wife,  or  some  positive  act  by  the  husband,  by  which  he  divestd 
himself  of  the  property,  and  engages  to  hold  it  for  the  wife's 
separate  use.®**    A  voluntary  promise  does  not  constitute  a  perfect 


58.  Thomas  y.  Thomas,  107  Mo.  459, 
18  8.  W.  27;  Grimes  v.  Reynolds,  184 
Mo.  679r,  83  S.  W.  1132;  Botts  v. 
Gooeh,  07  Mo.  88,  11  S.  W.  42, 10  Am. 
St  B.  286;  West  v.  Burke,  165  App. 
Div.  667,  151  N.  Y.  S.  329;  Cotteen 
T.  Missing,  1  Madd.  176;  Eekewich 
Y.  Manning,  1  De  G.,  M.  &  G.  188. 

59.  EUison  y.  Ellison,  6  Yes.  662; 
Peaehejr,  Mar.  Settl.  245,  246;  Meek 
Y.  Kettlewell,  1  Hare,  470;  Kekewich 
Y.  Manning,  1  De  G.,  M.  k  G.  192; 
Beech  y.  Keep,  18  BeaY.  289. 

90.  .But  see  Towle-  v.  T9wle,  114 
Mass,  167, 

It  would  appear  to  be  the  rule  of 
some  States,  that  the  gifts  of  a  hus- 


band require  less  proof  than  the  gifts 
of  third  persons.  Deming  y.  Williams^ 
26  Conn.  226.  In  some  States,  how<i 
ever,  the  wife  is  put  upon  striet  proof, 
as  to  all  implied  gifts.  Gannard  y* 
Eslava,  20  Ala.  733 ;  Paschall  y.  Hall^ 
6  Jones  Eq.  (N.  C.)  108 ;  HoUifield  y. 
Wilkinson,  54  Ala.  275.  The  precise 
extent  to  which  the  rule  of  a  gift  witht 
out  a  trustee  will  be  enforced,  depends 
greatly  upon  the  liberality  of  the  mar- 
ried women's  legislation  in  any  parr 
ticular  State, —  a  subject  which  has  al- 
ready been  discussed.  See  TJnderkill 
Y,  Morgan,  33  Conn.  105;  Brown  y. 
Brown,  23  Barb.  (1^.  Y.)  565;  Jen- 
nings Y.  DaYifl^  31  Conn.  134;  Wilder. 
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gift.  Ifor  is  a  voluntary  assignment,  unaccompanied  by  other  acts 
more  effectual  to  confer  a  title  on  the  donee  than  a  mere  agree- 
ment, as  it  has  been  repeatedly  held  in  equity.**  But  there  is 
some  difficulty  in  reconciling  the  authorities  on  this  latter  sub- 
ject; for  it  has  been  fully  decided  that  the  Voluntary  assignment 
without  reservation  of  a  chose  in  ckction  or  incorporeal  personaltjr 
is  good,  if  the  relation  of  cesiui  que  trust  and'  trustees  be  once  es- 
tablished ;  while,  on  the  other  hand,  if  one  assigns  to  trustees  cer- 
tain property  immediately  transferable,  the^ift  is  imperfect  with- 
out the  transfer.*'  The  point  of  distinetiou  seems  to  be^  that  in 
the  one  case  the  donor,  by  the  assignment,  not  only  indicates  the 
intention  of  making  a  gift,  but  executes  his  intention  so  far  as  it  is 
possible  for  him  to  do  so,  or  so  far,  at  le^t,  that  the  donee  might 
as  a  matter  of  justice,  come  into  equity  and  get.  hi*  title  per- 
fected; while,  in  the  other,  by  his  failure  to  make  thfe  transfer, 
he  does  not  execute  his  intention  to  the  extent  of  his  power,  but 
leaves  it  incomplete.  Whatever  jnay  be  the  real  prii^ple  in- 
Tolred^  the  authorities  proceed  on  the  ground  that  a  trust  relation 
13  in  the  former  case  created  by  the  instrument.  Hence,  a  mere 
formal  assignment  to  a  wife  is  incomplete  as  such;  for  a  husband 
ought  to  do  all  he  can  to  make  the  settlement  or  gift  complete ; 
as,  for  instance,  to  convey  the  land,  transfer  the  stock,  or  indorse 
over  the  negotiable  instruments  payable  to  his  order.  Words  im« 
porting  a  husband's  present  intention  to  make  a  gift  cannot  oper- 
ate to  complete  it.*'    And  his  oral  promise  tx>  make  a  gift  is  void 

▼.  Aldrich,  2  R.  I.  518.  A  gift  with 
power  to  the  wife  to  dispose  thereof 
bj  will  may  be  good  against  the  hus- 
band's representatives.  Ohnrchill  t. 
Corker,  ^5  Ga.  479^.  But  it  is  said 
that  a  man  cannot  denude  himself 
of  his  marital  rights  in  property  which 
the  law  vests  in  him  by  simply  declar- 
ing that  it  belongs  to  his  wife.  Wa^lo 
V.  Gantrell,  1  Head  (Tenn.),  346. 

A  grown  child  not  dependent  on  his 
father  for  support,  though  he  be  heir, 
cannot  impeach  the  husband's  volun- 
tary conveyance  or  gift  to  the  wife. 
Horder  v.  Horder,  23  Kan.  391.  It 
is  good  against  the  husband's  heirs- 
at-law  in  general,  and  especially  if  a 
reasonable  provision  for  the  wife.' 
Majors  v.  Everton,  89  HI.  56;  Croofcs 
V.  Crooks,  34  Ohio  St.  «10. 


91.  Edwards  v.  Jones,  1  M.  ft  Cr. 
226;  HoUoway  ▼•  Headiagton,  8  Gm, 
324. 

92  See  Bridge  v.  Bridge,  16  Beav. 
321;  Donaldson  y.  Donaldson,  Kay, 
717;  McPaddyn  y.  Jenkins,  1  Hare, 
462;  Peachey,  Mar  SettL  247,  248; 
Seal'es  v.  Maude,  6  De  G.,  M.  &  Q.  52; 
Penfold  V.  Mould,  L.  B.  4  Eq.  562. 
As  to  the  assignment  of  leaseholds  to 
a  wife ;  the  deed  operating  sufficiently 
as  a  declaration  of  trust,  see  Fox  v. 
Hawks,  L.  B.  13  Ch.  822.  And  see 
Thomas  v.  Harkness,  13  Bush  (Ky.), 
23.  See  also  as  to  gifts  in  general,  S 
Sch.,  Pers.  Prop.,. Part  V.,  ch.  2. 

98.  Breton  v.  WooUven,  L.  B.  17  Ch. 
D.  416;  Campbell's  Appeal,  80  Pa. 
298. 
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for  want  Qlopmidesut^i^^,  Nere)rthele9»9.!in  It  atroog  embTgeofij, 
(be  deed^r  wntfingM,  a9i9i|;nftient  may  aporate  as  a  daelaratiou  of 
trusty.  rendi^ifPg  tlie  hiia)>aQd  hinlself, .  i£  need  be,  a.  trustee  to  carrj 
it  into  {ull  ex^qutioB.*'^  A  giftt.byi  a  hu$band  to.  bis  wile  i»  not 
invalid  m^re^  bocaiiae  she. knOwa  nothing  of.it  at  the  time.*^  A 
gift  may  be  inferxed  from  deqlarations .  of  intention  to  inake  it, 
coupled:  with. Icmg  asquieeoence  by. the  donor  in  the  donee'a  uap 
of  the  property  a$  his  k>wn,f ^ :  as  well  a3  from  the  fact  that  a  wife 
uses  her  property. to  improve  her  husband's  -land  with  the  excep- 
tion of  occupying  them  jointly  with  him.*^  .Causing  a  note  and 
mortgage  for  a  loan.inade  by  Jhe  husband  to  be  drajWn  in  the;nam^ 
of  the  wife  is  a  good  gift,"  as  well  as  causing  half  of  a  debt  .due 
him  to  be  paid  by  a  check  payable  to  his  wife/  and  causing  shares 

of  a  lo^n  association  to  be  cancelled  and  new  shares  issued  to  the 

'  .*      ■        '  , '  •  '  '       '   ■ 

ppouses  jointly,  with  a  ri^ht  of  surviyorship,*  and  giving  h^ 
several  sums  of  money  on  a  trip  abroad  without  evidence,  pf  anjr 
intention  that  she  should  account  for  it.*  Giving. a  wife  all  his 
wages,  with  part, of  which  she  paid  household  expenses  and  with 
the  balance  paid  off  incumbrances  against  her  home,  has  been 
held  it  gbbd  gjft  "of  tii©  balance  te-  a'^inslf  the* donor'a  creditor^? 
Wheire  a  wife  signed  her  husband's  d^ed  in  consideration  of  the 
delivery  of  a  horse  to  her,  it  was  held  that  there  was  a  good  gift 
of  the  horse,*^  and; where  she  assigned  her  stoek  to  him^  and  he, 
with  her  knowledge,  treated  it  as  his  own,  there  was  a  valid  gift' 

94.  Ido/d  y.  Fulton^  91  U.  8.  479;  98.  Knickerbocker  Trust  Co.  t. 
Bradley  v.  Saddler,  54  Ga.  681j  Hasy-  Carhart,  71  N.  J.  Eq.  495,  64  A.  755. 
ford  V.  WaUace,  1;14  CaL  16,.  46  P.  99*  Dupont  v.  Jonet,  165  Wis.  554, 
301.  162  N.  W.  664. 

95.  Baddekley  v.  Baddelcy,  26  W.  B.  1.  Brown  v.  Brown,  174  Mass.  197, 
850.  And  see  Thomas  ▼.  Harkness,  ,13  54  N.  E.  532,  75  Am.  St.  E.  292  j  Wil- 
Bnah  (Ky.)>  23;  Hutchins  v.;  Dixon,  cox  v.  Murtha,  41  App.  D\j.  408,  58 
11  Md.  29.    This  doctrine  of  equity  N.  Y.  8.  783. 

seems  a  dan^roQs  qne  to  preaa  far,  3«  East  Butherford  SaT»,  Loan  k 

since  it  tends  to  dispense  with  the  BIdg.  Ass'n  v.  McKenzie,  87  N.  J. 

fondamental  doetrine  that  a  s^t,  to  ilq.  375,  100  A.  931.. 

be  irrevocable,,  ought  to  be  perfected  8.  Straton  v,  Wilson,  170  Ky.  61, 

by    delivery    and    acceptance.      See  185  S,  W,  522;  Grondenberg  v.  Gron 

Wade  ▼.  CantrelV.l  Head  {Tenn.>,  denberg,  112  IlL  App»  615. 

349^  4.  Ford  Lumber  &  Mfg.  Co,  t.  Gnrd, 

96.  Sparks  v.  Hurley,  268  Pa.  166,  150  Ky.  738,  15a  8.  W.  991,  43  L.  R. 
67  A.  364, 101  Am.  St  R.  .926  (twos-  A.  (N.  S.)  685. 

fer  of  bank  acecmnt).  ••  Tillis  v.  Dean,  118  Ala*  646,  23 

97.  Miller  v-  MeLean,  31  Ohio  df.      So.  804. 

(51^  ^,         .  ,  61  Morris  ▼.  Wesferman,  79  W.  Va. 

602,  92  S.  B.  667.  / 
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But  it  has  been  held  that  no  gift  could  be  inferred  where  a  spouae 
placed  eecurities  in  a  ^afe  depoeit  box  used  by  them  jointly, 
though  the  securities  were  placed  in  anehrelope  iEiarked  with  the 
name  of  the  other  spouse/  The  abandonment  of  a  wife  by  her  hud- 
band  does  not  operate  as  a  gift  of  money  left  in  her  poBsession.* 
But  to  prove  the  executed  gift,  so  as  to  establish  a  bona  fide  trans- 
fer against  the  husband's  creditors,  involves,  of  course,  the  greateir 
difficulty.*  The  question  whether  or  not  there  is  a  completed  gift 
is  for  the  jury.^®  In  determining  the  question  all'  the  evidence 
must  be  considered." 

§  548.  Intervention  of  Trustee  or  Third  Pefson. 

Though  the  common  law  did  not  permit  a  wife  to  take  a  gift 
directly  from  her  husband,  it  might  validly  he  made  through  m 
third  person  who  merely  acted  as  a  conduit  for  the  title.**  Such 
a  mode  of  transfer  did  not  affect  its  character  as  a  gift.^*  It  has 
been  held  that  a  husband  buying  land  subject  to  a  mortgage  may 
pay  the  amount  of  such  mortgage  to  the  holder  and  by  causing 
him  to  assign  it  to  his  wife,  make  her  a  valid  gift  of  it.^^ 

§  54d«  Property  which  may  be  subject  of  Gift;  Generally. 

The  wife  may  be  the  grantee,  under  due  statutory  formalities, 
of  real  estate  from  her;  husband/*  or  of  personal  pjroperty,^*.  or  of 


7.  In  re  Squibb 'a  Estate,  95  Hise. 
475,  ISDN.  Y.  S,  826* 

8.  Dawson  ▼.  Lindsay,  111  Mich, 
200,  M  N.  W.  495,  3  Det.  Leg.  N. 
S48. 

e.  Be  Pieree,  7  Bias.  (If.  B.)  426. 

10.  Davis  V.  Seaboard  Air  Line  Co., 
134  N.  C.  800,  46  8.  E.  515;  Boberts 
▼.  Griffith,  112  Ga.  146,  37  S.  B.  179; 
Martin  v.  Jennings,  52  8.  C.  371,  29 
8.  E.  807. 

11.  Clawson  t.  Clawson's  Adm'r, 
25  Ind.  229. 

IS,  Tucker  ▼.  Curtin,  148  P.  929,  78 
C.  0.  A.  557;  Bit>wn  v*  Brown,  174 
Mass.  197,  54  N.  E.  532,  75  Am.  8t. 
B.  292 ;  Coulter  v.  Meining,  143  Minn. 
104,  172  N.  W.  910. 

IS.  HamSlton  ▼.  Rathbone,  175  IT.  S. 
414,  20  8.  Ct.  155,  44  L.  Ed.  219. 

14.  Betts  ▼.  Botts,  159  K.  Y.  S47, 
64  N.  E.  189. 

15.  Corbefct  t.  81oaii,  52  Wadi.  1^  99 
P.  1025;  Nason  ▼.  Lingle,  143  GflL 


863,  77  P.  71;  Thompson  ▼.  Commia- 
siontersi  79  N.  T.  54;  McMillan  t. 
Peacock,  57  Ala.  127;  Sherman  ▼. 
Hogland,  54  Ind.  578.  ■  A  false  reeital 
in  the  deed  cannot  make  the  eonvej- 
ance  antenuptial  or  '<in  -eonsideration 
of  marriage."  Phillips  ▼.  Phillips,  9 
Bush  <Ky.),  188;  Westmore  V.  Han, 
111  La.  305,  35  So.  578. 

16.  v.  O.  Fischer  Art  Co.  ▼.  Hutch- 
ins,  41  App.  D.  0. 186;  Smith  ▼.  Ahep- 
pard,  2  Ga.  App.  144,  58  8.  E.  803; 
8ucees8ion  of  Turgetan,  130  La.  €50, 
58  So.  497;  Le  Blanc  v.  Sayers,  202 
Mich.  565>  168  N;  W.  445;  Ajior  t. 
Aylor,  1.84  Mo.  App.  607,  170  8.  W. 
704;  light  ▼.  Graham.  (Mo.),  199  8. 
W.  570;  AbboU  ▼.  PideHty  Trust  Co., 
149  Mo.  App.  611^  130  8.  W«  1120; 
8trothe#s  v.  Mi^ariatod  (Ma.),  194  8. 
W.  881 ;  Pinch  t.  Finch,  89  N.  J.  S^. 
5«8,  108  A.  205;  Lfeiteh  V.  Diamond 
Nat.  Bank,  234  Pa.  557,  83  A.  416; 
Besterman  ▼.  Besterman,  263  Pa.  555, 
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real  and  persobal /property  eombined"  or  of  ooinxEnijiit^  P'^P* 
erty/*.  Boita  and  porafite  may  be  eecnred  to  liar  tteltisiTB  ben^ 
fioial  lue.^* ,  Th^  prtoiissorj  xiote  of  a  creditor  or  other  third  party 
may  thud  be  l^aljiy  traofif erred  by  thei  husband  to. his:  wife  vndei- 
flome  of  the  Married  Women'a  Acta  f^  and  independently  of  gueh 
fitatntes  on  equitable  jgrounds.^^  His  voluntary  eettlement  of 
choses  or  incoirporeal  personalty  upon  her  is  good,  prima  facie,** 
and  this  may  include  an  asaignment  of  a  daim  due  him,'*  Lease- 
hold property  ipay  be  assigned  to  the  wife  by  way  of  gift** 

§  SSOt  Bank  Depoaita. 

The  husband  may  mahie  a  gift  to  his  wife  by  depositing  in  some 
saTingB  bank  (m  his  wife's  separate  account  and  by  his  acts  bind- 
ing the  bank  to  account  to  her.'^  To  constitute  a  valid  gift  by  a 
husband  to  hia  wife  of  Ixis  bank  deposit,  there  must  be  evidence  of 
Ins  intention  to  make  the  gift,'*  which  is  not  dSFectively  made 
while  he  retains  eontroL'^  Therefore,  no  jgift  is  shown  merely  by 
the  fact  that  tho  wife  draws  interest  on  such  a  d^[>08it,'*  noqr  be- 
cause, both  spojos^  have  a  right  to  draw  upon  a  deposit  in  their 
joint  na,me6y?  eveu.Fhere  they  have  joint  possession  of  the  pass 


107  A.  323 1  Walflton .  y^  Allen,  82  Yt. 
549,  74  A.  225;  In  re  BushneU's  £a- 
Ut€,  107  Wash,,  331,  .182  P.  89. 

17'  Wing  V.  Goodman,  75  JXL  159; 
Indianapolis  B.  ▼.  McLaaglilin,  77  111. 
275. 

18.  Snllivan  ▼.  Fant,  51  Tex.  Civ.  6, 
110  8.  W.  507. , 

19.  Hntchinson  ▼.  Mitchell,  39  Tex. 
487, 

so.  Motley  ▼.  Sa^wyer,  38  Me.  6S; 
IMllage  V.  Parke,  31  Barb.  (N.  Y.) 
132;  SlawBon  ▼.  Loring,  5  Allen 
(Mass.),  340.  And  see  Clough  y.  Bus- 
sell,  55  N.,H.  279.  But  of.  Hoker  ▼. 
Boggs,  63  HI.  1(51. 

SL  Tullis  V.  Pridley^  9  BJinn.  79. 

as.  Campbell  v.  (ialbreath,  13  Bush 
(Ky.),  459.  8nch  transfer  is  fre- 
quently good  without  formal  assign- 
ment. Qeymonr  y..  Fellowes,  44  N.  Y. 
Super.  124. 

83.  Seymour  y.  Fellows,  '77  N.  Y. 
178. 

WL  Fox  ▼.  Hawks,  L.  B.  13  Oh.  D. 


v.    Onshman,    6    Cosh. 


(Mass.)  20;  Howard  ▼.  Windham  Co. 
Say.  Bank,  40  Vt.  5.97;  Sweeney  y. 
Fiye  CentsV  Sav.  Bank,  116  Mass. 
384;  Spelman  y.  Aldrich,  126  Mass. 
113.  AUier,  where  the  deposit  is  not 
in  oontrayention  of  a  husband 's  mari- 
tal rights  and  control.  See  McCuV 
bin  y.  Patterson,  16  Md.  179;  Way 
y.  Peek,  47  Conn.  23. 

86.  Peninsular  Say.  Bank  y.  Wine- 
man,  123  Mich.  257,  81  N.  W.  1091, 
6  Det.  Leg.  N.  1010;  Hairston  y. 
Glenn,  120  N.  C.  341,  27  S.  fi.  32. 

87.  First  Nat.  Bank  y.  Taylor,  142 
Ala.  456,  37  So.  695;  In  re  Brown's 
Estate,  113  la.  351,  85  N.  W.  617; 
Monoghan  y.  Collins  (N.  J.)y  71  A. 
617;  Martin  y.  Munroe,  121  Md.  679, 
89  A.. 319. 

88.  Dodge  V.  Liuit,  181  Mass.  320, 
63  N.  E.  891. 

89.  Gi^h  Baking  Co..  v.  Leachman, 
163  ky.  726,  174  8.  W.  492  L.  B.  A. 
X91J;D  920;  Staples  y,  ?erry,.110  Me. 
32,  85  A.  303 ;  Schneider  y.  Schneider, 
122  App.  t>iy.  774,  107  N.  Y.  8.  792. 

In  a  recent  case  where  the  husband 
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books/v  nor  from  a  deposit  in  the  wife's  munp,  vhiie^wifhholAiBg 
the  bank  book  and  making  no  express  deolaxiition;  of  ttnatf'^  efen 
where  the  wife  withotrt  authority  take^  from  her  husband^spapeni 
a  bank  book  showing  a  deposit  in  her  niaine,*^  or  making  a  dej^osit 
in  her  name  to  enable  her  to  care  for  the  money  he  eamsi**  Bni 
where  after  making  such  a  deposit  he  delivers  the  b6ok  to  her  and 
she  accepts  it  there  is  an  irrevocable  gift,**  even  though  his  orig[inaI 
intent  was  to  defraud  his  creditors,**  as  ^ell  as  where  after  mak- 
ing the  first  deposit  the  wife  makes  others  and  he  iiever  claims  the 
money/'  and  where  in  making  a  joint  depoeitr^hs'' created  a  right 
of  survivorship**^  Where  a  sayings  bank  deposit  was  in  flie  joint 
names  of  spouses,  owned  equally  and  payable  on  •either'a  draft, 
it  was  held  that  neither  ocmld  make  a  valid  gift -of.  more  than  )ub 
interest**  In  New  York  it  is  held  that  a  deposit  made>brjp'a  hu^* 
band  in  the  joint  names  of  himself  and  his  wife' ciwtee  a; Tight 
of  survivorship  in  the  f  und,  in  the  absenoe  of  evidenee  ^f  imother 
intention.**^  She  has  no  legal  interest  in  it  till  hii^  deathi^  ^  But 
where  the  account  was  made  *'  payable  to*  either  or  the  survivor,^ 
it  was  held  that  she 'had  an  equal  right  to  d^W  dn  the  accjount,  in 

(lepoaited  his  money  in  a  joint  account  79  N.  t.  S.  S30,  l2  N.  T.  Ami.  Cas. 

iu  the  names  of  himself  and  wife  and  S51. 

told  her  she  could  draw  to  the  full  33.  Monphan  ▼.  Monohan,  77  Vt 

amount  "but  ii  you  do  I  will  give  133,  57  A.'  169,  70  L.  B.  A.  935;  Mo- 

jou  hell,"  the  court  found  it  was  his  Cluskey  v.  Provident  Inst,  for  Bav 

intention  to  allow  her  the  use  of  the  ings,  103  Mass.  300, 

account  to  reasonable  amounts  only,  34.  In  re  Holmes,  176  N.  Y.  603, 

being  the  equivalent  of  a  power  of  at-  68  N.  E.  1118 ;  In  re  Beichert,  85  Api>. 

tomey  and  not  an  immediate  gift,  and  Div.  619,  82  N.  T.  S.  1113. 

that  he  intended  to  give  her  what  re-  35.  Wipfler     ▼.     Detroit     Pattern 

mained  at  his  death.     This  purpose  Works,  140  Mich.  677,  104  K.  W.  545, 

being  testamenetary  in  character  and  12  Det.  Leg.  N.  309. 

therefore  invalid  as  not  being  made  in  36.    In  re  Klenke's  Estate,  210  Pa. 

the  form  required  in  case  of  wills,  the  572,  60  A.  166. 

balance  of  the  account  at  hi3  death  37.  Blick  v.  Cockins^  252  Pa.  56, 

belonged  to  his  estate.     Morristown  97  A.  125. 

Trust  Col  ▼.  Capstick    (N.  J,),  106  38.  Wetherow  v.  Lord,  58  N.  T.  8. 

Atl.  391.  778,  41  App.  Div.  413. 

30.  Schwab  v.  Schwab,  177  App.  39.  West  v.  McCullough,  194  N.  Y. 
Div.  246,  163  N.  Y.  S.  246.  518,  87  N.  E.  1130;  In  re  Thompson's 

31.  Oetchell  v.  Biddefbrd  Say.  Bank,  Estate,  167  App.  Div.  356,  153  K.  T. 
94  Me.  452,  47  A.  895,  80  Am.  St.  B.  8.  164;  In  re  Mills'  Estate,  93  Misc. 
408.  43,  157  N.  Y.  S.  138. 

32.  FairHeld  8av.  Bank  v.  Small,  90  40.  Wegmann  v.  Kross,  141 J^.  Y.  8. 
Mc.   546,  38   A.   551;    filee  v.  Kings  525. 

County  Sav.  Tnst.,  78  App.  Div.  534, 


M3  OURTB  BBTWJClUr.SPOUBBS.  §551 

addxtioD.  to  tlia  .autvitorshiiv  the  quoted 'expraieioii  importing  te 

§  551.  Necessity  of  Intention,  to  make  Gift. 

Whether  gift  or  loan  be  the  effect  of  a  transaction  is  a  question 
of  intention,  to  be  determined  by  the  proof  submitted,*'  especially 
where  the  evidence  is  oral.**  The  iptelligent  intent  of  the  sup- 
posed donor,  if  it  c^n  be  iwcertained,  will  govern.**  It  has  been 
repeatedly  teld,  in  qhancery  courts  of  this  country,  that  gifts  of 
personal  property  or  voluntary  Qonveyances  of  real  estate  from 
husband  to  wife  are,  as  between  themselves,  valid,  and  swh  is  n6:w 
the  rule  in  most,  but  not  all,  of  the  States;  the  Married  Wome^i's 

I  .',.  .1.'  •  '.r  .'.  •' 

Acts  in  some,  jurisdictions  creating  a.  legal  estate  in  the  wife  under 
such  circumstances.  The  evid^ice  of .  intention  should  be  clear 
and  distinct  in  all  such  cases. *^  The  evidence  must  show  the 
donor's  intention  to'  part  with  both  title  and  possession.**  No 
presumption  of  gift  arises  where  a  husband  retains  certificates  of 
stock  without  delivery  or  a  declariation  of  trust,  though  made  but 
in  the  wife's  name,*'  or  where  hfe  purchase  articles  of  personal 
adornment  for  her  use.**  The  alleged  donee  has  the  burden  of 
showing  such  intention.**  The  testimony  of  the  donee  is  compe- 
tent, and  if  uncontradicted,  will  sustain  a  judgment.'*®     A  hus- 

41.  Moore  t.  Fingar,  131  App.  Div.      CampbeU  v.  Oalbreatb,  12  Bug^  (KjO 
399,  115  N.  Y,  S.  1035.  459;  Hagin  v.  Shoaf,  9  Ala.  App.  300, 


The    indorsement    of    a    draft  63  So.  764  (cert,  den.,  64  8o.  615) ; 

given  in  settlement  of  the  wife's  leg-  Gray  t.  Oraj^  111  Me.  21|  87  A.  661; 

tLCj,  and  its  deposit  to  the  hiisband's  Farrow  v.  Farrow,  72  N.  J,  £q.  421» 

h&xA  account,  is  insufficient  proof  of  65  A.  1009;  Keniston  y.  Keniston,  56 

a  gift  to  him,  for  this  might  be  for  Vt.  680;  Beck  v.  Beck,  78  N.  J.  Eq, 

mere  convenience  of  collection.    Green  544,  80  A.  550w 

▼.  Carlill,  4  Ch.  D.  282.  M  Wheeler  t.  Armatrong,  164  Ala. 

43.  Colvin  v.  JohiiiBton,  104  La.  655,  442,  51  So.  268 ;  Fozworthj  y.  Adams, 
«9  6o.  274.  136  Kj.  403,  124  S.  W.  381;  Light  ▼. 

44.  McGee  y.  McGee^  78  N.  J.  Eq.  Graham  (Mo.),  199  8.  W.  570;  Beck 
430,  79  A.  268;  McMahon  y.  Croniii,  V.  Beck,  77  N.  J.  Eq.  SI,  75  A.  228. 
128  N.  Y.  8.  423.  47.  Getdhell  y.  Biddeford  Say.  Bank, 

AS.  Borst  y.  Spelman,  4  Const.  (U.  94  Me.  452,  47  A.  895,  80  Am.  St.  B. 

8.)    284;   Coates  y.  Gerlach,:  44^^  Pa.  .408. 

43;  Jennings  v.  Dayis,  31  Conn.  134;  48.  Mains  v.  Webber's  Estate,  131 

George  y.  Spencer,  2  Md.  Ch.  353;  Mich.  M3,  91  N^  W.  17S»  9  Det  Leg. 

Doming  y.  WUliams,  26  Cent.  226;  N.  269. 

Reynolds  v.  Lansford,  16' Tex.  286;  49.  LeBlane  t.  Bayers,  206   Mich. 

PennsylyttBia,  ^to.,  Coi  t^  Ncei;  54  Ta.  565,  168  N.  W.  445.                        .      . 

9;   Hunt  y.  JbhnaOn,  44  IT,  Y.  27;  •      50.   KeUf  w,  Kelly,  164. N.  Ti  S. 

8ims  V.  Bickets,  35  Ind;  161>  Kitchlsn  ..172. 
▼.  Bedford,  13   Wall.    (TT.  8.)    413; 
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band's  deeiaratioiiB  to  a  third,  peraon  that  he  had  made  a  gift  a^e 
insufficient  of  themselves  to  establish  it,°^  but  it  is  otherwise  where 
accompanied  by  a  delivery  of  the  subject  of  the  alleged  gif t,'*  or 
where  accompanied  by  evidence  that  both  parties  considered  the 
property  hers,**  or  by  conduct  tending  to  corroborate  his  admis* 
sions.**  The  circumstances  under  which  the  husband's  transfer 
is  made  are  always  material.  Thus  a  husband  might  have  placed 
his  earnings  or  property  in  his  wife's  hands  for  safe-keeping,  and 
not  as  a  gift  to  her,  in  which  case  title  to  the  fund  should  be  re- 
spected accordingly  as  between  them ;  or  it  might  be  regarded,  per- 
haps, as  bestowed  for  their  joint  benefit  or  that  of  the  whole  family 
upon  due  proof."*  Or  the  understanding  might  be  that  the  trans- 
action was  to  stand  upon  mutual  consideration  or  by  way  of  se- 
curity."* Acts  of  the  wife  recognizing  the  husA)and  as  owner  of 
the  subject  of  the  gift  are  competent  on  the  question  of  her  accept- 
ance of  it.**^ 

§  552.  Necessity  and  Nature  of  Delivery. 

To  constitute  a  valid  gift  of  personalty  there  must  be  a  delivery 
of  the  thing  given;**  delivery  directly  or  through  some  third 
party,  such  as  a  trustee;  delivery  by  acts  parol,  or  under  an  in- 
strument in  writing,  such  as  a  deed  of  gift.  Delivery  should  be 
according  to  the  subject-matter;  imperfect  delivery  being  per- 
mitted by  way  of  an  equitable  assignment  in  the  ease  of  incorporeal 
but  not  of  corporeal,  personalty.  The  donee  should  accept  cor- 
respondingly; though  acceptance  is  preferable;  and  the  mutual 
intention  may  be  gathered  from  words,  actd  land  mutual  conduct.** 
Where  the  husband  gives  corporeal  property  there  should  be  some 

61.  Chambers  v.  MeCreery,  106  F.      175 ;  Seibold  ▼.  Christian,  7  Mo.  App. 
364,  45  C.  C.  A.  322;  Bauemschmidt       254. 

T.  Bauemschmidt,  97  Md.  35,  54  A.  SS.  Grain  ▼.  ShipmAn,  46  Conn.  872. 
637 ;  Bums  v.  Bums,  132  Hich.  441,  Where  the  evidence  is  conflicting  as  to 
93  N.  W.  1077,  9  Det.  Leg.  N.  662;  a  husband's  object  in  making  convey- 
in  re  Meehan,  59  App.  Div.  156,  69  anoe  to  his  wife,  the  ordinary  pre- 
N.  Y.  8.  9 ;  Pierce  ▼.  CHles,  93  HL  sumption  of  a  provision  for  her  bene- 
App.  524.  fit  iff  not  rebutted.    Linker  ▼.  Linker, 

62.  In  re  Wise 's  Estate,  182  Pa.  32  N.  J.  Bq.  174. 

168,  37  A.  936.  67.  Gould  v.  Glass,  120  Ga.  60,  47 

.     68.  WiHiamtf  v.  Hoehle,  95  Wis.  610,  8.  £.  505. 

70  N.  W.  556  (piano).  68.  Fritz  ▼.  Femandes,  48  Fla.  318, 

64.  Hale  -?.  .Kennedy   (OaI.)/'183  .34  So.  315.- 

p.  723,  .69.  For  the  principles  applicable  to 

66.  Wpt«iii>n  V.  Cmtwell,  L.  S.  20  such  gifto, '  see  2   SdL  Fen.  Prop^ 


Eq.   328 ;    Adlard  t.  Adlard,  65  HI      Part  T.^  elL  2L 
212;  Edgerly  t.  Edgerly,  112  Mass. 
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visible  clkange  of  posaeasioa  maidfeBted;  and  in  gifte,  as  of  furni- 
ture,  of  that  which  remains  in  the  common  dwelling-Jiouse,  there 
may  bfe  diflBculty  in  establishing  a  transfer.*^    Mere  expression  of 
a  wish  that  he  should  have  it  is  not  enough,*^  nor  is  a  mere  un- 
derstanding that  the  property  was  to  be  owned  in  common.'^  Such 
delivery  must  be  unconditional,"  and  may  be  actual  or  construc- 
tive.**   But  a  constructive  delivery  will  not  avail  where  an  actual 
delivery  is  possible.     Thus  where  a  husband  delivers  to  his  wife 
the  key  of  a  box  containing  certificates  of  stock,  which  was  in 
another  room  in  the  house,  and  she  merely  took  the  key  and  kept  it 
on  her  key  ring  and  did  nothing  more,  it  was  held  that  there  was 
no  valid  gift.*^    Likewise,  a  gift  by  a  husband  to  his  wife  of  an 
automobile  is  not  shown  by  evidence  of. his  statements  that  he 
intended  it  as  a  birthday  present  for  her  and  that  he  gave  her  a 
duplicate  garage  key,  .where  the  car  was  continuously  used  in  his 
business  and  his  wife  never  used  it  except  to  go  on  a  pleasure 
trip  with  him,*'    The  delivery  .may  be  qualified  instead  of  abso- 
lute.   But  his  reservation  of  a  power  to  revoke  or  appoint  to  other 
uses  does  not  impair  the  validity  or  efficiency  of  the  transfer  to 
his  wife  to  hold  until  this  power  shall  be  executed ;  nor  does  it 
raise  any  imputation  of  bild  faith  in  the  ti'ansaction.*^    Delivery 
of  a  wife's  notes  to  her  husband  may  be  inferred  from  the  fact 
that  they  are  found  among  hid  papers  -at  his  death,  ooupled  with 
other  evidence  of  her  intention  to  make  a  gift.^     No  gift  can 
be  inferred  merely  from  the  fact  that  a  wife  delivers  her  money 
to  her  husband,**  or  that  she  gives  him  authority  to  draw  on  her 
bank  account.^*     Under  the  West  Virginia  statute  a  wife  ac- 
quires no  title  by  gift  to  the  persona,!  property  of  her  husband 


60.  Be  Pierce,  7  Bibs.  (U.  8.)  496. 

61.  littlefield  ▼.  Perkbts,  100  Me. 
96,  60  A.  707. 

66.  BUek  v.  Ooekinfl,  252  Pa.  56,  97 
A.  195. 

66.  Haneoek  t.  Hancock  (Ind.)  Ill 
N.  E.  336. 

64.  Humpliref  ▼.  Ogden,  53  Colo. 
309,  125  P.  110;  Butler  v.  Fanners' 
Nat.  Bank,  173  la.  659,  155  N.  W. 
999;  Abegg  v.  Hirst,  144  la.  196, 
122  N.  W.  838;  Coulter  ▼.  Meining, 
143  Minn.  104,  172  N.  W.  910 ;  Jiles 
v.  jnes,  54  Pa.  Super.  565. 

65.  Apache  State  Bank  v.  Daniels, 


32  Okla.  121, 121  Pac.  237,  40  L.  B.  A. 
(N.  S.)  901. 

66.  Bydzewski's  EsUte,  67  Pitta- 
burg  L.  J.  270. 

67.  Jones  v.  Clifton,  101  U.  S.  226. 
Sueh  a  power  does  not,  in  the  event 
of  the  husband's  bankruptcy,  pass  to 
•his  assignee.    Ih. 

66.  Morey  v.  Wiley,  100  HI.  App. 
75. 

66.  Adoue  t.  Spencer,  62  N.  J.  Eq. 
782,  49  A.  10,  56  L.  B.  A.  817,  90 
Am.  St.  B.  484. 

70.  Colmary  ▼.  Fanning,  124  Md. 
548,  92  A.  1045;  In  re  Holmes,  176 
N.  Y.  608,  68  N.  B.  1118. 
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delivered  to  her  at  the  matrimomal  domicile  except  by  deed  or 

wilL^* 

§  553.  Gift  by  Wife  to  Husband 

A  wife  may  make  a  valid  gift  to  her  husband/*  if  it  appears 
that  such  was  her  intention^  and  that  she  intended  to  part  with 
her  title  to  the  property/*  As  to  such  gifts  fraud  or  undue  influ- 
ence may  be  reasonably  suspected ;  and  transactions  of  this  sort  are 
scrutinized  by  the  courts  with  gerat  care/*  such  a  gift  will  be  en- 
forced if  fair  and  reasonable,  and  not  procured  by  fraud  or  im- 
position/' They  will  be  presumed  to  be  valid  prima  facie  as 
against  a  stranger/'  Where  a  partition  deed  conveys  a  wife's 
land  to  iier  husband,  the  intent  to  give  it  to  him  is  a  question  of 
fact/^  The  Virginia  Married  Women's  Act  does  not  take  away 
the  wife'iB  power  to  make  a  valid  gift  to  her  husband/*  nor  is  it 
taken  away  by  the  Georgia  statute  requiring ,  the  approval 
of  a  court  to  validate  her  conveyances  to  hinu^*  tTnder  the 
Missouri  Married  Women's  Act  her  written  transfer  is  required 
to  validate  such  a  gift**^ 

§  554.  presumptions;  Husband's  Gift  to  Wif?- 

Where  a  husband  causes  title  tQ  his.  land  to  b^  taken  in  his 
wife's  name,  h^  is  presmned  to  intend. a  gifl;  to  her/*  even  thougji 

71.  EyianB  v.  Aiggins,  70  W.  Yti. 
640,  74  8.  £.  909. 

78.  Evans  v.  WeUs  (Ark.),  212  8. 
W.  328;  Davis  v.  Davis,  93  Ark.  93, 
124  8.  W.  S25;  Morridoti  v.  Dickey, 
122  Oa.  a53,;50  8.  E.  175,  69«L.  B.  Ai 
87;  American  Ins.  Co.  v.  Bagley,  6 
Qa.  App.  736,  65  8.  E.  787;  Bea  v. 
Bea,  156  N,  C.  629,  72  8.  E.  573. 

73.  Denigan  v.  Hibemi^i  Savings  ft 
Xioan  Spo.,  127  Cal.  137,  59  P.  889;  In 
re  Ford's  Estate,  232  Pa.  179,  81  A. 
200. 

74.  Long  V.  Beard,  20  Ky.  Law, 
1036,  48  8.  W.  158 ;  8pradUng  v. 
Spradling,  101  Ark.  451,  142  a  W.. 
W8;  8elle  V.  Bapp  (Ark.),  170  a  W. 
1021;  Cruger  v.  Donglas.  4  Edw.  Ch. 
(N.  Y.)  433;  Nedby  V.  Ncdby,  .1  E. 
L.  ft  Eq.  106;  Be  Jones,  6  Bias.  (U. 
8.)  68;  Converse  v.  Converse,  9  Bick. 
Eq.  (8.  C.)  .535;  Stiles  v.  Stiles,  14 
Mich.  72;  Hollis  v.  Francis,  5  Tex. 
195;  Wales  v.  Newboi^d,  9  Mieh.  45f 


Merrlam  v.:  Hattsen,  4  Sdw.  Oh.  (N. 
.Y.)  70. 

76.  Fritz  v,  Fernandez,  45  Fla.  318, 
34  8o.  315. 

76.-  OoMing  V.  Golding,  82  Ky.  91,  6 
Ky.  L.  806,  . 

77.  Carter  y.  Becker,  69  Kan.  524, 
77  P.  264;  Mays  v.*  Hannah,  4  Ky. 
I<aw,  SO. 

78.  Throekmortoxi  v.  Throckmorton, 
91  Va.  42,  22  8.  E.  162. 

79.  3ich  V.  Bich,  147  Ga.  488,  94 
B.  E.  566. 

80.  Craig  v«  Miners'  Bank  of  Jop- 
li«,  189  Mo.  App.  389,  176  8.  W.  438. 

8t.  Carpenter  y.  Qibson,  104  Ark. 
32,  148  8.  W,  508;  Jentzach  v. 
Jentzsch,  84  Ark.  322,  105  8.  W.  572 ; 
Mayers  v.  Lark  (Ark.),  168  8.  W. 
1093 ;  Hall  v.  Cox,  104  Ark.  303,  149 
8.  W.  80;  O'Hair  v.  O'Hair,  76  Ark. 
389,  88  8.  W,  945 ;  Wilaon  v.  Warner, 
89  Coon.  243,  93  A.  533 ;  Marohant  v. 
Young,   147   Ga.   V,   92   8.   E.   863; 
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hiB  original  intent  wais  to  defraud  creditors.*'  Tlie  datne  presump- 
tion arisee  where  he*  expends  his  money  in  improving  her  prop- 
erty,^ and  where  he  improves  property  held  in  their  joint  names, 
being  presumed  to  intend  a  gift  of  half  the  value  of  the  improve- 
ments in  such  ease/^  The  same  rule  has  been  applied  where  a 
note  in  payment  of  his  land  is  taken  in  the  wife's  name,**  and  to 
money  furnished  her  with  which  to  buy  real  estate,**  and  to  the 
issuance  in  her  name  of  corporate  stock  owned  by  him.*^  The  pre- 
sumption arises  whether  the  conveyance  is  direct  or  through  a 
third  person,**  and  will  be  indulged  wherever  necessary  to  the 
theory  that  the  land  is  the  wife's  property.**  Unless  it  is  over- 
thrown she  may  recover  the  premises  from  him  in  ejectment** 
The*  presumption  may  be  rebutted,*^  and  the  husband  has  the 


raiott  ▼.  Prfttoy^  260  111/ 64,*  102  N.  E. 
1015 ;  SchuUz  v..  Schultz,  274  JU.  341, 
113  N.  E.  638;  Hanks  y.  ^aIlk8,  114 
m;  App.  526  (aira.,  *5  1*.  B.  858,  217 
QL  3J»Q);'  Owcotan  v.  Ooreorab,  119 
Ind.  138,21  Nr  Kjl^a,.  12  Am.  8t, 
B.  390,  4  Li.  R.  a.  782;  Sims  T.  Biek- 
els,  S5  Inai-181,:»' Ami.>^IL  679;  NaU 
T.  MiUer,  ^5  Ky.  448,  15  Ky.  La*-, 
Ses,  25  8.  W.  1166;  Jaqnitii  ▼.  MaAa- 
ehmtta^  iBucptisY  Coave&tioA,  179 
I.  .4S9,'52  N.  iLr.54i;  Silmg  ti 

i/ieaiie.  365, :Qa  s.  w; 

165;  Soloinoa  v.  49oloinoa,  3  Neb. 
(TJnof.)  &4D,  02  N.  W.  124 ;  Boaa  't. 
Duiliaal^.64  Neb^  135,  89  N^  W.  640$ 
Veeder  ▼..  McKdiiky'Llauiiiis  Loan  h 
TroEt  Co.»  61.N«b.  892,  86  N.  W.  982 ; 
Kobarg  t.  Greder,  51  Neb. '865,  70 
N.  W.J921;  Van  Ettea  ▼.  Passompsid 
fiavbiga  Bank,  79  Neb.  632, 113  N.  W* 
163;  Singfleton  ▼.  Cbeny^  16S  N.  0^ 
402,  84  8.  E.  698;  Cropaey  ▼.  Crop^ 
•67,  88  N.  J.  Eq.  491,  103  A.  1051 ; 
Wa»«n  T.  Warren  (N.  J.),  104  A. 
823;  Weigert  v.  Sehleoinger,  150  App. 
Div.  755,  135  N.  Y.  8.  336 ;  Kent  ▼. 
TaOent/  75,  76  Okla.  185,  183  P. 
422;  Kjolseth  v.  Kjolseth,  27  8. 
D.  SOv  129  N.  W.  762;  TiA)n  -f.  Gass, 
46  ToL  Cir.  163,  102  8.  W.  751; 
Andenon  v.  Oeroone  (Utah),  180  P. 
686;  Efller.r.  Burns,  70  W.  Va.  416, 
74  8.  R  233 ;  Perklnaoii  vu  Clarke,  135 
Wis.  5841,  116  N.  Ww  2*9;  Gilmonr  -Tt 
Kortb  Pasadena  Land  &  Water  Co., 


17B  Cal..  6,  171  P,  1066;  Lina  ▼.  Len- 
bvdt,  127  Mo.  271,.  29  8.  W.  1025* 
The  same  rule  ia  estabUshed  ia 
Cfeorgia  by  statute.  8toneeipher  v. 
Hear,  131  Gas.  688,  63  8.  E.  915: 

85.  Carter  v.  MeKeal,  86.Aick.  1,50, 
lib  8.  W.  222. 

89.  Hatnbj  r.BriDoksi  .86  Ark.  448^ 
111  8.  W.  .277;  MadejewBka  r.  Jar* 
aombft,  243  m.  136,  90:  JSk'  B;  231; 
Anderson  v.  Anderson,  177  N.  C«'401f^ 
9»  8.  E.  106;  Selorer  ▼.  Selorer,  62 
K.  J.  Eq.  761,  48  A.  52»,  90  Am:  at« 

B.  478. 

'64.  Bradj  t.  Brady,  86  Conn.  199, 
84  A.  925;  Foreman  ▼.  CHisens^  8tata 
Bank,  128  loWa,  661,  105  N.  W.  16$^ 

86.  Adams  y.  Button,  156  Ky.  693, 
161 8.  W.  1100. 

88.  HipkinB  y.  Estes,  61  Wash,  1» 
97  P.  1089. 

87.  Colmarj  t.  Crown  Cork  ft  Seal 
Co.  of  Baltimore  City,  124  Md.  476, 
92  A.  1051. 

88.  Balstar  ▼.  Gadiek,  29  App.  D.  C. 
405;  Andreas  y.  Andreas,  84  N.  J* 
Bq.  368,  96  A.  39. 

88.  8haw  y.  Bemal,  163  Cal.  262, 
124  P.  1012. 

90.  Bahter  y.  Cadiek,  29  App.  D» 

C.  405. 

81.  Carle  Y.  HeUer,  18  Cal.  App. 
577,  123  P.  815;  Gould  Y.  Glass,  12C^ 
Ga.  50,  47  8.  E.  505;  Jackson  y.  WiU 
Hams,  129  Ga.  716,  59  8.  B.  776;  Pjk>1 
Y.  PhiUips,  167  m.  432,  47  N.  B.  768; 
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burdea  of  proof .'^  The  rebuttal  evidence  may  be.  oral^**  atid  must 
be  clear  and  coavincmg.'^  Xherefore^  if  tbe  evideaee  is  can* 
flicting  the  presumptioxi  prevails.^'^  Rebuttal  evideuee  ahould  be 
of  facts  antecedent  to  or  contemporaneous  with  the  transaction.** 
Where  the  presumption  is  overcome  there  is  a  resulting  trust  is 
favor  of  the  husband.*^  The  marital  relation  raises  no  presump* 
tion  that  a  gift  from  a  husband  to  his  wife  is  the  result  of  undue 
influence. **  Where  a  father  places  furniture  in  the.' house  of  a 
daugh<ter  about  to  be  married,  with  the  consent  of  her  huaband,  it 
is  presumed  to  be  a  gift^  but  may  be  shown  to  be  a  loan.! 


•• 


§  555.  Wife's  Gift  to  Husband  in  General. 

The  rule  is  recognized  under  the  statutes  of  many  States^ 
though  in  other  States  denied,  that  she  may  bestow  her  separate 
estate  upon  him  by  wajr  of  gif t.^  A  wif e'i  deli^^  of  her 
property  to  her  husband  or  her  act  in  taking  title  in  his  name  does 
not  of  itself  raise  a  presumption  of  a  gift,'-  there  being  a  prer 
sumption  that  it  was  not  a  gif t,^  and  either  that  he  holds  aa 
trustee  for  her/  or  that  It  is  a  loan.*    The  rule  is  the  same  where 


Tonef  ▼:  T<m^,  84  Or.  310,  165  P. 
2S1)  Dean  y.  Dean  (Te^.),  M4  8.  W* 
905;  WalsCbn  ▼.  Siaith,  70  Yt.  Ifi,  30 

A.  252. 

ea.  Huston  ▼.  Smith,  248  UL  890, 
94  N.  E.  63;  Horan  ▼•  Ne^Ila,  56 
N.  J.  Eq.  326,  38  A.  851. 

98.  Jolmsoii  y.  Johnson,  115  Ark. 
416,  171  8.  W.  475;  Monahan  y.  Mon* 
ahaa,  77  Tt   133,  59  A.  169,  70  L; 

B.  A.  935. 

94.  Hubbard  y.  McMahon,  117  Ark. 
563, 176  8.  W.  122 ;  Clavey  y.  Schnadt, 
272  HI.  464,  112  N.  E.  360;  Hood  y. 
Hood,  83  N.  J.  Eq.  695,  93  A.  797; 
Waggy  V.  Waggy  (W.  Va.),  87  8.  E. 
178. 

95.  Andreas  y.  Andreas,  84  N.  J. 
Eq.  368,  94  A.  415  (affd.,  96  A.  39). 

Se.  Wood  V.  Wood,  100  Ark.  370, 
140  8.  W.  275 ;  Bella  y.  BeUa,  98  Ark. 
540,  136  8.  W.  937;  Alexander  y. 
Bo8in>rth,  26  Cal.  App.  589,  147  P. 
607. 

97.  Duyale  y.  Dayale,  54  N.  J.  Eq. 
581,  35  A.  750;  Corey  y.  Morrill,  71 
Vt.  51,  42  A.  976. 

98.  OrolTord  y.  Groiford,  29  CaL 
App.  662,  157  P.  660. 


99.  Niehols  v.  Bdsrarda^  116  Piek. 
(Mass.)  62»        ' 

X  Hinney  y.  Phillfps,  SO  Pa.  389; 
Flos  y«  Jonas,  1 W.  Ta.  909;  WUte  y. 
OaUinan,  19.1nd::  43;  aEleat,  Omte. 
Ill,  and  eases  dfesd,  last  ed.; 
Jolmston  y.  Ji^ittMon,  1  diant,  468; 
Gage  y.  Danehy,  98  Baib.  (N.  T.) 
628;  Boper  y.  Boper,  29  Abu  947. 
See  PostnuptUd.  Settlements. 

f  .  Mahan  y.  Sehroeder,  386  HL  399, 
86  N.  E.  97;  Jackson  y.  Bjaft,  189 
HI.  623,  58  N.  E.  298;  In  rs  Mahon'a 
Estate,  202  Pa.  801,  51  A.  745;  Tiaon 
y.  Oass,  46  Tex.  Ciy.  163,  108  8.  W. 
751. 

9.  Denny  y.  Denny,  123. Ind.  240t 
28  N.  E.  519;  Beed  y.  TiltOB 
(N.  J.),  105  A.  597;  Elmer  y.  Tren- 
ton Trust  ft  Safe  Deposit  Co.,  76  K. 
j;  Eq.  452,  74  A.  668;  Adotie  y.  Spen- 
cer, 62  N.  J.  Eq.  782,  49  A.  10,  S9 
L.  B.  A.  817,  90  Am.  St.  B.  484. 

4.  Barber  y.  Barber,  125  Qa.  896^ 
53  8.  E.  1017;  Beddow  y.  Sheppard, 
116  Ala.  474,  23  So.  662;  Gamer  y. 
Lankford,  47  0«.  985,  93  a  &  411 1 
Bnrt  y.  Kuhneai,  113  6a.  1143,  39  a 
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the  f  midis  ttsed  hy  the  husband  were  gireti  him  by  another  witb 
the  express  intention  that  the  land  i^hould  belong  to  the  wife/ 
and  where  the  title  is  taken  in  their  joint  nasneB,  eo  that  the 
spousefi  did  not  take  by  the  entirety  in  such  case/  and  where  the 
wife  is  in  possession  under  a  deed,  and  the  husband  gets  .in  an 
outetanding  title,  for  the  purpose  of  bettering  her  title,  paying 
for  it  with  cominunity  funds  and  taking  a  deed  to  himself,'  and 
where  he  mingle»  it  with  oomniunity  funds  so  as  to  destroy  the 
identity  of  the  wife^s  separate  funds,*  and  to  personal  property 
in  which  he  has  invested  her  funds  and  taken  title  in  his  name,^^ 
or  in  their  joint  names*"  The  rule  does  not  hold  where  the  wife's 
fnnds  were  loaned  to  tiie  husbind.^^  No  presumption  of  fraud 
arises  from  sueb.a  tranv^aotixm."  The  husband  has  the  burden  of 
proving  that  there  was  a  gift,^^  by  clear  eyidenoe.^'     He  must  also 


B.  414;  tittcfaanflOL  ▼.  HuVbard,  lid 
Lid.  187,  91  N«  E,  (38;  Brifltor  ¥. 
Bri8t<ir,  93  Iiid.'281;  Blae^  y.  Black, 
64  Kan.  689,  68  Pi  662  Pribble  ▼. 
HaU,  13.  Bash  (Kjr.)^  61;  Oaks  t. 
Weet  (Texi)  BiS.W.  1033;  L.  W. 
L9V7  ft  Co.  T.  MitcheP,  52. Tex.  Oiy. 
189,  114  8.  ^'W.' 172;  Donovan  v.  8e- 
finas,  SsTii  S(>;  81  A;  385;  Bohannon 
T.  B^liaii^n's  AdlBk%  29.;E7^  liaw, 
143,  92  S.W.  597- Martin  v.  Beming- 
ton,  100  "Wia.  540,  76  N.'  W.  614;  89 
Am.  St.  B.  941;  Barter  t.  Holman, 
152  Wis.  463, 139  N.  W.  1128. 

5.  Erider.y.  Hartzell,  40  Pa.  Super. 
186. 

6.  GdldsteSn  W  Co^rdl  (Tex.),  66 
g.  W.  878. 

7.  McLeod  t.  Venable,  163  Mo.  536, 
63  8.  W.  847. 

8.  Gebliart  ▼.  Oebliart  (tez.),  61  8. 
W.  964. 

9.  Title  Ins.  &  Trust  Co.  V.  Inger- 
aoU,  158  Cal.  474,  111  P.  360. 

10.  Ireland  v.  Webber,  27  Ind.  256; 
Nagle's  Am^r  y.  Nagle,  22  Ky.  Law 
B.  1417,  60  S.  W.  639  (deposit  of 
wife's  money  in  husband's  name); 
Bajohr  v.  Bajobr  (Mo.),  184  S.  W. 
75  (wife's  money  deposited  in  hus- 
band's name). 

11.  Gooch  V.  Weldon  Bank  &  Trust 
Co.  (N.  C.),  97  S.  E.  53  (shares  of 
stock). 


IS.  Blethen  ▼.  Boimer,  80  Tex.  CiT. 
585,  71  S.  W.  290. 

18.  Donlon  y.  Donlon,  154  App.  Diy. 
212,  138  N.  T.  S.  1039. 

15.  In  re  Carpenter,  179- F.  743; 
King  T.  King,  24  Ind.  App.  598,  57 
N.  E.  275,  79  Am.  St.  B.  287 ;  Buckel 
▼.  Smith's  Adm'r,  26  Ky.  Law,  494, 
82  S.  W.  235 ;  GiUings  ▼.  Winter^  101 
>.Md«  ^94,  60  A.  630;  Stone  ▼.  Curtis, 
115  Me.  63,  97  A.  213;  Brady  v. 
Brady  (N.  J.),  58  A.  931. 

Under  the  California  statute  a  gift 
from  a  wifQ  to  her  husband  is  pre- 
sumed to  be  the  result  of  undue  influ- 
ence,  which  he  must  disprove.  White 
V.  Warren,  120  Cal.  322,  49  P.  129; 
Title  Ins.  So  Trust  Co.  ▼.  IngersoU, 
158  Cal.  474,  111  P.  360. 

Under  the  Georgia  statute  no  gift 
is  presumed,  but  the  wife  has  the 
burden  of  showing  fraud  or  undue 
influence.  Third  Nat.  Bank  ▼.  Poe, 
5  Ga.  App.  113,  62  S.  E.  826.  Under 
the  same  statute  the  evidence  of  her 
intention  to  make  a  gift  must  be  clear 
and  free  from  doubt.  Shackelford  v. 
Orris,  135  Ga.  29,  68  S.  E.  838. 

15.  In  re  McMonagle,  139  App. 
Div.  398,  124  N.  Y.  S.  258;  McKim- 
mie  ▼.  Postelthwait,  78  W.  Va.  273, 
88  S.  E.  833. 
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sbow  that  It  wad  freely  aixd  deliberately  mad^  and  <3wt  tibo  tfaqa- 
Action  was  fair.** 

Where  the  question  arises,  then^  whether  the  hnsbiiid  ia  enjoj* 
ing  the  wife's  property  by  way  of  gift  from  her^  or  as  her  manag- 
ing attorney/  it  must  be  determined  by  evidence  In  eitliet  ca^e 
the  advantage  seems  to  be  with  husband  and  wife  in  all  ccmtro- 
versies  with  the  creditor.  The  general  rule  still  prevailfl,  how- 
ever,  that  money  transactions  between  husband  and  wife  should  be 
free  from  fraud,  and  not  prejudicial  to  prenexistin^  creditors  of 
the  husband.  The  presumptions  are  not  equally  balanced  in  the 
different  States.  But  presumptions  of  a  gift  from  the  wife  are 
not  to  be  strongly  favored  where  the  husband  is  held  out  io  others 
as  her  agent.^''  But  it  is  fair  to  say  that  whenever  she  gites  her 
property  to  him  without  agreement  for  any  repayment^  bat  for 
investment  in  his  business^  and  to  afford  him  credit  with>  1^  world^ 
and  he  so  invests  it  with  her  kdowliftdge  and  acquiescehoe,  or  takes 
title  to  real  estate  in  his  own  naihe  with  her  acqui^soexise  for  a 
similar  .purpose,  his  bona  fide  creditors  ought  nptj^  especially  when 
his  time  and  ener^es  were  of  essential  value  to  it,  and  diangea  of 
material  or  investment  are  .pch  as  to  render  identification  .of  'th0 
property  as  hers  impossible,  to^  suffer  afterwardSf  who  had  rdied 
up6n  this  capital,  because  bf  her  atteinjJt  to  recall  'the  (Jfift  "when 
she  finds  him  embarrassed ;  not  ev^  a  special  pj^xtner  would  hiive 
a  right  to  do  so.**         ...         .  -•>  ■  -i  .-  -. . 

Furthermore,  an  investmerit,  by  the  liusband,  of  the  wife'a 
separate  means  and  property,  whether  in  purchasing  real  estate  or 
personal  property  for  her  separate  use^  is  valid,  if.  the.vighla.of 

16.  Manf redo. V.  Manf redo,  191  Ala*  Mu^.  953;  M^^^,  t.  Sheldon,  .53 
222,  6S  So.  157;  Lamb  y.  Lamb/ ,18  Ala.  136;  Besson  ▼.  ErelaQd,  26  K.' JT^ 
App.  Div.  250,  46  N.  Y.  8.  219;  Mc-  Bq.  468;  Kaufma^.T.  "WMtney,  ,50 
Blveen  t.  King,  88  S.  G.  346,  70  S.  K  Miss.  103.  The  wife  maj  be  her  hiis* 
801;  Turner  ▼.  Tumerj  90  Conn.  676,  band'^  creator  jba%bankTupt^.  Jnre 
98  A.  324.  Blandin,  X  Lowell  (U.  0.),  543.. 

17.  Bee  Wales  v.  Newbould,  9  Mich«  .  As  to  the.  wife 's  gratuitous  under- 
45;  Miller  v.  Bdwards,  7  Bush  (Kj.)|  talking. to  subject  her  property  to  her 
394;  Patten  ▼.  Patten,  75  111.  446;  husband '9  debts,  .her  PennaylvaniA 
Aldridge  v.  M^^^^^i  101  .U.  S.  397.  rule  19  that  equity. will  not  enforce  it, 

19-  See  Kuhn  v.  Stansfield,  28  Md.  but  leaye,  the  parties  to  their  legal 

210;  Wortman  v.  Price,  47  lU.  22;  remedies,    .White's   Appeal,   36   Pa. 

MuKouck  ▼•  Iowa  Northern  B^  B.  Co.,  134.    The  husband's  own  waiver  of  a 

30  Iowa,  559 ;  Guill  v.  Hanny,  1  111.  statute  exemption  for  the  wife  'a  bene- 

App.  490 ;  Liehtenberger  ▼.  Graham,  fit  will  not  aid  his  creditors  against 

50  Ind.  288;  Brooks  v.  Shelton,   54  her.    Hess  v.  Beates,  78  Pa.  429. 
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creditors  be  not  thereby  impaired.^*    :BAii  wben  kespondiiBBea  ii^^a) 

estate  or  other  pi^e^y^  and  procures  the  title  in  his  wife'^s  name 
or  in  trust  for  her,  when  largely  indebted,  the  validity  of  the 
transfer  and  its  good  faith  may  wqII  be  called  in  question,  espe- 
cially if  the  means  weye  not  clearly  furnished  from  her  separate 
estate.*®  As  against  creditors,  therefore,  where  a  husband  receives 
and  uses  his  wife^s  moia^ey  with  her  consent,  a  gift  is  presumed,** 
and  that  she  paid  for  it  out  of  her  separate  eats^teV  In  such  case 
she  must  show  an  express  promise  to  repay,  or  that  it  was  a  loan,** 
The  evidence  to  show  these  facts  must  be  clear.'* 


{  556.  Validity  in  G^tral. 

Very  slight  or  technical  oonsideraticms  are  often  h^ld  snffieieiit 
to  support  a  gift  to  the  wife  in  English  Ghancery.^  That  whidi 
helongb.ta  th6  husband  by  oQi8jaiioii*>law  rights  unaffected  1>y  equitrf^ 
or  statute,. unledfi  he  cb^os^s  to  beatpw  it  upon  the  wife^  cannot 
eoxi^tiftute  a  considerat^n  .<m  her  part  for  his  further  tranaf er  of 
property  to  her.**  A  husband  may  make  a  good  gift  cauai  fnorti$ 
to  his  wife,*^  but  her  testimony  in  s\ieh  ca8e,,wUerp  no  third  peirson 
was  present  at  the  time  of  gift^  should  be  received  with  caution.'* 
A  plural  wife  may  accept  a  gift  from  her  hnsbai^d  or  may  get  a 
title  by  adverse  possession  founded  on  e^idh  gif t^ 


if 


19.  Jaekm  ▼.  Jaekaon,  ^  V.  B.  M.  Bennett  y.  Bennett,  37  W.  Vii. 
122.                                                       .  aa6,  15  8.  Rsaa;  KeUer  Ti  Waah- 

tO.   8ee^    Postnuptial    SettkmeotB,  ington  <W.  Ya.),  9S  8.  E.  880. 

^mte,  §  520,  ei  <0g.;  Eldired  vi  Drake,  85.  Peachej,  Mar.  Settll  233,  238; 

43   Iowa,  569;    Davidson  v.  Ltmier,  Batterfteld  v.  Heath,  15  Betev.  414; 

SI   Ala.  318 ;   Bowser  v.  Bowser,  82  Fitzmaarice  ▼.  Sadlier,  9  Ir.  Ch.  595 ; 

Pa.  57;  Snowv.Paane,  114Maa0.  520;  Hewison    y.    Negiis;   16    Beav.    M4; 

Heam  v.  Lander,  11  Busb  (Ky.)*  6^^-  Bay^poole  V.  CoUiUs,  L.  B.  6  Cb.  828; 

tl.  Nihiser  v.  Nihiser,  127  Md.  451,  Re  Foster,  0  Ch.  D.  8^;  Teasdalo  y. 

06  A.  611 ;  Beed  y/ Beed,  109  Md.  090,  Braithwaite,  L.  B.  5  Gh.  D.  630;  IBM 

T2    A.   414;    McConville   y.   National  pwie  Fox,  L.  B.  1  Oh.  D.  302. 

Taney  Bank,  98  Va.  9,  34  8.  B.  ^1 ;  20.  As,  e,  g.,  her  earnings  or  family 

Ommrine  y.  Crumrine,  38  W.  Va.  747,  plate.  Belf ord  y.  Crane,  1  C.  E.  Green 

18    8.    B.    960;     Throekmorton  '  y.  (N.  J.>,  265.    And  see  Terry  y.  Wil- 

Throekmorton,  91  Va.  42,  ^2  8.  B.  son,  63  Mo.  493. 

1«S«  27.  MarshaU  ▼.  Jaqnith,  134  Miss. 

22.  Harr  y.  Shaffer,  62  W.  Va.  207,  138. 

43  8.  E.  89;  Shaw  y.  Bemal,  163  Cal.  28.  Mellor  Y.  Bank  of  WIUows,  178 

M2,  124  P.   1012.  Cal.  404,  160  P.  567.         ;                  ■ 

28.  MiUer  y.  Cox,  38  W.  Vat.  747,  29.  Raleigh  v.  WeHs,  29  Utah,  217, 

18  8.  B.  960;  Homer  t.  Hoffman;  52  81  P.  908,  110  Am.  St.  B.  689. 
W.  Va.  40,  43  8.  E.  132.     . 
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§  557.  Opevation  and  Effect.  : 

All  volimtary  oonveyances,  though  void  against  existing  cred- 
itots  and  purchasers  for  value,  are  good  against  the  grantor  and 
those  claiming  under  him.*®  Where  there  is  a  valid  gift  the  donee 
takes  absolute  title,*^  but  subject  to  valid  liens.'*  A  wife  taking 
a  deed  to  her  husband's  property  with  knowledge  of  the  claims  of 
others  is  not  a  bona  fide  purchaser.'*  A  gift  of  certificates  of 
stock  carries  the  dividends,  though  credited  to  the  husband,  in 
whose  name  they  stand  on  the  transfer  books.'* 

Where  a  good  gift  of  real  estate  by  deed  has  been  made,  the 
surrender  and  the  destruction  of  the  deed  will  not  revest  title  in 
the  grantor."  Where  a  husband  made  a  written  gift  to  his  wife  of 
three  of  his  houses,  the  court  imposed  as  a  condition  of  the  enforce- 
ment-of  the  contract  iibat  the  wife  release  dower  in  the  odiers." 
W3iere  a  husband  with  his  wife's  oonisent  purchases  land  with  her 
money  and  some  of  bis  own,  and  takes  title  in  his  oitn  name  for 
their  joint-  use^  her  heirs  cannot  recover  het  money  from  him.'* 
The  Kentucky  statute  Requiring  the  iacknowiedgment  and  record 
df  written  transfers  to  validate  as  against  "  third  persons  '^  gifts 
between  spouses,  ref^r^  only  to  creditors  and  hand  fid4  purchasers." 
A  similar  statute  in  Mississippi  has  be^n  held  inapplicable  to  wear- 
ing apparel  and  the  like,  which  the  husband's  marital  duty  obliges 
hijn.  .to  furnish  to  ber."  In  Louisiana  property  acquired  in  the 
name  of  the  wife  and  paid  for  by  the  husband  vests  title  in  llie 
wife  as  a  donation  to  his  children  by  a  previous  marriage  and 
reduced  to  a  value  not  exceeding  one-third  of  the  donor's  estate/^ 

80.  BUI  Y.  Cnreton,  2  UjL  k  K,  Va.  495,  3  Ya.  Sup.  Ct  Sep<  385,  30 
610;  I>oe  T.  Riishami  17  Q.  B.  724;  8.  E.  12$,  55  L.  3.  A.  155,  88  Aa. 
Dayton  Spice^MiUa  ▼.  Sloan,  49  Neb.      St.  B.  898. 

822,  68  N.  W.  1040;  First  Nat.  Bank  85.  Marcliant  ▼.  Tonng,  147  Ga.  37, 

T.  HavUk^  51  Neb.  668,  71  N.  Vf.  291 ;  92  S.  £.  863. 

Fleteher  v.  Wakefield,  75  Vt.  257,  54  88.  Cowdr^  v.  Oowdrey,  71  N.  J. 

A.  1012.  Eq.  353,  64  A.  98  (affd.,  67  A.  111). 

81.  Garner  t.  Fry,  104  Iowa,  515,  87.  In  re  Ereider's  Estate,  818  Pa. 
73  N.  Vf.  1079.  587,  61  A.  1115. 

88.  Hopper  y.  Hopper^  151  Ky.  120,  88.  MeWethy's  Adm'z  t.  MeCrigkt, 

151  8.  W.  359;  Sueeeaaion  of  Snares,  141  Ey.  816,  133  8.  W.  1001. 

131  Ia.  500,  59  So.  916.  89.  Kennington  t.  Hemingway,  101 

88.  City  of  Middlesborongh  ▼.  Coal  Miss.  259,  57  So.  809,  39  L.  R.  A.  (N. 

A  Iron  Bank,  88  Ky.  Law,  469,  110  8.)  541. 

8.  W.  355.  40.  Snoeession  of  Graf,  185  La.  197, 

84.  First  Nat.  Bank  t.  Holland,  99  51  So.  115. 
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In  the  same  State  donations  of  money  and  ohecks  by  a  wife  toJie^ 
husband^  if  not  revoked  during  iharriage^  become  his  property/^ 

A  voluntary  conveyance  by  the  husband  to  hi*  wife  in  consider- 
ation of  natural  love  .and  affection  creates  nsnallyan  equitable 
separate  estate.;  and^  Whether  equitable  or  legale  she  may  encumber 
or  alienate  or  transfer  it^  as  in  other  instances  of  property  held  to 
her  separate  use." 

One  sued  in  respect  of  the  property  transferred  to  the  wife,  or 
an  intruder,  and  third  persons  generally^  utter  strangeris^  to  the 
transaotiony  ought  not^  as  a  rule^  to  diepute  collaterally  the  wife's 
title  as  grantee  or  transferee  from  her  busband  under  the  convey- 
ance or  assignment.^*  ;  .    ,  • 

§  558.  Rescission  or  .Avai4ance. 

The  gift  or  vpljiflitary  oonveyanc©  once  dejiberatdy  and  abso- 
lutely made  cannot .  usually  be  recalled .  by :  the  settdofr  or  donor 
upoQ.  allegations  which,  fail  to  establiath  material  fraud  or  coercion 
in  the  inducement^  Or  a  mutual. material  mistake,  or  upon  any 
subsequent  change  of  circumstances,  such  as  death  or  divorcer 
This  is  the  usual  rule,  an-d  it  applies  to  a  husband's  gifts  to  his 
wife/^  But  the  wife's  gift  to  her  husband  appears  to  be  more 
leniently  regarded  in  this  respect  than  that  of  a  husband  to  his 
wife;  her  readier  liability  to  imposition  or  a  misapprehension  of 
legal  rights  being  admitted,  in  courts  of  equity,  in  her  favor.** 


41.  Sneeession  of  Desiiuii  123  La. 
468,  49  So.  23. 

42.  McMillan  y.  Peacock,  57  Ala. 
127;  Myers  t.  James,  2  Lea  (TeiiB.)* 
159. 

48.  Thomx)floa  v.  OomadsBioners,  79 
N".  Y.  54;  Seymour  v.  Fellows,  77  N. 
Y.  178;  Hollifield  v.  WiUdnsoii,  54 
Ala.  275;  Begraan  v.  Parr,  126  Mass. 
297.  But  see  Hoker  v.  Boggs,  63  HL 
161;  Chicago  V.  McGraw,  75  HI.  566; 
Huftalin  v.  Misner,  70  HI.  55. 

A  wife  has  been  allowed,  under  a 
postnuptial  settlement,  to  subject  her 
property  to  her  husband 's  debts.  Mtil- 
ler  T.  Bayly,  21  Gratt.  (Va.)  521. 

44.  Jagers  v.  Jagers,  49  Ind.  428; 
Chew  ▼.  Ch^w,  38  Iowa,  405.  If  the 
husband  made  the  gift,  Itnowing  that 
his  wife  had  another  husband,  he  can- 
not, after  divorce,  have  the  gift  set 


aside.  Cfhew  v.  Chew,  88  lowaj  405, 
And  see  as  to  wife^s  alleged  miscon- 
duct, Kehr  v.  Smith,  20  Wall.  (TT. 
S.)  31. 

45.  Boyd  V.  De  La  Montagnie,  78 
N.  Y.  498;  Smyley  v.  Beese,  53  Ala. 
89;  Campbell's  Appeal,  80  Pa.  298. 
A  provision  more  beneficial  to  a  hus- 
band than  is  reasonable  may  be  set  up 
as  an  abuse'  of  his  confidential  rela- 
tion to  his  wife;  McBae  v.  Battle,  69 
N.  C.  98;  Witbeck  ▼.  Witbeek,  25 
Mich.  439.  Bee  also  Birdsong  v.  Bild- 
eong,  2  Head  (Tenn.),  289;  Wells  v. 
Welte,  35  Miss.  638;  McClellan  v. 
Kennedy,  3  Md.  Ch.  234. 

Gifts  and  voluntary  transfers  b^  the 
husband  to*  third  persons,  if  not  with 
the  actual  intent  of  defeating  the 
wife's  rights,  are  held  in  Maryland 
to  be  sustainable,  though  leaving'  her 
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But  it  maj  be  said  generally  that  a  gift  by  one  spouse  tathe  other 
once  completed  cannot  be  revoked  or  annlled  without  the  mutual 
assent  of  donor  and  donee,^^  and  will  net  be  set  aside  on  a  wife's 
remarriage  after  a  divorce^  though  the  gift  was  made  in  contem- 
plation of  such  divorce/^  but  may  be  set  aside  if  procured  bj 
fraud/*  or  if  made  without  knowledge  of  the  donee's  adultery.^ 
The  use  of  more  than  a  persuasive  argument  to  obtain  a  gift  will 
ijQ validate  it/^  l  A  wife  is  not  estopped  by  acts  subsequent  to  a 
void  conveyance  to  her  husband  from  recovering  the  property  from 
hiiu/^  nor  from  successfully  defending  against  a  void  note  to  him, 
even  in  the  hands  of  his  indorsees.^'  Wh^e  spouses  make  a  con- 
tract whereby  the  wife,  for  a  consideration,  releases  all  rights  for 
dower,  alimony  and  maintenance,  her  later  action  for  divorce  and 
alimony,  not  defended  by  him,  is  not  a  rescission."  Where  a 
contract  between  spouses  is  void  or  set  aside,  the  consideration 
will  be  returned.*^  It  was  held  otherwise  where  a  husband,  whose 
gift  from  the  wife  was  set  aside  for  fraud  or  duress,  had  incurred 
expenses  in  the  care  of  the  property  which  he  never  expected  or 
asked  to  be  reimbursed  for/*  Where  a  deposit  stands  in  the  name 
of  a  wife,  creating  a  presumption  of  a  gift,  his  large  money  legacy 
in  his  will  will  not  defeat  the  wife's  right,  though  he  left  no  prop- 
erty to  pay  the  legacy/*  The  right  to  assail  a  deed  from  a  hue- 
band  to  a  wife  because  in  violation  of  the  Georgia  statute  requir- 
ing an  order  of  court  to  validate  a  sale  of  the  separate  estate  of  the 

without  the  means  of  subsistence;  but  50.  (Ch,  1908),  Scholtse  ▼.  Sehnltse, 

here  the  statutes  of  Elizabeth  would  73  N.  J.  £q.  597,  75  A.  824  (affd.,  74 

apply.    Feigley  ▼.  Feigley,  7  Md.  537.  A.  1135). 

46.  2  Schoul.  Pen.  Prop.,  Part  V,,  51.  Oonnar  v.  Lea«h,  84  Md.  571, 
eh.  3;. Garner  v.  Graves,  54  Ind.  188;  36  A.  591. 

James  ▼.  Hanks,  202  HI.  114,  66  N.  KL  National  Granite  Bank  v.  Tjn- 

E.  1034.  dale,  176  Mass.  547,  57  N.  £.  1022, 

47.  West  V.  Burke,  165  App.  DiT,       51  L.  B.  A.  447. 

667,  151  N.  Y.  8.  329.  5S.  O'Digr  y.  Meadows,  194  Mo.  5SS, 

4$.   Womack  ▼.  Womaek,   73   Ark.  92  S.  W.  637,  112  Am.  St.  B.  542. 

281,  83  S.  W.  937  (motion  to  modify  54.  Pay  t.  Fay,  165  CaL  469, 132  P. 

opinion  denied,  83  Axk.  281);  Horsen  1040;  Wilson  t.  Mullins  (Ky.),  119 

V.  Hnrsen,  212  HI.  377,  72  N,  E.  1034,  8.  W.  1180;  Newby  v.  Cox,  81   Ky. 

103  Am.  St  B.  230;  Stout  v.  Stout,  58,  4  Ky.  Law,  744;  Ice  t.  Ice,  26 

165  Iowa>  552,  146  N.  W.  474,  L.  B.  Ky.  Law,  1065,  83  8.  W.  135. 

A.  1915  A.  711.  55.  Hoag  t.  Hoag,  210  Mass.  94,  96 

49.  Evans  ▼.  Evans,  118  Ga.  890,  N.  E.  49. 

46  8.  E.  612;  Warliek  ▼.  White,  86  5&  In  rt  Klenlie's  Estate^  210  Pa. 

N.  G.  139,  41  Am.  B.  453;  Thomas  ▼.  572,  60  A.  166. 

Thomas,  27  OUa.  784,  109  Pac.  825, 

35  L.  B.  A.  (N.  a)  124.  n 
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wife  16  persond  to  her,  and  ciannot  be  exercised  by  k '  stranger  to 
the  title,*'  or  by  the  husband's  heiraf  ■•  or  creditors.  ••^ 

Under  the  Louisiana  statute,  interspousal  donations  are  always 
revokable  except"  as  against  third  possessors  acquiring  property  by 
a  prescription  of  ten  years.*^  By  statute  in  the  same  State,  gifts 
between  spouses,  except  in  the  three  cases  specified  by  the  statute, 
are  void,  even  between  the  parties/^  Under  the  Michigan  statute 
a  voluntary  conveyanc^e  from  a  husband  t6  a  wife  cannot  be  set 
aside  by  either  party  except  for  fraud.** 

§  559*  Gifts  in  Fraud  of  Creditors: 

A  gift  from  one  spouse  to  the  other  is  valid,  against  subsequent 
creditors  of  the  donor,'*  even  though  such  donor  subsequently  has 
pofisesaitm  and  use  of  the  property;^  but  not  against  those  to  whom 
the  donor  contemplates  becoming  indebted  when  he  makes  the 
gift.**  The  mere  fact  that  the  husband  owed  money  to  the  wife 
will  not  validate  a  conveyance  by  him  to  her  made  for  the  purpose 
of  avoiding  liability  as  indorser  on  a  note  not  then  due,  where  the 
wife  knew  of  the  fraudulent  nature  of  the  transaction.** 

The  fraudulent  effect  of  a  mere  gift  by  husband  to  wife,  which 
consists  in  placing  the  property  beyond  the  reach  of  his  creditors, 
is  not  averted  by  the  fact  that  the  wife  did  not  know  the  gift  was 
improper,  so  long  as  she  knew  he  was  indebted,  nor,  in  general, 
does  it  appear  that  her  knowledge  is  of  consequence,  since  the 
creditor's  intent  is  here  the  material  point  to  consider.*^ 

Even  accumulations  by  labor  and  the  natural  produce  of  the 
fund  may  be  reached  by  creditors,  where  the  original  fund  was 
transferred  to  his  wife  in  fraud  of  their  rights  by  an  insolvent 
husband,  and  by  way  of  voluntary  gift  to  her.** 

57.  Scaife  v.  Scaife,  134  Ga.  1,  67  64.  Swindell  v.  Swindell,  153  N.  C. 

8.  E.  408.  22,  68  8.  E.  892. 

68.  Munroe  v.  Baldwin,  145  Ga.  215,  65.  Lavigne  v.  Tobin,  52  Neb.  686, 

88  8.  E.  947.  72  N.  W.  1040. 

59.  Williams  v.  Bhodes,  149  Ga.  170,  66.   Strassburger   v.   McGovern,   66 

99^  8.  E.  531.  Pittsburgh  Legal  Journal,  653. 

60  Leverett  v.  Loeb,  117  La.  310,  67.  Matson  v.  Melchor,  42  Micb.  477. 

41  80.  584.  Of.  as  to  antenuptial  settlement  upon 

61.  Kelly  v.  Kelly,  131  La.  1024,  60  a  wife,  who  knew  her  husband  to  be 

80.  671.  embarrassed,  but  did  not  know  he  was 

68.  Judd  V.  Judd,  192  Mich.  198,  insolvent,  9upra,  Prewit  v.  Wihon,  103 

158  N.  W.  948.  XT.  8.  22. 

I.  Morey  v.  WUey,  100  111.  App.  68.  Hamilton  ▼.  Lightner,  53  Iowa, 


75 ;  Pare  v.  Benfro,  178  Ky.  143,  198  470.  But  intent  to  defraud  in  con-vcy- 
8.  W.  553;  Sawyer  v.  Metters,  133  ing  a  farm  does  not  necessarily  im- 
y^is.  350,  113  N.  W.  682.  pair  the  wife's  rights  to  crops 
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The  statute  of  13  Eliz.,  cb.  5^  is  generally  recqgnized  tlurouglioat 
the  United  States;  in  some  cases  having  been  formally  re^nacted; 
in  others,  claimed  to  be  part  of  the  common  law  transported  hither 
by  the  first  settlers;  and  hence  gift^  of  goods  and  chattels,  as  well 
as  voluntary  conveyances  of  lauds,  by  writing  or  otherwise,  are 
void  when  made  with  intent  to  delay,  hinder,  and  defraud  cred- 
itorsy  even  though  the  gift  or  conveyance  be  to  wife  and  children.** 
For  it  is  a  maxim,'both  at  the  civil  and  common  law,  that  the  claims 
of  justice  shall  precede  thos^  of  affection.^^ 

thereon.  Sanders t. Chandler, 26 Mi|ui,  ^    3  J0>n6.  CSu-.491;  Pinney.  ^  ]Ml0W8» 
273. 


69.  2  Kent,  Com.  440,  441,  and  cases 
eited;  Bayard  v.  Hoffman/ 4  Johns. 
Ch.  450;  Moa;tgomer7  y.  Tillej,  1  B., 
Hon*  (Kjr.)  157;  Beade  y...  Liyingston« 


15  Vt.  525;  Simpson  y.  Graves,  Itilej 
Oh.  232 ;  Sexton  v.  Wheaton,  &  Wheat. 
(U.  "S.)  229;  1  Am.  Lead.  Cas;  U 

70.  Cieero,  de  Off.  J.  li^  mtsd  In  3 
Kent|  Com.  441. 
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CHAPTER  XX Vn. 

CONTETAIfCBS  AND  MORTGAGES  BETWEEN  SPOUBBS, 

BBOnOK  560.  Conyejancesand  Leases. 

561.  Mortgages. 

562.  Operation  aind  Effect. 

563.  Transfers  of  Personalty. 


§  560,  Conveyances'  and 

A  conveyance,:  by  husband  and  wife,  of,  land  belonging  to  the 
wife,  to  a  third  person,  and  a  iK>nv)eyance  of  the  same  land  by  sucli 
third  person  to  the  htisband,  vests  the  entire  title  in  the  hnsband.'^^ 
But  a  conveyance  of  lands,  by  the  wife  directjy  to  her  husband, 
especially  if  it  be  voluntary,  has.  been  considered  ineffectual  and 
void.  And  under  the  early  Married  Women^s  Acts  her  right  to 
make  such  ^.conveyance  was  generally,  though  not  universally, 
denied,  and  she  mast  loonyey  jSirou^  a  thipd. person,  her  husband 
joining  in  the  conveyance/*  In  inany  States  the  wife's  convey- 
ance, directly  to  her  husband  is  absolutely  void  in  law  and  equity; 
and  the  safer  course  must  be  to  convey  through  a  third  party/* 
Not  only  was  the  wife  incompetent  to  convey  at  common  law,  but 
the  husband  could  not  take  under  such  a  conveyance.^*  A  convey- 
ance by  a  wife  directly  to  her  husband  might  in  certain  cases  be 
enforced  in  equity/^  where  the  husband  acted  in  good  faith,  and 

71.  Merriam  t.  Harsen,  4.!Edw.  Oh.  11  Bush  (Ky.),  241;  Toungy.  Brown, 

(N.    Y.)    70;    Durant  v.    Batchie,   4  136  Tenn.  184>  188  8.  W.  1149. 

Hasott  (U.  8.)  45 ;  Qarvin  v.  Xagram,  73.  Kinnaman  v.  P^le,  44  Ind.  2i75 ; 

10  Bich.  £q.  (8.  C.)   130;  Bowen  y.  Postnuptial  Settlements,  ante,  §  520. 

Bebree^  2  Bush  (Ky.),  112.     This  is  A  deed  not  expressed  on  its  face  as 

a  good  oonyeyanee,' even  though,  the  discharging  the  lien  of  a  mortgage 

thitd  person  be  an  adult  son.    Chieago  held  in  trust  for  the  wife  does  not 

T.  MeGraWy  75  SI.  566*  operate   to   extinguish,   even    though 

7S.  White  v.  Wager,  32  Bvttt.  (N.  husband  and  wife  joined  in  the  eon- 
T.)  250;  Winaim  v.  Peelblefl,  82  N.  ,T.    .  vejance.     Elein  v.  Caldwell,  91  Pa. 

423;  Oebb  T.  Bose,  40  Md.  387;  Pres-  HO. 

ton  ▼.  Fryer,  38  Md.  Siai;.  Fowler  v.  74,  Blder  y.  Elder,  256  Pa.  139,  100 

Tiebein,  16  Ohio  St.  .498.     But  s^e  A.  581;  Bt^ehanan  y.  CorsoU)  51  Pa. 

Bobertson  ▼•  Bobertsonv  2^  Iowa,  350 ;  6uper.  558.. 

Hannaford  v.- Dowdle, .  76  Axk.  127,  75.  Johnson^  y.  Jouehert,  124  Ind. 

86  S.  W.  818;  Leach  v.  Bains^  149  105,  24  J^.  E*  580,  8  L.  B.  A.  795; 
Ind;  152,  4S.  N.  JP.  8^8;  Wicks  y.  .  McCord  v.  Bright,  44:  Ind,  App.  275, 
Dean,  103  Ky.  69,  19  Ky.  Law,  17Q8,    .  97  N.  B.  654;   VicToy  y.  Vieroy,  80 

44  8.  W.  397;  Ketfnedy  y.  Ten  Brpeck,  Ky.  Law,  47,  45  8.  W.  75.5  Dfuglass 
37                      .r,     rj            , 
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with  proper  motives  and  purposes.'*  Such  a  transaction  will  be 
more  closely  scrutinized  by  the  courts  than  a  similar  conveyance 
by  the  husband  to  the  ^v^if e;  ?''  but  it;  some  States  she  may  convey 
directly  to  him/®  even  though  the  property  was  acquired  before 
she  had  statutory  power  to  convey  it  to  him/*     She  may  do  so  by 


T.  Douglass,  51  La.  Ann.  1455,  26  So. 

546;   Alexander  v.   Shalala,  228  Pa. 

297,  77  A.  554;  Wicker  v.  Dun,  225 

Pa.   305,  74   A.   64;    Giffin   t.   OifiSn 

(Tenn.),   37   S.  W.  710;   Hughey  v. 

MoBby,  37  Tex.  Ciy.  76,  71  S.  W,  395; 

Jarrell  v.  Crow,  30  Tex:  Civ.  629,  71 

8.   W.   307 ;    Kelley  v.  Dearman,   64 

W,  Va.  49,  6S  S.  E.  693;   Smith  ▼. 

Vineyard,  58  W.  Va.  98,  51  S.  E.  871. 

7«.  Wood  V.  Wood,  100  Ark.  372, 

172  8.  W.  860;  In  re  Williams,  4  Del. 

.  -^01,  88  A,  71^6,    .         . 

77.  Hannaford  v.  Dowdle,  75  Ark. 
127,  86  8.  W.  8l8;  McDonald  v. 
Smitfa,  95  Ark*  523,  130  S.  W.  515. 

78.  Wella  v..  Caywood,  3  Colo.  4^7; 
Postnuptial  Settlements;  Sample  v. 
Guyer,  143  Ala.  613",  42  So.  106; 
Whittaker  v.  Van  Hoose,  157  Ala.  286, 
47  So.  741;  Tyler  v.  Currier,  147  CaL 
31,  81  P.  319;  Despain  v.  Wagner, 
163  m.  598,  45  N.  B.  129^;  Stubbings 
T.  Stubbings,  248  HI.  406,  94  N.  B. 
54;  Noel  v.  Fitzpatxick,  124  Ky.  787, 
30  Ky.  Law,  1011,  100  S.  W.  321; 
Turner  v.  Shaw,  96  Mo.  22,  8  8.  W. 
897,  9  Am.  St.  B.  319;  Glascock  v. 
Glascock,  217  Mo.  362,  117  S.  W;  617; 
Haguewood  v.  Britain,  273  Mo.  8^, 
199  S.  W.  9J>0;  Butler  v.  Butler,  169 
N.  C.  584,  86  S.  B.  607 ;  Bea  V.  Bea, 
156  N.  C.  529, 72  S.  E.  673;  Lawshe  v. 
Trenton  Banking  Co.,  87  N.  J.  Eq.  56, 
M  A.  617;  Battle  t.  Claiborne 
(Ark.),  180  S.  W.  584;  Johnson  v. 
Austin,  86  Ark.  446,  111  8.  W. 
455;  Brandati  t.  McCutley,  124  Md. 
243,  92  A;  540,  L.  B.  A.  1916C, 
767;  Wilkinson  t.  Kne^and,  125 
Midi.  261,  84  N.  W.  142,  7  Det. 
Leg.  t^.  409;  Chittenden  v.  Chitt^n- 
den,  22  Ohio  Cr.  Ct:  498,  12  O.  C.  D. 
626;  Teager  ▼.  Yeager^  82  Wash.  271, 

'  144  F.>  23.' 


The  Alabama  statute  permitting 
conveyances  by  wives  to  third  persona 
under  certain  restrictions^  does  not 
permit  her  to  convey  to  her  husband. 
Osborne  v.  Coopef,  ],ia  >^.  405,  31 
8.  320,  59  Am.  St.  B.  117.  ITnder 
that  statute  it  hiu  been  held  that  a 
deed  from  a  wife  hx  her  husband  ze- 
serving  a  reversion  to  her  if  she  snr- 
vivos. him,  but  giving  him  iK>wer  to 
eonvey,  vdsted  an  absolute  title  in  the 
husbaoad^  Manfvedo  v:  Manfredo,  191 
Ala.  322,  68  So.  157. 

Under  the  Georgia  statute  the  ap- 
proval of  a  court  is  required  to  vali- 
date B  transfer  by  the  wife  of  her 
husband  of  her  .  se^iaratd  prdpert^y. 
Gordon  v,  Harris,  141  Ga.  24,  80  8. 
E.  276;  Buchannon  v.  James,  135  Ga. 
392,  69  '8.  E.  543;  Btonecipher  v. 
Kear,  131  Ga.  688,  63  S.  E.  215;  Car- 
penter V.  Bopker^  131  Ga.  546,  62  S. 
E.  983;  Webb  v.  Harris,  124  Ga.  723, 
53  S.  E.  247;  Sikes  v.  Bradley,  30 
Ga.  App.  470,  93  8.  £*  111.  Sueh 
a  conveyance  is  void  under  the 
Louisiana  '(itatnte  prcAibiti&g  sales 
between  spouses.  Douglass  v;  Doug- 
lass, 61  La.  Ann.  1455,  ^6  So.  546. 

Under  the  Tennessee  statute  pro- 
viding that  a  wife  ean  eoavey  as 
though  sole  only  when  ^e  abandons 
or  is  abandoned  by  h«r  husband,  or 
when  he  is  insane,  she  cannot  eonvey 
direetly  to  her  husband  when  she  is 
not  within  the  specified  classes.  Wor- 
rell V.  Drake,  110  Tenn.  808^  76  S.  W. 
1015.  In  that  State,  prior  to  a  stat- 
ute x>ermitting  her  to  oontraet  as  aole, 
sfaie  could  not  convey  to  him  even  by 
a  deed  otherwise  as  required  by  law 
and  in  which  he  joined.  BaBey  ▼. 
Apperson,  134  Tenn.  716,  166  8.  W. 
710. 

79.  SmelslBr  v.  Meier,  371  Mo.  178, 
196  8.  W.  23. 
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any  xecognized  form  af  convey on^oe/^  if;  ej^^c^ted  aa  required  by 
law,"  Such  a  conveyance  must  be  subject; ,to  the. rigbte. of  cred- 
itor$  \vbetber  antecedent  or  subsequent  to  the  trftpsaistioii ;  *'  ^sxi 
where  her.  right  to  the  property  is  question^  by  his  ctedito^  she 
has  the  burden  of  showing  her  right  affirmatively  and  distinctly/* 
A  husband's  agree^ient  to  support  the  wife's  childr^i  by  a  former 
marriage  will  support  such  a  conveyances'^  ,A  coiQveyanae  from 
a  wife  to  her  husband  throiigh  9  third  person  will  iiot  be  avoided 
for  his  coercion  where  the  evidence  is  not  olear/^  It  must  appear 
that  his  conduct  toward  her  was  of  such  a  character  as  to  preclude 
her  resisting  his  influence/* 

In  Arkansas  a  conveyance  by  a  wife  to  her  husband  passea  am 
equitable  interest  only^.the  legal  title  remaining  in  her/^  A  hiis^ 
band  taking  a  deed  from  his  wife  has  the  burden  of- showing  good 
faithy  the  want  of  undue  influence^  that  the  transaction  was  fair 
and  reasonable,  aud  the  consideration  adequate/*  Payment  of  a 
mortgage  from  a  wife  to  her  husband  cannot  be  inferred  from  his 
failure  to  foreclose  after  their  $eparation/*  In  Georgia  transfers 
of  property  by  a  wife  to  her  husband  are  not  binding. unless  made 
with  the  consent  of  the  superior  court/^  An  order  giving  sueh 
consent  cannot  be  validly  made  in  vacation/^  The  statute  doe^ 
not  apply  to  a  deed  reconveying  to  the.  husband  land  conveyed  to 
the  wife  as  security  for  a  loan.®*  The  statute  applies  to  transfer^ 
made  while  the  spouses  are  separated,  and  the  want  of  compliance 
with  the  statute  renders  the  deed  void,  and  not  merely  voidable/* 
Under  the  New  Jersey  statute  empowering  a  wife  w*bo  has  land  in 
the  State  and  who  is  living  apart  from  her  husband,  who  refuses 
to  support  her,  to  apply  to  a  court  for  leave  to  dispose  of  her  land 


80.  Powers  v.  Munsoiiy  .74  Wash. 
234,  133  P.  453. 

81.  FunkhoQser  v.  Fowler,  117  Tena. 
539,  101  S.  W.  769. 

83.  McCabe  v,  Guiao,  116  Miss.  Sl^^y 
77  80.  801. 

83.  Evan*  v.  BeU  (D.  0.),  48  Wash. 
L.  B.  218.  . 

84.  Schroeder  v.  Smith,  249  HI.  574, 
94  N.  E.  969. 

86.  Moormaa  t.  Board,  11   Baali 
(Ky.),  13$. 

88.  Kennedy    v.    Ten-  Broeek,    11 
Bttsh  (Ky.),  241.. 

87.  Mathy  v.  Mathy,  88  Ark.  56, 
113  8.  W.  1012. 


88.  JilcCord  T.  Bright,  44  Ihd.  App. 
275,    87    N.    E.    654;    Thompson    t. 
Brozo^  92  Waih.  79,  159  P.  105. 
.88.  Qtelts  ▼.  Martin,  90  8.  C.  14, 
72  8.  E.  550: 

90.  Webb.  v.  Hairis,  124  Ga.  723, 
53  8.  £.  247. 

91.  Prank  r.  MeEadiin,  148  Ga.  858, 
98  8.  K  497;  Boland  ▼.  Boland,  131 
Ga.  579,  62  8..E.  1042. 

98.  Tttmer  ▼.  Woodward,  183  Ga; 
467,  66  8.  E.  160. 

98.  EeholB  v.  Green,  140  Ga.*  678, 
79  8.  B.  567. 
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aB  sole,  except  such  as  is  given  to  her  by  him,  it  is  immaterial 
whose  fault  caused  the  separation.**  Under  the  Kentucky  statute 
relating  to  the  sale  of  land  for  reinvestment,  the  court  cannot  order 
the  sale  of  land  of  which  a  wife  is  the  owner  in  fee.*'  In  Tennes- 
see it  is  held  that  a  decree  rendered  in  an  ex  parte  proceeding  by 
spouses  to  obtain  leave  to  violate  a  restraint  of  alienation  in  a  deed 
creating  a  separate  estate  in  the  wife  is  void  for  want  of  jurisdic- 
tion.**  Likewise  it  is  the  older  rule  that  the  husband  cannot  con- 
vey real  estate  to  his  wife  directly,  and  without  the  intervention 
of  a  trustee.*^  '       '  ■■,'.. 

The  reason  of  this  rule  was  the  legal  unity  of' husband  and  wife 
at  the  conimonlaw,*'' while  the  statute  of  uses  furnished  a  mode 
of  conveyance  through  trustees.**  But  tho  husband  may  make  a 
valid  conveyance  to  his  wife  through  the  medium  of  a  third  per- 
son:* While  it  does  not  appear  that  a  deed  by  husband  to  wife  is 
cf  itself  valid  and  operative  in  equity  more  than*  law,  special  cir* 
cumstances  might  induce  a  court  of  equity  to  give  effect  to  it  where 
a  court  of  law  could  not ;  as  by  decreeing  the  husband  a  trustee 
for  his  wife;  not,  however,  without  strict  scrutiny  where  rights  of 
creditors  are  infringed,  nor  in  any  case  where  the  equity  is  not 
made  apparent.^     Under  some  statutes  he  may  convey  directly  to 

04.  In  re  Staheli,  78  N.  J.  Eq.  74,  Hooper,  50  Me,  371.     And  see  Albin 

78  A.  206.  V.  Lord,   39^  N.   H.    196;    Fowler   ▼. 

96«  Chenault  v.   Chenanlt,  22   Ky.  Trebein,  16  Ohio  8t.  493;  Kansom  ▼. 

Law,  122,  56  8.  W.  728.  .  Bansom,  30  Mich.  338 ;  WeUs  v.  Cay- 

96.  Travis  v.  Sitz,  135  Tenn.   605,  wood,  3  Col.  487. 

185  8.  W.  1075.  1.    A    judgment   lien    against    the 

97.  Voorheesv.  Presbyterian  Chorefa,  •  third  party  is  not  effectual  against 
17  Barb.  (N.  Y.)  103;  Bansom  v.  the  wife.  CDonneU  ^.  Kcw,  50 
Bansom,  30  Mich.  328.  How.  Pr.   (N.  Y.),  §  324.     And  see 

98.  1  Wadib.  Beal  Prop.  279.  Huftalin  ▼.  Misaer,  70  111.  55.     Be- 
•  99«    1   Boper,   Hus.   &  Wife,    53 ;      struction  of  unrecorded  deeds  will  not 

Thatcher '▼.  Oxnans/  3  Pick.  (Mass.)  invalidate  the  wife^s  title  as  against 

521;  1  Waslib.  Beal  Prop.  279;  Wms.  the  grantor  and  his  ieir.     Dakes  ▼. 

Beal  Prop.  185.    The  later  American  Spangler,  31$  Ohio  8t.'ll9;  Johnson 

eases  are  disposed  to  sustain  aU  duch  v.  BockwcU,  12   Ind.  76 ;   Battle  ▼. 

conveyances,  when  with  valuable  eoit  Claibome    (Tenil.),*  180  8.  Wi   584. 

sidetatiotty  upon    equitable    grounda  In   Arisona   the   common-law   rule 

Winans  V.   Peebles,   32   N.  Y:   423;'  requiring  the  inter^ntidtt  of  a  trustee 

Putnam  v.  Bicknell,  18  Wis.  83S;  8'  to  effectuate  a  transfer  of  property 

8feOiryBq.  Juris.^  $1804;  Wallings-  b^rtween     spouse    has  *  neter     been 

ford  V.  Allen,  10  Pet.   (TJ.  8.)    583*  adopted.     Luhrs  v.  Hanco^, -181  tJ. 

In Tiraa^hs  States  lihe .  trnfeitee  or  in-  S:'567;  21-8.  Ot.  "^26/45.111  Kd.  106^. 

termediate  grantee  is  no^  dispensed*  8.  Loomis  ▼.  Brush,  '36  Ml^h.  49; 

with  altogether  under  statutes  treat-  D^le  v.  Lincoln,  6S' TIL  22;'AultiMn 

]ng  the  wife  as  sui  jtoria,     Allen  ▼.  v.  Obermeyer,  6  Neb.  260.  '          '^- 
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her;  and  the  deed  (supposing  it  to  have  been  properly  recorded) 
will  be  good  againfit  all  but  injured  creditors,*  if  not  intended  to 
aroid  the  necessity  of  admihistration  at  bis  death.**  -  Under  such 
a  statute  a  husband  may  convey  to  his  wife  hits  inteirest  in  an 
estate  by  the  ^tirety.*  Such  a  transfer  will  destroy  the  tenancy, 
and  give  the  wife  sole  title  in  severalty.* 

In  West  Virginia  a  deed  by  a  wife  to  her  husband  of  real  estate, 
while  they  cohabit,  passes  no  title  wh^re  he  does  not  join.*  In 
the  same  State,  and  in  Arkansas  and  Delaware,  a  deed  from  him 
to  her  passes  an  equitable  title,  he  holding  the  legal  title  in  trust 
for  her,  without  power  to  incumber  it.''  His  grantees  takesrubject 
to  the  trust*  Under  the  Minnesota  statute  all  contracts  between 
spouses  as  to  their  real  estate  are  void>.  even  though  ma4e.  after, 
their  separation.*  In  Louisiana  a  deed  by  a  husband  tp  his  wife 
of  land  to  replace  tbe  value  of  real  estate  whict  is  part  of  her 
paraphernal  property  sold  by  him,  is  valid.^®  Since  the  statute  in 
tJiat  State  provides  a  means  whereby  wives  may  waive  their  rank 
of  mortgage  in  favor  of  subsequent  mortgages  6i  their  IiH^ands, 


S.  JeweU  ▼.  Porter,  11  7o0t.  (N. 
H.) 'S4;  Motte  V.  Alger,  15  Gray 
(ICass.)^  32^-;  Bnrdeno  *▼.  iLinperse, 
14  Hielu  9-1;:  Crowley  v.  Sf^vUig9 
Union  Bank  So  Trust  Co.,  30  Cal.  App. 
535',  ISfl'P.  194;  Koch  v.  Bailee,  176 
HI.  App.  379^  Merdmnttf'  &  Laborers' 
Bnilding  Ass'n  v.  .8^nlan,  144  Ind. 
11,  4Z  N.  E.  1008;  Hellyer  v.  Hellyer 
(Iowa),  112  K.  W.  196)  Spronl  ▼. 
Atehison  Nat.  Bank,  22  Kan.  336 ;  lee 
v.  lee,  26  Ky.  Law,  1066,  S3  8.  W. 
135;  Wooden  ▼.  Wooden,  72  Mieh.  347, 
4  N.  W;  460;  StranssvV  Par  shall,  91 
Mieh.  475,  61  N.  W.  1117;  Carrier  ▼. 
Teeke,  S4  Neb.  60,  120  N.  W.  1015; 
Kent  ▼;  Tallent,  75  Okla.  185,  183  P. 
422 ;  Watt*  v.  Bruee,  81  Tex.  Civ.  347, 
72  8.  W.  258;  Shorett  v;  Signer,  58 
Wash.  895,  107  P.  1033;  Beagle  t. 
Beagle,  179  Pa.  89,  36  A.  191. 

TTnder  the  Missouri  statute  a  hus- 
band may  convey  to  a  wife  through 
a  third  person  an  estate  in  land,  to 
commence  at  his  death  and  thereafter 
during  her  life,  without  creating  any 
particular  estate.  O'Day  t.  Meadows, 
194  Mo.  588,  92  S.  W.  637,  112  Am. 
8t.  B.  542.    A  later  case  in  the  same 


State  holds  that  the  same  was  true 

of   a   direct   conveyancie'  before   the 

>  Married   Womea.'0   Aet.      Carson  '  t. 

:  Behold  &  Jennt^ga  Lumbez.Cq.,  ^0 

Mo.  238,  192  8^  W.  1018. 

8a.  Eves  v.  Bbberts,  96  Wash.  99, 
164  P.  915. 

4.  Hardwiek  ▼.  Salai,  46  Misc..  1,  93 
N.  T.  8.  265;  Mardt  ▼.  Scharmach, 
65  Misc.  124,  119  N.  Y.  8.  449.     ' 

6:  Demerge  v.  Mitchell,  1«7  Mich. 
683,  154  N.  W.  22.  ' 

«.  Smitli  V.  Vineyard,  58  W.  Vk.  98, 
51  8.  E.  871. 

7.  Garter  v.  McNeal,  86  Ark.  150, 
110  8.  W.  222;  Stricklin  t.  Moore, 
98  Ark  30,  135  8.  W.  360;  Maupin  t. 
Gains,  125  Ark.  181,  188  8.  W.  552; 
Williams  ▼.  Betts  (Del.),  98  A.  371; 
Swiger.V.  Swiger,  58  W.  Va.  119,  52 
8.  E.  23. 

8.  Bepue  v.  Miller,  65  W.  Va.  120, 
64  8.  E.  740. 

9.  Phillips  y.  Baker,  66  Minn.  152, 
70  N.  W.  1082  (mortgage). 

10.  Provost  V.  Provost,  4  Mart.  (O. 
8.)  (La.),  506;  Pons  t.  Yatoo  &  M. 
V.  B.  Co.,  122  La.  156,  47  So.  4491 
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they  cannot  do  so  by  nuakiog  in  a  notarial  act  •  an  unfounded 
acknowledgment  of  payment  by  her  husband  of  paraphernal  funds 
converted  to.  his  own  use,  with  authority  to  the  recorder  to  erase 
the  mortgage  from  the  record/^ 

Under  some  statutes  the  wife  may  lease  directly  to  her  husband," 
and  the  husband,  perhaps,  to  the  wife ;  and  here,  too,  the  medium 
of  a  trustee  may  be .  invoked  by  way  of  assignment.  Practical 
difficulties  may  arise,  however,  in  suing  upon  the  covenants  as 
between  husband  and  wife  directly,  8o  contrary  are  all  such  trans- 
actions to  the  old  rule  of  coverture." 

§  561.  Mortgages. 

A  mortgage  by  a  hu&band  to  his  wife  is  now  usually  held  valid.** 
A  wife  may  acquire  alid  foreclose  a  mortgage  on  her  husband's 
property,  even  though  she  joined  to  release  dower.**  The  same  is 
true  where  she  pays  off  his  note  and  mortgage  and  takes  an  asaign- 
ment." 

§  562.  Operation  and  Effect. 

Where  a  husband  conveys  property  to  his  wife,  the  presumption 
that  he  intends  a  conveyance  of  the  beneficial  as  well  as  ihe  legal 
title  is  very  strong.*^  Such  a  conveyance  vests  title  in  her  as 
against  her  husband  and  those  claiming  under  him,  and  is. subject 
to  her  conveyance  or  devise,**  even  though  he  remains  in  possession 
of  and  farms  the  land  and  pays  taxes,  unless  he  regains  title  by 
adverse  possession,**  or  even  if  the  husband  has  used  community 

11.  Equitable  Securities  Co.  v.  Tal-  75. N.  W.  177;  OUv^  vi  Sample,  78 

bert,  40  La.  Ann.  1893,  22  So.  762;  Ean.  582,  84  P.  188. 

Tobin  y.  White,  142  La. 84,  76  So.  248.  18.  Milam. v.  €ol^,  144  Ala:  S35, 

la.  Albin  y.  Loid,  39  N.  H.  196 ;  39   So.   511 ;    Ponuelly  ▼. 


America  Bank  y.  Banks,  101  U..S.:240.  154  GaL  J»61,  97  P.  431,^  Shea  y.  Me- 
la. Jeune  y.  Marble,  37  Mich.  319 ;  Makon,    Id   App.    D.   C.    65 ;    Jn   t$ 
supra,  §  411.                                              .  Pieper's  Sstate,  45  Iowa,  373, 124  N. 
14.  Cort  y.  Benson,  159  Iowa,  218,  W.  181 ;  English  v.  English,  229  Mass. 
140  N.  W.  419.  11,  118  Ni  E.  178;  Haiaes  y.  Boyd- 

16.  Crosby  y.  Clem,  209  Mass.  198,  house,  83  N.  J.  Bq.  675,  98  A.  190. 
95  N.  K  297 ;  Youmans  y.  hoxkjf  56  Where  a  grantor  had  preyiously  ez- 

Mich.   197,  22  N.  W.  282 ;   Graham  eeuted  deeds  to  a  hnsband  which  were 

y.  Lamb,  120  Mich*  577,  79  N.  W.  not  recorded,  and  where  a  wife  re- 

804,  6  Det.  Leg.  N.  276.  corded  the  deeds  to  her,  it  was  held 

16.  Pitcher  y.  GrijOStfas^  216  Mass*  that  she  was  entitled  to  a  cancellation 
174,  103  N.  E.  471.  of  the  first  deeds.     Ball  y.  BaU,  97 

17.  In  re  Poss,  147   P.  790',   Mo-  App.  D.  347,  89  N.  Y.  8.  1046;  Stolte 
Cartney  y.  Pletcher,  11  App.  D.  C.  1;  v.  Karren  (Tex.),  191  S.  W.  600. 
McGomb  y.  McComb,  241  HI.  458,  89  19.  Bias  y.  Reed,  169  CaL  83,  145 
N.  E.  714;  Boper  y.  Getman  (Iowa),  P.  516. 
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justiifiAble.caijpe."     She  maj.be  shown  to.  hold  it  m  tjnjstf^^  rSh^.. 
may  acquire  a  life^^tat©  ^  his  land  hj  a  d^d  in  >fhic^,.ah^;  jqixfn . 
which  .reserves  to  both  ^jwnses  life  estate  in  the  granted  property." 
A  wife  taking,  property  f jrom  Jierrhvisfband.  f oi:  a  pominal  cfpn^idcr- 
ation  take3  only  his  interest,  and. is  not  a  bona  fide  piii:phas^  for,, 
vali;ie.^*  .  In  the  absence  of  statute  the.  want  of  record  does,  not 
affect  the^  validity  of  .^  oonvey^nce,  as  between,  th^  parties,"  .hut 
as  against  third  persons  the  deed  must  be  recorded  to  V©  effectjaal," 

§  563.  TmnaltTS  oiPww^nsAty.  r       :        > :: 

In  some  States  transfers  Qf  personal  property  between  sponged 
are  valid. *^  In  such  case  the  ^ransfeiree  may  replevy  it  from  those 
wrongfully  seizing  it  as  the  property  of  the  transferor.*'  Where 
such  transfers  are  not  valid  at  law  equity  will  sometimes  enforce 
them.**  It  has  been  held  that  a  wife  holding  a  valid  mortgage  of 
her  husband's  personal  property  may  have  the  statutory  remedy 
against  an  officer  attaching  it  as  the  property  of  the  husband.** 
A  transfer  by  a  husband  to  a  wife  through  a  third  person  has  been 
upheld  where  both  bills  of  sale  were  handed  to  her  without  having 
been  actually  in  the  hands  of  the  third  person.*^  Under  the  Xorth 
Carolina  statute  a  transfer  of  an  insurance  policy  for  the  benefit 
of  the  wife  is  within  its  requirement  that  contracts  between  the 
spouses  impairing  or  altering  the  body  or  capital  of  her  personal 
estate  for  more  than  three  years  to  be  in  writing  and  acknowledged 


aO.  Bott  v.  Wright  (Tex*),  132  S. 
W.  960. 

SI.  Pureell  v.  Purcell,  17  Bet.  Leg. 
N.  594,  127  N.  W.  310. 

22.  Wilson  v.  Wilson,  86  Md.  638» 
39  A.  276;  Walston  ▼.  Smith,  70  Vt. 
19,  39  A.  252;  Oliver  ▼.  Sample,  72 
Kan.  582,  84  P.  138. 

28.  Beigel  v.  Beigel,  243  HI.  626,  90 
N.  B.  1108. 

S4.  Acker  v.  Pridgen,  158  N.  G. 
337,  74  8.  B.  335;  Morgan  ▼.  North- 
ern Pac.  Ky.  Co.,  50  Wash.  480,  97  P. 
510;  Perkin3on  ▼.  Clarke,  135  Wis. 
584,  116  N.  W.  229. 

26.  Tyler  v.  Currier,  147  Cal.  31, 
81  P.  319. 

26.  Austin  Clothing  Co.  ▼.  Posey, 
105  Miss.  720,  64  So.  5,  1  A.  L.  R. 
13. 


27.  In  re  Hoffman,  199  F.  448;  V.  G. 
Fischer  Art  Co.  v.  Hutchins,  41  App. 
D.  C.  156;  Butler  v.  Farmers'  Nat. 
Bank,  173  la.  659,  155  N.  W.  999; 
Sherman  v.  Davenport,  106  la.  741, 
75  N.  W.  187;  Kraft  v.  Kraft,  70 
Minn.  144,  72  N.  W.  804;  Pedrick 
V.  Kuemmell,  74  N,  J.  379,  65  A.  906 ; 
Connar  v.  Leach,  84  Md.  571,  36  A. 
591. 

28.  Faddis  ▼.  Woollomes,  10  Kan. 
56. 

99.  Thomas  v.  Harkness,  13  Bush 
(Ky.),  23;  Kulin  v.  Heller,  69  N.  J. 
Law,  33,  54  A.  519. 

80.  Duggan  t.  Wright,  157  Mass. 
228,  32  N.  B.  159. 

SI..  Garwood  v.  Garwood,  56  N.  J. 
Eq.  265,  38  A.  954. 
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in  a  certaiii  way.**  The  Missonri  statute  requiring  the  writtea 
assent  of  ^e  wife  to  enable  her  husband  to  pass  title  to  her  per- 
sonal property  is  not  complied  with  where  she  delivers  to  him  her 
note  indorsed  in  blank,**  nor  where  the  f a<yt  fliat  she  joins  with  him 
in  a  deed  of  her  property  and  permits  the  grantee  to  pay  in  part 
with  a  note^payable  to  her  husband.  Except  as  modified  by  the 
Louisiana  Act,  No.  94  of  1916,  a  wife  in  that  State  may  not  con- 
vey her  paraphernal  property  !»  her  husband  in  trust  for  a  third 
person  foi^  lif 6." 

82.  Sjdnor  y.  Bojd,  119  N.  0.  481,  Uk  iMJeei^or  ^  BoUwd,  6e.  Xo. 

26  S,  E.  92,  37  Jj,  B.  A.  73^.  App.  324. 

33. .  Case  y.  fispensehied,  169  Mo,  '  35.  Karka  V.  Loewenberg,  143  Ia. 

216,   69   S.   W;   276,'  92   Am.   St.  B.  196,  7S  So.  444. 
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CONVEYANCES  TO  SPOUSES.    . 

Bmmovr  5iS4.  Estate  bj  the  Entiristy  in  Land. 

565.  Estate  by  the  Entirety  in  Personalty. 

566.  Essentials  of  Estate  by  thi?  Entirety.         ..      * 

567.  Possession  as  Between  Spouses.' 

568.  iEfTect  of  Partition  and  Divorce. 

569.  Effect  of  Statutes. '   • 

5T0.  Spouses  as  l^en^ts  in  Common. 

571.  (Spouses  as  Joint  Tenants. 

572.  Bights  of  Creditor?. 

573.  Conveyance  or  Mortgage. 

574.  Bule  in  Equity  as  to  Oift  or  Conveyance  to  Sponses;  Bi  Ctoae^al. 
575!  Resulting  Trust."     \  ' .     '. '  '       . 

576.    Effect  of  Purchase  kt  Judicial  Aale.  ' '        ^  '       :  ' 

577.*   As  to  Insurance  on  Husband's  Liftf  lA  Favor  of  Wife.      ' 

578.    Equitable  ttelief. 

•  ■*'"•'  ?  .  1      ,'  .    . •  •  •  r    . . .      . 

§  564.  Estate  by  thePEtltlifet^  in  Land. 

It  may  her^  be -added  .that,  at  ttj^  comnioii  law,  a  conveyance  oif 
land  to  husband  «nd  wifa  <and  tli^ir  heirs  yests  the  entirety  in 
each  of  theiti ;  and  upob  thi^  death  of  one  th6  survivor  takes  the 
whole  estate,  discharged  of  the  other's  debt&;  and  to  the  ^xclnsioin 
of  the  heirs  of  the  deceased.**..  The  ienmcj  may  be  created  by  fi 

8d.  WrigW  V.  Sadler,  20  N^  Y.  320;  Russell  (N.  C.)',  lOi  fil.  E.  495;  Mait- 

Banton  v.  Campbell/ 9  B.  Mon.  (Ky.)  ten  v.  Barley,  174  Ind.  620,  92  N.  E. 

587;    C^lson  v.  Zimmerman/ 12  Mis.  738;  Dotson  V.  Faulkenberg/ 186  Ind. 

385;    Bates   V.    Seely,    46    PW    248;  417,  116  N;  R  577;  Tharp  V.  TTpdike, 

French  V.  Mehan,  66  Pa.  ^86;  Robin-  55   Ind.   App.    452,    102   N.    E.    855; 

son  V.  Eagle,  29  Ark.  202^  Marburg  ^olmes  v.  Holmes^  70  Kan.  892,  79r  P. 

V.  Cole,  49  Md,  402;  i'isheir  v.  Provin,  ifeS;  Louisville  y.  Colebiirne,  108  Ky. 

25  Mich.  347;   Johnson  v.'  Austin,  86  420,  22  Ky.  law,  64,  56  8.  W.  681; 

Ark.  446,  111  S.  W.  455;  Johnson  y.  'Frey  v.  McGraw,  127  Md.  23,  95  A. 

Johnson,    122    Arki    363,    183    8.   W.  960;   Lang  v./^ilmer,  131  Md.  215, 

967;  Maxey  v.  Logan,  131  Ark.  593,  ioi  A.  706;  Woodard  v.  Woodard,  216 

198  8.  W.  270;  Bobertson  v.  BobUison,  Mass.  1, 102  IT.  E.  921;  Hoag  v,  Hoag, 

87  Ark.  367,  il2  8.  W.  883;  Naler  v.  213  Mass!  50,  99  N.  E.  521;  Ap^al  of 

Ballew,   81   Ark.   328,  99  8.   W.  72;  Lewis,  85  Mich.  340,  48  N.  W.  680, 

McWhorter  v.  Green,  111  Ark.  1,  16fe  24   Am.   R.    94  j   W.   C.   Ellis  Co.   v. 

8.  W.   1100;   Kunz  v.  Kurtj,  8  Del.  Walker,    10^   Miss    326,    58    So.    97; 

Ch.     404,     68     A.     450;      Marshall  "Wilson  v.  Frost,  186  Mo.  311,  85  8. 

V.     Lane,     27     App.     D,     C.     276;  W.  375,  105  Am.  St.  B.  619;  Moss  v. 

English    v^    English,    66    Fla.    427,  Ardrey,  260  Mo.  595,  169  8.  W.  6; 

63    So.    822;     Kron    v.    Eron,    195  Holmes  v.  Kansas  City,  209^  Mo.  513, 

HL  181,  62  K  E.  809;  Alles  v.  Lyon,  108   8.  W.   9    (reh.   den.,   108   8.   W. 

216  Pa.   604,  66  Atl.   81;    Odum  v.  1134;  Otto  f.  Stifel's  Union  Brewing 


§  5ft4 


HtrsBATO)  Aixt)  wn^E.' 


K 


586 


joint  devise  to  spouses/^  and  an  equitable  estate  by  the  entirety 


Co.  V.  Sax7,  273  Mo.  159,  201  8.  W. 
67,  L.  R.  A.  1918C,  1009;  Burke  ▼. 
Murphy,  275  Mo.  397,  205  S.  W.  32; 
Frost  V.  Frost,  200  Mo.  474,  98  8.  W. 
627;  Hume  v.  Hopkins,  140  Mo.  65,  41 
8.  W.  784;  Ashbaugh  v.  Ashbaugh, 
273  Mo.  353,  201  8.  W.  72;  Eamond- 
son  V.  Moberly,  98  Mo.  523,  11  8.  W. 
990;  Murchison  v.  Fogleman,  165  N. 
C.  397,  81  8.  E.  627;  Qinn  y.  Ed- 
mundson,  173  N.  C.  85,  91  8.  E.  696; 
Harris  t.  Carolina  Distributing  Co., 
172  N.  C.  14,  89  8.  E.  789;  Dorsey  v. 
Kirkland,  177  N.  C.  520,  99  8.  E. 
407;  Morton  y.  Blades  T^umber  Co., 
154  N.  C.  278,  70  8.  E.  467 ;  Bay  y. 
Long,  132  N.  C.  891,  44  8.  E.  652; 
Kimble  y»  Newar^L,  9X.  N.  J.  249,  102 
A.  637;  In  re  McKelway's  Estate, 
221  N.  Y.  15,  116  N.  E.  348;  Kimble 
y.  Newark  91  N.  J.  249,  1Q8  A. 
637^  L.  B.  A.  191,8E,  793  (cit- 
ing, with  approval,  Hardenberg  y. 
Hardenberg,  10  N.  J.  L.  42,  18  Am. 
Dec.  371) ;  Vollara  y.  VoUaro,  129  N. 
y.  8.  43;  Tillman  y.  Lewisburg  A 
Northern  B.  Co.,  133  Tenn.  554,  182 
8.  W.  597,  L.  B.  A.  1016D,  25^; 
Price  y.  Pestka,  54.  App.  Diy.  59,  66 
N.  Y.  8.  297;  8mith  y.  Bussell,  172 
App.  Diy.  793, 159  N.  Y.  8.  169;  Clay 
y.  Bobertson,  30  Okla,  768,  120  P. 
1102;  Oliver  y.  Wright,  47  Ore.  322, 
83  P.  870;  Chase  y.  McKenzie,  $1 
Ore.  429,  159  P.  1025.  An^'esteteby 
entireties"  is  one  held  by  husband 
and  wife  by  virtue  of  title  acquired 
by  them  jointly  after  marriage.  In  re 
Bhodes'  Estate,  232  Pa.  489,  81  A. 
643 ;  McCreary  v.  McCorkle,  54  8.  W. 
53;  Young  v.  Brown,.  136  Tenn,  184, 
188  8,  "W.  1149;  Stieff  Co.  v.  Ullrich, 
110  Md.  629,  73  A.  874;  Alsop  y. 
Fedarwisch,  9  App.  D.  C.  408;  Hud- 
son's Heirs  v.  Hudson's  Adm'r  (Ky.), 
121  S.  W.  973. 

The  venerable  estate  known  as  an 
estate  by  entireties  may  be  out  of 
harmony  with  modem  conditions  but 
it  is  still  recognized.  Fundamentally 
the  estate  rests  on  the  legal  unity  of 


hvaband  and  wife.  It  is,  therefore,  a 
unit,  not  made  up  or  divisable  parts 
subsisting  in  different  natural  per- 
sons, but  is  an  indivisible  whole  yest^d 
in  two  persons  actually  distinct,  yet 
to  legal  intendment  one  and  the  same. 
Each  is  seised  of  the  whole  estate 
from  its  inception,  and  upon  the  death 
of  one,  while  the  right  of  survivorship 
remains  to  the  other,  that  other  takes 
no  new  title  or  estate.  Beihl  v.  Mar- 
tin, 236  Pa.  519,  84  AtL  953,  42  L.  B. 
A.  (N.  8.)  555. 

A  tenancy  hy  the  entirety  is  not 
greater  than  any  other  estate  in  fee. 
Simmons  v.  Meyers  (Ind.),  112  N.  £. 
31. 

An  administrator  of  a  deeeased  hus- 
band, tenant  by  the  entirety,  has  no 
right  of  action  for  a  trespass  eom- 
mitted  prior  to  the  death  of  hia  latet- 
tate.  8pruill  y.  Branning  Mfg.  Co., 
130  N.  C.  42,  40  8.  E.  824. 

A' release  of  «  mortgage  on  the  Ims- 
band 's  land,  the  mortgat:e  being  ■  in 
the  form  of  an  absolute  deed,  will  not 
create  an  estate  by  the  entirety,  though 
to  spouses  jointly  Haak  Lumber  Co. 
y.  Crothers,  146  Mich.  675,  109  N..W. 
1066,  13  Det.  Leg.  N.  957. 

Where  a  husband  owning  mort- 
gaged land  executed  a  deed  in  which 
his  ynie  joined,  conveying  the  land 
to  a  third  person,  who  contracted  to 
reconvey  to  the  husband  and  wife  on 
payment  of  a  specified  sum,  and  the 
wife  made  all  the  payments  and  sur- 
yived  the  husband,  she  acquired  the 
property  by  right  of  survivorship. 
Bobson  v.  Townley,  176  lifich.  581, 142 
N.  W.  756. 

'Bdbendum  to  her  heirs.  It  has 
been  held  that  a  deed  to  spouses  will 
not  create  an  estate  by  the  entirety 
where  the  habendum  is  to  her  heiis, 
she  being  a  remarried  widow  and  both 
having  children  by  former  marriages. 
Fullager  v.  Stockdale,  138  Mich.  363, 
101  N.  W.  576,  11  Det.  I«g.  N.  605. 

87.  Booth  y.  Fordham,  185  N.  Y. 
535,  77  N.  E.  1182. 
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may  be  created  by  a.  jc4iit  ooiitittet  to  their  buyer  to  sell  land.*^ 
A  wife's  deed  to  ber  busband  of  an  undivided  balf  in  land,  with 
a  dedared  intention  to  create  an  estate  by  the  entirety,  has  been 
held  to  have  that  effect.*" 

They  do  not  take  by  moieties.  The  theoretic  unity  of  husband 
and  wife  occasioned  this  rule*  It  applies  only  to  conveyances 
made  to  tihem  during  coverture.  In  the  same  way  a  conveyance 
to  husband  and  wife  and  a  third  person  gives  only  a  moiety  to 
husband  and  wife,^  and  where  the  conveyance  is  made  to  several 
persons^  two  of  whom  are  husband  and  wife,  these  two  take  their 
portion  as  tenants  by  entirety  likewise,  whether  the  deed  described 
them  as  husband  and  wife  or  not*^  Nor  can  the  wife  maintain 
ejectment  alone,  or  an  aetion  for  use  and  occupation  as  to  such 
premises.*' 

Where  the  wife  has  an  estate  for  lif e^  and  husband  and  wife  are 
seised  of  the  remainder  in  entirety,  the  estate  for  life  does  not 
merge  in  the  estate  in  remainder/*  Where,  again,  the  conveyance 
is  to  her  for  life,'  with  remainder  to  her  husband,  and,^  in  case  he 
does  not  survive  her,  to  his  heirs,  the  wife  cannot  claim  the  whole 
by  right  of  survivorship.**  And  if  the  equitable  title  to  land  is 
in  the  wife,  it  cannot,  of  course,  be  conveyed  to  husband  and  wife 
so  as  to  bar  her  rights.** 

But  if  lands  descend  to  A.,  B.,  and  C,  they  each  take  a  third 
part,  though  A.  and  B.  happen  to  be  husband  and  wife.** 

Since  in  theory  the  spouses  each  own  the  entire  estate,  no  new 
estate  accrues  to  the  survivor  which  can  be  subjected  to  an  inherit- 
ance tax.*^ 


38.  In  re  Berry,  247  P.  700;  Boach 
T.  Richardson,  84  Ark.  37,  104  8.  W. 
538;  Gbmfoi't  T.  Robinson,  155  Mich. 
143,  118  N.  W.  943,  15  Det.  Leg;  N. 
951. 

89.  In  re  Horler's  Estate,  180  App. 
Div.  608,  168  N.  Y.  S.  221. 

40.  See  1  Washb.  Real  Prop.  278; 
Wma.  Real  Prop.  184. 

41.  Hulett  V.  lulon,  57  Ind.  412. 

42.  Allie  V.  Schmetz,  17  Wis.  169. 
And  see  Torrey  v.  Torxey,  4  Kern. 
430;  Clark  v.  Thompson,  12  Pa.  274; 
Wentworth  v.  Remick,  47  N.  H.  226; 
Freeman  v.  Barber,  1  Hun  (N.  Y.), 
433. 


43.  Bomar  v.  Mullins,  4  Rich.  £q. 
(S.  C.)  80.    And  see  Brinton  t.  Hook, 

3  Md.  Ch.  477. 

44.  Riggin  v.  Love,  72  HI.  553. 

45.  Moore  y.  Moore,  12  B.  Mon. 
(Ky.)  651.    And  see  Hicks  v.  Cochran, 

4  Edw.  Ch.  (N.  Y.)  107;  Barncad  v. 
Kiihn,  36  Pa.  383;  Wright  v.  Sadler, 
20  N.  Y.  320 ;  Wales  v.  Coffin,  13  Allen 
(Mass.),  213;  1  Washb.  Real  Prop. 
278,  and  cases  cited. 

48.  Knapp  v.  Windsor,  6  Cush. 
(Mass.)  156. 

47.  Palmer  y.  Mansfield,  222  Mass. 
263,  110  N.  E.  283,  L.  R.  A.  1916C, 
677. 
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§  565..  Estate  by  the  Entirety  in  Personalty. 

Where  a  promissory  note,  too,  or  other  evid^ioe  of  a  debt^-  or 
personal  security^  is  made  payable  to  a  husband  and  wife  jointly, 
it  belongs  to  the  survivor,  and  may  be  sued  upon  accordingly;*" 
but  not  if  the  facts  are  inoonsistent  with  that  presumption  of  joint- 
ownership  which  a  technical  expression  of  this  sort  would  afford ;  *• 
and  the  drift  of  modem  policy  is  unfavorable  to  extending  to  per« 
sonalty  this  rule  of  survivorship,  applicable  originally  to  real 
estate^^^  Neverthl&lesa,  some  courts  hold  that  a  conveyanee  of 
personal,  property,  to  spoujses.  jointly  creates  an  lestate  by  the 
entirety,^?  ieyen  in.  Wisconsin,  where  such  tenure  in  real  property 
has  been  laboUshed.^^     But  it  is  otherwise  in  New  York** 

The  courts  are  not  .agreed  whether  a  mortgage  to  spouses  jointly 
will  create  the  estate.  The  affirmative  is  held  in  Massachuseita 
and  New .  York,  and.  seems  the  better  view/*  '  The  contrary  lias 
been  beld  in  Missouri  and  Michigan/? 

App.  Dir.  «4,  125  N.  T;  S.  878  (affd., 
201  N..T.  534,  94  N,  E.  1095. 

Thus  where  a  fiushand,  tenant  bj 
the  entirety,  held  the  income  6t  the 
estate  with  the  intention  of  api^^ing  It 
to  the  payment  of  the  mortgage  on  the 
estate  when  the  income  should  amount 
to  $5,000,  the  surviving  wife  was 
held  to  take  the  accumulation.  Col- 
lins v.  Babbitt,  67  N.  J.  Eq.  135,  58 
A.  481. 
.  58.  Dnpont  ▼.  Janet,  165'  Wis:  664, 
162  N.  W.  .664. 


4^.  Abshire  t.  State,  53  Ind.  64, 
and  cases  cited. 

49.  ffanford  v.  Sanford,  45  K.  Y. 
723;  Jofan06n  ▼.  Lusk,  6  Cold.  (Tenn.) 
113. 

60.  Wait  Y.  Bovee,  35  Mich.  425. 

61.  Flaherty  v.  Columbus,  41  App. 
D.  C.  525;  Baker  ▼.  Baker,  123  Md. 
38,  90  A.  776  (bank  deposit)  ;  Truitt  v. 
Battle  Creek,  205  Mich.  180, 171  N.  W. 
338;  In  re  Greenwood's  Estate  (Mo.), 
208  8.  W.  635;  Resabek  ▼.  Bezabek, 
196  Mo.  App.  673,  192  8.  W,  107; 
Craig  v.  Bradley,  153  Mo.  App.  586, 
134  8.  W.  1081 ;  Jones  v.  W.  A.  8mith 
ft  Co.,  149  N.  C.  318,  62  8.  E.  1092; 
Beck  V.  Beck,  77  N.  J.  Eq.  51,  75  A. 
228;  In  re  Niles,  142  App.  Div.  198, 
126  N.  Y.  8.  1066;  Blick  v.  Cockijis, 
252  Pa.  56,  97  A.  125;  7n  re  Klenke's 
Estate,  210  Pa.  572,  60  A.  166  (bank 
deposit);  In  re  Sloan's  Estate,  254 
Pa.  346,  98  A.  966;  In  re  Parry's 
Estate,  188  Pa.  33,  41  A.  448,  43  W. 
N.  C.  62,  49  L.  R.  A.  444,  68  Am. 
St.  R.  847  (letter  of  credit)  ;  Smith  v. 
Haire  (Tenn.),  181  S.  W.  161;  Brewer 
y.  Bowersox,  92  Md.  567,  48  A.  1060 
(certificate  of  deposit) ;  Temple  ▼. 
Bradley,  119  Md.  602,  87  A.  394 ;  Am 
T.  Am,  81  Mo.  App.  133  (insurance 
policy) ;    (1910)  In  re  Kaupper,  141 


63.  In  re  McKelway's  ISptate,  221 
N.  Y.  15, 116  N.  K  348;  In  fe  Thomp- 
son's ;E]9tate,  81  Misc.  86,  142  N.  Y. 
8.  1064 ;  Baumann  v.  Ouion,  21  l^e. 
Rep.  120,  46  N.  Y.  8.  .715;  In  re 
Baum,  121  App,  IMv.  496, 106  N.  Y.  8. 
113. 

64,  Boland  v.  McEowen,  189  Mass. 
563,  76  K.  E.  206,  109  Am.  St.  B. 
663 ;  In  re  Rapelje,  66  Misc.  414,  123 
N.  Y.  S;  287. 

66.  McLeod  v.  Free,  96  Mich.  57, 
55  N.  W.  685;  Luttermoser  v.  Leuner, 
110  Mich.  186,  68  N.  W.  117;  John- 
ston V.  Johnston,  173  Mo.  91,  73  8. 
W.  202,  61  L.  R.  A.  166,  96  Am.  St. 
R.  486 ;  Ludwig  y.  Brunner,  203  Mich* 
556,  169  N.  W.  890. 
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§  566.  Essentials  of  Estate  by  the  Entirety, 

In  an  estate  by  the  entirety. there  must  be  unity  of  estate,  nnity 
of  possessioi;!,  unity  of  control,  and  unity  of  conveying.*'  To 
create  th^  estate  of  entirety  the  relation  pf  husband  and  wife  must 
legally  exist  between  the  grantees  at  the  time  of  the  conveyance/^ 
and  if  the  relation  in  fact  exists  at  that  time,  the  deed  need  not  «o 
recite.*^*.  .Thq  deed,  niust  grant  a  joint  estate  to  the  spouses,  and 
one  granting  to  each  specified  undivided,  parts  will  not  Qreate  the 
estate/* 

I  ,  It  .1  4 

Likewise,  a  deed  by  a  husband  to  himself  and  wife  does  not 
create  su<ai  a  tenancy j^*  even  where  the  statute  permits  spouses  to 
convey  directly  to  each  other/^  nor  is  it  created  where  one  spou<)6 
receives  it  deed  from  the  co-tenant  of  the  other  spouse  of  such, 
co-tenant's  undivided  interest,*'  nor  by  a  deed  from  one  spouse  to 
the  other  of  an  undivided  part  of  an  estate  owned  by  the  grantor, 
in  Severalty.** 

It  is  usually  immaterial  who  pay^  the  consideration,'*  but  it, 
may  be  otherwise  in  lequity  where  the  land  was  purduii^  with 
the  wife's  money  and  where  the  form  of  the  conveyance  was  with- 
out her  consent.*' 

§  567.  Possession  as  Between  Spouses. 

By  the  common  law  the  benefipial  enjoyment  during  the  joint 
lives  of  husband  and  wife  was  that  of  the  husband;  but  in  this 
respect  the  Married  Women's  Acts  have  made  some  changes. 


6«< 


56.  Chandler  y.  Cheney,  37  Ind.  391. 

57.  Wright  v.  Kayner,  14  t)et.  Leg. 
N.  631,  113  N.  W.  779,  150  Mich.  7; 
Hubatka  v.  Myerhofer,  6l  N.  J.  4lO, 
75  A.  454 ;  Butler  v.  Butler,  93  Misc. 
258,  157  N.  Y.  S.  IBS;  McKee  v.. 
Bevins,  138  Tenn.  249^,  197  S.  "W.  563. 

58.  Bichardfl  v.  Bichards  (Ind.),  110 
N.  E.  103  J  Byan  v.  Fordj  151  Mo. 
App,  689,  132  8.  W.  610;  Bennett  v. 
Hutchens,  133  Tenn.  65,  179  S.  W.. 
629;  Deese  v.  Deese,  176  N.  C.  527, 
97  8.  E.  475  (holding  that  the  fact 
must  appear  froD\  the  deed). 

89.  Blease  v.  Anderson,  241  Pa.  198, 
88  A.  365.  '  , 

The  use  of  the  word  "jointly**  in 
a  deed  to  spouses, '  does  not  prevent 
their  taking  an  estate  by  the  entirety,^ 
the  word  being  surplusage.     8imon8 
Y.  Bolinger,   154   Ind.   83,   56  N.   B'.  * 
23,  23  L.  B.  A.  234. 


eO.  Michigan  State  Bank  v.  Kern, 
189  Mich.  467,  155  N.  W.  502;  Wright 
V.  Knapp  (Mich.),  150  N.  VT.  315;' 
Grimminger  v.  Alderton   (N.  J.),  96 

A.  80. 

61.  Bingstad  v.  Hansom,  150  la. 
324,  130  N.  W.  145. 

68.  Isley  v.  Sellars,  153  t^.  C.  374, 
69  8.  E.  279;  TindeU  v.  TindeU 
(Tenn.),  37  8.  W.  1105. 

68.  Pegg  V.  Pegg,  165  Mich.  S28, 
130  N.  W.  617,  33  L.  R.  A.  (N.  8.) 
166. 

64.  White  v.  Woods  (Ind.),  106,  N. 

B.  536;  &talcup  v.  Stalcup,  137  N.  C.. 
305,  49  N.  %  210;  Hayes  v.  Horton,. 
46  Ore.  597,  81  P.  386. 

66.   BonovAn   v.   Griffith,   215   Mo. 
149,  114  8.  W.  621. 
66.  Bolles  V.  State  Thrust  Co.,  «7  N. 
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Under  such  a  statute  the  occupation  of  Spouses  during  coverture 
is  stibstantially  that  of  tenants  in  conrmon,*^  each  being  entitled 
to  half  the  rents 'and  profits/*  In  Missouri  it  is  held  that  a  wife's 
interest  in  an  estate  by  the  entirety  is  not  her  separate  property, 
hence  the  husband  has  the  occupation  and  rents  and  profits  of  it 
for  hii3  life,  jnfe  mariti^* 

The  use  and  occupation' of  such  an  estate  is  not  a  matter  for  an 

accounting  between  the  spouses/^ 

« 

§  568.  Effect  of  Partition  and  Divorce. 

An  estate  ty  the  entirety  is  not  subject  to  partition  o^  affected, 

Vthe  attainder  of  one  of  the  spouses.'^ 
.  The  courts  are  not  agreed  as  to  the  effect  of  a  divorce.  In  North 
Carolina  it  is  held  that  it  renders  the  spouses  tenants  in  comijaon.^' 
The  contrary  is  held  in  Pennsylvania.^'  The  estate  by  entireties 
is  not  dissolved  by  a  divorce  a  mensa  ei  thoro,  as  this  does  not 
purport  on  its  face  to  dissolve  the  bonds  of  matrimony,  but  i^  in 
logal  effect  simply  a  decree  of  separation  and  merely  suspends  and 
does  not  alter  the  marriage  relation.'* 

§  569.  Effect  of  Statutes. 

An  estate  by  the  entirety  is  not  affected  by  a  statute  passed 
after  it  has  vested.''" 

It  has  never  b^n  recognized  in  Oonnecticut,  Nebraska,  Ohio,  or 

X  Eq.  308;  Kip  v.  Kip,  33  N.  J.  Eq.  and   profits  jure   marUi  and  not   as 

213.  tenant.    Masterman  V.  Masterman,  129 

67.  Schulz  V.  Ziegler,  80  N.  J.  Eq.  Md.  167,  98  A.  537. 

199,  83  A.  968;  Goodjich  v.  Village  of  69.   Firat   Nat.  Bank  v.  Fry,  168 

Otego,  216  N.  Y.  112,  110  N.  E.  162:  Mo.  492,  68  S.  W.  348. 

Quigley  v.  Monsees,  56  Misc.  110,  106  70.  Minion  v.  Wamer,  173  N.  T.  S. 

N.  Y.  S.  167;  Steenberge  v.  Low,  46  69. 

Mi9c.  285,  92  N.  Y.  S.  518;  In  re  Vil-  71.  Jacobs  v.  Miller,  60  Mieh.  119^ 

lage  of  Holcomb,  97  Misc.  241,  162  15  N.  W.  42;  Jones  v.  W.  A.  Smith 

N.  Y.  8.  848.  &  Co.,  149  N.  C.  318,  62  S.  E.  1092. 

The    Maryland    Married    Women's.  72.    McKinnon,    Currie    &    Co.    t. 

Act  has   taken   away   the  husband's  Caulk,  167  N.  C.  411,  83  S.  E.  559, 

common-law  right  to  the  whole  of  the  L.  B.  A.  1915C,  396;  Freeman  v.  Bel* 

rents  and  prqfits  of  such  an  estate.  fer,  173  N.  C.  581,  92  8.  E.  486;  see 

Masterman    v.    Masterman,    129    Md.  further  post. 

167,  98  A.  537.  7S.  Alles  v.  Lyon,  216  Pa.  604,  66 

$8.  Niehaus  v.  Niehaus,  141  App..  A.  81,  10  L.  R.  A.  (N.  8.)  463.  .     . 

I>iv.  251,  125  N.  Y.  8.  1071;  Jn  re  74.  Freeman  v*  Belfaer,  173  N.  C. 

Klatzl's  Estate,   149  N.   Y.  8.   794;  581,  92  8.  E.  486,  L.  R.  A.  1917E,  368. 

Maekotter  v.  Maekotter,  74  Misc.  214,  75.  Pease  v.  Inhabitants  of  Whit- 

131  N.  Y.  8.  815.       '  man,  182  Mass.  363,  65  N.  E.  795; 

Jt  has  beisn  held  that  at  common  law  Hough  v.  Jasper  County  Light  &  Fuel 

the  husband  was  entitled  to  the  rents  Co,,  127  Mo.  App.  570,  106  8.  W.  5^7. 
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Oklahoma,^*  but  in.  some  States ,  legi&latioi^  has  ftbjpgated  ^^ 
common-law  doctrine  of  entirety/^ 

Such  has  been  held  to  be  the  effect  of  the  Married  .Women's  Acts 
in  Alabama,.  Colorado,  Illinois,  Maine,  Nebraska,  South  Carolina^ 
Tennessee,  England  and  Canada/*  In  Arkansas,  Delaware,.  Dis- 
trict of  Columbia,  Michigan,  Missouri,,  K^ew  York^  North  Carolinaji 
and  Pennsylvania  the  Marr^edf  Women^s  Acts  have  not  abolished 
it" 

Cases  holding  the  opposite  view  proc^e4.oii  the  theory  that  supji 
acts  have  destroyed  tie  unity  of  husband  said  y^ife,  ^but  they  over-, 
look  the  plain  fact  that  such  acts  are  meant  to  destroy  the  unity  of 
unequals,  the  foundation  of  the  7145  Jnariti^  ami  to  thereby  re^tQre 
to.  its  full  vigor  th^  unity  mad^  up  of  equals,  the  foundation  of 
the  estate  hj  entireties.  'The  design '  of*  such  acts  was  not  to 
destroy  the  oneness  of  husband  and  wife,  but  to  protect  the  wife's 


76.  Whittlesey  ▼.  Fuller,  11  Qonn. 
337 :  Miles  v.  Fisher,  10  Ohio  1,  36{ 
Am.  D.  61;  Wilsoa  v,,  Fleming, .  13' 
Ohio,  68.;  Kerner  v.  McDonald,  60  Keb. 
663,  84  N.  W.  92,  83.  Am.  St.  B.  5&0; 
Hamra  v.  FitzpatricJt  (Okla.),  154  P. 
665;  Helvie  v.  Pooyqr^  11  Okla.  687, 
6?  P.  958.'. 

77.  Hannon  v.  Southern  Pac.B.  Oou, 
12  CaL  App.  350, 107  P.  335 ;  3wan  v- 
Walden,  156^  Cal.  195,  103  P.  931; 
Bassler  ▼.  Bewodlinski^  130  Wis.  26, 
109  N.  W.  1032,  7  L.  B.  A.  (N.  S.) 
701 ;  Stewart  v.  Thomas,  64  Kan.  511,' 
68  P.  70;  ^TcNeeley  v.  South  Penn. 
Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508, 
62  L.  B.  A.  562.;  Wilson  y.  Wilson,  43 
Minn.  398,  45  N.W.  710. 

And  thu3  may .  the  spouses  be  re- 
garded as  joint  tenants  or  rather 
tenants  in  common.  Cooper  ▼.  Cooper, 
76  HI.  57;  Whittlesey  v.  Fuller,  11 
Conn.  337;  Clark  v.  Clark,  56  N.  S. 
105;  Meeker  v.  Wright,  76  N.  Y.  262. 

73.  Whymany.  Johnston  (Colo.), 
163  P..  76;  Lawler  v.  Byrne,  252  HI. 
194,  96  K  E.  892;  kemer  v.  Donald, 
60  Neb.  663,  84  N.  W.  92,  83  Am.  St. 
B.  550;  Mettel  V.  Karl,  133  HI.  65, 
24  N.  E.  553;  Gill  y.  McKinney,  140 
Tenn,  549,  205  S.  W.  416;  Donegan 
V.  Donegan,  l03  Ala.  488,  15  So.  823; 


Ee  Bpbinapn,  88  ]^e.  17,  33  Atl.  6^52 ; 
Green  v.  Cannaday^  77  8.  C.  193,  57. 
S.  E.  832;  Jupp  V.  Buckwell,  L.  B, 
39  Ch.  Div.,148;  i?tf  .Wilson,  20  Ont. 
Bep,,3^i  Griffin  ▼.  Patterson,  45  TT.  C. 
Q.  B.  536. 

79.  Bouhton  v.  Hall,  66  Ark.  305, 
50  S.  W.  690,  74  Am.  St.  B.  97;  God- 
numv.  Greef  (Del,),  106  A.  380;  Kunz 
V.  Kurtz,  8  riel.  Ch.  404,  68  A.  450; 
LoughraQ  y,  Lenunon,  19  App,  D.  C. 
141;  Fisher  V.  Provin,  25  Mich.  347-, 
Johnston  v.  Johnstop,  ^73  Mo.  91,  73 
a.  W.  202,  61  li.  B.  A.  166,  96  Am, 
St.  B.  486;  Ashbaiigh  v.  Ashbaugh, 
273  Mo.  353,  201  8.  W.  72;  Bay  v. 
long,.  132  N.  C.  Sn,  44  S.  E.  652; 
Jones  V.  W.  A.  Smith  Sf  Co.,  149  N.  C. 
318,  62  8.  E.  1092 ;  Bilder  v.  Boblnson, 
7i  K".  J.  Eq.  169,  67  A.  828 ;  Goodrich 
V.  Village  of  Otego,  160  App.  Div. 
349,  145  N.  Y.  S.  497;  In  re  Meyer's 
Estate,  232  Pa.  89,  81  A.  145;  Hoover 
V,  Potter,  42  Pa.  Super.  "21 ;  Hiles  v. 
Fisher,  144  N.  Y.  306,  3?  N.  B.  337; 
Pray  y.  Stebbins,  141  Mass.  219,  4  N, 
E.  824;  Stifel's  TJnion  Brewing  Co. 
V.  Saxy  (Mo.),  201  8.  W.  67,  L.  B.  A. 
1918C,  1009;  Mornil  v.  Morrill,  138 
Mich.  112, 101  Ni  W.  209,  4  Ann.  Ca3. 
1100;  Diver  v.  Diver,  56  Pa.  106. 
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property  by  removing  it  from  under  the  dominion  of  the  husband, 
and  has  nothing  to  do  with  the  nature  of  the  estate.*^ 

In.  Minnesota  neither  estates  by  the  entirety  or  joint  tenancies, 
with  survivorship,  can  be  held  by  spouses  either  in  real  or  personal 
property.**.  In  West  Virginia  it  seems  that  there  inay  still  be  a 
life  estate  by  the  entirety.**  In  Arkansas,  Delaware,  Indiana, 
Massachusetts,  Missouri,  and  Korth  Carolina  it  is  held  that  stat- 
utes providing  that  a  deed  to  two  or  more  persons  shall  create  a 
tenancy  in  common  iliid  not. a  joint  tenancy  have  not  abolislied 
estates  by  the  entirety.** 


§  570.  Spouses  as  Tenants  in  Common. 

By  express  words  husband  and  wife  may  l)e  made  tenants  in 
common  by  a.  conveyance  to  them  during  cpverture,**  where  the 
deed  shows  a  plain  intention  to  create  such  an  estate.**     Such  an 


80,  Cole  Mfg.  Co.  ▼.  Collier,  95 
Tenn.  115,  31  8.  W.  ioO;  Simpson  ▼. 
Biffle,  63  Ark.  289,  38  8.  W.  345; 
Stifel's  ITnion  Brewing  Co.  v.  Sazy 
(Mo.),  201  8.  W.  67,  L.  B.  A.  19180, 
1009. 

81.  8emper  v.  Coates,  93  Minn.  76, 
100  N.  W.  662. 

88.  Irvin  v.  StoTer,  67  W.  Va.  356, 

67  8.  E.  1119. 

88.  Bonlston  y.  Hall,  66  Ark.  305, 
50  8.  W.  690,  74  Am.  8t.  B.  97;  Davies 
V.  Johnson,  124  Ark.  390,  187  8.  W. 
323;  Knns  v.  Kurtz,  8  Del.  Ch.  404, 

68  A.  450;  Dotson  y.  Faulkenburg 
(Ind.),  116  N.  E.  577;  McLaughlin 
y.  Bice,  185  Mass.  212,  70  N.  E.  52, 
102  Am.  8t.  B.  663 ;  W^son  v.  Frost, 
186  Mo.  311,  85  8.  W.  375,  105  Am, 
8t  B.  619;  Moore  y  GreenyiUe  Bank- 
ing &  Trust  Co.  (N.  C),  100  B.  E. 
269. 

84.  Carroll  y.  Beidy,  5  App.  D.  C. 
59;  Brown  y.  Brown,  133  Ind.  476, 
32  N.  E.  1128;.  Brest  Abst  41;  1 
Washb.  Beal  Prop.,,  278.  8ee  Bame9 
y.  Loyd,  37  Tnd.  523, 

Under  a  deyise  to  husband  and  wife, 
lyifil^iiig  them  joint  tenants,  the  hus- 
band's Interest  is  yendible  on  execu- 
tion against  him,  the  purchaser,  how- 
©yer,   buying   subject   to   the   wife's 


righty  in  ease  she  sujfvivea  her  hus- 
band, to  take  the  entire  estate.  Hall 
y.  Stephens,  65  Ho.  670. 

85.  Whitley  y.  Meador,  137  Tenn. 
163,  192  8.  W.  718,  L.  B.  A.  1917D, 
736;  Norman's  Ez'z  y.  Cunningham, 
5  Gratt.  ( Va.)  63 ;  Botson  y.  Faulken- 
burg, 186  Jnd.  417,  116  N.  E.  577; 
Messenbaugh  y,  Goll,  198  Mo.  App, 
698,  202  8.  W.  265;  Highsmith  y. 
Page,  158  N.  C.  226,  73.8.  E.  998; 
HolloT^ay  y.  Green,  167  N.  C.  91,  83 
8..  E.  243.;  Eason  y.  ^lason,  159  N.  C. 
539,  75  8.  E.  797;  Booth  y.  Fordham, 
185  N.  Y.  535,  77  N.  E,  1182;  Lcrb« 
y.  Lerbs,  71  Misc.  51,  129  .N.  Y.  8. 
903;  8azon  y.  8axon,  46  Ifisc  203,  93 
N.  Y.  8. 191 ;  Bedford  Lodge  y.  Lents, 
194  Pa.  399,  45  A.  378;  American  Nat. 
Bank  y,  Taylor,  ll2  Va.  1,  70  8.  E, 
534;  Hoover  y.  Potter,  42  pa.  Super. 
21  (holding  thi^t  a  deed  expressly  re- 
citing, that  the  grantees  were  husband 
and  wife  created  a  tenancy  by  the 
entirety  though  it  also  proyided  that 
they  should  take  as  tenants  in  com- 
mon) . 

Where  there  was  an  agreement  be- 
tween the  spouses  that  they  should 
take  in  common,  bpt  where  by  mistake 
the  deed  was  to  them,  as  tenants  by 
the  entirety,  they  were  held  to  take  in 
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1  f  r       *  f  • 

mtent  must  be  plainly  expressed,'  and  effect  cannbt^  be  ^vem  to 
rattdom  phrases  ins^rt^  by  an  ignoranit  scrivener.**  Tbe  question 
of  intention '  is  one  of  fact  for  the  j ury.** 

JPai^titioh  deeds  to  Bpouses  jointly  donveyiiig  the  distributive 
ahare  of  one  of  them  in  real  estate  create  a  tenancy  in  common 
and  not  4  tenancy  by  the  entirety,**  even  whore  the  deed  is  so 
dAwn  at  the  request  of  the  distributee.** 

tJnder  the'  Statutes  of  Calif otriJa,  Iowa,  Mississippi,  and  Okla- 
homa a  deed  to  spouses  jointly  creates  a  tenancy  in  common,** 
and  as  a  restilt  of  t^e  S6uth  Carolina  Married  Women's  Act  it  is 
held  that  a  conveyance  to  spouses  jointly  creates  a  tenancy  in 
common  except  wWie  a'  contrary  intfention' appears.*^  In  Ifinne- 
sota  the  spouses'  tak^  'dually*  and  in  common  in  the  absence  of 
evidence  showing  different  interests.*^'  In  California  the  pre- 
sumption that  8J)ouses'  take  in  common  may  be  rebutted,**  and  it 
may  be  shown  to  'be  community  property.**  TJnder  the  Kentucky 
statute  an  estate  in  cbminon  is  taken  unless  the  deed  expressly 
provides  for  i  siirvivor^hij^.**  In  New  Jersey  it  is  held  that' a 
chose  in  action  made  to  spouses  jointly  is  held  by  them  as  tenants 
in  common.**  In  Illinois  a  judgmen<t  creditor  of  the  husband 
acquires  no  interest  in  the  shftre  of  the  wife  in  a  joint  estate  by  a 
sale'  on  the .  judgment*^ 

eonaiutt.'  Btal^vp  ▼<  Staknp^  137  N.  OUa.  687,  69  P.  958;  AlaopT.  Fedar*' 

C.  305,  49  N.  E.  nOr.  wisqli,  9  App.  D.  C.  408. 

80..  Aabbangh  v.  .A«lib»agby  373  ¥o.  9L  Green  y.  Cannadj,  77  8.  C.  193, 

353,  201  8.  W.  72.  $7  8.  E.  832, 

87.  .Olsoa  T..  PeteraoAy  88  Kan.  a^Oy  98,  Dorsey   y.    Dorsej,    142    Minn. 
188  P.  191. .  279,  171  N.  W.  933. 

88.  Harrison  y.  McBejnolds, .  183  88.  Yolqnards  y;  Myers,  23  Cal. 
Mo.  533,  82  8.  W.  120;  Jelly  y.  Lamar,      App.  500,  138  P.  963. 

248  M<k  44, 145  S.  W«  799.;  8peaB  r.  8A.  In  re  Shirley 'a  Estate,  167  Cal. 

WoodlloasB,  162/ N.  C,   66,  77  8.  E.  1^,138  P.  994. 

1009;  atoffal  y.  Jaryis,  235  Pa.. 50^  95.  McCallister  y.  Folden'g  Aesig- 

it  609.  nee,  110  Ky.  732,  23  Ky.  Law,  113, 


89^  Sprinkle  t;  Spainltour,  149  N.  C,  62  8.  W.  538 ;  Harris  y.  Taliaferro, 

883,  63'  8.  E.  910.       •  148  Ky,  150,  146  8.  W.  22 ;  Campbell 

99^  Shaw  y.  Betnal,  163  Oal  262,  y,  Asher,  28  Ky.  Law,  50,  88  8.  W. 

184  P.  1012 ;  Bader  y.  Dyer,  106  la.  1067. 

715,  77  N*  W.  469,  68  Am.  St.  It.  332 ;  #6,  Auhry  y.  Sehneider,  69  N.  J. 

Conn  ■  y.  Boutwell,  101  Miss.  353,  58  Eq.  629,  6.0  A.  929. 
Bo.  105;  Wagonet  v.  8ilva>  130  Cat  97.  Sledgje  y.  Dobba^  254  lU.  130, 

559^  73  P.  433  J  HelyiB  y,  Huoyer,  11  98  N.  E.  243. 

88       •  ..••..': 


§.^72  HUSBAND   AND    WIF^^  594; 

§  571.  Spouses  as  Joint  Tenants. 

Spouses  take  as  joint,  tenants  in  Conneeticut^  .wh^:^  d^e  estate 
by  the  entirety  has  never  been  recogiitiaed,**  a^cjl  i»  lows^  .M^, 
WifiCQDflin,. where. it  has  been  abolished.**  Thei  same. is  (rue.undei^ 
the  West  Virginia,  statute/ 

In  California,  Nebraska  and  WisKspusin  sppud^  i^j^  ho.ld.a4. 
joint  tenants  where  the  deed  .clearljr  shpws  3Uct^..ieui,/ijiteatiop.* 
They. may  do  so  even  in  Massachusetts. and. Indiana,  where  the 
tenancy  by  the  entirety  is  recognized.,'  .•   ;   -  • 

Wh^re  spouses  hold  as  joiijit  tenants  the  wife  taj^es  half  the 

rientft  and,  profits,  as. though  ?o^«*  ....   ..       .^,,  ;;,. 

If o  joint  tenancy  is  created  where  on^.  tenajicy  4n  common  con- 
veys  to  the  wife  of  his  co-tenant/,  and  where.husband  and  wife 
take  as  joint  tenants  and  by  virtue  of  the  relaU^i^  ^>t^4^®.  tenanta 
by  the  entirety^  a  divorce  will  restore  the  joiijit  tenancy.* 

..  Where  a  bill  to  reach  the  interest  of  a.  husband. i|i  a.  jpint  estate 
charged  that  the  wife  paid  no  consid/sratipn^  it  was  held,  th&t  sha 
had  the  burden  of  showing  the  contrary^  the  presumption  being 
that  the  husband  paid  it/ 

§  572.  Rights  of  Creditors: 

It  is  held  by  most  of  the  courts  that  an  estate  by  the  entirety 
cannot  be  subjected  to  the  debts  of  one  tenant,'  but  only  to  their 

98.  New  Toirk,  N.  H.  &  St.  It.  Co.  4.  Meaahigr  v.  Meaaiiigy  64  A^.  Dir. 
V.  RusseU,  83  Conn.  581,  78  A.  824^       125,  71  N.  T.  8.  717» 

Whittlesey  v.  Fuller,  11  Conn.  337.  H.  Banzerv.  Baiizer,  156  K.  T.  4SS, 

99.  GruweU  v.   GruweH   (la.),  171       51  N.  E.  291. 

N.   W.  290 ;   Fielder  v.  Howard;  99  «.  Lasli  ▼.  LlMh,  58  laid.  52S. 

Wis.  388,  75  N.  W.  163;   Bassler  v.  7.  Murdock  ▼.  Baker,  46  W.  Va. «, 

Rewodlinski,  130  Wis.  26,  109  N.  W.  32  N.  K  1009* 

1032,  7  L.  R.  A.  (N.  S.)  701.  8.  Baker  v.  Lamb,  18  K*  T.  Super. 

1.  McNeeley  v.  South  Penn.  Oil  Co.,  519;  Simpson  ▼.  Biffle;  63  Ark.  289, 

52  W.  Va.  616,  44  8.  £.  508,  62  L.  B.  3  8.  W.  345;  Davis  y;  Clark,  se  Ind. 

A.  562.  424,    89    Am.    D.    471;  .  8immoAS   t. 

9.  In  re  Harris'  Estate,  169  Cal.  Meyers  (Ind.),  112  N.  F.  31;  Ad^  ▼. 

725,  147  P.  967;  Sanderson  v.  Ever-  Cftplan,  132  Md.  66,  lOa  A.  94,  li.  B. 

son,  93  Neb.  606,  141  N.  W.  1025;  A.  1918D,  276;  Mastemian  ▼.  Master 

Dnpont  T.  Jonet,  165  Wis.  554, 162  N.  man,  129  Md.  1^7,  98  A.  537;  Sanford 

W.  664;  Friedrich  v.  Huth,  155  Wis.  ▼.  Bertran,  204  Mieb.  1^44,  169  Jf.  W. 

196,  144  N.  W.  202;  Bassl^  v.  Be-  880;  Ashbaaffh  ▼.  Ashbaugh,  273  Mo. 

wodlinski,   130   Wis.   26,   109   N.   W;  3^3,  201.  S.   W.   72;   SttflBPs   Unioa 

1032,  7  L.  B.  A.  (N:  8.)  701 ;  Church  ^rewin^  Co.  ▼.  Sancy,  278  Mb.   159, 

V.  McLennan  (Wis.),  158  N.  W.  89.  ^618.  W.'  67,  L;  B;  A.  19180,  1009; 

3.  Phelps  ▼.  Smith,  116  Ind.  387,  Moore  t.  Greenville  Banking  ft  Tmst 

17  N.  E.  602;  Woodard  ▼.  Woodard,  Co.  (N.  C),  100  8.  E.  269;  Harris  v. 

216  Muss.  1,  102  N.  £.  921.  Carolina  Distributing  Co.,  172  N.  G. 
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joint  debts.*  Therefore,  a  judgjyifat^agftlhab  iii  jlua]^ndc^'d^ 
affeot  tbe  joii^t  .oatate  of  the  husba^id  and  wife^  and  a  decree' in 
equity  m  f a^or  of  sueh  a  judgment  qreditor  caa  confer:  no  better> 
title  than  a  sale  of  the  pr^mi^es  un|i0ir>  the.  judgment. «t  law;y.^:  A. 
aheriff's  sale  fails jto  paa$  the  undivided;  half  of.  either^,  ot  indeed: 
any  title  whatever."  It  may  also  be  subject  to  a  vendt)r'd  Ueiju"; 
In  Pennsylvania,  the  interejat  of  aiterumttftaybe'  subjeqt  to  lifen, 
and  in  New  Jersey  his  i^te2^e!st  a$.:temaut  by.tbe  entiirety,  but  notf 
an  equal  and  undivided  interest,  may, be  stfbjet^ted  to.hi^ldebts.^'    ., 

The.ipight  of  one  tej^ant  cannot  W.aff^ted  by  theJwLnkruptoy' 
of  the. other.**..  .  ..■..-  •  i:-.".  .t  :'•..:•:'■:..:-•:•.- -'^    :■  : 

In  Michigan  the  rule  is  that  the  estate  is  not  subject  tp:  the.&ole^ 
debtd  of  either  party 'where  ;contra(^bed:  after  the  estate  vested^  /but 
it  niay  be  subject  to  thos©  contracted  before  atuch  tdme^"     . 

Where  a  oreditor  is  perinitted  lo  reach  the  intercj^tjof  a  teniokt 
by  the  entirety,  one  buying  at  an  exeaition.&ale  becomes  teoxant  ini 

common  with  the  other  siilijeot.  t<>;the  eurviv^ehip,^.' . .. ;   .  i 

•    •  '        '  '      .  '     '  .        •       ■      •      ."t  " 

14,  8.  E.  7^9;  Ray  v.  Long,  132  N.  i8./Wortendyke  <  fiaybt,  87  N.  .Ir. 


€.  891,  44  B.  K  652 «  Hood  v.  Mdrceir; 
150  N.  C.  6s99,^4  8.  E.  697;:8ertiB  ▼: 
Dorn,  76  N.  J.  Eq.  241,  76  A.  246; 
AUes  V.  Lyon,  216  Pa.  604,  66  A.  81, 
10  L.  B.  A.  iCN.  S.)  463;  HetziBl  v. 
Lincoln,  216  Pa.  60,  64  A.  866;  Citi- 
lens'  Sav.  Bank  &  Trust  Co.  v,  Jenk- 
ins (Vt.),  n  A.  250. 

e.  IJnion  Nat.  Bank  v.  Finlcy,  180 
Ind.  470,  103  N.  K.  110;  Sharp  v. 
Baker,  51  Ind.  APP-  547,  96  K  E. 
627;  Frey  v.  McGaw,  127  Md.  23,  9^5 
Atl.  960,  L.  B,  A.  1916D,  113. 

10.  Thomas  v.  De  Baum,  1  McCart. 
37 ;  Tupper  v.  Puller,  7  Rich..  Eq.  (8. 
C.)  170;  Davis  v.  Clark,  26  Ind.  424. 

11.  Stifel  *s  Union  Brewing  Co.  v, 
Saxy,  273  Mo.  159,  201  8.  W.  67,  L.  B. 
A.  191$C,  1009 ;  Almond  v.  Bonnell,  76 
HL  536;  Anderson  v.  Tannehill,  42 
Ind.  141;  McConntll  ▼.  Martin,  52 
Ind.  434.  JJquity,  however,  reserving 
the  wife's  potential  survivorship  an4 
right  to  enjoy^  will  sometimes  disppse 
of  the  husband's  interest  for  ttie  bene- 
fit of  his  ^r^ditors.  X^oehran'  v.  Ker- 
ney,  9  Bush  (Ky.) ,  199. 

1^  Moore  v.  Carey,  ia8  Tenn.  332, 
197  S.  W.  1093,,:^i.  B.  A..191.8G0,  963, 


Eq;  lB9y  ^*  Ai  917,  102  A.  2;  Beibl  t; 
Martin^  236  Pa.  519,  :84  A.  ^3, 

li.  BeiM  y.  Martin,  236  Pa.  519^ 
8i  A,  9$3 5  l?e  ireyer,:  232' Pa.  89,  81 
All.  i45,^6  L.  B.  a;  (NT.  8.)  *2b5. 

But  where  subs^uently  a  petition ' 
in  bankruptcy  is  filed  against  tie  hus- 
band and  is  followed  by  his  discharge 
in  bankruptcy  this  prevents  th6  sale 
oJT.  the  property  during  his  lifetime 
under  an  execution  On  the  judgment, 
lis  the  lien  of  tho  judgment  is  wiped 
out  by  the  bankruptcy.  Thd  effect  of 
this  id  practically  the  san^e  as  if  the 
judgment  had  been  recovered .  against 
the  wife  alone,  in  which  case  the  prop- 
erty eould  not  have  been  sold  during 
the  lifetime  of  the  husband,  if  at  all, 
under  an  execution,  issued  on,  such 
judgment.  Ades  v.  Caplan,  132  Md. 
66,  103  Atl.  94,  L.  B..  A.  19181),  276,. 

15.  Dickey  v.  Conviefse,  117  Mich. 
449,  76  N.  W.  So,. 5  Det.  Leg.  !N.  306, 
72  Am.,  St.  B.  568^  Michigan  Beef  k 
Provision  Co.  v.  Coll^  ll6  Miph:  26i; 
i^  K.  W.  475,  4  Det.  Leg.  tsT.  ^06; 
Schliess  y.  Thayer,  li^  Mich.  395,  136 
N.  W.  365, 

16.  Bartkowaik    y,    Sampson,    73 
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§  573.' Conveyance  or- Mortgage. 

It  is  usually  held  that  neither  sponse  can  convey  or  affect  an 
^tate  by  the  entii'^ty  dniting  th^  other's  lifetime  to  the  exclusion 
of  that  other,"  ordispose  of  it  by  will.**  Therefore  it  may  be 
iionvey^d  in  fee  or  encumberied  only  by  the  joint  d^  of  husband 
and  wife.** 

Tbough  a  husband  aldieCbUnot  convey  an  ititerest  in  ah  estate 
by  the  entirety  so  as  to  bind  his  co-tenant,  sxich  deed  may  take 
effect  at  the  wife's  death  and  vest  *a  title  in  the  griantee  if  there 
were  covenants  of  title,**  and  a  quitclaim  deed  of  one  tenant  does 
not  give  an  equitable  lien  for  the  purchase  price  without  joinder 
oftheother."  -      -  '■■• 

Where  spouses  orttUy  agreed  to  sell  land  held  by  the  entirety, 
and  the  wife  treated  the  contract  as  v^lid  in  the  hUsband^s  iifcftime 
and  accepted  payments  at  the '6btitract,  it  was  held  that  ^he  was 
boimd  by  it  after  his  death:** 

In  Indiana  a  mortgage  by  both  spouses  to  secure  the  sole  debt 

of  the  husband  is  voidable  by  either,  being  in  violation  of  the 

statute  prohibiting  a  wife  from  binding  herself  as  surety .  for  her 

husband.**     It  is  otherwise  iii   Michigan,  Oklahoma  and  Ken- 

Misc.  446,  133  N,  Y.  fl.  401 ;  Mardt  ▼.  re  McKelway 'a  Estate,  221  N.  Y.  15, 

Seharioach,  65  Misc.  124,  119  liT.  Y.  116  N.  ]S.  348;  Haje^  v.  Horton,  46 

S.  449.  Ore.  697,  81  P.  386;  Gibbs  y.  Tiffany, 

17.  Healey  Ice  Mach.  Co.  v.  Green,  4  Pa.  Super.  .29;  Yokley  ▼.  Superior 

181  E.  890;  In  re  Berry,  247  F.  700;  Drill  Co.,  26  Ky.  Law,  302,  80  S,  W. 

Chandler    v.    Cheney,    37    Ind.    391 ;  1153. 

Davis  T.  Clark,  26  Ind.  524,  .89  Am.  18.  Young  y.  Biehl,  166  Ind.  357, 

D.  471;  Sharpe  ▼.  Baker  (Ind,),  99  N.  77  N.  E.  406;  Wilson  v.  Johnson,  4 

E.  44;  Ade3  v.  Caplan,  132  Md.  66,  Kan.  App.  747^  46  P.  833;  Hubert  t. 
103  A.  94,  L.  R.  A.  1918D,  276;  Map-  Traeder,  139  Mich.  69,  102  N.  W. 
terman  v.  Masterman,  129  Md.  167,  283,  11  Det.  Leg.  N.  756. 

98  A.  537 ;  Dutch  v.  Manning,  2  Danl.  19.  Eogers  y.  Shewmaker,  27  Ind. 

Abr.  (Mass.)  230;  Shaw  v.  Husey,  5      App.  631,  60  N.  E.  462,  87  Am,  St. 


Mass.  521;  Fox  v.  Fletcher,  8  Mass.  B.  274;  Moore  v.  Greenville  Bi 

274;    Vamum   v.  .Abbott,    12    Mass.  A. Trust  Co.  (N.  C),  100  B.  E.  269; 

474,  7  Am.  D.  87;  Pierce  v.  Chace,  McDuff  t.  Beauchamp,  60  Miss.  531. 

108  Mass.  254;  Pease  v.  Inhabitants  See  Insurance  Co.  v.  Kelspn,  103  U. 

of  Whitn^an,  182  Ma3s.  363,  65  N.  E.  S.  544 ;  Jones  t.  Shepley,  90  Mo.  307, 

795;  Vinton  y.  Beamer,  55  Mich.  559,  2  S.  W.  400. 

22  K.  W.  40;  kegan  v.  Haslett,  128  .  SO.  Hume  v.  Hopkins,  140  Mo.  65, 

Mo.    286,    107   S.   W.    17;    fimst   y.  41 S.  W.  784. 

Ernst,  178  Mich.  ;bO,  144  N..W.  513,  21.  Ernst  v.  Ernst,  J78  Mich.  100, 

61   L.   R.   A.    (K.S.)    317;    Stifel's  144  N..W.  513. 

tlnion  Brewing  Co.  v.  Saxy,  273  Mo.  22.  Kilsby  v.  {Nichols,  168  N.  Y.  8. 

159,  201  S.  W.   67,  ii.  R.  A.   1918C,  92,  .180  App.  Div.  827. 

1009;  Moore,  ▼.  Greenville  Banking  &  '28.    Neighbors    v.   Davis,    34    Ind. 

Trust  Co.  (N.  C),  100  8.  E.  269;  In  App.  441,  73  N.  ^.  151. 


6d7  coNVETAi^oBs .  xq  &POUSS8.  §  574 

tucky.'*  Ib  New  York  it.  bas  beexi,  hal.4  ^eitfaar  iiiay  aUm^tehis 
or  her  iiiterest^^°  wjiiile  in.  'Nfw  Jfix&ej,  a  hpsband  may  .aJiien^t^  liig 
ioter^t  in  6ueh,a^  estate  and  tlverej^y  copstitute  ^  grants  tenant 
in  common  with,  tlie  other  tenant  bj  the.  entirety^  hntfo^r  the  jpint 
lives  of  the  spouses  only.^' 

A  husband  may. also,  lease  it  for  his.lifetime,".a|nd  a  .husband 
may  grant  a  license  :to  Jay  a  fiiewj^r  pn  land  held  hy  himis^lf  and  h^s 
wife  by  the  entirety,  .which  will  be  good  as  against ^  both,  during 
their  joint  lives,  and  absolute  against  .bimsielf  if  he  survives." 
The  contrary  is  held  in  New  York.** 

§  574.  Ride  in  Equity  aa  to  Gift  or>  Conveyance  ta  Spduacs ;  In 
•  •■  General;;:- 

If  a  gift  or  settlemiMit  be  made  to  husband  and  wife^  3<^ititly,  '^e 
husband  (where  permitted,  as  under  the  eld  rule;  to  reduce  to 
possession)  may  collect  the  whole j  but  if  not- r^dubed  to  posses- 
sion, th6  f und  will  survive  to  the  wife;  Where  the  fund' is  in 
chancery,  however,  a  settlement  may  be  ordered,  or  the  fund 
reeeryed  with'a  suitable  decree  asr  it>  the  disposal  of  the  incothe; 
and  a  httsband:*e  creditors  timy  avail  themselves  a^oordingij'.*^ 

A  purchase  or  inve^tmeiit  is'  sometimes  made  with  the  joiiit 
fund*  of :  husband  and  wife,  or  in  such  other  maimer  as  to  make 
their  intefefet  joitit  oip  ci>mmoti.**'  Under  such  circumktrih<^s  a 
wife  may  claim  protection  of ;  her  undivided  interest  against  a 
seizure  or  attachment  ^f  the  fimd'  by  the  husband's  creditors." 
But  in  equity  a  partitioii  of  stlch  interests  is  favored,**  and  the 


•  t 


S4  Drje  ▼.  Cook's  Trustee,  14  Bnsh  son,  the  presumable  intent  is  to  make 
(Ky),'459;  EWe  v.  Looker/ 183  Micli.  that  third  person  a  trustee  for  the 
848,- 148  N.  W.  378;  Bastin  Y^Bcl^afer,  sqjrriviQr;  tliooj^,  had  the  third* 'per- 
is Okla.  607,  35  P.  349.  . .  son  contributed  to  the  inyestment,  the 

25.  Me^siAg  v.  Messing,  64 ,  ^pp*  fiffeet  would,  bq  rather,  to:  eretate  a 
Div!  125,. 71  .N.  T.  S.  717.                  ,  joint  or  common  tenancj  in  the  fiin<l. 

S6.  Schulzv.  Ziegler,  80:N.  J.  £q.  M  Sjl^yn's  Trusts^. L*.  B.  6  Oi^  D. 

199,  83  A.  9^68,  11&.  -  Ab  to  9,  wife's  eDrre^>ondi]tg 

87.  Praj  y.  Stebblnsy  141  Mass.  219,  transfer^  ef.  Batstone  ▼.  Salter,  h.  B. 
4  N.  E.  a24,  55  Am.  ^;  4a2 ;  Bank  of  10  Ch.  431. 

Greenville  ▼,  Gonito,.  161  ^.  C,  341,  .     81.  Kilby  ▼,  Godwin,  ^  Del.  (Jh.  frl. 

77  S.  S;  222*  •     S2.  la  Iowa  the  wife  need  not  resort 

26.  Ewen  v.  Hart,  183  Mo*  App.  to  remedios  by  in  junction,  but  may 
107,  166  S.  W.  315.  notify  the  officer-  of  the  ejdstence  of 

88.  Wightman  v.  Oottrdl,  155  App.  iier  claim. ;  McTighe  v.  Bringolf,  42 
Div.  76, 139  N.  T.  8.  564.             *.  la.  455. 

80.  2  Perry  Tnuts,  §  644.  Where  the  .  83.  I^ong  ▼..  Perdue,  83   Pa*  214; 

husband  transfers  a  fund  to  the  name  Baggs  ▼.  Baggs,  54  6a.  95. 
of  himaelf,  his  wife,  and  a  third,  per- 
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subjection  of  the  husband'^  interest  or  sbare  to  the  clHims  of  lii& 
own  creditors.**  In  Massachusetts,  a  wife  and  her  husband  own- 
ing a  vessel  together  are  jointly  liable  on  the  contracts  of  the 
master  made  within  due  scope  of  authority;  and  this,  though  the 
husband  himself  be  master." 

Where  real  estate  is  purchased  with  joint  funds  of  husband  and 
wife,  and  the  title  conveyed  to  the  latter  without  fraudulent  com- 
plicity, the  creditors  of  the  husband  must  resort  to  equity  in  order 
to  reach  his  equitable  in/tereet** 

§  575.  Resulting  Trust 

The  question  whether  a  resulting  tmist  is  established  in  certain 
property  of  husband  or  wife  comes  up  constariliy  in  the  latest 
American  cases,  with  the  extension  of  equity,  jurisdiction  in  the 
States  and  the  new  married  woinen's  legislation..  Issues  of  tiiis 
sort  are  made  up  not  only  where  the  claim  is.  that  of  a  wife  against 
her  husband^  or  of  a  husband  against  his  wife,  but  in  controversies 
between  either  one  and  the  creditors  of  the  other.  The  decision 
must  be  according  to  the  evidence  adduced,  which,  is  usually  oral, 
deference  being. paid  to  th^e  usual  presimiptions  as  betwesen  hus- 
band and  wife ;  but  the  osteofiible  title  afforded  by  instruments  of 
title  or  security  standing  in  the  name  of  the  one  is  thus  over- 
thrown by  proof  that  the  property  actually  belonged  by  right  to 
.  the  other.*^  As  between .  themselves,  ther^ore>  one  spouse  may 
be  treated  as  in  effect  trustee  for  the  other,  and  bound  to  make  the 
title  according  to-  the  just  ownership ;  though  an  intervening  pur- 
chaser in  good  faith  for  value  may  be  entitled  to  protection^  of 
course,  by  reason  of  a  superior  equity,**  as  also  may  the  general 

-    84.  Oreigliton  v.  Clifford,  6  ^eh.  head,  see  Sweeney  v.  Damron,  47  HL 

(8.  C.)   188.  450;  Bent  t.  Bent,  44  Vt.  555;  Cotton 

85.  Beiman  v.  Hamilton,  111  Mas^.  ▼.  Wood,  25  la.  43;  Howe  T.  Colby,  19 

245.  Wis.    583;    Cairns    ▼;    Oolbnm,    104 

88.  ^ow  v.  Paine,  114  Mass.  520.  Mass.  d74;  Pribble  y.  Hall,  13  Bnsk 

The  marital  occupation  of  the  wife's  (Ky.)>  61;  Evans  ▼.  Enj^lish,  61  Alju 

separate  farm,  as  between  her  and  her  416 ;  Carpenter  v.  Davis,  72  HI.  14 ; 

husband,  is  but  one  possession,  and  Keller  v.  Keller,  45  Md.  269;  Payne 

manure  accumulated  upon   the  land,  t.    Twyman,   68    Mo.    339;    Dula   ▼• 

though  produced  in  part  by  his  stock  Young,    70    N.    C.    450;    Irvine    t. 

or  hay,  is  part  of  the  land  belonging  Greever,  32  Gratt.  (Va.)  411;  Davis 

to  her.    Norton  v.  Craig,  68  Me.  275.  v.  Davis,  43  Ind.  561 ;  Lyon  v.  Akin, 

But   where    husband    and    wife  own  78  N.  0.  258.    As  to  disputing  a  deed 

premises  jointly  they  may  join  in  an  by  parol,  notwithstanding  the  statute 

action  for  Injury  thereto.    Armstrong  of  frauds,  in  such  an  issue,  see  Foote 

V.  Colby,  47  Vt.  860,  and  cases  cited.  v.  Bryant,  47  N.  Y.  544. 

87.   Among  late   cases   under   this  88.  Dixon  v.  Brown,  68  Ala.  428. 
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creditx>rs  in  some  izustances.'*  Even  though  the  husband  become 
embariassed  in  circumstances,  he  may  be  compelled  to  execute  his 
trust  for  the  wife's  benefit^^  But  to  the  extent  of  the  husband^s 
own  pecuniary  interest  in  such  a  fund  his  creditors  may  claim 
the  benefit^  besides  which  the  identity  of  the  wife's  property  is  of 
material  importance/^ 

§  576.  E£Fect  of  F^urchase  at  Judicial  Sale. 

A  creditor  or  third  peraon  may  buy  the  debtor's  property  at  a 
sheriff's  or  bankruptcy  sale,  and  then  give  or  sell  it  to  the  debtor's 
wife,  provided,  of  course,  the  transaction  be  bona  fide;  for  this 
would  be  his  own  gift  or  transfer,  not  the  husband's,  and  the 
husband's  own.  insolvency  cannot  invalidate  the  transaction."  So, 
too,  the  wife's  purchase  of  her  husband's  property  at  a  sheriff's  or 
bankruptcy  sale,  upon  a  bona  fide  bid,  vests  in  her  a  good  title  as 
her  separate  property.*'  A  similar  rule  applies,  in  the  absence 
of  fraud,  where  she  or  someone  in  her  interest  purchases  under  a 
mortgage  or  judicial  sale  of  premises  belonging  to .  her  husband, 
no  fraud  being,  disclosed  in  the  transaction.**  But  if  fraud  is 
committed  on  the  wife  in  such  a  transaction,  through  the  husband's 
false  inducement,  or  by  other  means,  she  may  obtain  relief  against 
the  disadvantageous  purchase  and  recover  the  money  paid.*' 

§  S77.  A^  ,to  Insurance  op,  Husband's  Life  in  Favor  of  Wifc^ 

Insurance  IB  frequently  effected  by  a  husband  on  his  own  life 
for  the  sepaiiate  benefit  of  his  v^ife;  a  provision  most  just  and. 
honorable,  if  no|b  so  unreasopable  in. amount,  with  its  incidental 
payment. of.  pr0Qai\unS)  as  to  defraud  one's  aoxtecedent  creditors. 
The  subsequent  bond  fide  assigomeirt  by  wife  and  husband  of  such 
a  policy  „for  the  benefit  of  the  latter's  creditors  is  sustained  in 
several  late  cases ;  *^    thou^  an  aasignment  procured  from  the 

39.  Par&af>7  v..  Damabj,  14  Busli      see  Norman  v.  Norman,  6  Bush  (Kj.)> 
(Kj.),   485;    Brooks   v.   Shelton,   54       495. 

Hiss.  353.  .46.  Whether  the  creditors  of  a  mar- 

•  * 

40.  Payne  v.  Twyman,  68  Mo.  339.      ried  woman  for  premiums  paid  on .  a 
41»    Heam    t.    Lander,    11    Bush      policy  upon  her  husband's  life,  can  en - 

(Ky.),j669;  Sampson  v.  Alexandiari  66  force  payment  out  of  her  separate  es- 

Me.  182.  tate,  see  Ogden  ▼.  Guill,  56  Miss.  330. 

48.  Winch  v.  James,  68  Fa.  297.  As  to  the  extent  to  which  the  validity 

4S.  Bowser  v.  Bowser,  82  Pa.  57;  of  the  wife's  title  to  the  policy -money 

Blum  T.  Harrison,  50  Ala.  1,6.  may  be  affected  in  consequence,  see 

44.  Page  v.  Dixon,  59^  Mo.  43 ;  Hill  Barry  v.  Mut.  Life  Ins.  Co.,  49  How. 
V.  Bugg,  53  Miss.  397.  Pr.  (N,  Y.)  504;  Godfrey  v.  Wilson, 

45.  Case  ▼.  Colter,.  66  Ind.  336.    And  70  Ind.  50.    Under  some  statutes,  the 
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wife,  injurious  to  her  intereat,  n^uet  raise  the!  general  quefition  of 
a.  wife's  separate  ocoKtracts  and  lia^bility;^^  and  an  aflsignment 
procured  irom  her  by  fraud  or  undue  marital  influenoe  amounting 
to  compulsion  will  not  be  enfortied.^^  Due  reference  being  had 
to  the  language  of  every  policy^  it  is  likewise  true^  in  general, 
that  if  the  husband  survive  the  wife,  for  whose  benefit  the  policy 
was  taken  out,  he  may  dispose  of  it  otherwise,  apd,  with  the  in- 
suretr's  ooneenft^  can  have  it  changed  so  as  even  to  benefit  a  subse- 
quent wife,  in  case  he  inarries  again."*^ 

The  proceeds  of  a  policy  of  insurance  on  her  husband's  life, 
when  realized  by  the  wife  after  his  death,  are  not  absolv^  from 
her  own  liabilitieis,  although  exempt  from  the  payment  of  debts 
contracted  by  the  hueband  during  his  lifetime.'^  Iter  constituted 
agent  for  paying  the  premiunjs  is  liable  tx)  her  (under  her  separate 
estate  or  artatutory  rights)  for  his  default  or  misconduct.  And 
chancery  will  sometimiee  intervene,  where  the  face  of  the  policy 
does  not  sufficiently  indicate  ihe  intereert;  intended  for  wife  or 
children,  and  protect  their  intereaits  against  the  husband  and  his 
creditors.*^  A  policy  may  be  limited  to  children  in  delault  of  the 
wife  surviving;  and,  if  so,  the  wife  cannot  assign  it  to  their 
detriment. 

§  578.  Equitable  Relief. 

Equity,  in  recognizing  husbahd'  kui  wiffe  as  ftiTOnfet  persona 
capable  of  contracting  with  one  another  and  holiding  pTO|>erty 
adverse  to  one  another's  claims,  affords  the  refief  appropriate  to 
such  a  situation.  Where  either  6ne  is  false  to  the  oAt/ty  and 
fraudulently  or  through  coercion  procures  an  tmijust  advantage, 
chancery  will  relieve  against  the  transaction.** 

wife's  assignment  witli  her  husband's  ley,  3i  Md.  188;  Gamt>s  v.  <!fdveiiant, 

consent  may  stifflce  inthont  his  sig-  Ac,  JAf^  Ins.  Co.;  50  Mlse.  44;  Ker- 

nature.    Whitridge  v.  Barry,  42  Md.  man  v.  Howard,  23  Wis.  108;  Btokes 

140.  V.  Coffey,  8  Bush  (Ky.)>  533;  Thomp- 

47.  Supra,  §  223.  son  v.  American,  &c.,  Ins.  Co.,  46  N. 

4S.  Whitridge  V.Barry,  42  Md.  140;  Y.    674.     And    see    1    Shouler   Pers. 

Fowle  V.  Butterly,  iS  N.  T.  68.  Prop.,  703-727. 

A  policy  in  the  wife 's  name,  and  for  50.  Smedley  v.  Felt,  43  la.  607. 

her  benefit,  upon  her  husband 's  life,  51.  Ainsworth  v.  Backus,  5  flun  (N. 

becomes  her  separate  property  beyond  T.),  414,                                              ^ 

his  reach.     Southern  Life  Ins.  Co.  v.  52.  Se  Mellor's  Policy  Trusts,  L.  B. 

Booker,  9  Heisk.    (Tenn.)   606;   Sue-  6  Ch.  T).  127. 

cession  of  Bofenschen,  29  La.  Ann.  53.  Knickerbocker  Life  Ins.  Co.  t. 

711.  Weitz,  99  Mass.  157. 

49.  See  Pomeroy  v.  Manhattan,.  Ac,  54.  Case  v.  Colter,  66  Ind.  SS6.    The 

Ins.  Co.,  40  m.  398;  Emerick  v.  Coak-  wife's  fraud  on  her  husband  was  re- 
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A  volnntarj  and  self-imposed  truet,  without  consideration,  maj 
Ukewiae,  it  is  held,  be  set  aside  by  a  court  of  equity  wben  its 
purpose  has  been  fulfilled  4i)d  ther^  is  no  t^ason  for  preserving  it** 

lieved  against  in  Stone  ▼.  Wood|  85  66.  Tucker  *b  Appeal,  75  Pa«  854. 

IIL  603. 
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a03.  coM^pN^tTX  i?pcx^ljf^.  §.580, 

8BonoH  02O.  Sale  or  Hortgage  to  Pay  Debts. 

621.  Bights  dnd  Liabilities  of  ihirchasers  under  Sale  to  Pay  Bebts. 

e&Z.  Aettens  byot  AgaiikslSbrHtott      ' 

•  993.  Actions  by  or  Against  Heirs^K  i.,-: 

.    624.  Administration  in  General. 

625.  Control,  Management,  and  Collection  of  Community  Assets, 

626.  Aocounting  aAd  Settlei&ent.       - 

§  579.  Natjurcj. arid  History  of  poctri^e. 

The  communio  honorum,  or  communitj  gystem^  relates  to  marital 
propertj',  in  which  respect. it, occijipiQ$;  an  intermediate  position 
between  :  the  civil  and  ^cominon-law;  .8chQme&.  .  Xha  .  communio 
bonorum  may  have  been  part.  of.  the  Roman  ,law  at  an  eariierj 
period  of  its ;  hi^fory^  but  it.  h^.  ceased,  to,  exiat  Jflpg  before  tha, 
conypilatipn  of  the  Digest; .  though  parties. might  by  their  nuptial; 
agreement  adopt  it/*  This  constitute^  a.  prominent  feature  of. 
the  codes  of  Franca,  Spain,  and  other  countries  of  modern  Europe, 
whence  it  has  likewise  found  ,its  way  to  Lqi^isiana,  Florida,  Texas, 
Oalifornia,  and  othpjr  adjacent  Stat^,  pv^c^  subject  tp, French  ami. 
Spanish  dominion,  and  erected,  in  fact,  out  of  territoiry  acquired, 
during  the  present  century,  upon  the. Mis^ssippi,  the,  Qulf  of 
Mexico,  and  the  Pacific  Ocean. 

The  relation  of 'husbakid' aiid  ^fe  is  r^t'ded^by  these  codes  a* 
4  specite  of  partnership,  the  property  of  which,  like  that  of  Any 
other  partnership,  is  primarily  liable  for  the  payment  of  debts. 
This  partnership  or  comiflunity  applies  to  all  property  acquired 
during  marriage;  and  it  i&  the  well-settled  rule  that  the  debts  of 
ttfce  partnership  have  priority  of  claim  io  satisfaction  out  of  the 
community  estate.  Sometimes  the  commnnity  is  universal,  com- 
prising not  only  property  acquired  during  coverture,  hvit  all  which 
belong^  to  the  husband  and  wife  before  ot^  at  their  marriage." 

It  ie  evident,  "therefore,  that  the  provisions  of' such  codes  may 
differ  widely  in  diflPerent  States  or  countries.  The  principle 
which  diartinguishes  tte  community  from  both  Ae  civil  and  com- 
mon-law schemes  is,  however,  clear;  namely,  that  husband  and 
wife  should  have  no  property  apart  f ro&i  one  another. 

§  580.  The  European  Doctrine  of  Community. 

Under  modem  European  codes  this  law  of  community  embraces 
profits,  income,  earnings,  and  all  property  which,  from  its  nature 
and  the  interest  of  the  owner,  is  the  subject  of  his  uncontrolled 

56.  1  Burge,  Col.  &  For.  Laws,  202;  %b,  263,  et  seq, 

57.  1  Burge,  Col.  &  For.  Laws,  277  et  seq. 


§    681  BTDSBAl^t)   AStn  WIFE.  604: 

and  absolute  alienation;  bui. (pertain  gifts  made  between  husband 
and  wife  in  oontemplatioE  of.  marriage  are  of .  4X>urde.  properlj 
excluded.*^®  Whether  antenuptial  debt6  ate  to  be  pkid  fi^om  the 
common  property,  as  well  as  debts  contracted  while  the.relaticm 
of  husband  and  wife  continuesy. would. seem  to  dep^d  upon  the 
extent  of  the  communio  bonorum,  as  including  property  brought 
by  each  as  capital  stock  to  the  matririge,  or  only  such  property  as 
they  acquire  afterwards/* 

The  codes  of  modem  Europe  recognise  no  general  ctipacity  of 
the  wife  to  contract,  sue  and  be  sued,  as  at  the  Iditer  civil  law. 
On  the'  contrary,  the  husband  becomes,  by  his  marriage,  the  curator 
<>f  his  wife.  He  has,  therefore,  the  sole  administration  arid  man- 
agetiieTlt  of  her  property,  and  that  of  the  commtmity;  khd  she  is 
entirely  excluded  in  every  case  in  which  her  acts  cannot  be  referred 
to  an  authority,  express  or  implied,  from  her  husband.^ 

The  cdmrnutiity  ceiises'  mi  the  tefitriiuatiori  of  marriage  by 
mutual  separation  or  the  death  of  "^either  spouse;*^  'And  the  vari- 
ous '  dod^d  provide  for  the  rights  of  the  survivor  ori  the  l^al 
dissoliitiou  of  the  community  by  death.       • 


'•  ■••  f  . 


§  58U  £ff<:9t  of  Doctrine  on  Americjan  Jurispmlenct, ; . 

The  reader,  may  readily  trace  th^  iiiflu^ti^.  of  -the  qommuDitj 
system  upqn  the,juriqpru,den<ie  Qf  Louisiana  and  the  other  States 
to. which  we  have  referred,  ;^06e  annexation  was  subsequent  to 
the  adoption  of :  our  Federal  Constitution,  by  lexaminJupg  thai? 
jujiioial  reports.  The.  Civi}.  Code  of  IiOuisiana),>as^di^Qa4^  uod 
promulgated  in  1824,  piroi;iQunc^d  tb^^t  the  partnership,  or  qom- 
munity:  of  acquets  or  gains;  arising  during,  coverture  should  csist 
in  every  marriage  where,  the^  .ivas  po!  stipuLatioo.  to  the  contrary. 
This  was  a  legal  consequeiice  of  marriage  under,  the  Spanish  law.** 
The  statutes  of  Texas,  Florida,  Missouri^  Califoifnia,  jand  other 
neighboring  States  are  characterized  by  similar  featuw^.  .  But  all 
of  these  laws  have  been  modified  by  settlejrd  bringing' with  them 
the  principles  of  the  common  Uw.  i  So,  too>  the  doctrines  of  sep- 
arate estate,  revived  in  modern  jurisprudence,  are  introduced  into 
the  legislation  of  these,  as  othef  American  States.** 

68.  i  Burge,  Col.  &  For.  Laws,  281,  59.  Ih.  294. 

282.     By  the  French  law  only  the  per-  60.  Ih.  296,  301. 

sonal  estate  entered  into  the  commu-  61.  Ih.  303,  305. 

nity;    but  the   Spanish  law  included  62.  Art.  2312,  2369,  2370;  2  Kent, 

both  real  and  personal  estate.    Child-  '  Com.  183,  n. 

T688  V.  Cutter,  1,6  Mo.  24.  68.  Texas  Digest,  Paschal,  <'Mari- 


605  COMMU.HI7Y  DOOT^UTB.  §  .682 

Tliere  ift.iii  the  doctrine  of  cfommunitj  mueh  tluit  is  fftir  and 
reasonable;  but  in  the  practical  workings  of  this  system  it. in  found 
rather  complicated  and  perplexing^  and  hence  unsatisfactory; 
while  in  no  part  of  the  United  States  can  it  be  said  to  exist'  at  this 
day  in  full  f otoe,  bince  husband  and  wife  ai*e  left  pretty  free  to 
•contract  for  the  separate  enjoyment  of  property,  and  so  exclude 
the  legal  presumption  of  community  altogether;  •*  and,  moreover, 
the  constant  tendency^  tff  our  Southwefirtern  States  is  to  remodel 
their  institutions  upon  the  Anglo-American  basis,  common  fo  the 
original  States  and  those  of  the  Ohio  vallqTi 


§  582;  Ifeture  o£  Coimxuuiity;      : 

The  <56mmuiiity  is  an  entity^  sejiarate  and  distinct  f rbin  either 
spouse.^  The  community  status,  like  partnership,  has  elements 
of  gains  and  loss^  based  on  the  presumed  labors  of' each  spoiise, 
irresjJective  <rf  the  real  industry  of  either.*"*  '  In  Xoulsiaiia  every 
marriage  Mipefinduces  a  partnership  or'cdnimuhity  of  acquets  or 
gains,  unless  therfe  is  a  stipulation  to  the  conti'ary*^  1^6  com- 
munity can  exist  in  the  absence  of  a  lawful  marraige.*^  Therefore, 
no  community  fnterest'is  acquired  in  a  mah^s  property  by  one  who 
acts  as  his  housekeeper  and  who  has  illicit .  relations  with  him,** 
even  though  he  holds  her  out  as  his  wife,  and  even  if  die  joins  with 
him  as  such  in  a  mortgage  of  his  property."'® 

Where,  at  the  time  a  husband  goes  through  a  marriage  ceremony, 
he  ha^  a  living,  undivorced  wife,  the  property  purchased  with  joint 
earnings  of  himself  and  his  second  or  putative  wife  does  not 
become  community  property,  but  joint  or  partnership  property  of 

tal  Bigbts;''  OaL  Oinil  Code,  "Hub-  .95.  OsthoUer  ▼.  Spokane  &  L  £.  B. 

band  &  Wife;"  Packer's  Cal.  JHg.,  Co.,    107    Waeh.    678,    188    P.    630; 

*'Htt3b«Bd  4b  Wife;  '^Walker  v.  How-  .  Bwrott  v,  Signor,  58  Waalu  695,  107 

ard,  34  Tex.  478;  Caulk  v.  Pieouj  S3  J?,  1^33. 

La.  Ann,  277.     And  we  Forbes  ▼.         6$,  Briggs  v.-McBride-  (Te».),  1*0 

Moore,  33.  Tex.  195.  ,^8,  ,W.  11^3.     .    .    . 

64.  See  Packard  t..  Axellanes,  17  CaJ.  ,.  -  ^7.  SucQespioii  of  Le  Beaqjae,  137  La. 

S25;  Waul  V.  Kirkman,,25,  Miss.  609^;  .  1167,  68  So.  966. 

Boceession  of  MjsLean,  12  La.  Aim.  .  ;  Of.:  In  rs  Sloan's  Bslnte^.  (!0  Wask. 

222;  Joneev.  Jones,  1&  Tex.  l:43:j;JS?fl?  ?86,.96  J?,*'6S^;  Sortore  v.  Bortare,  70 

parte  Melbourn,  L.  B.  6  Ck.,  64;  La.  Wasb*.  4V),  12^  P.  915w 
Civil  Code>  |§  ,23^-2^05;,  X  B*^ge,  69..  ISfairis  v,  Hobke,  82  iTex;  CIt. 

<^\.  Sb  TQT.'h&yyBy^7Jr6%  8€^,  vhere  /^67^  fiJiS.iW^  1Q86.    .; 

the  law  of  community  as  it  was  al>o^t  .,'  70. :  BngstroQr   .  y.  ••  Peterson^  .-IWt 

kalf  .a!centpry;figO'JMifuJly-aet  fi^tk;  Wash.  523,  182  P.'698;  .        .:.  >  'n* 

and  the  learned  note  to  2  Keiit^iCpJia.  *    .-     ;    .  r   .a  ;»,o.:  i  .f  -i..-    .-*    dX 
183. 
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the  iwo.'"^    The' rule  only  at>pliea  aa  long  as  thepntatiye  wife 
acta  innoceatly." 

§  583.  What  Law  Governs. 

•  The  status  of  a  debt  <  owed  to  a  spouse^  as  being  commimity  or 
separate  estate,  is  determined  by  the  law  of  the  State  where  smch 
d^bt  is  acquired/'  and  moi^ey  which  was  the  separate  property  of 
a  spouse  in  the  State  where  it  was  acquired  will  remain  separate 
estate  when  brought  into  a  State  where  tibe  community  doctrine 
prevails,^*  even  if  invested  in  land  in  such  latter  State.^* 

Likewise,  the  status  of  property  as  community  or  separate  prop* 
erty  acquired  in  States  where  the  commnnity  ddetrine  ptevails  is 
to  be  determined  by  the  law  of.  such  State  at  the  time  when  it  is 
acquired/'  so  that  statutes  regulating  the  disposition  of  community 
property,"  or  providing  that  property  formerly  community  prpp^ 
erty  shall  be  presumptively  separate  property,  do  not  affect  prop- 
erty of  which  the  title  has  vested  prior  to  the  enactment  of  the 
statute.^'  But  a  statute  requiring  the  wife's  assent  to  deeds  con- 
veying community  property  is  merely  an  additional  protection  for 
her  existing  interest  in  the  property,  and  not  an  attempt  to  divest 
a  vested  estate  by  later  legislation.''* 

The  community  laws  of  Louisiana  do  not  extend  to  land  in 
another  State  or  country,'®  but  land  in  Louisiana,  owned  by  a 
community  residing  in  Texas,  is  governed  by  the  Louisiana  laws 


71.  Little  V.  Nicholson  (Tex.)r  ^^7 
S.  W.  506. 

72.  Middleton  v.  Jtohnston  (Tex.), 
110  S.  W.  789. 

7S.  Huyyaerts  v.  Boedtz,  105  Wash. 
657,  178  P.  801;  Douglas  v.  Douglas, 
22  Ida.  336,  125  P.  796. 

74.  Brookman  v.  Durkee,  46  Wa^sh. 
578,  90  P.  914;  In  re  Niceolls'  Estate, 
164  Cal.  368,  129  P.  278;  Gooding 
Milling  &  Elevator  Co.  v.  Lincoln 
County  State  Bank,  22  Ida.  468,  126 
P.  772;  In  re  Burrows*  Estate/ 136 
Cal.  113,  68  P.  488 ;  WitheriH  v.  Piraun- 
felter,  46  Wash.  699,  91  P.  1086;  Hunt 
V.  Matthews  (Tex.),  60  S.  W.  674. 

75.  McDanifel  V.  Harley  (Tex.),  42 
8.  W.  323;  Bletheii  ▼.  Bonner,  ^0 
Tex.  GiT.  585}  In  re  Warner's  Estate, 
167  Cal.  686,  140  P.  583. 

76.  Seeber  ▼.  BandaU,  102  F.  215, 


.42  C'  C.  A.  27a  J  Winters  ▼.  Winters, 
34  liTev.  323^  123  P.  17  (reh.  den.,  123 
P.  1135);  Sandovalv.  Priest,  210  P. 
814;  Gnye  ▼,  Guje>  63  Wash.  340,  115 
P.  731;  In  re  Granniss'  Estate,  143 
Cal.  1,  75  P.  324 ;  Folsom  ▼.  Folflom 
(Wash.),  179  P.  847;  Union  Savings 
&  Trust  Co.  V.  Manney,  101  Wash.  274. 
172  P.  251. 

77.  Spreckels  t.  Spreckels,  116  CoL 
339,  48  P.  228,  36  L.  B.  A.  497; 
Clavo  T.  Clavo,  10  Cal.  App.  447,  102 
P.  556;  Duncan  v.  Dunean,  6  Cal. 
App.  404,  92  P.  310. 

78.  Nilson  ▼.  Sarment,  153  Cal.  524, 
^6  P.  315. 

79.  Arnett  ▼.'  Beade,  220  U.  S.  311, 
31  S.  Ct.  425,  36  L.  B.  A.  (N.  S.) 
1040. 

80.  Kott  ▼.  Nott,  111  La.  1028,  88 
80.109. 
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as  to 'the  validity  of  a  convey anoe  "by  the  wife  on  thfe  dearth  6i  the 
husband.*^  The  Question  Whether'  land  ibqnii'ed  uiider  the  homfe- 
stead  laws  of  the  United  States  falls  into  a  cotaimunity  already 
dissolved  by  the-  death  of  the  wife  is  governed  by  the  laws  of  the 
United  States." 

A  wife's  i-ight  to  a  te^cit  lien  or  n^ortgag^  for  th,e  ,:|rep.ayment  of 
jnoney  brought  by  her  into  the  community  is  determined  by  the 
law  of  the  domicile  oi  the  spouses  at  marriage."  A^  to  personal 
property  acquired  during  coverture,  the  law  of  the  domicile 
controls.**  Where  stock  in  an  Alabama  corporation  is  part  of  a 
community  estate  in  Loi;isiana,  the  Alabama  courts  will,  on  the 
principles  of  equity,  avoid  a  doniation  of  such  stock  in  fraud  of  tHe 
wife^s  community  rights."  In  Idaho  it  is  held  that  where  a 
deceased  spouse  resided  in  Washington  at  the  time  of  death,  the 
distribution  of  such  sponsors  community  interest  may  be  made 
according  to  the  law  of  the  latter  State." 

Where  a  resident  of  Mississippi  was  married  in  that  State  to  a 
minor  resident  of  Louisiana,  with  inte&ti<Mi  to  reside  in  Missis- 
sippi, the  marriage  was  held  not  constructively  and  ,de  jure  a 
Louisiana  marriage,  so  as  to  entitle  the  wife  to  a  portion  of  the 
community  property  at  the  husband's  death,  though  the  spouses 
intended  to  be  married  in  Louisiana  and  were  prevented  by  acci- 
dent from  so  doing.*^ '  The  Spanish  and  Mexican  laws  as  to  com- 
munity or  acquest  property  in  force  when  the  United ,  States 
acquired  Xew  Mexico-  are  still  in  force  in  that  State  except  as 
modified  by  statute.*'  Since  the  righte  of  separate  spouses  in 
community  property  in  that  State  are  not  regulated  either  by 
statute  or  the  cpmmon  law,  such  rights  are,  during  the  lives  of 
both,  d<^termined  by  such  Spanish  and  Mexican  la^.*^ 

In  ISTew  York  it  has  been  held  that  the  provision  of  the  French 
code  as  to  the  establishment  of  community  by  the  non-existence  of 
oontradt  was  limited  to  marriages  between  Fren<A  subjeots,  or  per- 
sons married  in  France,  so  that  an  ancillary  executrix  was  bonnd 

Bl.  Bender  v.  Bailej^  130  La.  341,  86.  Vaiusiekle  t.  Has^ltine,  29  Ida. 

57  So.  »98.  228,  168  P:  326. 

SSL  Wadkins  t,  Produeers'  Oil  Co.,  87.  Connor  t.  CoBBor>  10  Ja>  Ann. 

130  La.  308,  57  So.  937.  440. 

83«  In  re  J^yer,  14  N.  M.  45,  89  P.  .      88.  Strong  v.  Eakin,  11  N.  M.  107, 

246.  66  P.  539. 

84.  Colpe  V,  Lindblomj  57  Wash.  89.  Bamett  ▼,  Bamett,  9  N,  M. 
lOe,  ig«  P.  834.  205,  50  P.  337. 

85.  Enstis  ▼.  Enstifl,  236  F.  726, 150    ; 
0.  C.  A.  58. 
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to  $baw  affirmatively ;  the  applicability .  of  tlie.  Frencii  laW;  aa  .to  a 
legal  oopimuiiity  in  support  of  her  claim  ^here^^d^.•• 

The  proceeds  of  conanuixity  property  si tu^d  in  Te^aa  are.  sub- 
ject to  the  law  of  Kentucky  wl^n  recjeiypd  by  a  husband,  in  that 
State,  and  not  by  the  law  of  Texas.** 

§  S84.  What  Constitutes  Community  Property  in  GeneraL 

The  status  of  property  as  community  or  separate  property  is 
fixed  by  the  manner  of  its  acquisition,*'  and  by  the  character  of 
the  inception  of  the  title.*'  Separate  property  of  spouses  which  is 
mingled  with  community  property  in  such  fashion  that  its  sep- 
arate character  cannot  be  determined  becomes  compiunity  prop- 
erty.** A  deed  ireciting  a  consideration  for  a. deed  to  a  spouse 
may  be  shown  to  tave  been  paid  for  with  community  iunds.** 

In  Washington  the  test  of  whether  it  is  commumty  property  or 
not  is  whether  it  is  acquired  with  community,  funds  or  qn  pom- 
munity  credit**    . 

§  585.  Property  Acquired  Duriitfg  Coverture. 

The  American  community  doctrine,  as  we  may  term  it,  is  that 
all  property  purchased  or  acquired  during  marriage,  by  or  in  the 
name  of  either  husband  or  wife,  or  both,  shall  be  deemed  to  belong 

90.  In  re  James'  "^iU,,  ^^^  ^-  ^-  coverture  his  wife  gave  him  $15  per 
140, 116  N.  E.  1010;  In  r«  James,  221  month  from  her  separate  proper^, 
N.  Y.  '636,  117  N.  E.  1072.  and  where  at  death  his  property  had 

91.  Cooke  V.  Fidelity  Trust  &  Safety  greatly  Inisrease^,  it  wa^  h6ld  that  the 
Yanlt  €k).,  104  Ky.  473,  20  Ky.  Law,  fact  that  he  had  nungled  the  small 
667,  47  S.  W.  325.  amount  paid  him  by  the  wife  with  his 

92.  In  re  Hill's  lEstate,  167  Cal.  59,  own  property  did  not  eonvert  it  all 
138  P.  690.  into  community  property.    In  re  Cud- 

98.  Welder  v.  Lambert,  91  Tex.  510,  worth's  Estate,  13^  GpiL  4^2,  65  P. 

44  S.  W.  281;  Word  v.  Colley  (Tex.),  1041. 

173  S.  W.  629;  Osbom  v.  Mills,  20  Where    a.    wife    purchased    prop- 

Cal  App.  346,  12'8  P.  1090.  erty  as  her  separate  estlat^  for  $8,500, 


Brown  v.  Looihart,  12  N.  M.  10,  and  her  husband  purchased  ran   ad- 

71  P.  1086;  Hobb  v,  Bobb  (Tex.),  41  joining  lot.  for  $1,700,  later  selling 

R.  W.  92;  Edelstein  V.Brown  (Tex.),  both   for   $26,000,   it   was   held   that 

95  S.  W.  1126   (affd.,  100  Tex.  403,  there  was  no  commingling  ^ich  pre- 

100  S.  W.  129);  Moor  v.  Moor,  24  rented  the  segregation  of  the  wife's 

Tex.  Crv.  150,  5T  6.  W.  992;  Boyle  v.  8et)arate  estate.     Cirle  V.  Heller,  IS 

Langdon,  80  Wash.  175,  141  P.  352;  Cal.  App.  577,  12^  P.  815.        ' 

in  re  Buchanan ^s  'Estate,  89  Wash.  '   M.*  Newknan  ▼.  Nbwittan  (Tex.),  86 

172,  154  P.  129.  S.  W.  635. 

'  Wiete  li  HSte^edent  during  his  life-  9«.  United  -Statek  fidelity  'A  43tuir- 

time  had  an  income  o^  $550  a  month  anty  Co.  t.  Lee,  58  Wiish.  l<ly  107 'P. 

before   marriage,   and   where   duving  'WOi                   .    t.   r   /  .:           ;*»< 


609 


COMMU9ITT  DOCTBINj:. 


I  586 


prima  fa^  to  the  cotexaumitj,*^  imleas  by  g^f t^  devise  or  descent,** 
or  unless  paid  for  with  the  separate.  ^leaQB  of  a  spQuse/'  even  if  title 
is  takex^  i^  the.Aame  of  one  of  the  spouaesy^  or  in  the  name  of  a 
third  person/  ni^lese^  in  Louisiana,  the  purchase  was  made  by  way 
of  investment  (x:  administration  of  paraphernal  f luids,*  and 
even  though  the  spouses  are  separated  and  the  wif ^  is  obliged  to 
support  herself,  if  they  are  not  divorced/  Land  acquired  by  either 
spouse  during  eoverture  is  comn^unity  property/  evesa  Zand  origin- 
ally separate  est^ateiif  fumyeyed  away  and  reeonveyed  to  the  spo^fe 
daring  cpverturey*  as  J3  }a|id  aequii^>by  either  apouse  by  ful verse 
possession/  efen  where  the.  pei9s^e96V>n  is*  imder  a  yoid  deed  to  the 


97.  Baker  vj  Muirej,  7S  Warii.  Z4i; 
13S  P.  890;  £4w^r4^:Vf  WliiU  {Teai.}^ 
120  8.  W.  914;  SumnfierviUe,  y.  King, 
98  Tex.  332,  83  S.  "W.  680  (mod.  tehi,- 
84  8.  W.  643)^  lii  te  SkM^nM^i  Estate, 
83  Wash*  158, 145  P., 204;  In  re  Bail- 
ard,  173  Cal.  293,  173  P.  170;  8cott  v, 
Scott,  247  I^.  976;  Eowe  V.  Hibemia 
8av.  ft  Loan  8oCb,  1^4  Oal:  4Qt,  66  Pv 
569;  HitctijBp  y.  Mose;3,  16  OaL  App. 
594,  117  P.  685;  Kin  Kaid  ▼.  Lee,  54 
Texi  fev.  622,"  119  S.  W.  842;  BicrH- 
moBdT.  Sixna  (Tex.),  144  a.  W.  1142; 
Louisiana  Civil  Code«  S§  2369-^372; 
Succession  of  Plancbet,  29  La.  Ann. 
520;  fPalty  T.  HatfneV,  29  1^.  Ann.- 
583;  Wingard.Vw  Win|Eard,-56  Waslu 
389,  105  P.  834. 

88.  San^age  t.  Wanhop  (Tex.),  143 
8.  W.  259;  Gotten  ▼.  Friedman 
(Tex.)^  li>8  8.  W.  780;  Merrell  t. 
Moore,  47  Tex.  Oiv.  200,  104  8.  W. 
514 ;  Moody  t.  Southern  Pac.  Co.,  167 
Cal.  786,  141  P.  388 ;  SiKott  ▼.  8eoU, 
247  P.  976. 

Fnder  the  Texas  statute  it  wIls  held 
that  a  monthly  allowance  reeerved  by 
a  spouse  from  s  spendthrift  trust  cre- 
ated in  his  favor  is  his  separate  es- 
tate.'  McCleHa&d'v.  MeOlelland  (Tte.), 
37  8.  W.  350. 

88.  Wade  y.- Wade,  (T«x.),  1(^9  8. 
W.  188. 

1.  ^IkeilMm  V.  Stiles,  156  Oal.  T03, 
105  P.  966;  Wells  v.  Allen  (Gal.),  177 
P.  180. 

8.  Daniel  v.  Daniel,  106'  WaA.  699, 
181  P.  215. 
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:  3^  Knoblock  &  Bainoldv.  Posey,  126 
Im.  61P,  52  8o.  847.      :         ; 

4.  Gutheridge  v.  Gutheridge  (Tex.), 
161  S.  W.  802. 

5.  Janes  v.  Strattoii'  (Tex.),  20i 
,8.    W.    386;    Qameaon    v.    Gamesoa 

(Tex.),  162  8.  W.  1169;  Otto  v.  Long, 
144  Cal.  144;  77  P.  885;  Houts  v. 
First  ftroat  ft  Sttvmga  Ba^,  —  Cal. 
App.  — ,  168  P.  383. 

6.  Word  V.  Colley  (Tex.),  173  S.  W. 
629. 

7.  Mitchell  v.  Sichofield  (Tex,),  HO 
8.  W.  254;  Villeecas  v.  Arizona  Cop- 
per Co.,  20  Ariz.  268,  179  P.  063. 

In  Texas,  uJider  Bev.  8t.  1895,  arts. 
2967^  2968,  declaring  th^t  all  prop- 
erty of  the  husband  **  owned  or 
claimed  **"  by  him  before  marriage,  and 
that  ''acquired'*  afterwards  by  gift, 
devise,  ot  dteeent,  shaU  be  his  sepa- 
rate property,  and  all  property  '*ao- 
«faired '  ^  by  the  husband  or  wife  dur- 
ing the  marriage,  except  that  '^  ac- 
quired''  by  gift,  devise,  or  descent, 
shall  be  the  common-  property  of  the 
hasband  and  wife,  ownership  renting 
ia-  adverse  possession  '  for  10  years, 
existing  in  ^art  before  marriage  and 
in  part  after  marriage,  is  community 
•property ;  the  word  ^^  aaqulred ' '  de- 
noting all  property  coming  to  hus- 
band or  wife  during  eoveriurtf  •  by 
title,  other  than  by  gift,  device,  Hr 
deseefat ;  and  the  word  * '  claim, ' '  when 
apl^lied  to  land,  impoddng  a  legaJ  «r 
equitable  right  to  the  land;  and  the 
words  "owned -or  claimed"  signify- 
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1'      ' 

wife/  the  consideration:  of  which  was  paid  from  her  separate  es- 
tate,' but  where  title  so  acquited  by  spouses  occupying  jointly  is 

9 

perfected  after  the  death  of  onte>  the  estate  so  Acquired  inures  to 
the  separate  estate  of  the  survivor.*  The  community  owns  all 
property  bought  with  comnlunity  funds/*  and  all  property  ac- 
quired in  exchange  for  community  property,**  as  well  as  property 
purchased  in  part  with  community  funds  and  in  part  with  the  joint 
note  and  mortgage  of  the  spouses."  Gommiinity  property  also 
includes  money  borrowed  by  either  spouse  during  coverture^  in  the 
absence  of  a  difF<&rent  agreement,**  and  property  jiurchased  with 
borrowed  money,**  even  though  a  note  given  jointly  by  the  spouses 
for  the  repayment  of  the  loan  is  later  paid  with  the  separate  funds 
of  one  of  them,**  and  even  though  the  transaction  was  made  in 
another  State,  in  the  alwence  of  proof  of  the  laws  of  such  other 
State.**  The  same  rules  govern  mortgages  given  to  either 
spouse,*^  and  leases  made  to  one  of  them  during  coverture,*'  as 
well  as  debts  due  the  spouses  jointly,  even  where  there  is  an.  agree- 
ment that  when  the  debt  is  collected  it  shall  be  the  wife's  separate 
property.*'  The  following  have  been  held  to  create  a  conmiunity 
property:  money  received  by  a  husband  under  an  agreement  that 
he  should  have  half  his  partner's  "Winnings  by  gambling,*'  money 
saved  by  a  wife  from  her  household  allowance,  in  the  absence  of  a 
different  agreement,**  money  deposited  to  the  joint  accoimt  of 
the  spouses  in  a  savings  bank,  though  the  pass-book  recites  that 


ing  a  legal  or  equitable,  ownership  or 
legal  or  equitable  right  to  demand  the 
land.  Sauvage  v.  Wauhop  (Tex.),  143 
8.   W.   259. 

8.  Brown  ▼«  Foster  Lumber  Go. 
(Tex.),  178  S.  W.  787. 

9.  Cook  y.  Houston  QU  Co.  of  Texas 
(Tex.),  154  8.  W.  279. 

10.  Bollinger  v.  Wright,  143  Cal. 
292,  76  P.  1108;  Gilmour  v.  North 
Pasadena  Land  ft  Water  Co.,  178  Cal. 
6,  171  P.  1066. 

11.  Witt  V.  Teat.  (Tex.),  167  S.  W. 
802. 

IS.  Bollinger  V.  Wright,  143  Cal. 
««2,  76  P.  1108. 

18.  Emerson-Brantingham  Imple- 
ment Co.  V.  Brothers  (Tex.),  Iff4  8. 
W.  608;  Canfield  v,  Moore,  16  Tex. 
Civ.  472,  41  8.  W.  T18. 


14.  Northwestern  &  P..  Hypotheek 
Bank  ▼.  Bauch,  7  Ida.  152,  61  P. 
516 ;  Chaney  v.  Ganld  Co.^  28  Ida.  76, 
152  P.  468 ;  Main  ▼.  Scholl>  20  Wash. 
201,  57  P,  800. 

15.  Eatterhagen  t,  Meiater,  75 
Wash.  112,  134  P.  673. 

16.  Clark  v.  Eltinge,  29  W^.  215, 
69  P.  736. 

17.  Nanee  v.  Woods,  79  Waah*  XS8, 
140  P.  323. 

18.  WiUiama  ▼.  B^ebe,  79  Wash. 
133,  139  P.  867. 

19.  Gentry  ▼.  McGarty  (Tex.),  141 
8.  W.  152. 

80.  In  re  Gold's  Ertate,  170  CaL 
621,  151  P.  12. 

81.  MeMurraj  ▼.  Bodwell,  16  CaL 
App.  574,  117  P.  627, 
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payment  is  to  b^madeto  eitter  spouae  produoii^g  the  book,*'  prop- 
erty acquired  und^  an  agreement  to  pay  the  grantor  an  annual 
aum^^'  land  paid  for  by  the  labor  of.  an  unemancipated  wife  and 
children  while  the  husband  is  in  the  insane  asylum,'^  land  bought 
under  aot  oral  agreement  made  before  marriage,  where  the  prioe^ 
to  which  the  wife  contributed,  was  not  paid  till  after  marriage,'*' 
property  purchased  on  credit  for  a  business  conducted  by  the  hus- 
band on  the  wife's  property  and  paid  for  out  of  the  profits  of  such 
business,**  and  a  ring  purchased  by  the  wife,  in  the  absence  of 
evidence  that  it  was  bought  with  her  separate  estate.*'""  The  charac- 
ter of  community  property  will  not  be  changed  by  the  fact  that  it 
is  sold  for  taxes  under  a  wrong  description  to  a  third  person  ^ho 
reconveys  it  to  the  wife,**  nor  by  the  fact  that  a  partition  decree 
allots  land^  previously  purchased  by  the  husband  to  himself  and 
his  wife,*®  nor,  conversely,  where  a  partition  decree  allots  to  the 
husband  alone  land  belonging  to  both  spouses,*^  nor  by  an  order 
of  court  directing  a  wife's  successor  as  guardian  to  turn  over  to  her 
fees  earned  by  her  as  such  guardian.*^  No  such  estate  is  created 
where  property  is  conveyed  to  a  spouse  without  consideration  so 
that  he  may  qualify  as  surety  on  a  bond,**  nor  where  land  is  pur<^ 
chased  by  a  survivipg  spouse  with  money  secured  from  the  com* 
munity  estate.*^  Where  a  community  estate  ha«  been  created  in 
land  bought  on  a  contract  of  sale,  such  interest  will  be  forfeited 
where  the  terms  of  the  contract  are  not  complied  with.*'  In  Idaho 
all  property  acquired  by  either  spouse  during  coverture  which  is  ' 
not  separate  property  is  community  property/ 
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82.  Lynam  v.  Vorwerk  13  Cal.  App. 
507,  110  P.  355. 

23.  Winchester  v.  Winchester, 
175  Cal.  391,  165  P.  965. 

24.  Mesaimer  v.  Echols  (Tex.),  194 
8.  W.  1171. 

25.  In  re  Mason 's  Estate,  95  Wash. 
564,  164  P.  201 

2€.  FaritieTs'  Staid  Bank  v.  Farmer 
(Tex.),  157  S.  W.  283. 

27-28.  Sweeney  ▼.  Taylor  Bros.,  41 
Tex.  Civ.  365,  92  8.  W.  442 

28.  Meserole  v.  Whitney,  22  Ida. 
543,  127  P.  553. 

80.  Cunh4  V.  Hughes,  122  Cal.  Ill, 
54  P.  535,  68  Am.  St.  27. 


31.  O'Connor  v.  Vineyard,  91  Tex, 
488,  44  8.  W.  485. 

82.  Scott  V.  Scott  (Tex.),  170  S..W. 
273. 

88.  Crenshaw  v.  Harris,  16  Tex.  Civ. 
263,  41  8.  W.  391 

84.  Griffin  v.  McBanney,  25  Tex. 
Civ.  432,  62  8.  W.  78. 

85.  Converse  v.  La  Barge,  92  Wash, 
282,  158  P.  958. 

86.  Hall  V.  Johns,  17  Ida.  224,  1Q5 
P.  71;  Douglas  V.  Douglas,  22  Ida. 
336,  125  P.  796;  Kohny  v.  Dunbar, 
21  Ida.  258,  121  P.  544. 
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§  586.  Public  Laads  Acquired  by  Grant  or  Entry; 

Where  a  husband  acquires  no  interest  in  a  homestead  because  his 
location  is  invalid,  the  wife  can  take  no  comlnunity  interest." 
Under  the  Federal  Homestead  Act  a  patent  issued  to  a  husband 
after  the  death  of  his  wife  creates  a  separate  estate  in  him^*'  as 
well  as  when  he  enters  before  marriage  but  gets  his  patent  during 
covdrture/*  but  under  the  same  law  a  homestedd  acquired  by^the 
widow  of  a  deceased  homesteader  after  the  dissoltition  of  the  com- 
munity is.  her  separate  estate/^  she  havipg,  imder  that  statute,  a, 
right  of  residence,  cultivation  and  patent  wh^^e  he  dies,  before  per- 
fecting his^  entry.*^  Under  the  same  statute  the  hom^estei^d  was 
held  community  property  where  there  was  a.  dispute  as  to  part, of 
the  claim,  and  where  the  entryman  died  before  paying  for  the 
disputed  part,  which  was  pp-id  for  af tier  his  death,  and  the  patent 
issued  in  his  name.*'  That  statute  does  not  prevent  the  applica- 
tion 6i  a  State  law  which  makes  such  land  community  property 
after  patent!*'  In  Arizona  land  acquired  from  the  government 
by  a  spouse  during  marriage  is  community  property.**  In  Louisi- 
ana a  homeistfead  made  and  cultivated  for  five  years  during  the 
existencSe"  of  the'  community  is  community  property,  though  the 
final  receipt  is  not  issued  till  after  the  wife's  death,**  as  is  a  home- 
stead' entered  upon  by  a  spouse  under  the  Federal  law  during  the* 
existence  of  the  community,  even  though  final  proofs,  eertificate 
and  patent  were  not  issued  till  after  the  dissolution  of  the  com- 
munity by  the  death  of  the  wife,  the  acquisition  of  property 
dating  from  the  entry  under  that  statute.**  In  New  Mexico 
title  obtained  by  a  divorced .  husband  to  public  landd  by  patent 
does  not  relate  back  to  its  initiation  by  entry  and  settlement,  so  as 
to  make  the  homestead  community  property.*'    Under  the  Texas 


87.  Delacey   v.    Commercial   Truat . 
Co.,  51  WAsb.  542,  99  P.  574. 

88.  I^adkins  v.  Producers'  Oil  Co., 
130  La.  308,  57  So.  937. 

89.  Teynor  v.  Heible,  74  Wash.  22^, 
133  Pa.  1,  46  L.  Bi.  A.  (N.  8.)  1033; 
Humbird   Lumber   Co.   v.   l^pran,   24  . 
Ida.  507,  135  P.  66. 

40.  Bicbard  v.  Moore,  110  l^a.  435, 
34  Bo.  593;  Cunningliam  v.  Krute,  41 
Waah.  190,  83  P.  t09^  4  L.  B..  A.  (N,  . 
8.)    967 ;   Crochet  v.  McCamant^   116 
La.  1,  40  So.  474,  114  Am.  St.  R.  538. 

41.  Wadkins  ▼.  Producer  Oil  Co., 


227  U.  8.  368,  33  8.  Ct.  3S0,  57  L. 

Ed,. . 

42.  Douglas  v.  Nicholson,  140  La. 
1098,  74  So,  666, 

48.  Buchser  v.  Buchser,  231  U.  8. 
157,  34  S.  Gt.  46,  58  t.  Ed.  — -. 

44.    Molina   v.    Bamirez,    15    Arix. 

249, 133  P..  1.7,  p '.,  ;    .  : 

46.  Brown .V.  Fryj.52  La,  Ann,  58, 
26  So.  748.  '". 

46.  Crochet  v.  MeCam^t,.  U.6.  La. 
1,  .40  So.  ,474,        . 

47.  Baker  y..  Saxon^  {84  N.  M.  531, 
174  P.  991. 
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statute  offeriag'i  Iftiid  :t6- volunteers  for  the  defence  of  the  State 
the  interest  of  a  married  voluntew  is  community  property,**  as  i» 
a  land  certifipate  transferred  to  a  husband  during  coverture,     or 
before  coverture,  where  the  location  wa&  not  made  till  after  mar^ 
riage,^?  and  land  settled  on  before  the  death  of  the  wife,  where 
such  death  occurs,  before  the  eompletion  of  occupation/^    In  that 
State  a  wife  ofou^e  who  acquires  a  right  to  land  under,  a  pre- 
emption, survpy  .ai^d:  conveys  it  to  ano.ther  has  only  an  equitable 
title,  by.  reaspu  .of  ber  cominuj;iity  internet,''*    The  question  .whether 
public,  ^and -purcbased  Jfr^m  that  State  is  community  property  or 
not.ia  determinabLe  by  the  character  of,  tb^  inception  of  the  title," 
and  .if.itS' inception  takes  place  dnring  marriage  it  is  community 
prapentiy,*.*  i  lender  tbct  .Washjington  homestead  statute  laixd  so  ac- 
quired  ^  eommun^ty;  property," .  even  thqugh  final  paroQf  ia  not 
made  npn  patent, issued  till  after  1;he  wife's  death,'*. as  well  as  a- 
homestead  painted  to  a  liusbapd  .^mder.the  Federal  statute/!  It  lis . 
otherwise  wl^ei*^  tbre  eQt^rym.an  marries,  after  maldi^  the  entry,,  and 
before  fipal  proofs^**  ai\cl  aa:  to  proper1;y  acquir^:  under  coal,  land 
and  mining:  pfttjfies.":  In  the  wime  Stfte  i^  wife  divoroed  fronj  her  . 
huab^.pr.iogp  to;  his.  ej^try,  nftd^j:,the  ^wn^efite^d  If^waiqquire^i^io.. 
community  interest  in  the  homest(^ad>**  npr^.do^S  a^  wi|e. living  i 
with  her  husband  on  land  squatted  on  prior  to  homestead  entry 
talfce  a  cbmtfiuuity  interest  therein.**     In  the'  same  State  it  has 
been  held  that  the  fact  that  community,  funds  were  used  to  pay 
for  a  timber  claim  which  was  the  husbaaid'fi  separate  estate  .would  - 
not  give  the  wife  an  interest  in  or  a  lien  upon  tJie  property  itself.** 

48."  Barrett  ..T.  Spence,  28  Tex.  Civ.  56.  EcXert  v.  Sclunitt,  60  Wash.  23, 

344,  67  S.  W.  92li                                  .  110    P.    635;    Aherx)    v.  .Ahern,    31 

49.  Booth  V.  Clark,  34  Tex.  Civ.  315,  Wash.  334,  71  P.  1023,  96  Am.  St  B. 
78  8.  W.  Z9Z.  912;   Cox  ▼.  Tompkiniioii,  39   Wash. 

50.  Phillips  V.  Palmer,  56  Tex.  Civ.  70,  80  P.  1005. 

91,  130  8.  W.  911.  .67.  Buchser  v.  Morss,  202  P.  854, 

51.  Adams   v.   West   Lumber    Co.      121  C.  C,  A.  212;  Curry  v.  Wilson,  57 
(Tex.),  162   8.  W.  974;   Creamer  v.       Wash.  509,  107  P.  367. 

Briscoe,  101  Tex.  490,  109  8.  W,  911.  58.  Card  v.  Cerini,  86  Wash  419, 150 

68.  Kirby    LumW    Co^    v.    8mith  P.  610;  Bogers  v.  MinneapoHs  Threph- 

(Tex.),  185  8.  W.  1068.  ing  Mach  Co.  48  Wash.  19,  92  P.  774. 

61.  MeClintie  v.  Midland  Grocery  Ss  69.  Guye  v.  Guye,  63  Wash.  340, 115 

Diy   Goods  Co.    (Tex.),   154   S.   W.  P.  731. 

1157;  Stiles  v.  Hawkins  (Tex.),  207  60.  Hall  v.  Hall,  41  Wash.  186,  83 

8.  W.  89.  P.  108,  111  Am-  St.  B.  1016. 

64.  Hawkins  v.  Stiles  (Tex.)^  158  .      61.  Heed  v..  St.  Paul,  M.  &  M.  By. 

8.  W.  1011.  Co.,  234  F.  123. 

66.  (D.  C.)  Buchser  v.  Morss,  196  62.  James  v.  James,  51  Wash.  60,  97 

F.  577  (affd.,  202  F.  854).  P.  1113   (affd.  reh.,  51  Wash.  66,  98 

P.  1115). 
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§  587.  Rents,  Profits  and  Issues  of  Separate  Estates. 

The  rents  and  profits  of  separate  estates  of  spou&es  are  generallj 
community  property/*  as  well  as  interest  on  such  property,** 
and,  in  Louisiana,  the  revenue  of  the  wife^s  paraphernal  property" 
and  property  acquired  by  the  use  of  separate  property.**'  Crops 
grown  on  a  spouse's  land  are  conmmnity  property,*'  as  well  as 
crops  raised  by  a  spouse  on  leased  land  though  the  other  spouse 
giv^  a  note  for  the  seed,**  and,  in  Texa^,  the  increase  oi  separate 
livestock,**  but  not  the  natural  enhancement  in  value  of  separate 
property.'*  Where  a  wife  bought  ginning  machinery  with  her 
separate  estate  and  sold  a  half  interest  to  a  son,  later  buying  duch 
interest  back  with  the  profits  of  the  mill,  it  was  held  that  the  half 
so  repurchased  was  Community  property  as  between' hersdf  Imd 
her  husband.'^  Though  an  interes^t  in  a  pkrtnetAiji)  business 
possessed  by  a  spouse  at  marHage  remains  se|)aratie' estate,  yet 
whatever  thereafter  accrues  from  the  personal  activity'  of  such 
spouse  is  community  t)roperty."  It  has  been  teld  dther^ae  as 
to  money  realized  by  a  spouse!  from  the  sale  of  tree*  and  plants 
grown  in  a  nursery  conducted  by  a  spouse  oh  land  acqiiired  hefcire 
marriage,  tJioiigh  the  industry  and  attention'  of  the  spouse  tb  the 
business  was  an  important  eletaent'*  '    '. 

.63.  Scott  ▼.  Scott,  247  F.  97»;  /fi  .  64.  F^jnak  V.  WmU^ma  (Tex.),  93 

re   Finn's   Estate    (Wash.),    179    P.  8.  W.  79. 

103;     Emerson-Branting^ham     Imple-  65.  Succession    of   MeCloskef,    144 

ment  Co.  y.  Brotkers  (Tex.),<194  B.  La.  438,  80  So.  650.          '  : 

W.  608;  Succession  v.  Webre,  49  La.  66.  First  Nat.  Ba^.  of  Plainview 

Ann.  1491,  22  So.  390  Texas  Lumber  ▼.  McWhoxter  (Tex.),  179  S.  W.  1147. 

ft  Looli  Co.  T.  First  Nat.  Bank  (Tex.^,  67.  Hanks  ▼.  Leslie  (Tex.),  159  8. 

209  S.  W.  811;  Do  Berrera  v.  Frost,  W.  1056;  Kreisle  ▼.  "Wilson   (Tex.), 

33  Tex.  Civ.  580,  77  S.  W.  637;  Sharp  148  S.  W.  1132. 

T.   Zeller,  110   La.   61,   34   So.   129.  6$.  Davis  y.  Green,  122  CaL  364,  55 

Under  the  Texas  statute  the  rents  P.  9. 

of    a    wife's    separate    real    estatei,  69.  Barr  v.  Simpson,  54  Tex.  Cit. 

though  community  property,  are  not  105,    117    S.    W.    1041;    Wolford    v. 

subject  to  community  debts:     Texas  Melton,  26  Tex.  Civ.  486,  63  S.  W. 

Lumber   ft  Loan  Co.  ▼.   First  Nat.  543;    Jordan   v.    Mareai^tell    (Tex.), 

Bank  (Tex.),  209  S.  W.  811.  147  S:  W.  357. 

Where  the  spouses  owned  adjoining  70.  Guye  v.  Guye,  63  Wash.  340, 

fruit  orchards  and  the  husband  man-  115  P.  731. 

aged  and  sold  the  crop  raised  on  both,  71.   Miller  v.  FentQii    (Tex.),  207 

it  was  held  that  the  wife 's  share  of  8.  W.  631. 

the    proceeds    were    not    community  78.  In  re  Gold's  Estate,  170  Cal, 

property,  Subject  to  its  debts.     Ten-  621,  151  P.  12. 

nyson  v.  Beggs,  176  Cat.  255,  168  P.  73.  In  re  Pepper's  Estate,  158  CaL 

140.  619,  112  P.  62. 
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{  588.  Improvements  on  Separate  Estates. 

In  California  it.is  held,  that  a  wife's  separate  property  is  not 
made  community  property  by  the  fact  that;  the  labor  of  the  )xxi^ 
band  contributed  to  building  a  house  on  such  property,  or  by  the 
fact  that  he  advanced  money  to  pay  a  mortgage  thereon/*  •  In 
Louisiana  improTensents  made  with  community  funds  <m  separate 
estate  are  a  charge  on  such  separate  estate  in  favor  of  the  com* 
mimity,^^  though/  subject  to  the  claim  of  the  community,  such 
buildings  belong  to  the  spouse  on  whoee  separate  estate  they  ar6 
placed/'. who  must  pay  their  ralue  to  the  oomitiunity  in  order- 
to  claim  them;"  The  ciommunity  can  recover  from  the  spouie 
only  the  amount  to*  which  the  ralue  of  the  separate  estate  hasbeeu 
enhanced  thereby/^  ait  the  date  of  the  disitolution  qf  the'  ecfroP 
munity/*  In  Texas  such  improvements  are  community  prop=-* 
erty/*  but  the  burden  of  showing;  that  community  funds,  we^esq 
used  is  on  those  claiming  the  improvements  as  cotninuiyty  prop- 
erty.** In  Washington  it  is  held  that  improvements  on  separate 
property  paid  for  with  separate  estate  are  riot  community  property 
though  the  other. spouse  makes  them  under  employment  from  the 
owner  of  the  separate  estate. 

§  589.  Damag'es  Recovered  by  Spousea. 

Under  i^os);.  statutes  righto  of  action  accruing  to  and  damagt^e^ 
i^ecovered  by  either  spou^  are  community  ptoperty/*  even  if  the 

74.  Carlson  y,  Oarlwi,  10  Qal.  App,  88.  Glaxe  ▼.  PuUnuai  estate  .Bankf 

300,  lO;  P.  ^^8, .,  91  :Waah.  187,  157. P.  488.        ... 

76.   Sueeesiion.  of  yfejbxpf  49.  La.  88.  Martin  ▼.  Southern  Pac.Ca.».^0^ 

Ann.  1491,  82  So,  390,  Cal.  285,  62  P.  5U5;  Moody  v.  8o*|h- 

76L  Sims  ▼.  Bmington,  50  La.  Ann.,  em  Pac  Co.,  167  Cal^  786,  141  P.- 
968,  24  So,  «37../    .                        ,388;   Justifl  v.  At^shiflon,  T.  ^  fl.  P.. 

7?.   SuecQsaipn.Qf,  Burke,  107  La.  By.  Co.,  12.  Ci^.  App.  639, 108P.  828;^ 

82,  31  So.  39i.  Giffen  y.  City  of  Lewiston,  6  Ida*  231, 

78.  Succes3i(Mi  of  Meteye,  113  La.  55  P.  545;   Labonte  v.  Davidson^  31. 

1012,  37  So.  909.  Ida.  644,  175  P*  588 ;  Ft.  Worth  *^  B. 

7e.  Dillon  v.  FrexillfBi  129  La.  1005,  G.  By.  Co.  v.  Bobertson,,  55  Tex.  Civ. 

57  So.  316..      !      »  309,    121    S.   ^W.  .20^;    Schneider   y. 

80.  Brady  ▼*  Ma4dox  (Tex.),.  124  Biberger,    76    Wash..  504,    136    P. 

8.   W.   739;    Cervantea  ▼.   Cervantes  701;    Maynard.  y.  .Jefferson   County,- 

(Tex.),  76  8.  W,  7«);  HiJlen  v.  Wil-  54    Wasji.    64 9,    653,    103    t>.    418;. 

liama,  25  Tex,  Civ.  268,  60 jS.  W.  997;  Bohan   v.   Bohan    (Tex.),   56   S.   W. 

Maddox  v.  Sumnierlin,  02  Tex.  483,.  959;   City  of   Sajgi  Antonio   v.   Wil- 

49  S.  W,  1033;  Sununerville  v.  King  de^stein,     49     Tex.     Civ.     514,     109; 

[(affd.,  98  Tex.  332,  .83  S.  W.  680),  S.  W.  231;.  Posener  v.  Long  (Tex.), ^ 

mod.  reh.,  84  S.  W.  643].  156  S.  W,  591;  Chicago,  B.  I..  &  G. 

$1.  Welder.  V.  Lambert,  91  Tex.  510,  By.  Co.  v.  Oliver .  (Tex.),  1^9  S.  .W. 

44  8.  W.  281.  853;  I^awMns  v..  Front,  ote.,  B^  Co., 
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cause  of  action  accrues  after  the  spouses  have  permahexitly  sepa- 
rated.**  Under  the  Louisiana  statute  damages  recovered  by  a  wife, 
for  pergonal  injuries  are  her  separate  property'.* 

§  590.  Wife's  Eaminga. 

Where  tibe  cozmnunity  doctrine  prevails,  eamiugs  <xf  the  wife 
are  conununity  property/'  if  earned  while  living  together/^  unless 
the  husband  h/is  giyen  them  to  her/*  or  unleds,  in  Lofaisiana^  there 
has  been  a  separation  of  property/'  or  unless  earned  in  a  juris- 
diction  where-  such  earnings  aire  separate  property/'  even  thou^ 
ea^i^ed  in  the  active  management  of  h^r  husband's  business  as  the 
Vman  pjF  ^e  famiiy.'"^  The  same  cole  aippUes  to  property  ac- 
quired in  the  wife's  name  and  paid  for  with  her  eandjigs  during 
opvepture,** 


.  • 


f 


S  591.  Property   in   Part   Community   Property  and   in.  Part 

Separate  JEIstate. 

Property  purchased  by  a  spouse  in  part  wi&  coxpanouity. funds 

mxi.  in  part  with,  separate  estate  is  ]^o  rata  commimity  property 

and  separate  estate.'*    The  same  is  true  wher^  the  purchase  is  in 


3  Wash.  502,  1021:  Eiell  t.  Dodaoa^. 
60  Tex.  33^;  Hynes  v,  Colman,  etc., 
Co»,  lOs  Wa!ih;642,  iflfJ'P.  617;  Davit 
vk  Davis  (Tex.y;  188  fi.  W.  7751 

M.  Ligon  y.  Ligon,  30  Tex.  CIt. 
302,  d7  fl.  W.  S3S. 

S9.  Martin  ▼.  Disrenbeeker,'  116  La. 
405,  40  8.  849. 

it.'  JohnsoJDL  V.  Bnrford,  30  Tex. 
242;  LiUy  v.  Yeaty  (Tex.),  152.8.  W. 
823;  Gentry  v.  McCarty  (Tex.),  141 
8.  W.  152;  Henry  ▼.  Land  (Tex.), 
168  8.  W.  904;  Cline  ▼.  Haekbarth, 
27  Tex.  Civ.  301,  65  8.  W.  1086; 
Fisher  ▼.  Marsh,  60  Wash.  570,  125 
P.  051;  Lewis  v.  Bnms,  122  CaL 
358,  55  P.  132;  Suecession  of 
Manning,  107  La.  456,  31  So.  862; 
Barr  ▼.  Qimpson,  54  Tex.  Cir.  105, 117 
8.  W.  1041.  8e6  Pisk  t.  Flores,  43 
Tex.  340. 

57.  Moore  v.  Orandall,  205  F.  680, 
124  C.  C.  A.  11;  Fennell  ▼.  Drink- 
honse,  131  Cal.  447,  63  P.  734,  82 
An.  8tr.  B.  361. 

58.  Dority  ▼.  Dorityi  30  Tex.  Cir. 
216  (alTd.,  06  Ttix.  21S,  71  8.  W.  050, 


^0  L..  9^  At,  941) ;  ..^Wx^jwij  ▼. .  Ta<j^ 
31  Id^.  450,  174  P.  e05. 

89.  Knight '  ▼;  Kaiif  liiaa,  105 
85,'S9fio.'711.-. 

90.  Meyers  ▼.  Albert,  76  Wash.  218, 
riS  P.  1003.  *  TMder  the  Texas  tftat- 
nte  of  1911,  the  wife's  beamings, 
either  before  or  afte^'  the  enactment 
of  the  Btatata,  are  toj^arate  estate  and 
not  tonununity  property;'  8eott  ▼. 
8cott  (Tex.),  170  8.  W.  273. 

-  91.  Bekitts  t.  TAistefltle,  5  Cat  App. 
600,  01  P.  173.  ' 

99.  Knight  r.  Ksnfmaa,  105  La. 
35,  20  8o.  711. 

98.  Beneke  t.  Beneke,  47  Wash.  178, 
91  P.  641;  Texas  Moline  Plow  Co.  t. 
Clark  (Tex.),  145  8.  W.  266;  Letot 
Y.  Peacock  (Tex.),  04  8.  W.  1121; 
Moore  r.  Moore,  28  Tex.  Civ.  600,  68 
8.  W.  50;  HiHen  v.  Williams,  25  Tex. 
Civ.  268,  60  8.  W.  007;  In  re  Finn's 
ifistate  (Wash.),  170  P.  103;  Oehoa  t. 
Edwards  (Tex.),  189  8.  W.  1022; 
Miller  v.  Odom,  106  Tex.  36, 152  8.  W. 
1185;  Stmad  ▼.  8tmad,  20  Tex.  Ctr. 
124,  68  8.  W.  60. 
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part  .WLi)h::«aparate  fuQ<b  asd  iin*  part  wibb  a  joint  iioto  of  the 
BpouB^s/f  or  with  a.  sole  note  of  the  spouse,^'  and  where  a  spougo 
purohaaea.  propi^rty  in  pUrt  wkh  separate  estate  and; in  part  with 
money  borrowed  during  coverture***  In  Texas  where  spouses, sold 
land  owned  half  by  the: community  and  half. by  the: wife,  it  waa 
held  th^t  the  husbind's  receipt  of  and  control  over  catsh  and  notes 
received  in.  payment  did  not  deprive.,  the  wife  of  her  bright  to  half 
such  caph  and  notea/T; 

§  592.  Sepiiarate  Eitufe  Distihguiahed. 

The  character  of  commiinity  property  does  not  attach  to  prop- 
erty  owned  by  a  spouse  before  marriage,*'  or  to  property  boilght 
with  the  a^paratd  ftm^s  of  a  spouse**'  even  though  bought  on 
credit,  if  afterwards  paid  for  with  separate  funds^*  and  even 
though  its  httildin^  kre  burned '  and  aire  replaced  with  money 
sedUr^d  Tby  fire  itisurance;  the*  premiums  of  which  are  pkid  fbr 
with  the:  siei>iirate  estate  of  the  other  spouse.*'  The  rulo  aj^pli^s 
even  though;  adVancemients'  on  iibe  pt^chas^  price*  wefe  mad^  befbr^ 
marriage  by  the  othei*  spouse,*  and  to  any  property  acquired  after 
marriage  with  the  proceeds  of  separate  property,*  atid  to  prop- 
erty occupied  by  spouse  fbr  maiy  years  before  mai^iage  under  k 
ckim  (rf  ownership,  though  such  ownership  was  not  perfected  by 
deed  till  after  marriage,*  especially  where  the  spouse  pays  part 'of 
the  purchase  pricts  befoihe  iaan'iage  from  his  separate  estate,^  and 
improves  itJ  '  Crops  growing-  on  land  rented  by  »  spouse  at  the 
time  of  marriage,  remain  separate  estate^^  lis  wril  aS'  fuiltds  or  a 

94.  Kattelrliag«n    v.    M^ister,    75      Desehamps'    Egtate,   7?   Was^.    514, 
Wash.  112,  134  P.  673 ;  Barr  y.  Simp-       137  P.  1009. 

•on,  54  Tex.  Civ.  105,  117  S.  W.  1041.  1  OTarrell  v.  6 'Parren,.  119  8:V. 

95.  Heintz  v.  Brown,  46  Warfi.  3d7,  899,  56  Tex.  Civ.  51 ;  McClintic  V. 
90  p!  211.      '  •  Midland  Grocery  ft   pry  Goods  Co. 

90.  Northwestern  &  P.  Hypotheek       (Tex.),  154  S:  W.  1157. 
Bank  v.  Batleh,  7  Ida.  152,  61  P.  516.  2.  Rolater  v.  Bolater   (Tex.),  198 

97.  Ochoa  v.  Edwards  (Tex.),  189      S.  W.  391. 

S.  W.  1022.  '8.  Morse  v.  Johnson,  88  Wash.  57, 

98.  Douglas  v.  Donglas,  22  Ida.  336,      152  P.  677. 

125  P.  796;  In  re  Cudworth's  Estate,  4.    Worden    v.   Worden,   96   Wash. 

133  Cal.  462,  65  P.  1041 ;   Graves  v.  592,  165  P.  501. 

Columbia  Underwriters,  93  Wash.  196,  5.  In  re  Pepper  >s  Estate,  158  Cal. 

160  P.   436 J   Allen  t.  AUen    (Tex.),  '619,  112  P.  62. 

158  S.  W.  104;  Eslinger  v.  Eslinger,  6.  Guye  v.  Gtiye,  63  Wash.  340,  115 

47   Cat.   62;   Lake  V.  Lake,    52   Cal.  P.  731. 

428.  7.  Guye  v.  Guye,  63  Wash.  340,  115 

99.  Clark  v.  Baker,  76  Wash.  110,  P.  731,  37  L.  E.  A.  (N.  S.)  186. 
135  P.  1025;  Powers  v.  Munson,  74  8.  Booker  v.  Booker  (Tex.),  207  8. 
Waah.    €34;     133    P.    453;     In    re  W.  675. 
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partnership  exigting  before  marriage  between  the  spouses  which 
were  before  marriage  appropriated  by  one  of  them/  and  a  claim  of 
a  wife  to:  damages  for  indignities  suffered  before  marriage.'* 
Property  received  in  exchange  for  separate  estate  remains  such,** 
86  well  as  land  acquired  during  a  second  marriage  by  the  exchange 
of  land  held  as  community  property  during  the  first  marriage,'* 
and  separate  estate  conveyed  to  the  other  spouse  and  by  such 
spouse  recognized  to  the  grantor.''  The  character  of  property  as 
separate  estate  is  not  changed  by  the  fact  that  the  husband  joins 
in  a.  mortgage  of  it  either  to  improve  it/*  or  to  pay  the  purchase 
price,"  or  though  improvements  are  made  with  community  funds,'* 
but  in  such  case  the  property  is  community  property  to  the  extent 
of  the  improvements.'^.  Of  a  wife's  separate  property  she  retains 
the  full  right;  of  dominion,  and  may  resume  it  at  any  time ;  and 
debts  contracted  by  her,  inuring  to  its  benefit^  bind  her.'*  Under 
the  Idaho  statute  providing,  inter  alia,  that  rents. and  profits  of 
separate  estate  is  conimunity  property,  but  that  the  separate  estate 
of  the  wife  is  exempt  from  her  husband's  debts^  it  was  held  that 
the  increase  of  her  livestock  was  separate  estate.'*  The  same  was 
f orxaerly  held  in  Louisiana  of  the  increase  of  slaves.**  .  A  com- 
munity estate  is  not  created  where  after  a  wife's  death  a  husband 
secures  title  under  a  tax  deed  issued,  but  not  recorded,  bef (M'e  her 
death,^'  even  where  tbo  tax  deed  was  to  bothspoiiises,  if  the  wife 
dies  before  the  limitation  period  has  run."  A  yacht  which  is 
the  separa(te  estlate  of  the  wife  remains  such  thou^  registered  in 
the  name  of  the  husband,  and  kept  in  his  possession  reoiAiiis  such. 


9.  Iienninger  v^  l>xuimger,  167  Cal. 
297,  X39  P.  67flr. 

10.  8t.  Louis  Southwestern  By.  Co. 
T.  Wright,  33  Tex.  Civ.  80,  75  S.  W. 
565. 

11.  Hollj  St.  Land  Co.  v.  Beyer,  48 
Wash.  422,  93  P.  1065;  Smith  v. 
Weed,  75  Wash.  452,  134  P.  1070. 

12.  Haring  y.  Shelton  (Tex.),  114 
8.  W.  389;  Succession  of  Bouse,  144 
La.  143,  80  So.  227, 

18.  Grandchampt  v.  Administrator 
of  Succession  of  Billis,  124  La.  117, 49 
So.  998;  Brown  v.  Davis,  98  Wash. 
442,  167  P.  1095;  Shook  y.  Shook 
(Tex.),  125  S.  W.  638. 

14.  Graves,  v.  Columbia  Under- 
writers, 93  Wash.  196,  160  P.  436. 


15.  Stewart  v.  Weiser  Lumber  Co., 
21  Ida.  340,  121  P.  775, 

16.  SchwartsnuA  y.  Cabell '  (Tex.), 
49  S.  W.  113. 

17.  Clardy  v.  Wilson,  24  Tex.  Civ. 
196,  58  8.  W.  52. 

18.  Jordan  y.  Anderson,  29  La.  Ann. 
74gr;  Grant  y.  Whiittleaey,  42  Tex.  320. 

19.  Thorn  v.  Anderson,  7  Ida.  421, 
63  P.  592;  Bank  of  Net  Perce  y. 
Pindel,  193  F.  917,  113  C.  C.  A.  545. 

80.  Bradiflh  y.  J.ofmaonk,  6  La.  Ann. 
639,  fk>to. 

81.  Gafford  y.  Foster,  36  Tex.  Civ. 
56,  81  S.  W.  63. 

88.  Sweeny  v.  Taylor  Bros.,  41  Tex. 
Civ.  365,  92  S.  W.  442. 
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he  being  presmuBd  to  libld  it  in  tmat  for  her/*  The  same  is  true 
of  an  automobilo  purchased  with  separate  estate.^  Land  acquired 
by  a  husband  under  the  Federal  Forfeiture  Act,  forfeiting  cer- 
tain lands  granted  to  railroads,  but  providing  that  one  in  posses- 
sion of  such  lands  under  a  grant  from  the  railroad  might  pur- 
chase a  certain  amount  of  land  from  the  government,  is  separate 
estate,  though  the  wife  died  prior  to  the  forfeiture.**  Under  the 
Federal  statute  the  sole  property  in  a  mining  claim  located  on 
public  land  is  vested  in  the  locator.'*  In  Louisiana  a  husband  may 
prevent  a  purchase  made  by  him  during  coverture  in  his  own 
name  from  falling  into  the  community  by  making,  in  the  act  of 
purchase,  the  double  declaration  that  the  property  is  bought  with 
the  proceeds  of  his  separate  property  and  that  the  purchase  is  for 
hds  sole  account,  neither  of  the  declarations  being  alone. 8u£5eieiit*^ 
Where  a  wife  buys,  such  recital  is  unnecessary.**  Where  the  pur- 
chase  of  property  by  a  husband  and  his  sale  of  other  property, 
the  proceeds  of  which  he  Uses  in  the  purchase,  are  not  simultaneous^ 
it  dho^Id  appear  that  such  proceeds  have  nqt  in  the  meantime  been 
used  ijQ  the  purchase  of  community  pi^operty.^'  Under  the  Texas . 
statut^a  providing,  inter  alia,  that  property  "  cla^ned  *'  by  a  hus- 
band before  marriage  shall  be  his  separate  piy^perty,  the  kind  of 
claim  intended  by  the  statute  is  either  a  legajl  claim  or  an  equitable 
claim  which  may  ripen  into  a  legal  claim,  not- induding  a  claim 
to  lapd  not  teased  on  a  contract  with  its  ownd"  for  its  sale.*®  In 
that  State,  where  a  husbaiui  insured  his  life  in  favor  of  his  wife, 
and  on  payment  of  the  policy  gave  her  the  money,  and  where  his  * 
partnership  borrowed  the  money  while  solvent,  and  in  part  pay- 
ment of  the  note  conveyed,  her  certain  land,  it  was  held  that  the 
land  was  not  community  property.**  In  that  State  the  status  of 
community  property  does  not  attach  to  land  before  its  conveyance 
to  a  spouse,  and  therefore  where  at  the  request  of  such  spouse  it  is 

83.  Dym^t  r.  Nelson,  )6S  Cal.  38,  97.  Siice«i8ioii  of  Andrus,  131  La. 

134  P.  988.  940,  60  So.  623. 

S4.  Bhoadea  ▼.  hjoun  (Cal.),  IQS  88.  Sueeesaion  of  Burke,  1107  1a.  82, 

P.  3S5i.  31  So.  391. 

85.  Carratt  y.   Garratt,  82   Wash.  89.  Sharp  t.  Zeller,  110  La.  61,  34 
517,  73  P.  #81.  So.  129. 

86.  Phoeaiz  Minning  ft  MiU  Go.  T.  80.  Gameson  ▼.  Gaxoeson  (Tex.),  162 
Seott,  20  Wash.  48,  $4  P.  777;  Me-  S.  W.  1169. 

Aliater  ▼.   Hjitehinson    (N,  M.),  75  81.  Hall  v.  Levy,  81  Teac  Civ.  360, 

P.  41.  72  S.  W.  268. 
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conveyed  to  another,  it  does  not  beoome  the  commiuil^  property 
of  Buch  spocuse  and  hia  wif  e;.** ,  . 

§  593.  Gifts. 

By  statute  in  several  Sta4;e^  property  acquired  as  a  gift  by  <me 
of  the  spoused  during  coverture  is  separate  estate/*  ijpycluding  gifts 
from  one  spouse  to  the  other/^;  gifts  made  to  spouses  joinily» 
which  vest  an  undivided  half  in  each  spouse  as.sepsirate  eaitate,** 
and  land  acquired  by  adveiBe  possession  by  a  spouse  where  her 
father  entered  as  a  trespasser,  and  after  oocupying  it  for  some 
years  gi^ve  it  to  his  daughter,  a  wife,  who  with  her  hi^band.  re- 
mained in  possession  long  enough  to  get  title.'*  Property  acquired 
by  a  deed  which  recites  a  consideration  may  be  shown  to  be  a  gift. 


ST 


§  594:  Insurance  Policies. 

•     •  ,.  .    .     ,        "    .     .  .        • 

In  Louisiana  proceeds  of  insurance  policies  on  the  life  of  a 
spouse  payable  to  his  executors,  administrators. and  assigns  are  his 
separate  property  if  he  was  not  married. when  the  policies  were 
wiitten,  but  Otherwisei  they  arci  community  property."  In  Texas 
an  insurance  policy  on  the  life  of  a  wife^  payable  to  the  husband, 
is  his  separate  property/*  as  is  a  policy  on  his  own  life,  though  the 
premiums  were  paid  from  the  spouses'  community  estate,  unless 
so  paid  with  intent  to  defraud  the  wife,**  but  such  a  policy  on  the 
life  of  another  in  which  a  husband  is  beneficiary  id  community 
property  on  the  death  of  the  insured.**  After  divorce  a  wif ei  takes 
no  interest  in  a  policy  of:  insurance  on  her  husband's  life,  though 
oDmmunity  property  was  used  in  paying  the  preminans*** 

•  •  •      ' 

St.  Empire  State  Suretj  Co.  y.  Bal-  37.   Mahon  ▼!  Bsrnett   (l^ez.),  45 

Ion,  6S  Wasli.  7«,  118  P*  923.  8.  W,  24. 

S8.  Biddan  ▼.  Haight,  132  Gal.  320,  28.  Suecesdon  of  BQ44ig>  108  La. 

S4  P.  410;  Fanning  ▼.  Green,  156  Cal.  406,   32   8o.   361;    Bueceasion  of  Le 

279,  104  P.  308 ;  In  re  Carlin,  Id  Cal.  Blane,  142  La.  27,  76  So.  223,  L.  S. 

App.  168. 124  P.  868  CorbettT.  Sloaa;  A.   1Q17F  liyf;   Snoeesnoa  of  Vsv 

52  Wasa.  1,  99  P.  1025;   HoUy  St.  nenille,  120  La.  605,  45  So.  520. 

Land  Co.  ▼.  Beyer,  48  Wash.  422,  98  t9.  Martin  ▼.  McAlliattor,  94  Tex. 

P.  1065 ;  Hnrst  v.  W.  B.  Thompson  k  567,  63  8.  W.  624. 

Co.,  118  La.  57,  42  So.  646.  40.  Martin  ▼.  MeABister,  94  Tex. 

S4.  In  re  Cudworth's  Estate,  133  567,  63  8.  W.  624;   Jones  ▼.  Jones 

Cal.  462,  65  P.  1041.  (Tex.),  146  8.  W.  266. 

86.  Summerville  ▼.   King,  98  Tex.  41.  Wooden  ▼.  Wooden  (TeX.),  116 

332,  83  S.  W.  680  <mod.  reh.,  84  8.  W.  S.  W.  627 

643).  41.  Northwestern  Mnt.  Lifle  I^.  Co. 

86.   Trekdwen    t.    Walker    County  r.  WliiteseUe   (Tex.),  188  8.  W.  22. 
Lamber  Co.  (Tex.),  161  8.  W.  397. 
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§  595.  peteTQUfUKtion  of  Status  of  Property;  Presumptions.  . 

Prima  faenie  property  received  bj  eitlij^  -spoiue  during  cover^  i 
ture  is  prei^imied  to  be  community  property/*  in  the  absence  of  a 
recital  limiting  it  to  eeparate  nse,^  9SsA  anleas^  in  Louisiana,  the: 
spouaee  are;8^parat0  in  property/^  whether  ataading  in  the  name  of. 
a  spouse,  or.  in  their  joint  namcfly^*  as  well  as  land  conveyed  to  S' 
spouse  4f t^r  marritfge^^^  or  any  interest  therein.^*  The  presump- 
tion does  not  arise  in  X^uisiana  where  a  wife^  .having  &  separate'^ 
income  sufficient  to  pay  a  separate  debt  owed  by  her,  pays  it  f  ram . 
such  income,  though  the  .husband  sometimes  receives  rents  fromi 


\ 


S3.  La.  Code,  i§  231S,  SSSS,  2371; 
Pinard'sQucof  881011, 30  La.  ikna.  1S7; 
McAf c;e  ▼.  Bobertsos,  43  Tex.  591 ; 
Webb's  Estate,  Myrick's  Prob.  93; 
Sehmeltz  V.  Oatey,  49  Tex.  49;  Far- 
rington  ▼•  MeCleiUan, :  as .  CsL  App. 
375,  146  P.  1051;  Lisenbee  ▼.  Lisenbet 
(Cal.)y  181  P.  804;  Bhodes  t.  Alexan- 
der, 19  Tex.  Civ.  552,  47  8.  W.  754; 
Strong  V.  Ealdn,  11  N.  M.  lOT,  es  P. 
539 ;  Wells  V,  Allen  (Cal.),  177  P.  180; 
Brucker  v.  De  Hart,  106  Wash,  386, 
180  P.  397;  Chaney  v.  Gauld  Co.,  28 
Ida.  76,  152  P.  468;  Colpe  v.  Lind- 
blom,  57  Wash.  106,  106  P.  694;- 
Lynch  v.  Lynch  < Tex.),  130  S.  W. 
461;  Palmer  y.  Abrahams,- 55 /Waab. 
352,  104  P.  648;  EUerd  T.  Bandcdph 
(Tex.),  138  8.  W.  1171;  In  re  Pep- 
per's Estate,.  158  Cal.  619,  112  P. 
62;  Clark  v.  Thayer,  98  Tex,  142, 
81  8.  W,  1274;  BlackweU  ▼.  M*y- 
,fleld  (Tex.),  69  8.  W.  659;  0'8nllivan 
Y.  O 'Sullivan,  36  Wash.  481,  77  P. 
806;  Hill  T.  Gardner,  35  Wash.  529; 
77  P.  808.  ,     . 

44k  Cockinim.  t^  Cherry  (Tex.)t  IW 
8.  W.  161;  Lanfcjr  v.  Powell,  30  Tex.. 
Civ.  604,  71  8.  W.  549. 

45.  Lat9ur  ▼.  Gnillory,  130  La.  S79, 
58  So.  341. 

46.  Keyser  ▼.  Clifton  (Tex.),  50  8. 
W^  957;  Succession  of  iM^mning)  107 
La.  456,  31  So..:  862;.  Gastaner  ▼• 
Gastaaer, ,  131  La.  1,  58  So,.  1012; 
Patterson  ▼.  Bowes,  78  Wash.  476, 139 
P.  225;  Snecession  of  Graf,  125  La. 
197,  61  So.  115;  Henry  v,  Vangrhan, 
46  Tex,  CiT.  531^  |08  8.  W.  192;  KU- 


lian  ▼.  KiDian,  le  Cal.  App.  312,  iOl  ' 
P,  806;  O 'Brien.  V.  Beardon,  29  CaL' 
App.  703^  155  P.  534;  Ajeock  r%f , 
Thompson   (Tex.),  14&  8.  W.  641. 

47.  Donglas  V.  Donglas,  22  I^a.  336,' 
;lt5  P.  796*    Haanft  v.   Beeves,  2»j 
,Wasl^  6,  60  P.  62 ;  Woodland  Lum- ; 
bar  Co.  v.  Link,  16  Wash.  72,  47  F. 
222;   Hoeck  v.  Greif,  142  Cal.   119, 
76  P.  670;  Stowiell  v.  Tucker,  7  Ida. 
312,  62  P.  1033;  Winkie  v.  Conatser 
(Tex.),  171  8.  W.  1017;  Maxson  v.. 
Jennings,  19  Tex.  Civ.  700,  48  8.  W. 
781;  Welder  v.  Lambert,  91  Tex;  510, 
44  8.  W.  281;  Wolf  v.  Gibbons  (Tex.), 
69.8.  W.  2^8;  Donnitzer  v.  German, 
etc;,  Assn.,  23  Wash.  132,  62  P.  682 
(affd.,  192  Uv  8.  125,  24  8.  Ct;  221, 
48  L.  ed.  373) ;  Schneider  v.  Sellers, . 
25    Tex.    Civ.    226,   61    8.    W.    541; 
Burleson  v,  Alvip,  28  Tex.  Civ.   51, 
66  8.  W.  235;  Wauhop  v.  Sauvage's 
Heirs  (Te:iL:),  159  8.  W.  185;  Houston 
Oil  Co.  V.  Griggs  (Tex.),  181  8.  W.  . 
833;  Emery  v.  Barfield,  107  Tex.  306, 
183  8.  W.  386;  Boss  v.  Majrtin  (Tex.),  -. 
14(K  8,  W.  432  (mod.  reh.,  104  Tex^ 
558,1418.  W.  918)  ;  Nilsoa  v.Sanaent^ 
153  CaL  .524,  96  P;  315 ;   Martin  v. 
Burr  (Tex.),.171  Si  W.  1044;  Swilley 
V.  Phillips  (Tex.),  169  8.  W,  1117; 
Mattson  ▼.   Mattson,  29  Wash.  417^ 
69  P.  1087;  Frey  v.  Myers,  102  Tex. 
527,  113  8.  W.  592 ;  Glaae  v.  Pullman 
State  Bank,  91   Wash.   187,   157   P. 
488. 

48.  Sanvage  v.  Wauhop  (Tax.),  142 
8.  W.  259. 
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her  separate  estate.**  Peraonal  property  acquired  duriiig  tile  mar- 
riage is  presumed  jbo  have  been  earned  by  ;  one  or  both  of  the 
spouses.-^  Property  in  possession  of  either  8pk>use  when  the  com- 
munity is  dissolved  is  presumed  to  be  community  property.*^  It 
will  not  be  presumed  that  property  is  acquired  during  the  mar* 
riage,^*  nor  that  payments  made  during  cJovertnre  on  indebtedness 
against  the  hu^band^s  separate  property  are  made  with  coiomunity 
funds,"  or  that  c6mmunity  funds  were  used  to  p«y  taxes  on  sepa- 
rate esta  to  where  the  spouse  has  a  separate  inowne,^*  or  that 
property  acquired  by  a  spouse  after  divoree  is  c(:muiiunity  prop- 
erty,^' or  that  a  payment  m-ade  by  a  husband  on  community  prop- 
erty after  his  wife's  death  was  made  from  his  separate  estate,** 
or  that  a  wife  applies  her  separate  property  rather  than  community 
property  to  family  expenses/^  No  presumption  of  a  gift  arises 
^ere  title  to  property  purchased  with  community  funds  is  taken 
in  the  nairie  of  the  wifef,*^  or  from  the  fact  that  a  husband  makes 
iinprovemonts  on  the  separate  estate  of  tho  wife  with  community 
funds/*.  Where  the  husband  conveys  oonoLmunity  property  to  the 
wife  it  is  presumed  to  be  separate  property,**^  and  the  same  is 
true  of  a  conveyanc0  by  the  wife  to  the  husband.**     Under  the 

40.  Succession  of  Lanphier,  104  La.  54:  Gnye  v.  Gnje,  63  Waah.  340, 115 

384,  29  So.  122.  P.  731. 

50.  Lyman  v.  Yorwerk,  13  €al.  App.  55.  MoDaniel  y.  Lauchner  (Tex.), 
507,  110  P.  355;  Clark  v.  Thayer,  98  206  8.  W.  221. 

Tex.  142,  81  S.  W.  1274;  Gates  v.Cun-  59.  Hichmond  v.  Sims  (Tex.),  144 

ningham,  30  Cal.   App.   319,  158   P.  8.  W.  1142. 

227;  Marston  r.  Eue,  92  Wash.  129,  57.  Thompson   v.  BayiSy  172   Cal. 

169  P.  Ill;  JoHy  ▼.  MeCoy  (Cal.),  491, 157  P.  595. 

172  P.  618.  56.  Union  Savings  ft  Trust  Co.  v. 

51.  Hammond  v.  McCuUough,  159  Manney,  101  Wash  274,  172  P.  251; 
Cal.  639,  115  P.  216;  7?^  r«  Bollinger 'a  Richards  v.  Hartley  (Tex.),  194  8.  W. 
Estate,  170  Cal.  380,  149  P.  995;  478;  Swartzman  ▼.  Cabell  (Tex.),  49^ 
Cope  V.  Blount  (Te±.),  91  8.  W.  615;  8.  W.  113;  Caffey's  Ex'rs  v.  Cookacy, 
McCelvey  v.  Cryer  (Tex.),  37  8.  W.  Id  Tex.  OIt.  145,  47  8.  W.  65;  Killian 
175;  Cope  V.  Blount,  38  Tex.  Civ.  516,  v.  Killian,  10  Cal.  App.  312,  101  P. 
91  8.  W.  615 ;  Edelstein  v.  Brown,  100  806. 

Tex.  403,  95  8.  W.  1126  (affd.,  100  8.  59:  Collins  T.  Bryan,  40  Tex.  Civ. 

W.  12^) ;  Bytn  v.  Kleas,  15  Tex.  Civ.  88,  88  8.  W.  432. 

205,  39  8.  W.  980;  Stein  v.  Mentz,  42  60.  Main  ▼.  Main,  7  Ariz.  149,  60  P. 

Tex.  Civ.  38,  94  8.  W.  447;  Phillips  888;  Emery  v.  Barfield,  107  Tex.  3i06, 

V.  Palmer,  56  Tex.  Civ.  91,  120  8.  W.  183   8.   W.   386;    Alexander  v.   feos- 

911.  worth,  26  Cal.  App.  589,  147  P.  607. 

5S.  Laird  v.  Upton,  6  N.  M.  409,  61.   In  re  Klurapke's  Estate,  167 

45  P.  lOlo:  '    '  Cat.  415, 139  P.  1062;  Lewie  v.Bums, 

58.  Bolater  v.  Bolater  (Tex.),  198  129  C^.  358,  55  P.  132;  Lennmgvr  ▼. 

8.  W.  391.  Lenninget,  167  Cal.  697,  139  P.  697. 
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Califc^fxua  $t4feut0  conyeyanceft  ta-a.  wife  are  pre^ubted;  tocreata  a 
separata  ^tate  in  h«r.  The  presujnaption  appli^  whether  the 
property-  cony  eyed  was  purchaaed  with  separate  eatate  or  oom-r 
munity .  property.'*  The  prestuaptioK  ia  prima,  fai^ie  as  between 
the  wife  and  creditors,  and  between,  the  husband  and  tbie  repre- 
sentative of  tha  wife/*  In  the  aama  State,  a  joint  deposit  in  a 
savings  bank  was  held  prima  facie  to  create  an  estate  in  conunon. 


•4 


§  596.  Evidence  and  Burden  of  Proof. 

Where  property  is  conveyed  to  a  spouse  during  coverture,  those 
claiming  it  as  separate  estate  have  the  burden  of  showing  that 
fact  affirmatively,*'^  or,  if  the  claim  is  only  to  part  of  flie  property, 

ingft  ^leTatqr  Cp.'v.  Liaeoln  Coonty 
State  Bank,  22  Ida.  .468,  126  P.  772; 
O  'iP'arreU  ▼.  O  'FarreU,  56  Tex.  CiV. 
91,  lig  8.  W.  899|  FSrtt  ikaU  Bank 
v.  Thomaa  (Tex.),.  US-  S«  W,  221; 
McCIintie  ▼.  Midland  Grocery.  &  Drj 
Goods  Co,  (Tex.),  154  S,.W,  i;^7; 
Parks  T.  Wortkington,  101  Tex.  505^ 
104  a  W.  921  (affd.^:109r.8.  W.  9Q9; 
Hoopes  T.  Mathiasj  40  Tex.  Civ.  121^ 
89  8.  W.  36;  Bmery  v.  Barficld,  IQT 
Tex.  306,  183  8.  W.  386;  Bmexy  V« 
Barfield,  107  Tex,  30$,  156  S.  W.  311; 
Smith  ▼.  Smith  (Tex.),  91  S.  W.  81&; 
Clardy  t.  Wilson^  .27  Tex.  Civ.  49,  64 
8.  W*  489;;Simpf9on  v.  Texas  Tram  ^ 
Lumber  Co.  (Tex->,  51  8.  W.  655; 
Bdelstein  v.  Brown,  100  Tex*  403,  95 
8.  W.  1126  (a^d.,  100  Tex.  403,  100 
8.  W.  129);  AUardyee  v.  Han^bleton, 
9«  Tex.  30,  70  8.  W.  76;  Letot  v.  Pea- 
cock  (Tex.),  94  S-  W.  1121. 

Tbas  where  a  hushed  exchanged 
his  own  property  fpr  other  property 
and  gave  money  to  boot,  he  w|ui 
helid  bound  to  show,  in;  n-  settlement 
with  the  community,  that  the  money 
given  as  boot  was  his  separate  estate. 
DiUon  V.  Freeville,  129  La.  1005^  57 
.So.  316. 

'.  W!here  in  an  a^tioA  tof  a  partition 
of  community  properly  a  spouso 
claims  that  such  .property  was  ac- 
quired in  a  State  whose  laws  made  it 
separate  property,  such  spouse  must 
plead  and  prove  the  facts  claimed^ 
and.. the  laws  of;  such  other   Slete. 


ttL  Carle  ▼«  Hellsi^  lj$  Cal.  App.  577, 
123  P.  815. 

6S.  Fanning  t.  Green,  156  CaL  279, 
104  P.  $08. 

84.  Crowley  t,  .Savings  TTnioq  Bank 
k  Trust  Co.,  30  Cal,  App.  535,  169 

65  In  re  Boody's  EsUte,  113  Cal. 
682,  45  P.  858;  Graves  v.  Colombia 
Underwriters,  93  Wash.  196^  160  P. 
436 ;  Lanigan  v.  Miles,  )02  W«^.  8^, 
172  P.  894;  Folsom  y.  Folsom^  106 
Wash.  315,  ,179  P.  847;  Brown  t. 
Lockhart,  12  N.  M.  10,  71  f.  1086.; 
Hoopes  V.  Mathie,  40  Tex.  Civ.  121,  89 
S.  W.  36;  Fennell  y.  Drinkhouse,  1^1 
Cal.  447,  63  P.  734,  82  Am.  St.  B.  361; 
Succession  of  Manning,  107  14a.  456, 
31  60.  862;  Strong  v.  Eakin,  UN. 
M.  107,  66  P.  539;  Stewart  y«  Weiser 
Lumber  Co.,  21  Ida.  340,  12^  F»  77:5; 
Bhim  y.  Smith,  66  Wash.  192,  119  P. 
183;  Allen  v.  Chambers,  22  Wash.  3t>4, 
60  P.  1128;  Bunker  y.  Hattrup,  20 
Wash.  318,  55  P.  IZ^ ;  iSomes  y^  Adn^ 
worth  (Tex.),  67  a.  W,  468;  Platk  v. 
Mullins,  87  Wash.  ^03,  151  P.  811; 
Humbird  Lumber  Co.  y.  Doran,  2r4  Ida. 
507,  135  P.  66;  In  rs  Hill's  Estate, 
167  Gal.  59, 138  P..69q;  United  States 
Fidelity  &  Guaranty  Co.  v.  Lee,  58 
Wash.  16, 107  Pi  870 ;  Hames  v.  SUte, 
46  Tex.  Cr.  562;  Guye  y.  Plimpton,  40 
Wash.  234,  82  P.  596;  W4>rden  y. 
Worden,  96  Wash.  59^$,  165  P.  501; 
Foy  v.  Pacific  Power  &  Light  Co.,  105 
Wash.  525,  178  P.  452 ;  Gooding  Mill- 
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the  extent  to  which  it  is  separate  estate/*;  by  clettr'idid  ^li'^dng 
evidence/^  which  will  produce  conviction  in  an  unprejudiced  mind, 
or  will  amount  to  proof  to  a  moral  certainty/*-  mich-  fact  may  be 
shown  either  by  recital  in  the  deed  making  the  property  separate 
estate,**  or  an  agreement  to  that  effeot,***  or  by  ta*  receipts' running 
to  the  spouse  claiming  the  estate,^*  or  by  showing  a  contrary  in- 
tentioh  from  declarations  and  conduct  of  the  parties,^^  or  that  it 
was  purchased  with  separate  e^^te,'*  or  tbajt  it  was  acquired  by 
gift,  bequest,  devise  or  descent,'*  or  that  it  was  acquired  bejfore 
marriage,^'  or,  in  Lbuidiana,  thiat  a  husband  so  acquiring  prop- 
erty declared  tbat  it  was  made  with,  his  separata  funids,^  or,  in 
the  same  State,  that  a  wife's  paraphernal  funds  were  used  in  ihe 
ptirchase,"  or  by  other  evidence  Aat  the  property  was  separate 
estate.'*  In  detenpining  the  character  of  tte  property  the  court 
will  look  b^oiid  the  terms  of  the  conveyance  to  ascertain,  the 

CfrifBn  v.  McKlnney,  25  Tex.  Civ.  432,      4«0,  107  P.  35^;   Hfrseh  t.  Howell 


$7  8.  W.  992. 

6ft  Potter  ▼•  Kennedy  (Tex.),  4i 
fi.  W.  711. 

67.  Bennj  ▼.  Sehwabaeher,  54  Wash. 
689, 104  P.  137;  In  re  NieoU's  Estate, 
164  Cal.  368,  129  P.  278  j  Davidson  ▼. 
Woodward,  156  P.  915,  84  C.  0.  A. 
495 ;  Ballkrd  v.  filyfield,  47  Wash.  174, 
91  P.  642;  Smith  V.  Weed,  75  Wash. 
452,  134  P.  1070;  Watkins  v.  Watkins 
.<Tcx.),  119  8.  W.  145 ;  Blaekwell  r. 
Mayfield  (Tex.),  69  8.  W.  659;  Qame- 
8on  ▼.  Game^on  (Tex.),  162  8.  W. 
1169;  In  re  81ocum'8  Estate,  83  Wash. 
158,  145  P.  204;  Smith  v.  Smith 
(Tex.),  91  8.  W.  815;  Freese  v.  Hi- 
bernia  Sav.  &  Loan  Soc,  139  Cal.  392, 
73  P.  172 ;  Neher  v.  Armi  jo,  9  N.  M. 
S27,  54  P.  236;  York  ▼.  HUger  (Tex.), 
84  8.  W.  1117;  Ahlstrom  v.  Tage,  31 
Ida.  459,  174  P.  605;  Wella  v.  Allen 
(Cal.),   177   P.   180. 

68.  In  re  Pepper's  Estate,  168  CaL 
619,  112  P.  62. 

68.  Flannery  ▼.  Chidney,  33  Tel. 
Ciy.  638,  77  8.  W.  1034;  Richards  ▼. 
Hartley  (Tex.),  194  8.  W.  478. 

70.  McMurray  v.  BodWell,  16  Cal. 
App.  574,  117  P.  627. 

71.  Svetinieh  t.  Sheean,  124  Gal. 
216,  56  P.  1028,  71  Am.  St.  R.  50. 

Tt.  Carpenter  -9,  Bmekett,  57  Wash. 


(Tex.),  60  8.  W.  887. 

78.  York  v.  Hilger  (Tex.),  84  8. 
W.  lllfr;  Strong  v.  Eakin,  UN.  M. 
107,  '66  P.  539;  Clark  v.  Thayer,  96 
Texl  142,  81  i3.  W.  1274;  Austin  ▼. 
CliflPord,  24  Wash.  172,  64  P.  155;  In 
re  Wkm^r's  Estate,  167  Cal.  686,  140 
P.  683;  In  re  Boselly's  Estate  (Cal.), 
175  P.  4. 

74.  Booker  v.  Castillo,  154  Cal.  672, 
98'  P.  1067.  ' 

76.  Gilbert  v.  Edwards,  32  Tex.  Cit. 
466,  74  8.  W.  959. 

78.  Hall  ▼.  Tousaaint,  52  La.  Ann. 
1763,  28  So.  304 ;  Succession  of  dul- 
ler, 106  La.  89,  30  Bo.  329. 

77.  Succession  of  Bogge,  50  La. 
Ann.  1220,  23  So.  933;  Portier  ▼. 
Harry,  111  La.  776,  35  Bo.  900;  Jordy 
▼.  Muir,  51  La.  Ann.  55,  25  So.  550. 

It  must  also  be  shown-  that  the  wife 
had  the  separate  administration  of 
such  funds.  EHerslie  Planting  Co.  ▼. 
Blackman,  129  La.  948,  57  So.  279; 
Succession  of  Burke',  107  La.  82,  31 
So.  391. 

78.  Thompson-  v. '  l^ilson,  24  Tex. 
Civ.  666,  60  8.  W.  354;  Baldwin  v. 
McFarland,  26  Ida.  85,  141  P.  76; 
WJnfield  V.  BUling  (Tex.),  132  S.  W. 
828. 


ess 
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mtentiMi  of  iJie  partieis.^  The  eyidenice  to  rebut-  tlie  ptesulmptidii 
may  be  parol/*  except  where  the  property  has  been  conveyed  to 'a 
hanU^  fide  pttrehaaer  for  Value.**  The  presumption  is  not  rebutted 
merely  by  a  recital  in  the  deed  that  tnonfey  was  paid  by  a  spouie 
M  a  consideration  ■  for  it/'  or  by  a  recital  that  the  pTopertj  is 
separate  estate,"  nor  by  the  mere  tiestimony  of  the  spkmse  claim- 
ing the  estate.^  A  spouse  who  claims  fraud,  error,  or  lesion  in 
the  division  of  community  property  on  reparation  had  thd  burden 
of  showing  it  by  a  pi^ponderance  of  the  evidence.'*  To  rebut  the 
statutory  presumption  in  California  that  a  conveyance  to  a  wifd 
ereates  a  separate  estate  the  evidence  must  be  clear  and  convinc- 
ing." Deolaratiotis  of  the  wife  that  the  property  was  that  of  the 
oommtmity  are  not  sufficient  to  rebut  the  presumption,*^  though 
of  some  weight  when  supported  by  other  ievidence.** 

S  597.  Chapge  of  Status  of  Property  by  Agreement. 

T7siial](y  the  spouses  may  by  agreement  change  a  commimity 
estate  in  property  into  a  joint  tenancy,**  or  a  separate  estate  in 
one  of  the  ^pouses,*^  and  in  ay  in  the  same  way  change  separate 
property  into  community  property.**  The  court  may  dp  the  dame 
when  essential  to  a  determination  of  the  rights  of  the  spouses  in 


79.  J»  rtf  .  Deaehanyps'  Estate,  77 
Wash.  514,  137  P.  1009. 

80.  In  re  Bollinger  *s  Batata,  170 
GaL  380, 141)  P.  995;  Clarkfr  V.  Iiaasiis, 
128  La.  919,  55  So.  576;  Woods  v. 
W^taey,  42  Oal  S58. 

SI.  Crawford  ▼.  Gibson  (Tex.),  203 
8.  W.  375. 

9SL  MeCaUoeh  ▼.  Nicholson  (Tex.), 
162  8.  W.  4S2. 

83.  Westmore  ▼.  Hairfe,  111  La.  305, 
35  Bo.  678. 

84.  Newman  y.  Cooper,  50  La.  Ann. 
1980,  US  8o.  116;  CarUon  v.  Bea,  94 
Wash.  218,  161  T.  1165. 

85..  Baddad  t:  Haddad«  120  La.  2-18, 
45  So.  109;  Walther  ▼.  Wither,  139 
La.  138,  71  So.  844.    ' 

Lesion,  to  invalidate  a  partition  of 
conuniinitj  prope^  after  separation 
of  husband  and  wife,  mnst  be  more 
than  one-fottrih>  of  the  true  Talne 'of 
the  property  received  by  the  cotri- 
t,as  provided  by  €iv.  Code 

40 


(La.),  art  1398.    ^addad  ▼.  Haddad» 

120  La.  218,  45  So.  109. 

89.  Lewis  V.  Bums,  122  Cal.  358, 
55  P.  132;  Lenninger  v.  Lenninger, 
167  Cal.  297,  139  P.  67?;  Thompson 
V.  Davis,  172  CaK  481,- 157  P.  595. 

87.  Pabst  V.  Shearer,  172  CaL  139 
tSt  P.  466. 

88.  Bias  v.  Beed,  169  Cai:  33,  145 
F.  fiU. 

88.  Ives  V.  Connacher,  162  Cal.  174, 

121  P.  3l94;  Yoakam  v.  Kmgery,  126 
Cal.  30,  58  P.  324;  In  re  Qurnsey's 
Estate,  177  Cal.  211,  170  P.  402;  Bias 
V.  Reed,  169  Cal.  33,  145  P.  516. 

'Sd.  Joi^dan  v.  Mareantell  (Tex.)i 
147  8.  W:  357;  Perkins  v.  Sunset 
Telephone  Sb  Telegraph  Co.,  156  Cal. 
712,  103  P.  190. 

91.  In  re  Elumpke's  Estate,  167 
Cica.  415,  1^9  P.  10e2;'lfitle  Bis.  A 
Trust  Co.  V.  Ingeritoll,  163  CisL  1,  84 
P.  94. 
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au  action  between  them.*'  .  This  cannot  be  done  in  WaBhington.  by 
an  01^  agreement.**  Usuallj  spouses^  n:vajr  dividQ  tiie  cpmmiu^itj 
property  ^by  agreement,**  if  the  division  is  fair,^- and  without 
iraud  or  coercion.**  No  money  consideration  i$. required  to  sup- 
port such,  an  agreement.*^  Where  it  includes  an  ezeqntoiy  contract 
to  coAvey  land,  the  party  entitled  may  have  specific  performance.** 
A  division  of  community  properly  on  separaticm  may  be  rescinded 
for  the  husband's  fraud  where  he  makes  promises  of  future  sup* 
port  to  the  wife  as  a  consideration  for  the  division  which  he  in* 
tends  to  disregard  and  actually  does  disregard.**  Where  spouses 
received  money, .  notes  and  land  in  exchange  for  property  owned 
in  part  by  the  comm,unity  and  part  by  the  wife  separately,  the 
husband  was  held  not  entitled  to  partition,  the  consideration  1>y 
allotting  the  land,  to  the  wife  without  her  consent,  though  that 
might  have  been  done  by  agreement.^  In  Idaho,  where  in  a  di* 
vorco  proceeding  a  wife  agreed  to  convey  to  their  mincir  child 
certain  community  lands,  which  agreement  was  approved,  her 
later  deed  of  the  same  land  to  her  husband  was  held  void.*  In 
Louisiana  spouses  cannot  put  an  end  to  the  community. by  agree- 
ment,* or  make  a  valid  contract  with  even  others  relating  to  com- 
munity property.*  In  that  State  separation  of  property  must  bo 
the  result  of  a  judicial  proceeding  as  required  by  the  statute.'  In 
Texas"  where  spouses  separate  intending  to  live  apart  permanently 
and  by  agreement  divide  the  community  property,  th^ir  later  co- 


99.  Fay  v.  Pay,  165  GaL  469,  139 
P.  1040. 

98.  Graves  v.  Graves,  48  Wash.  664^ 
94  P,  481. 

94.  Mnrrison  ▼.  Seller,  22  La.  AnUi 
327;  Desobry  v.  Schlater,  25  La.  Ann. 
425;  Smith  v.  Boquet,  27  Tex.  507; 
Texas,  Louisana,  and  California  Codes, 
Suceession  of  Wade,  21  La.  Ann. 
343 ;  Peek  ▼.  Brunimagim,  31.Cal.  440; 
Warfleld  t.  Bobo,  21  La.  Ann.  466; 
La.  Code,  §§  2316,  2393-?398;  Hus^ey 
T,  Castle,  41  Cal.  239;  Couch  ▼. 
Schwalbe,  51  Tex.  Civ.  94,  111  8.  W, 
1046.       - 

Thei  California  statute  permits 
•pousesto  agree  on  separation  to  set- 
tle their  rights  in  eommnnity  prop* 
erty.  In  re  Sloan's  Estate,  179  Cal. 
393,  177  P.  150. 


95.  Coz  T.  Mailander  (Tex.),  178 
S.  W.  1012. 

99.  Corrigan  ▼.  Goss  (Tex.),  160  8, 
W.  652. 

97.  Worden  ▼.  Worden,  96  WnA 
592,  165  P.  501. 

99.  Carpenter  y.  Braehett,  57  Wasli. 
460/  107  P.  369. 

99.  :Sweiaringen  j:  SweariageB 
(Tex.),  193  S.  W.  442. 

1.  Oehoa  t.  Edivards  (Tex.),,  189 
8.  W.  1022. 

9.  Lamb  ▼.  Bramaier,  29  Ida.  770, 
162  P.  246.     . 

9«  DriseoU  ▼..Pieroa,  115  I^  156, 
38  So.  949. 

4.,Quillot  ▼.  (3ttillot,  141  La.  86,  74 
So.  704. 

S.  Jones  ▼.  Jones,  ;119  La.  677,  44 
So.  429. 
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babitatioDL  will  not  ohange  the  status  of  property  ba  iigrded  on, 
wliere  tbay  do  not  intend  to  change  it,  and  do  nothing  to  change  it/ 

§  598.  Nature  of  Wife's  Interest. 

■  ■     *  •      •  •     ■ 

A  wife's  rights  in  community  property  are  ngt  contingent,  but 
are  a  present  estate/  and  she  has  as  much  interest. in  the  estate  as 
and  as  much  right  to  its  beneficial  use,*  no  distinction  being 
made  as  to  the  degree,  quantity,  nature  and  extent  of  tibie  in- 
terest  of  each,*  whether  the  conveyance  be  to  one  of  tbem  or  is 
joint.**  She  can  have  no  accounting  from  her  husband  of  such 
estate  till  tie  community  is  dissolved  by  death  or  divoree,  or  in 
some  other  legal  manner,"  and  he  cannot. bp  compelled  to  account^ 
even  then,  for  recklessness  and  extravagance  in  its  management** 
Under  the  Spanish  law  the  wife^s  interest  was  a  mere. expectancy, 
similar  to  that  of  an  beir.**  As  her  interest, in  the  community 
property  attaches  at  is  acquisition  and  is  not  derived  from  her 
husband,  she  is  not  liable  to  an  inheritance  tax  at  his  death.*^  In 
Nevada  her  interest  in  the  community  property  is  more  than  a 
mere  expectancy,  though  the  statute  speaks  of  property  which 
"belongs  to"  the  husband,  and  that  which  "goes  to"  the  wife.*** 

§  599.  Wife's  Paraphernal  and  Dotal  Property. 

Separate  property  of  the  wife,  under  these  codes,  is  of  two 
kinds:  dotal  and  extra-dotal.  Dotal  property  is  that  which  the  wife 
brings  to  the  husband  to  assist  him  in  bearing  the  expenses  of  the 
marriage  establishment.  Extra-doral  property,  otherwise  callefd 
paraphernal  property,  is  that  which  forms  no  part  of  the  dowry.** 
Whatever  in  the  marriage  contract  is  declared  to  belong  to  the 
wife,  or  to  be  given  to  her  on  account  of  the  marriage  by  other 
persons  than  the  husband,  is  part  of  the  dowry,  Unless  otherwise 
stipulated,  and  husband  and  Wife  may  by  their  marriage  contract 


6.  Batla  v.  Batla  (Tex.),  51  S.  W. 
664;  Moore  y.  Mooie,  28  Tex.  Civ.  600, 
68  8.  W.  59. 

7.  Marston  v..  Bae,  92  Wash.  129, 
159  P.  111. 

8.  Davis  v.  Davis  (Te^.),  l^fli  S.W. 
775.- 

9.  Ewal^  y.  Hufton,  31  Id«,  .373, 
173  P.  247. 

10.  Bnraham  y.  Hardj  OU  Co.,  lOS 
Tex.  555,  195  8.  W.  1139. 

11.  Daniel  t.  Daniel^  106  Wash.  659^ 
181  P.  215. 


18.  Garrozi  v.  Dastas,  204  IT.  8.  64, 
27  Sw  Ct.  224,51  L.  Ed:  369, 

15.  Beade  v.  De  Lea>  X4  N*  M.  442» 
95  P.  131. 

14.  Kohny  v.  Duubar,  21  Ida.  258, 
121  Pac.  544,  39  L.  B.  A.  (N.  8.), 
1107;  Be  WiUiamB,  40  Nev.  241,  161 
Pao.  741,  L.  B.  A.  1917C>  602.    . 

10.  In  re  WiUiams'  £ietate,<  40  Nev« 
241,  161  P.  741. 

16.  La.  Code^  §..2315;  Hannie  t^ 
Br^wder,  S  Matt.  (La.)  15.       .  > 
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make  reciprocal  arrangement  as  to  donations  from  one  another  or 
tMrd  pei^Bone;  but  dowry  proper  is  an  antenuptial  arrangement^ 
and  of  this  dowry  the  husband  has  usually  tbe  income  and  manage- 
ment^ so  as  to  help  support  the  charges  of  matrimony,  though 
stipulations  more  favorable  may  be  made  on  the  wife's  behalf.*^ 
The  wife's  paraphernal  or  extra-dotal  property  she  may  manage 
with  or  without  invokitig  her  husband's  assistance ;  his  permitted 
participation  therein  is  somewhat  in  the  character  of  her  agent, 
as  to  binding  it  for  debt  or  mana^ng  it,  though  the  risk  is  thus 
incurred  of  subjecting  its  income  to  the  community  rule;  and 
while  he  should  authorize  its  conveyance  or  transfer,  the  wife  may 
be  authorized  by  the  judge  in  case  of  his  absence  or  refusal.*®  In 
Louisiana  it  was  held  that  under  an  antenuptial  contract  a  wife's 
property  CDuld  not  be  treated  ^s  paraphernal  instead  of  dotal,  so 
as  ttt  render  a  husband  liable  for  interest  where  he  took  control  of 
such  property."  The  wife  has  a  tacit  moi'tgage  for  her  separate 
property,  so  far  as  the  law  may  have  placed  it  in  her  husrband's 
control ;  also  upon  the  community  property  from  the  time  it  went 
into  his  hands ;  so  that,  notwithstanding  his  conveyance  or  trans- 
fer without  her  consent  and  to  her  injury,  during  the  marriage, 
she  has  an  interest,  and  not  a  mere  hope  or  expectancy,  left,  which 
interest  becomes  absolute  and  enforceable  at  his  death,  she  sur- 
viving him*  In  this  respect  our  codes  follow  the  Spanish  rather 
than  the  French  law.  And  for  the  wife's  further  protection  and 
benefit,  judicial  intervention  is  sometimes  permiMed,  not  only  to 
secure  her  support  from  the  funds  in  her  husband's  control,  while 
marriage  oontimies,  but  for  a  separation  of  the  common  property 
altogether,  where  her  interests  are  exposed  to  great  hazard  by  his 
mismanagement.'^  The  wife's  tacit  mortgage  for  her  security 
against  her  husband's  acts  applies  to  both  her  dotal  and  extra- 
dotal property.** 

17.  La.  Code,  §§  2^17-8332;   Ouil-         30.  l^ewman  t.  Eatem,  127  La.  Ann. 

■ 

beau  ▼.  Oornier,  2  La.  6.  341. 

18.  La.  Code,  §§  2360-2367;  8tuf-  Vi.  lb.;  Newman  v.  Eaton,  27  La. 
Her  T.  Puckett,  30  La.  Ann.  811.  Ann.  341;  Lehman  y.  Levy,  30  La. 
.  19.  Mnrpliy  v.  McLoughlin,  247  P.  Ann.  745.  After  the  wife  has  ob- 
385,  159  C.  C.  A.  439.  tained  and  exeeated  a  separation  of 

"Paraphernal  property"  is  ptop-  property  from- her  husband,  ao  tacit 

erty  brought  to  the  marriage  by  one  mortgage  is  acquired  by  her  upon  the 

of  the  spouses,  and  there  can  be  no  husband's      later      acquisitions,      as 

BUeh  VhiAg  as  paraphernal  property  against    the '  public,     fiueeeasion    of 

prior  to  marriage.  Le  Boeuf  v.  Aelan-*  Qayle,  27  La.  Aim.  547. 
eon,  131  La.  148,  59  So.  102. 
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§  600.  Controland Disppsitipiv 

The.  hufiband,  being  the  head  of  the  familj^  haa  the  sole  right 
to  adminis(ter.  .or.  cozUriol  commtmity  property^^havisig  the  aame 
power  of  dispoditipn  which  he  ha3  of  his  separate  piopertj,^'  the 
real  legal  title  beiJdg  in  hini  during  the  existence  of  the  earn- 
mimity/*  thoi^gh  the  record  title  is.in  the  vife.**  The  8pK>i|s0  in 
whose  name  thei  title,  stands,  is  dee]};ied  to  hold  the  title  in  trust 
for  the  co^ipoiunity,^*  The  hu^b^nd  is  ixot  bound  by  any  agreement 
of  Uie  wife  with  r^erence  to  it,  jui^ess  authorized  or  sanctioi^ 
by  him,*^  except  for  fainily  »epe3s?Tied,**  even  though  the  title 
is  in  the  wife's  name.'*  But  a.. husband, cannot  dispose  of  it  by 
will,*®  or  convert  it  into  .his  separate  pmpeirty  by  gift.*^  Tinder 
the  Caliiomia  staitute  the  husband  is. the. absolute  .owner  of  th(» 
community  p-Tppearty,  t^i^  wife.jh^jVing  no  vested  ii^te?:^  i»  it  till 
the  dissolutLon  of  the.  comnapii^/'  .  I4  thp  sa^ie  State  a  gijEt 
by  the  husband  of  conimi^^ity  properi^  wifdjbout  the  wifp'a  .eonsetit 
is  not  void  as  to  hjim,  an4  canjiot  be  aypideid  by  him,  but  uiay:be 
avoided  by  his  wife  after  his  death,"  In  Texas  he  has  the  man- 
agement  of  such  estate,  with  the  ea^ception  of  a  coinveyance  of  the 
homestead^  unless >  the  wdfe  id  abandoned,  or  he  aeta  in  fraud 
of  her.**  Ill  the  eame  Stalie  a  conveyance  of  community  property 
by  the  husband  during  tte  wife's  insauity  is  void  as  to  the  wife 
where  ma^o  withQut  a^  application  for  management^  etc." 

tS.  La.  Code,  g  2373;  K^ogrg  v.  '  'ii7:  Traven  v.  Bibrett)  30  ITev.  402, 

l>aralde/26  1ia.  AnA.  234;  Cooper  v.  97  P.  126. 

Cappely  29  JA.  Ann.  21^;  Banney  v.  ''•'  28.  Bowers  v^  Good,  52  Wash.  384, 

Miller,  M  Tex.  263;  StrothieT  ▼.  Ham-  100  P.  848;    ' 

let,  28  La.  Aan.  839;  S^liaadt  t.  Md-  ' '  t9.  Nileon  T..8armc!nt/153  OaL  524, 

tnal  Life  Ins.  Co.  of  New  YoA,  2  Cal.  96  P.  315. 

App.   715,  84  P.  249;   Metrimaft  T,  80.  Bowlett  v.  Mitchell,  52  Tex.  <nT. 

Patrick,  103  Wash.  442,  1T4  P.  641;  589,  114  8.  W.  845. 

Waterman  Lumber '&'  Supply  Co.' v.  In  California  a  hu8l>and  maj  dis- 

Bobihs  (Tex.),  159  S.  W.  360;  Pearll  poser  hj  will  of  half  the  community 

V.  Pearll  Advertising  Co.,  17  Det.  Leg.  property.     Giuffre   v.   Laurieella,   25 

N.  543,  127  N.  W.  264.  OaL  App.  422^  1,43  P.  1061. 

88.  Kohny  ▼.  Dunbar,  21  Ida.  255,  81.  Rowlett  v.  Mitchell,  52  Tex.  Civ. 

121  P.  544.  589,  114  8.  W.  845. 

24.  Hall  Y.  Johns,  17  Ida.  224,  105  88.  Spreckles  v.  Spreckles,  116  Cal. 

P.  71;  Beade  v.  De  Lea,  14  N.  M.  442,  339,  48  P.  228,  36  L.  R.  A.  497,  58 

95  P.   131.  Am.  St.  B.  170. 

85.  Osbom  v.  Mills,  20  Cal.  App.  88.  Bpreckels  v^  Spreckels,  172  Cal. 

346,  128  P.  1009.  775,  158  P.  537. 

26.  Mitchell  v.  Schofleld,  106  Tex.  84.  Briggs  v.  McBride  (Tex.),  190 

512,    171    8.    W.    1121;    Mitchell    v.  8.  W.  1123. 

Moses,  16  Cal.  App.  594,  117  P.  685.  85.  Gibson  v.  Pierce  (Tex.),  146  8. 

W.  983. 


§  601 


HUfiBAlVD   AND   WlFfe. 


680 


§601.  Sales,  Mortgages  and  Conveyances;   By  Husband. 

A  husband  hsas  generally  the  power  to  sell  or  mortgage  the  com- 
munity property,**  or  pledge  it.*^  The  power  may  be  exercised 
without  the  wife's  joinder,**  or  acknowledgment,**  or  privy  exami- 
nation,*® or  approval,**  and  without  even  consulting  her.**  His 
right  to  do  so  is  not  taken  away  by  the  wife's  right  to  dispose  of 
such  estate  when  deserted.**  even  though  the  property  is  personal 
and  exempt.**  A  sale  of  community  property  executed  in  a  hus- 
band's lifetime  but  not  delivered  till  after  his  death  is  invalid.** 
He  cannot  make  a  gift  of  his  wife's  interest  to  a  stranger,**  or 
dispose  of  it  by  will,**  or  in  fraud  of  his  wife,**  his  power  being 
limited  to  conveyances  of  community  property  for  value.**  Under 
the  California  statute  a  husband  cannot  bind  the  wife  by  a  convey- 
ance of  community  property  without  consideration  without  her 
written  consent.*®  Such  a  transfer  is  not  void,  but  voidable  by 
the  wife  as  to  her  half  interest  as  survivor.**  Her  written  con- 
sent is  also  required  to  validate  his  sale  of  their  household  fumi- 


30.  Hearfield  t.  Bridges,  75  F.  47, 
21  C.  G.  A.  212;  Tustin  v.  Adams,  87 
P.  377;  Watts  v.  Snodgraas  (Tex.), 
152  8.  W..1149;  Wits-Keets-Poo  v. 
Bowton,  28  Ida.  193,  152  P.  1064 ;  De- 
lay V.  Truitt  (Tex.),  182  S.  W.  732; 
Mabry  y.  Harrison,  44  Tex.  286. 
.  87.  Sweoney  t.  Cay  lor  Bros.,  41  Tex. 
Civ.  365,  92  8.  W.  442. 

38.  Northwestern  ft  P.  Hypotheek 
Bank  v.  Bauch,  7  Ida.  152,  61  P.  516; 
Boehm  ▼.  Butler,  16  Tex.  Civ.  658,  41 
8.  W.  658;  Zuckerman  v.  Muns^  48 
Tex.  Civ.  337^  107  8.  W.  78;  Wilson 
V.  Wilson,  6  Ida.  597,  57  P.  708 ;  Gulf, 
C.  &  8.  F,  By.  Co.  v.  Fenn,  33  Tex. 
Civ.  352,  7  8.  W.  597;  Kimball  v. 
fHater,  20  Ariz.  81,  176  P.  843. 

39.  Clopper  v.  8age,  14  Tex.  Civ. 
296,  37  8.  W.  393;  JMcClellan  v.  Lewis 
(Cal.),  169  P.  436. 

40.  Phoenix  Ins.  Co.  v.  Neal|  23 
Tex.  qiv.  427,  56  8.  W.  91. 

41.  8imon  v.  Meaux  (La.),  79  8o. 
330;  First  Nat.  ^ank  of  Ely  v. 
Meyers   (Nev.),  150  P.  -308. 

42.  Demarets  v.  Demarets,  144  La. 
173,  80  So.  240. 

40.  King  ▼.  King,  41  Tex.  Civ.  473, 
91  8.  W.  633. 


.  44.  King  V.  King,  41  Tex,  Civ.  473^ 
9i  8.  W.  633. 

40.  Cox  V.  Bnseh-Bverett  Oil  Co.» 
1^1  La.  317,  60  8o.  256. 

46.  Watson  T*  Harris  ,(Tex.),  130 
S..W.  237. 

47.  Mealy  v.  Lipp,  16  Tex.  Oiv.  163, 
40  8.  W.  824.    : 

48.  Krena  v.  8trohmeir  (Tex.),  177 
8.  W.  178 ;  Cetti  v.  Dnjunaa,  26  Tex. 
Civ.  433,  64  8.  W.  787;  .Beade  t.  Be 
Lea,  14  N.  M.  442,  95  Pi  13L 

•The  fajlnre.of  a  hnsbandto  take 
title  to .  community  property  in  the 
name  of  his  wife,  in  aecordanee  with 
his  psomise  to  her,  and  his  sabsequeat 
transfer  of  the  property,  do  not  eon- 
stitnte  a  fraud  npon  her  unless  done 
with  a  fraudulent ,  intent.  Clavo  v. 
Clavo,  10  CaL  App.  447,  102  P.  656; 
Bowlett  V.  MitcheU,  52  Tex.  Civ.  589, 
114  8.  W.  845. 

49.  8trausB  ▼.  Canty,  169  Cal.  101, 
145  P.  1012 ;  Bagan  v.  Bagan,  29  CaL 
4pp.  63,  154  P.  479. 

60.  Winchester  v.  Winchester,  175 
Cal.  391,  165  P.  965;  Johnson  v. 
Johnson,  33  Cal.  App.  93,  164  P.  421. 

61.  Dargie  v.  Patterson,  176  CaL 
714,  169  P.  360. 
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ture  and  furnishings,  if  commmiity  property.**  In  Louisiana  a 
husband's  voluntary  conveyance  of  immovahle  community  prop- 
erty is  void  unless  made  for  the  establishment  of  children  of  the 
marriage/*  In  the  same  State  he  cannot  dispose  of  the  immov- 
ables of  the  commimity  during  the  pendency  of  a  divorce  proceed- 
ing/^ Under  the  ^ew  Mexico  statute  the  joinder  of  both  spouses 
is  necessary  to  convey  community  land/*  In.  Texas  he  cannot 
alienate  or  incumber  the  community  property  during  the  pendency 
of  a  divorce  proceeding,  if  his  intention  is  to  defraud  the  wife,  if 
the  divorce  proceeding  is  filed  prior  to  the  conveyance,**  nor  can 
he  alienate  or  mortgage  the  homestead  without  the  wife's  con- 
sent/^ Where  a  wife  avoids  a  sale  of  community  property  she 
can  avoid  it  only  as  to  her  half,  his  convey-anoe  being  valid  against 
himself  as  to  his  own  half/*  In  Washington  a  woman  living  in 
adultery  with  the  husband  of  another  takes  no  interest  in  convey- 
ances of  such  husband's  community  estate  miade  without  the 
joinder  of  his  wife/*  In  the  same  State  a  husband's  contract 
for  the  sale  of  community  property  not  joined  in  by  the  wife  is 
binding  on  her  where  she  joins  in  the  deed,  in  execution  of  the 
contract,*^  but  otherwise  ter  consent  is  required/*  Since  by 
statute  in  that  State,  the  husband  has  power  to  sell  and  dispose 
of  community  personalty,  his  mortgajge  of  such  property,  is  bind- 
ing,** but  he  cannot  waste  it  or  give  it  away,**  nor  can  he  alone 
empower '  a  trustee  of  community  property  to  Sell  it,  except  as  to 
bona  fide  purchasers,*^  nor  c&r  he  <!onvey  or  mortgage  oommunity 
land  without  his  wife's  joinder/*    She  may  be  estopped  to  daiim 


99.  Danean  ▼.  Diineaii,  6  Cal.  App. 
404,  92  P.  310. 

0S.  Melady  t.  Sueeesaion  of  Bonne- 
gent,  142  La.  534,  77  6o.  143;  Rado- 
^eh  ▼.  Jenkins,  123  La.  3^5,  48  8o. 

64.  Gastaner  v.  CFaataner  (La.),  70 
So.  326. 

55.  Arnett  t.  Beade,  220  TJ.  8.  311, 

31  S.  Ct.  425,  55  L.  Ed. ;  Miera 

▼.  Miera,  25  N.  M.  209, 181  P.  583. 

56.  Sparks  v.  Taylor,  09  Tex.  411, 
90  S.  W.  485,  6  L.  R.  A.  (N.  8.),  381. 

57.  Plynn  ▼.  J.  M.  Radford  Grocery 
Co.  (Tex.),  174  8.  W.  902;  Mabry  ▼. 
Harrison,  44  Tex.  286;  Paschall  ▼. 
Brown,  105  Tex.  247,  133  8.  W.  500; 
Wiener  v.  Zwieb,  105  Tex.  262,  141 
e.  W.  771;  Best  ▼.  Kirkendan  (Tex.), 


107  6.  W.  982;  Jones  v.  Harris  (Tex), 
•130  8.  W.  09;  Mass  ▼.  Bromberg,  28 
Tex.  Civ.  145,  66  8.  W.  468. 

58.  Gutheridge  T.  Gutheridge  (Tex.), 
161  8.  W.  892. 

59.  Kimble  v.  Kimble,  1.7  Wash.  75, 
49  P.  216. 

50.  Wash.  State  Bank  ▼.  Dickson, 
35  Wash.  641,  77  P.  1067. 

61.  Leimantz  ▼.  Blake,  39  Wash.  6, 
80  P.  822. 

52.  First  Nat.  Bank  r.  Fowler,  54 
Wash.  65,  102  P.  1038. 

6S.  Marston  ▼.  Rne,  92  Wash.  129, 
159  P.  111. 

64.  Norgren  v.  Jordan,  46  Wash. 
437,  90  P.  597. 

65.  Olson  T.  Springer,  60  Wadu  77, 
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community  rights  in  land  which  is  ^Id  without  her  joinder,  where 
she  consents  to  and  approves  of  the  sale  and  permits  the  grantee 
to  improve  the  property  without  objection***  Where  the  wife  hss 
been  adjudged  insane,  the  vendees  under  a  contract  of  isale  of 
community  property  may  rescind  at  cmce.*'  A  husband's  contract 
to  sell  land  is  not  invalid  in  Pdrto  Rico  because  the  wife  did  not 
join  as  required  by  the  statute  in  <5ase  of  oommunity  property.** 

§  602.  By  Wife. 

A  wife  may  convey  comramiity  property  as  the  attorney-in-fact 
of  her  husband,**  or  with  his  consent,'*  though  he  does  not  join 
therein."  Such  authority  may  be  inferred  from  his  joinder  and 
acknowledgement  of  a  deed  containing  a  recital  of  his  oonsent  and 
authority,"  or  even  where  he  merely  signs .  and  acknowledges, 
though  not  named  as  ^antor.'*.  She  may  contract  for.ita  sale  to 
pay  community  debtsj^  qr  for  community  purpose/*.  ,or  may  §eU 
perishable  personal  property.'*  She  may  also  convey  a  good  title 
to  such  property  where  she  is  abandoned  and  where  she  and  their 
children  are  in  necessitous  circumstances,''  or. to  obtain  necesr 
saries  even  where  she  has  no  children.'*  Her.  mortgage  of  com: 
munity  property,  even  if  invalid,  may  be  a  liei^^on  her  separate 
interest  when  the  community  ceases.'*  Where  a  divorced  wife  was 
indebted  to  her  husband  on  an  accounting  of  community  property, 
it  was  held  that  a  gift  by  her  of  community  land  to  their  children 

*  •  •  * 

110  p.  807 ;  Monroe  ▼.  Stajdt,  57  Wash.  74^  Httglies  ▼.  Landram,  40   Tex. 

592,  107  P.  517;  Anders  t.  Booska,  61  Civ.  196,  89  S.  W.  85. 

Wash.  393,  112  P.  523.  75.  Litzell  ▼.  Hart,  06  Wash.  471, 

66.  Belullreff  v.  Sehillreff,  SO  Wash.  165  ?.  30$. 

435,  97  P.  457 ;  SteTens  ▼.  Kittredge,  76.  Marston  ▼.  Bue,  92  Waah.  129, 

44  Wash.  347,  87  P.  484.  150  P.  111.. 

67.:  Colpe  y.  Xindblom,   57   Wash.  77,  Fermier  v.  Brannan,  21  Tex.  GIt. 

106,  106  P.  634.  543,  53   S.  W.  69&;   Irwin  v. 


68.  Parker  ▼.  Monroig,  239  U.  S.  83,  (Tex.),  110  S.  W.  1011 ;  HaU  ▼.  Johns, 
36  S.  Ct.  42,  60  L.  Ed. •.  17  Ida.  224,  105  Pi  71;  Word  ▼.  Bten- 

69.  Succession  of  Brown^  Man.  Un-  non  (Tex.),  75  8.  W.  334;  Laaater  ▼. 
Tep.  Cas.  (La.)  216.  Jamison  (Tex.),  203  6.  W.  1161;  Had- 

70.  Hanks  v,  Leslie  (Tex.),  159  8.  not  r.  Hicks  (Tex.),  198  6.  W.  359; 
W.  1056.  Snipes  y.  Morton  (Tex.),  144  8.  W. 

71.  Boos  y.  Basham,  41  Tex.  Ciy.  286;  Hanks  y.  Leslie  (Tex.),  159  8. 
551,  91  8.  W.  656;  Boos  y.  Basham,  W.  1056. 

41  Tex.  Ciy.  551,  91  8.  W..656.  78.  Adams  y.  Wm.  Cameron  A  Co. 

72.  MaxBon  y.  Jennings,  19  Tex.  Ciy.  (Tex.),  161  8.  W.  417. 

196,  48  8.  W.  781.  79.  Pauy  y.  Kell^,  52  CaL  334, 

73.  Couch  y.  Schwalbe,  51  Tex.  Oiy. 
94,  111  8.  W.  1046. 
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was.  in  fraud  of  him  where  both  she  and  they  knew  of  the  account- 
ing/** Where  a  wife  sought  to  set  aside  her  deed  of  community 
property  to  her  son  for  fraud,  it  was  held  that  she  could  only  re- 
cover her  half  of  the  property,  where  the  son  owned  his  father's 
share  by  inheritance.*^  Where  a  wife  joins  in  a  deed  of  trust  of 
comnauriity  property,  her  death  does  not  revoke  the  power  of 
sale.'*  Where  she  joins  in  such  an  incumbrance  she  is  a  principal 
and  not  a  surety,  and  her  rights  in  the  property  may  be  fore- 
dosed.*'  XJnder  the  Arizona  statute  providing  that  community 
personal  property  may  be  disposed  of  by  the  husband  only,  it  was 
held  that  a  wife's  chattel  tnortgage  of  such  property  was  invalid, 
even  thorugh  giveta  to^  s'ecilre  a  note  given  as  her  husband's  agent, 
thou^  In  her  own  name.^  In  Louisiana  and  Washington  the 
wif 6^8  mortgage  'of  coiniriunity  property  Cannot  usually  be  en- 
forced,*" but  is  bihding  where  given  to  Secure  the  purchase  price 
of  property  bought  with' commtnity  funds.**  lii  Kevada  the  fact 
that  the  wife  ruiis  i  lodging 'hcfuse  or  coriimutiity  land  does  not 
empower  her  to  sell  the  furtiiture  or  rent  the  land.*^  In  Wash- 
ington ihose  taking  comintrnity  pcfrsonal  jiiroperfy  from  a  wife 
have  the  butdeh^of  £(howing  uniisual  fkdts  which  enable  her  to 
pass  title  to  it.**  Therefore,  her  sale  of  community  property  to  a 
purc*haser  who  knew  that  she  had  acted  contrary  to  her  huiband^s 
instnictibns  has  heen  held  Void,  where  thleire  were  no  unusual  con- 
ditions.** . 

§  .603.  :Lease^ 

In  Washington  a  husband  cannot  lease  community  property 
without  the  wife's  authority,  acquiescence  or  consent.**^  Therefore, 
an  oral  lease  of  community  property  cannot  be  established  against 
a  wife  not  bouhd  by  deed,  part  payment,  ratification  or  estoppel.** 

80.  Mendmer  ▼.  fiehols  (Tex.),  194  86.  Bjiobloek  ft  Baiaold  ▼.  Posej, 
8.  W.  1171.  126  La.  610,  52  So.  847. 

81.  Wade  v.  Wade  (Tex.)!  106  8.  87.  Travers  v.  Barrett,  30  Ner.  402, 
W.  188.  «7  P.  126. 

82.  Western  TJnion  Tel  Ck>>.Heame  88  Marston  v.  Bue,  92  Wash.  129, 
(Tex.),  40  8.  W.  50.  15ff  P.  111. 

8S.  Bird  ▼.  Steele,  74  Wash.  68, 133  89.  McAlpine  v.  Kohler  A  Cbase,  96 

p.  724.  Wash.  146,  164  P.  755. 

84.  Kiehards  ▼.  Wamekros,  14  Aria.  90.  Snyder  ▼.  Harding,  34  Wash. 
488,  131  P.  154.  286,  75  P.  812 ;  Ryan  ▼.  Lambert,  49 

85.  Sehrepfer  ▼.  Plbrane,  Man.  TJn-  Wash.  649,  96  P.  232. 

rep.   Cas.    (La.)    323;   Humphries  t.  81.  SpreitEer  ▼.  Miller,  98  Wash. 

Sorenson,  33  Wash.  563,  74  P.  690.  601,  168  P.  179. 
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Under  a  written  lease  from  the  husband  witbout  the  wife's  joinder 
the  lessee  is  only  a  tenant  at  will.** 

§  604.  Rights  and  Liabilities  of  Purchasers  During  Coverture. 

A  purchaser  for  value  of  community  property  from  the  husband 
gets  a  good  title  as  against  the  wife  wheire  the  title  is  in  the.hua- 
band  and  wherq  the  purchase^:  has  no  notice  that  the  property  be- 
longs to  the  community,"  or  that  the  grantor  had  a  wife,**  or 
where  the  land  has  never  been  occupied  by  the  comiaunity.**  But 
if  be  buys  with  notice  he  takes  only  the  grantor's  interest,**  even 
though  the  sale  was  for  the  purpose  of .  obtaining  necessaries.*^ 
In  such  case  the  sale  does  not  operate  as  a  pi^rtition,  but  ereat^a 
a  tenancy  in  common.**  The  ^ame  rules  apply  .to  mortgages  giveu 
by  the  husband  as  head  of  tjbe  community.**  The  fact,  t^&t  the 
title  is  in  one  spouse  is  not  notice  of  the  comn^unity  intereeit^  of 
the  .other.V  Where  a  purchaser  .ef  coijununity  land,  under  an  oral, 
contract  with  the  husband  entere4  and  paid  the  price,  it  was  held 
that  both  spouses  were  presiuned  to  consent  a^d  tb^t  the  vendee 
was  entitled  to  speci:Sc  performance,  there  ]being;)9L0  eyidence  that 
the  fact  as  to  consent  was  otheirwise.*  Where  a  husband  bought 
land  yith  comn;Lunity  fuiidif  and  caused  the  dee4  to  be  matle  to  the 
wife,  iafter  which  he  e^cecuted .  a  deed  to  a  third  peraon  without 
con^idjeratiouy  it  was  hel4.  that  sinch  third  person  could  not  compel 


92.  Brownfield  ▼.  Holland,  63  Wash. 
86,  114  P.  890. 

98.  Alexander  ▼.  Barton  (Tez.)i  71 
8.  W.  71;  Mangun^  y.  White,  16  Tex, 
Civ.  2^i,  41  S.  W.  80;  Derrett  ▼.  Brit- 
ton,  35  Tex.  Civ.  485,  80  S.  W.  562; 
Trahan  v.  Wilson,  130  La.  541,  58  So. 
178;  Patty  v.  Middleton,  82  Tex.  586, 
17  8.  W.  909;  Gallup  v.  Huling,  241 
F.  858,  154  p.  C.  A.  560;  I^uedaa  v. 
O'Shea  (Tex.),  127  8.  W.  891;  Hit- 
cheU  V,  Schofleld,  106  Tex.  5.12,  140 
8.  W.  254;  Fidelity  &  Deposit  Co.  v. 
Wiseman,  .103  Tex,  286,  124  8..  W. 
621  (mod.  reh.,  103  Tex.  286,  126  8. 
W.  110^).         .  , 

94.  Nelson  y.  Bridge,  39  Tex.  Civ. 
283,  87  8.  W.  885;  Magee  v.  Risley, 
82  Wa9h,.178,  143  P.  1088. 

95.  Daly  v.  Bizzutto,  59  Wash,  62, 
10ft  P.  276. 

99.  Burleson  v.  Alvia,  28  Tex.  Civ. 
51,  66  8.  W.  235;  Gurley  v.  Dickaaon, 


19  Tex.  Civ.  203,  46  8.  W.  43 ;  David- 
son  V.  Green,  27  Tex.  Civ.  394,  65  8. 
W.  1110;  Eddy  v.  Boriey,  »4  Tex.  Oiv. 
116,  78  8.  W.  565;  Parker  v.  Stephens 
(Tex.),  39  8.  W.  164;  8ummerfield  v. 
King,  98  Tex.  332,  83  8.  W.  680  (mod. 
reh.,  84'  S.-  W.  643) ;  Janes  v.  Strat- 
ton  (Tex.),. 203  &.  W.  386;  Lenry  v. 
Mayer,  122  La.  486,  47  8o.  839. 

97.  Booth  V.  Cl^Jk,  34  Tex.  Civ.  358, 
80  8.  W.  237. 

98.  HcAnulty  ▼.  Ellison  (T«x.),  71 
8.  W.  670 ;  George  v.  Delaney,  111  La, 
76Q,  35  So.  894. 

99.  Ostrom  v.  Arnold,  24  Tex.  Civ. 
192,  58  8.  W»  630;  Abraham  v.  Casey, 
179  tr.  8.  210,  21  8.  Ct.  88,  45  L.  Ed. 
156.. 

1.  Mitchell  V.  8chofield,  106  Tex. 
512,  171  8.  W.  1121. 

S.  O'Connor  v.  Jackson,  33  Wash. 
219,  74  P.  372. 
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the  wife,  tooooy^  hitntW  legal  title  oa  the  theory  that  he  was 
an  equitable  owaer.*  . . 


§  605.  Contracta,  Conveyancea  and  Gifta  Between  Spouaea. 

A  conveyance  of  community  property  from  one  spouse  to  the 
other  creates  a  separate  estate  in  the  ^antee,*  as  t>etween  the 
spouses  and  their  heirs,^  and  subsequent  creditors  of  the  husband,^ 
if  the  husband  is  not  insolvent  wben  the  conveyance  is  made/ 
but  the  conveyance  must  be  direct  and  not  through  a  third  person.' 
A  husband  may  convey  a  life  estate  in  community  property  to  his 
wife,  with  remainder  to  their  children.*  The  fact  that  a  husband 
causes  land  purchased  with  community  funds  to  be  ooriveyed  to 
the  wife  is  not  conclusive  evidence  of  a  gift,^®  but  a  gift  of  cpm- 
munity  property  is  sufficiently  completed  by  delivery  where  a 
husband  deposits  ihoney  in  his  own  name^  and  gives  her  aix  order 
enabling  her  to  draw  it,  when  she  does  so  and  deposits  it  .in  ner 
own  name.*^  'the  CSalifomia  statute  requiring  a  wife's  written 
consent  to  Validate  a  gift  of  community  property  does  not  apply 
to  a  gift  to  her." 

§  606.  Acttona ;  By  Spouaea. 

Actions  in  reference  to  community  property  are.  usually  to  be 
brought  by  the  husband  without  the  joinder  of  tbe  wife/'  even 


'  aLNiriaa  ri  Syatt,  las  G«l;  1,  IM  8.  Garj^aste^  t.  Btaekett,  (7 

P.  439.  460,  107  P.  359. 

4.  Bpono^e  rv  fiponogle,  M  W^h.  •.  lAndfy  v.'Uikdly,  lOa  Tex.  138, 
«49,  151  P.  43 ;  Hajd^n  ▼.  Zefbst,  49  118  8.  W.  750. 

Wash.  103,  94  P.  909;  Wall  ▼.  Browti,  10.  Fanning  v.  Green,  156  Gal.  379, 

163  Cal.  307,  1»  P,  478;  Shoreit  ▼.  104  P.  308. 

Signer,  107  P.  1033,  58  Wash.  695';  11.  Sprague  v.  Waltdn,  145  Gal.  £28, 

Hiater  ▼.  Hnateir  (Tex.),  45  S.  W.  78  P.  645. 

820;  CoDett  t.  Houston  AT.  G.  B.  IS.  Ealtaehmidt  v.  Weber,  145  Gal: 

Co.  (Tex.),  186  S.  W.  $32;  Kiffian  r.  596,  79  P.  27a. 

KiUian,  10  Gal.  App.  81^,  101  P.  806*  18.  TeU  v.  Gibeon,  66  Gal:  fe47,  5 

Powers  y.  Mun8on,  74  Wash.  234,  l33  Pae.  223;  ffawkins  v.  Front,  &e,,'B. 

p.  453.  Co.,  3  Wash.  592,  28  Pac.  1021;  fisell 

5.  Emery  v.  Barfield,  107  Tex.  306,  v.  Bodeon,  60  Tex.  331 ;  Hynes,  ▼.  Col- 
183  S.  W.  386.  man,   &c.,   Co.,    108   Wash.    642,   185 

a.  Amend  v.  Jahns  (Tex.),  184  8.  P«c»    ^17;    Mahnetroiti    v.    People's 

W.  729;  City  Nat.  Bank  ▼.  Kinnebrew  I>rain  Ditch  Co.,  32  Nev.  246,  107  P. 

(Tex.),  19^  8.  W.   536;   Stewart  v.  98;  Jackeofn  ▼.  Bradshaw,  28  Tex.  Civ. 

Kleinschmidt,  51  Wash.  90,  97  P.  1105.  394,  67  8.  W.  438;  Galveston  H;  Sb  8. 

7.  Printz  V.  irown,  31  Ida,  443, 174  A.  By.  Co.  <  Banrngarten,  31  Tex. 

P.   1012;    Peterson   v.   ^adgier   State  Civ.  253,  72  8.  W.  78-  Gentry >.  Me- 

Land  Co.,  8'6  W'ash.  530,  150  P.  1187;  Carty  (Tex.),  141  8.  W.  152;  Labonte 

I>aw3on    V.    Baldridge,    55    Tex.   Crv.  ^.  Davidson,  31  Tda.  644,  175  P.  588; 

124,  118  S.  W.  593.  Spreckles  v.  SprecUes,  116  Cal.  339', 
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though  the*  obligation  sued  on  is  payable  to  her,^^  and  ef^en  though 
the  action  be  to  recover  for  the  loss  of  her  credit  as  a  merchant 
and  for  the  loss  of  her  business/"  but  both  spouses  are  proper 
parties  to  an  action  to  recover  lo^t  personal  property,  part  of 
which  is  community  property  and  part  the  separate  estate  of  the 
wife."  It  is  generally  a  good  defence  to  a  wife's  sole. action  that 
it  is  to  recover  a  community  debt,"  but  where  she  is  abandoned 
she  may  maintain  such  an  action.**  In  such  case  she  need  not  be 
in  actuiil  want,  but  must  aver. and  prove  the  abandonment  and 
that  she  has  the  sole  management  and  control  of  the  community 
property.'**  She  may  also  recover  cornmunity  prpperty  wrong- 
fully and.wastefuily  disposed  of  by  the  husband.** 

In  California  both  parties  are  necessary  to  her  action  for  dam- 
ages for  personal  injury,**  or  for  her  false  imprisonment**' 

In  Louisiana  ^ot^ons  for  the  wife's  personal  injuries  during  the 
regime  of  the  community  should  be  brought  by  heir,  with  the  us^ual 
aiithorization,  in  her  own  name  and  fpr  he^r  separi^te  upe,** 

In  Washington  both  spouses  are  necessary  parties  to. an  action 
to  recover  rents  and  profits  of  community, property,**  and  to  an 
action  for  an  assault  on  her,**  and  aire  proper  parties  fo  ah  action 
td  qiiiet  title  to  coihitiunity  land,*^  as  well  as  in  an  action  for  her 
personal  injuries;  where  the  coiiimWity  sustained  damage  for 
medical  serviced  and  waged  toi  persons  U>  peitfortn  d^  wife's  imyrk,** 

« .  ,       »  ... 

4fi  p.  9ZS,  36  Ii..  B.  A.  491,  68  Am.  /90.  Hudoot  v.  W%Bk9  (Te9»>,  19a  S. 

8t.  B.  170;   Cone  y.  Elckben   (Tez;>,  W..3S9;   Sehwuslst.  v.  Nee^ :  (Tex^F 

^Z.4  8.  W^  149}  Campbell  v*  Keatns,  $0  8.  W.  60S. 

13  Ida.  287,  90  P.  108;   Allemania  21.  Marston  t.  B«e»  9S  Waab.  139, 

Fire  Ins.,  Co,  t.  Angier  (Tez.),  9U  169  Pac  111. 

8.  W.  450;  Paganini  t.  Polostrini,  26  S3.  Pain^  y.  San  Bernardiao  Vall^ 

Cal.  App.  342,  146  P.  1046.  Traction  Co.,  143.  Cal.  664,  77  P.  659; 

14.  Brenneke  y.  Sn^allman,  2  Oai  Jnstis  y«  Atefciaon,  T.  4b. 8,  F.  "Bj^ 

App.  806^  83  P.  802.  Co.,  12  Qal.  App.  639,  108  P.  328. 

16.  Ainsa  ▼.  Moaes  (Tex.),  100  8.  S3.  Gomez  y.  8canlany  165  Cal.  528, 

W.  791.  102  P.  12. 

16.  Zeiger  y.  Woodaon  (Tex.),  209  M.  Harknesa  y.  Lonieana  &  K.  W. 
a  W.  164.  B.  Co.,  110  La.  822,  34  So.  791. 

17.  Holton  y.  Sand  Point  Lumber  86.    Lo'wnadale .  y.    Gray  'a   HaxiK>T 
Co.,  7  Ida.  57.3,  64  P.  889.  Boom  Co.,  21  WaBh.  542,  58  P.  663. 

la.  Baldwin  y.  6eeond>  4be.,  B.  Co*»  86.  Schneider  y.  Biberger,  76  Wath. 

77  CaL  390,  19  Pac.  644 ;  Hamlett  y.  504,  136  P.  701. 

Coates     (Tex.),  .182    8.    W.    1144;  27.  Snyder  y.  Harding,  34  Wash. 

Yanghn  y..  St.  Louis  Southwestern  B.  286,  75  P.  812. 

Co.,  34  Tex.  Ciy.  445^  79  8.  W.  345.  8S.  O^Toole  y.  Faulkner,  34  Waab. 

19.  DayiB  y.  Dayis  (Tex.),  186  8.  371,  75  P.  975. 
W.  775. 
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bat  the  wife  is  not  a  iiecessBrj  party  to  8ti€h  actions,^^-  nor  to  an 
action  by  the  hiL^band  to  recover  for  breach  of  a  oontract  bene- 
fiting land  in  which  dhe  has  a  commanity' interest.'^  In  the  same 
State  she  may  maintain  actioii  on  a  note  and  mortgage  payable  to 
her,  though  the  property  is  that  of  the  commniiity.*^  Since  the 
statute  in  that  State  makes  the  husband  a  necessary  party  to  all 
actions  concerning  the  community  property,  she  cannot  maintain 
such  an  action  alone  without  showing- that  he  unreasonably  refused 
to  join  in  it." 

§  607.  Against  Spouses. 

Chmerally  .an  jactidn.fQra'jCommmiity  dd^Ucan  oinly  be  main^ 
tained  against  the  husband."  ThisreforeMi  persobal  judgment  can- 
not generally  be  rendered  against-  a;  wife  for  a  community  debt 
contracted  by  the  husbiand,**  but  su^h  ii  judgment  may  be  had 
where  she  contracts  the  debt'"  A  judgment,  against  the  wife  alone 
is  not. a-  Uen  again/^t  the  community  estate  sta'nding  in:  the  name 
of  the  husband,  though  for  a  community  debt** 

In  an  action  to  try  title  to  community  property  against  spouses, 
the  wife  is  not  a  necesdary  party,  since  her.  rights  by  limitation, 
if  any,  inure  to  the  community,*^  even  if  the  property  is  a  home- 
stead." In  California  a  husband  may  maintain  ah  action  against 
the  wife  to  quiet  title  to  commuiiity  property."  In  Louisiana  a 
husband  who  has  the  admini8tr$tion  of  his  wife's  paraphernal 
estate  can  stand  in  judgment  in  a  suit  for  damages  growing  out 
of  the  diminution  of  value.**  In  Washington  the  wife  of  the 
maker  of  a  note  is  a  proper  party  in  an  action  thereon,  for  the 
purpose  of  determining  whether  the  debt  is  for  the  community 

29.  OstheDer  y.  Spokane  &  I.  E.  H.  35.  Grote-Ban^iii  Co.  y.  BrpwneU,  76 

Co.  (Wash.),  182  P.  ^0.  "WaalL  335,  136  P.  145. 

so.    Belt    y.    Washington    Water-  86.  Conlej  v.  GreenB,  89  Wash.  30., 

Power  Co.,  24  Wash.  387,  64  P.  525.  153  P.   1089. 

8 J.  Nance  y.  Woods,  79  Wash..  188,  87.  Hamilton  y.  Blackburn,  43  Tex. 

140  P.  323.  Civ.  163,   95  S.   W.   1094 i   Wilflon.v, 

82.    Hynes    y.    Colmam,    &c.,    Co.  I>ickey  (Tex.),  193  S,  W.  437. 

(Wash.),  185  P.  617.  88.    Central   Coal    ft   Coke    Co.   y. 

88.  QraJbam  y.. Thayer,  29  L^.  Aiin.  Henry  (lyx.)i  47  S.  W.  281; Chil^fesii 

75.                                                     .      .  y.  Robinson  (Tex.),  161  8.  W.  78.    . 

94.  .Bir4  y.  Steele,  74  Wash.  68^  132  9B.  MitefaeU  y.  Moees,  16  Cal.  App. 

P.  724;   DashieH  y.  W.  t.  Moody  ft  594,  117  P.  685^                          .  .  .      i 


Co.,  44  Tex.  Civ^  87,  ?7 . 8.  W.  .843 ;  ,  4a  Lewja  ▼.  Colorado  Sontheni,..N. 

Anderson  y.  Bnrgoyne,  60  Wash.  ^511,  O.  ft  P.  B.  Co.,  122  La.  672,  .47  |^. 

Ill   P,  777^    Peacock  y.  ^ajtliff,;  62  906u                                               .   .-. 

Wash.  653,  114  P.  507.                         ,  '                      . 
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or  is  a  sieparatti  obUgatioii  of  a  spouse,^^  and  die  same  is  tme  of 
an  action  on  any  community  debt/^  and  to  an  action  against  the 
husband  for  an  assault  committed  by  the  husband  in  taking  posses- 
sion of  community  property/'  and  to  an  action  against  a  husband 
on  an  agreement  to  save  a  surety  harmless,  entered  into  on  behalf 
of  the  community.**  Both  spouses  are  necessary  parties  to  an 
action  to  enforce  an  assessment  lien  on  community  property  on 
which  they  reside/*  or  in  an  action  of  tort  arising  out  of  the 
husband's  fraud  in  management  of  the  community  property/*  as 
well  as  to  an  action  to  foreclose  a  mortgage  on  community  land. 


4T 


§  608.  Liabilities  Chargeable  on  Community  Property;    Com- 
mtmity  Debts  Generally. 

A  "  community  debt  **  is  a  liability  contracted  by  the  husband 
dnring  coverture.**  Any  debt  so  created  is  presumed  to  'be  a 
community  debt/*  even  debts  created  for  the  improvement  of 
separate  property.**  Community  debts  include  the  expense  of 
interdiction  proceedings  resulting  in  the  appointment  of  a  guardian 
during  coverture/*  the  purchase  price  of  community  property/* 
attorney's  services  rendered  to  the  wife  in  securing  a  divorce  from 
bed  and  board  and  a  separation  of  property,  to  be  recovered  on 
qtuinium  meruit/^  the  antenuptial  debts  of  the  wife/*  especially 
after  her  separate  estate  is  exhausted/*  but  not  her  postnuptial 
debts  incurred  for  the  benefit  of  her  separate  estate/*  the  husband's 


41.  Clark  v.  Eltinge,  29  Wash.  215, 
69  P.  736. 

42.  Allen  v.  diamberd,  18  Wash. 
341,  51  P.  478. 

48.  Gteissler  v.  Geissler,  96  Wash. 
150,  164  P.  746,  166  P.  1119. 

44.  National  Surety  Co.  ▼.  Blmnauer^ 
247  F.  937,  160  C.  C.  A.  127. 

45.  French  v.  Taylor,  54  Wash.  624, 
104  P.  125;  City  of  Seattle  v.  Baxter, 
20  Wash.  714,  55  P.  320;  McNair  v. 
Ingebrigtsen,  36  Wash.  186,  78  P. 
^'89. 

46.  Miller  v.  Gerry,  81  Wash.  217, 
142  P.  668. 

47.  Dane  y.  Daniel,  t3  Wash.  379, 
63  P.  268. 

46.  Word  V.  Colley  (Tex.),  14ff  S. 
W.  257. 

49.  Johns  y.  Clother,  78  Wash.  602, 
139  P.  755;  Strong  y.  Eakin,  11  N.  M. 
107,  66  P.  639;  Brown  ▼.  Loekhart, 


12  N.  M.  10,  71  P.  1086;  Dever  y. 
Selz,  39  Tex.  Civ.  558,  87  S.  W.  891; 
Jones-Bosquist-Killen  Co.  y.  Nelson, 
OT  Wash.  539,  167  P.  1130. 

60.  Summerville  y.  King  (Tex.),  80 
S.  W.  1050  (affd.,  98  Tex.  332,  S3 
S.  W.  680;  mod.  reh.,  84  8.  W.  643). 

51.  Succession  of  Bothick,  62  La. 
Ann.  1863,  28  So.  458. 

58.  Neighbors  y.  Anderson,  94  Tex. 
487,  62  S.  W.  417;  Culmore  y.  Med- 
lenka,  —  Tex.  Civ.  App.  504,  61  8. 
W.  145. 

56.  Benedict  y.  Holmes,  104  La.  528, 
29  So.  256. 

54.  Dtmlap  v.  Squires  (Tex.),  186 
e.  W.  843. 

55.  Taylor  y.  Murphy,  50  Tex.  891. 

56.  Hall  y.  Johns,  17  Ida.  224,  105 
P.  71;  WinHe  y.  Oonatser  (Tex.),  171 
8.  W.  1017. 
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partnership  debts/*  a  judgment  against  a  husband  on  a  contract 
made  aa  principal^  though  for  an  undisclosed  principal,*^*  and  the 
husband's  statutory  liability  on  corporate  stock  bought  by  him.'* 

Where  a  wife's  health  required  her  to  live  in  a  place  other  than 
that  where  the  husband's  business  compelled  him  to  live,  her  pur- 
chase of  a  home  where  she  lived  was  not  family  necessaries,  so  aa 
to  be  a  charge  on  the  community,*®  a  piano  purchased  by  the  wife 
and  used  by  the  family  was  held  not  a  family  expense, 
chargeable  against  the  community,**  or  against  the  husband's 
property.**  '  The  test  of  the  character  of  a  debt,  as  to  whether  it  is 
community  or  separa<te,  is  whether  the  transaction  was  intended  to 
be  for  the  benefit  of  the  community  and  not  whether  it  wa«^  actually 
benefited.*'  ^N^either  spouse  eain  create  a  community  debt  or  use 
the  community  property  to  pay  debts  after  a  decree  of  partition.** 
Community  debts  are  a  charge  on  all  community  property ,'*  ex- 
cept, in  Texas,  the  homestead,**  even  though  the  wife  manages  the 
property  and  creates  the  debt,*'  both  spouses  being  equally  bound.** 
Community  debts  attach  to  the  property  and  need  not  be  recorded 
to  follow  it  into  the  hands  of  third  persons. **  The  lien  of  a  judg- 
ment against  the  husband  for  a  community  debt  against  community 
property  is  superior  to  that  of  the  wife  in  divorce  proceedings.''* 
Where  a  husband  has  both  separate  and  community  funds  in  his 


97.  Bnuth  v.  Morse  Hardware  Co., 
74  Wash.  361,  133  P.  587. 

58.  Lawler  ▼.  Armgtrong,  63  Wash. 
664,  102  P.  775. 

59.  Shuey  ▼.  Adair,  24  Wash.  519, 
64  P.  536. 

60.  Bexar  Building  ft  Loan  Aas'n  ▼. 
Heady,  21  Tex.  Civ.  154,  60  S.  W. 
1079. 

61.  Han  V.  Peeberd  (Tex.),  181  8. 
W.  1133;  Jones-Roaqnist-KiUen  Co. 
▼.  Nelson,  98  Wash.  539,  167  P.  1130. 

e2.  Buah  &  Lane  Piano  Co.  v.  Wood- 
ard,  103  Waah.  612,  175  P.  329^. 

6S.  Way  ▼.  Lyric  Theater  Co.,  79 
Waah.  275,  140  P.  320;  McGregor  t. 
Johnson,  58  Wash.  78,  107  P.  1049,  27 
27  L.  B.  A.  (N.  8.)  1022;  GoodfeDow 
T.  Le  May,  15  Wash.  684,  47  P.  25; 
Bird  ▼.  8teele,  74  Wash.  68,  132  P. 
724;  Vinson  ▼.  Whitfield  (Tex.),  138 
8.  W.  1095. 


M.  Moor  ▼.  Moor  (Tex.),  63  8.  W. 
847. 

65.  Calvin  Phil^s  &  C!o.  ▼.  Langlow, 
55  Wash.  385,  104  P.  610;  Horton  v. 
Donohoe-Kelly  Banking  Co.,  15  Wash. 
899,  46  P.  409;  Williams  v.  Beebe, 
79  Wash.  133,  139  P.  867;  Fisher  v. 
Marsh,  69  Wash.  670,  125  P.  951. 

66.  Williamson  v.  McElroy  (Tex.), 
155  8.  W.  998. 

67.  Fielding  v.  Ketler,  86  Wash. 
194,  149  P.  667;  Richborg  ▼.  Mcll- 
waine.  Knight  ft  Co.  (Tex.),  131  8.  W. 
1166. 

68.  Peterson  v.  Badger  State  Land 
Co.,  86  Wash.  630,  190  P.  1187. 

69.  Thompson  v.  Vance,  110  La.  26, 
34  So.  112. 

70<  Ghent  v.  Boyd,  18  Tex.  CiT.  88, 
43  8.  W.  891. 
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posBesBioii,  and  pays  debts  therewitli,  it  is  ^resiuned  tliat  he  paye 
them,  from  the  proper  ftmd/^ 

In  Louisiana,  in  establishing  the  residuum  of  the  community 
by  (deducting  the  debt  from  the  active  mass,  only  community  debts 
are  to  be  deducted,  and  not  debts  secured,  by  special  morl^ge  in 
proceedings  in  favor  of  minorp.^^  In  that  State^  where  a  husband 
administers  the  separate  property  of  the  wife,  the  debts  incurred 
in  such  administration,  including  the  exp^snse  of  cultivating  her 
plantation,  are  comipiunity  debts,^V.and  the  wife  is  not  liable 
therefor.''*  In  Texas  funeral  expenses  of  th^  hifsband,  paid  by 
the  wife,  are  community  debts,  for  which  his  e^tftip  is  not  liable/' 

• 

§  609^  Obligations  as  Surety* 

The  community  is  generally  liable  for  the  fausbadd's  obligations 
as  surety  where  made  for  its  benefit^^^  but  not  whier^  the  stock  was 
purchased  with  the  husband's  separate  earnings^,  and  where  there 
was  an  agreement  diat  such  earnings  should  be  his  separate  prop- 
erty," or  whepre  the  husband's :  act  was  .not  for-  the  benefit  of  the 
community/'  Where  a  husband  who. held  stock  in  a  corporation 
becomes  surety  for  it  the  liability  is  a  community  debt,^*  even 
though  the  wife  objects  to  the  purchase  of .  the  stock'* 

§  610.  Bills  and  Notes. 

A  note  madia  by  the  husband  is  presumptively  a  community 
debt,"^  especially  where  made  for  the  benefit  of  the  community," 
in  which  case  the  signature  of  the  wife  is  not  neceaaary  to  bind  the 
community.*'  The  commuility  is  not  liable  for  the  husband's 
accommodation  note,  ev6ri  in  the  hands  of  a  holder  in  due  course 

71.  In  re  Pinn^s  Estate,  105  Waph.  York  v.  Sandberg,  244  P.  701,  157  C. 
532,  179  P.  103.  C.  A.  149;  J.  I.  Case  Threshing  ITaeh. 

72.  Scovell  ▼.  Levy  'b  Heirs,  106  La.  Co.  ▼.  Wiley,  S9  Wash.  301,  154  P. 
118,  30  So.  322.  437. 

78.  Pior  V.  Giddens,  60  La.  Ann.  '    79.  Horton  ▼.  l>Miohoe-Eeny  Bank- 

216,  23  So. '337.  ihg  Co.,  15  Wash.   399,.  46  P.   409; 

74.  Conrtege  v.  Colgin,  51  La.  Aiin.  Natiotiar  Surety  Co.  t.  Blnmaner,  247 
1069,  25  So.  942.  P.  957,  160  0.  0.  A.  127. 

75.  Oilroy  ▼.  Richards,  26  Tex.  Civ.  80,  Floding  ▼.  I>0nholm,  40  Wash. 
355,  63  S.  W:  664.  463,  46  P.  409. 

7a.  Peter  v.  Hensen,  86  WasK  413,  81.  Beed  y.  Loney,  22  Wash.  433, 

140  P.   611;  Williams  v.Hitchcoek,  86  61  P.  41. 

Wash.  536,  150  P.  1143.  %Si,  McLean     v.     Burofinger,      100 

'77.  tJnion  Bechrilfiea  Co.  t.  Smith,  Wash.  570.  171  P.   518 ;   JoTmson  t. 

93  Wash.  115,  160  P.  304.  Garner,  233  P.  756. 

78.  Kanters  v.  Kotick  (Wash.),  173  83«  Northern  Bank  ft  Tnist  Go.  t. 

P.  329;  American  Surety  Co.  of  New  Grayes,  79  Wash.  411,  140  P.  888. 
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before  maturitj,*^  but  a  joint  note  of  the  spouses  to  pay  a  note  on 
whicb  the  husband  was  surety  is  a  community  debt/'  A  wife 
abandoned  by  her  husband  may  bind  herself  by  a  note  to  pay 
community  deibta,** 

Where  there  is  a  division  of  community  property,  the  wife  h 
jointly  liable  with  her  husband,  to  the  extent  of  the  property 
received  by  her,  for  a  community  note  executed  by  her  bu8t>and, 
but  not  for  his  renewal  of  the  note  after  the  division.** 

§  61l/Torts. 

The  cpminunily  is  not  liable  for  the  tort  of  either  spouse,** 
unless  cosninitted  in  the  management  of  oommiMiity  property,**  or 
for  the  tort  of  a  servant  of  the  husband.**  A  wife's  torts  are  pre- 
sumed not  to  be  for  the  benefit  of  the  ^soxmnunity.*^  Where  th^ 
community  u  engaged  izi  the  business  of  a  notary  it  may  be  liable 
for  a  false  certification  made  by  one  of  the  spouses.**  In  Arizon«i 
community  property  is  liable  for  fines  infiicted  on  a  husband  in  ^ 
criminal  prosecution.** 

§  612.  Separate  Debts. 

The  tendency  of  the  courts  and  legislatures  is  to  make  com- 
munity property  liable  for  community  debts  alone,  and  separate 
property  of  the  wife  for  her  separate  debts  alona*^ 

In  Idaho  and  Texas  community  property  is  liablp  for 
the    httsband's    separate     dei>tiE»,**     but    not     in    Washing- 

84.  BhJiey  ▼.  Holmes,  20  Wash.  13,  597,  154  P.  1096;  Milne  v.  Kane,  64 

54  P.  540;  Gund  V.  Parke,  15  Wash.  Wash.  254,  116  Pae.  659,  36  L.  R.  A. 

393,  4S  P*  104i.  (N.  8.)  8S. 

S^.  MeS«e  v.  WUtwonb,  15  Wash.  ,    91.  KilHngsworth  t.  Keen,  S9  Wash. 

536,  46  P.  1045.  697,  154  P.  1096 ;  Patterson  &  Wal- 

SB.'CTffk4fft  V.  McLeod  <Tisi.>,  151  laee  t.  Fraeer,  93  8.  W.  146  <jad^- 

8.  W.  1166.  inen't  retersed  [Sup.]),  100  Tex.  10S» 

87.  Oran^jeaii  ^.  Bimk#  (T^x*),  39  94  8.  W.  324. 

8.  W.  945.  etl  Kangley  ▼•  Bog^^,  88  Wash. 

88.  Dbt  t.  mmrf,  81  Wvsh;  61^^148      ^50,  147  P.  898. 

P.  499;  Bcteraitttti  v;  Steele,  197  Wash.  88.  Villeseas  V.  A^zoaa  Copper  Cd., 

309,  166  P.  634;  Wnsoii  ▼.  Stone,  90  S80  Ari«.  268,  179  P;968. 

Wask  365, 156'P.1B-  Plo^Hiig'v.  iften-  84.  Viekers  ^.  .BloA,  31  La.  Ann. 

holm,  40  Wash.  463,  82  P.  738.            •  267;   La.  Code,  §§  2355>  2367,  2399- 

'8e.  dadm  T.  OrossflkMi,  15  ^V^uh.  2412;  Lewis  y.  Winaton,  26  La.*  Ana. 

519,  46  P.  1047;  Woste '^.  IBLvtgge,  88  T07;  Kewman  ▼.  Baton,  27' L».  Aaa- 

Vr'vLstL  io]  t22'P.'9»8;'Breer.  Br^wn,  341;  Dwimin  r.  Kkfaittiaji,31(La.Aaii. 

98  Wash.  416,  167  P.  1097^;  iiilne  v.  i24. 

Kane,  64  Waiftf.  254;  1*6  P.  65^.  '  95.  Holt   v.   Empey,   32    Ida..  186, 

80.  Killingsworth  ▼.  Keen,  89  Wash.  178  P.  703vOcfea  ▼.  Bd^raida  (T8x.), 
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ton-'^ .  But  the  separate  debt  of  a  spouse  become^  oh  his  death^ 
chargeable  against  his  half  of  the  community  .property.*^  In 
touisiana  a  husband's  funeral  expenses  are  to  be  charged  to  his 
share  of  the  community  estate  and  not  to  the  community.**  In 
thjat  State  the  costs  of  a  proceeding  for  separation  from  bed  and 
l^ard  taxed  against  the  husband  are  his  separate  debt,  such  costs 
retroacting  to  the  date  of  filing  the  suit" 

§  613.  Rights  and  Remedies  of  Creditors  During  Existence  of 

Community.. 
■  The  right  of  k  community  creditor  to  subject  the  cdnmiuhity 
property  to  his  debt  is  hot  affected  though  the  husband  has  aban- 
doned the  wife  and.  has  taken  with  hiin  community  property  to 
the  extent  of  more  than  half  the  estate,*  nor  by  the  fact  that  tlie 
spouses  have  agreed  that  the  property  should  be  separate  estate 
of  the  wife.*  A  judgment  creditor  of  the  community  may  sell 
only  the  husband's  interest,  where  he  does  not  object,  though  the 
wife's  interest  is  also  liable.' 

Where  a  wife  engages  in  trade,  she  is  presumed  to  do  so  with 
community  funds,  and  the  fact  that  the  husband  permits  her  to 
use  his  money  or  property  as  her  own,  and  to  obtain  credit  on  the 
faith  of  it,  does  not  estop  him  from  claiming  the  property  as 
against  her  creditors.* 

§614.  Dissolution   of    Comnulnity;     Effect   of  .  Abandoiiment, 
Separation,  Insanity  or  Divorce. 

Abandonment  by  the  husband  will  enable  the  wife  to  maintain 
an  action  for  her  interest  in  conmiunity  property,*  but  not  for  a 
fraudulent  disposition  of  his  wages,  since  such  wages  are  subject 

189  8.  W.  1022;  Seabrook  v.  Final  9$.  Soeeession  of  PUsatii,  141  Im. 

Nat.   Bank   of  Port  Lavaea   (Tex.),  645,  75  8o.  498. 

171  S.  W.  247.  99.  Qastauer  v.  Oastaner,  143  La. 

96;  La  Selle  ▼.  Woolery,  14  Wash.  749r,  79  So.  326. 

70,  44  Pae.  115,  53  Am.  St.  B.  855;  1,  Teagae  y.  Lindsenf,  31  Tex.  OIt. 

Boss  y.  Howard,  31  Wash.   393,  72  161,  71  6.  W.  573;  Oehoa  T.  Bdwards 

P.  74;  Harry  L.  OKye  Co.  y.  Meek  (Tex.),  189  S.  W.  1022. 

(Waah.),  175  P.  33, 178  P.  450;  Hny-  .    8.  Jordan  y.  Mareantell  (Tex.),  147 

yaerts  y.  Boedtx,  105  Wash.  .657,  178  S.  W.  357. 

Pi  801;  Deering  y.  Holeomb,  26  Wash.  9,  Campbell  y.  Antia,  21  Tex.  Ciy. 

.688,  67:  P.  240;  Morse  y.  Estabrook,  161,  51  S.  W.  343. 

19  Wash.  92,  52  P.  531,  67  Am.  St.  B.  ,4.  Bashore  y.  Parker,  146  CaL  526, 

723;  Gimd  y.  Parke,  15  Wash.  393,  46  80  P.  707.    . 

.P   40a.  ^  Com  y.  Coee  (T^.},.207  a  W. 

97.  Crawford  y.  Morris,  92  Wash.  127. 
288,  158  P.  957. 
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to  his  dis^sitiou  for  his  own  purposes -although  oommimityprop^ 
erty.*  Tie  oommunity  is  not  dissolved  by  the  insanity  of  a. 
spousa^  Divorce  Ms^ill  .dissolve  the  community,'  but  not  the  mere 
fact  that  6ause  for  divorce- exists.®  A  decree  of  divorce  making: 
no  division:  of  community  property  does  not  deprive  a  wife  of  her- 
rights  in  tbe  comnxunity  property  as  a  matter  of  law^^^  such  a 
decree  rendering  the  spouses,  tananlis  in  common  of  the  Community, 
property."  .  ' 

It  is  oithei^wije  in  •'Washington,  where  community  property  un- 
disposed of  by  the  decree  remains  such,  ais  between  the  parties^ 
but  may  be.  recovered  in  anotheir  action-**  Where  a  divorced  wife 
farrbs  a  nerw  community  by  remarriage,  sh^  cannot  daim  rights 
under  the  first  community,"  but  a  wife  who  remarries"  imder  a 
belief  that  her  husband  has  obtained  a  divorce  from  her  does  not 
forfeit  her  community  rights.**  A  divorced  wife  claiming  to 
share  in  the  increase  of  value  of  Ker  husband's  separate  property 
by  reason  of  the  expenditure  of  community  funds  has  the  burden 
of  showing  the  amount  of  such  increase.*' 

Where,  during  the  pendency  of  an  action  by  the  husband  to 
recover  community  property  from  a  grantee  of  his  wife,  a  decree 
of  divorce  is  rendered  which  awards  the  property  involved  to  the 
wife,  the  husband  can  recover  only  costs  and  damages  for  the 
detention.** 

In  Louisiiana  a  community  which  has  been  once  dissolved  can- 
not be  re-established.*^  In  the  same  State  a  divorce  from  bed  and 
board  dissolves  the  community.**  In  order  to  secure  a  separation 
of  proplerty  in  that  State  the  wife  need  only  show  that  the  habits 


6.  Irwin  ▼.  Irwin  (Te:^.)*  HO  9-  W- 
1011. 

7.  Suwession  of  Botbiek,  62  La. 
Ann.  1803,  ZS  So.  458. 

8w  Hilekovleh  v.  Qninn  (Cal.)»  ^91 
P.  256;  Glvens  v.  Oivens  (Tex.),  195 
a  W.  877* 

9.  MerreU  v.  Moore,  47  Tex.  Civ. 
200,  104  8.  W,  514. 

to.  Moor  V.  Moor,  24  Tex.  Ciy.  ^50, 
57  8.  W.  992. 

11.  BoothwQstem  Mi^.  Go.  v.Swan 
(Tex.),  43  S.  W,  813;  Barkley  w. 
American  Savings  Bank-  A  Trust  €o.> 
ei  Wash.  415>  112  P.  4957  John^n  v. 
Gamer,  233  F.  756;  Jones  v.  Fraxier 
(Tox.)y  201    8.    W.    446;    Tabler   ▼. 


Peierill,  4  Cal.  App.  671,  88  P.  904; 
Boemer  v.  Traylor  (Tex.),  128  8.  W. 
685. 

12.  Harvey  v.  Poeock,  92  Wash.  625, 
159  P.  771. 

18.  Beda)  v.  Sake,  10  Ida.  270,  77 
P.  638,  270  L.  B^  A.  60. 

14.  Merrell  v.  Moore,  47  Tex.  Civ. 
200,  104  8.  W.  514. 

15.  Young  V.  Bapler,  94  F.  283,  36 
C.  a  A.  24S. 

18^  Garn^  v.  Simpaon,  15  Wash* 
227,  46  P.  233. 

17.  American  Hoist  4b  Derrick  Co.  t. 
Fr^y,  127  La.  183,  53  8o«  486. 

.18^  Sueeession  of  Le  Beeqne,  137 
La..  567,  68  80.  966. 
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and  ciroumstances  of  the  husband  make  it  necessary  for  her  to 
preserve  for  her  family  the  earnings  from  her  separate  industry 
and  talents/*  The  Texas  statute  providing  that  property  in  the 
possession  of  either  spouse  at  the  time  the  marriage  is  ^^  di^olved/' 
includes  a  dissolution  by  divorce  as  well  as  one  by  death,** 

The  rule  of  the  Spanish  law  that  a  wife  against  whom  a  decree 
of  divorce  for  adultery  has  been  made  forfeits  her  rights  to  com- 
munity property  does  not  obtain  in  Porto  Rico,  there  being  in 
that  territory  a  rule  of  limited  forfeiture,  by  which  the  guilty 
party  forfeits  all  gifts  from  the  innocent  party,  who  retains  every- 
thing acquired  from  the  other.^^  By  statute  in  the  same  territoiry 
a  divorce  carries  with  it  a  division  of  all  property  and  effect* 
between  the  spouses.*' 

§  615.  Rights  and  Liabilities  of  Survivor. 

Upon  the  dissolution  of  marriage  by  death,  there  having  been 
no  testamentary.  dispo3ition  to  the  contrary  of  the  disposable  share 
of  deceased,  this  community  property  goes,  after  payment  of  all 
community  debts,  as  generally  r^ulated,  to  the  survivor,  if  the 
deceased  leaves  no  descendant;  otherwise,  one  half  to  the  sur- 
vivor,'*  and,  in  Texas,  even  if  there  are  living  grandchildren,  the 
statute  not  including  them  by  the  word  "children;""  .subject  to 
debts  and  charges  of  administration,^'  and  subject  to  ithe  settle- 

19.,Oa8tauer  y.  Gastauer^  131  La,  .  2S2;    Blayin  y.  Qre^ver    (T^x.),  a09 

1,  58  So.  1012.  S.  W,  479;  Perrv  v.  Eogers,  52  Tex. 

20.    Gameson   v.    Gameson    (Tex.),  Civ.  594,  114  S.  "W.  897;   Graves  v. 

162  S.  W.  1169.  Smith  (Tex.),  140  S.  W;  487;  Melton 

«1.  GftTiozi  V*  Dastaa,  204  U-  8.  64,  v.  Beasley,  5Q  Tex*  CSv.  B37, 121  S.  W. 

27  S.  Ct.  224,  51  L.  Ed.  369.  574;   In  re  Kattenhorn's  Estate,  41 

ift.  Garrozi  v.  Dastas,  204  U.  B.  64,  Nev.  384,  171  P.  164^  A^eU  <».  Joeepn 

27  S.  Ct.  224,  51  L.  Ed.  36^.  (Tex.),  148  S.  W.  1164;   Myrack  v. 

23.  La.  Code,  §§  2375,  2378;  Broad  VoUntine    (Tex.),  '65    tS.    W.    674; 

V.  Murray,  44  Cal.  2fe8;   Johnson  t.  Harle  v.  Harle  (Tex.),  204  8.  W.  317; 

Harrison,  48  Tex.  257;   La  Tourette  Whisler  ▼.  Cornelias,  34  Tex.  Civ.  511, 

V.  La  Tburette,  15  Ariz.  200,  137  P.  79  8.  W.  360;  McCown  V.  Owens,  15 

426;  In  re  Pickard's  Estate,  169  Cal.  Tex.  Civ.  346,  40  8.  W.  336;  Daniels 

162,  146  P.  425;   Kohny  V.  Dnnbir,  v.  Spear,  (65  "Wash.  121,  117  P.  737. 

21    Ida.    258,   121    J>:    544;    Peck   y.  24.  Boss  ▼.  Martin,  140  8.  W.  432 

B6ard  of  BiWctors  of  Pfablift  Schools  (Judgment  mod.  roh.,  l04  Tex.   66«, 

for  Parish  of  Catahoula,  137  La.  334,  '  141  8.  W.  518). 

68  So.  629;  Bamctt  V.  Barnett,  9  S".  85.  tnre  Cannob'et  Estate,  18  Wash. 

M.    205,    50    P.    337;    Woodward    V.  101,  50  P.  1021 ;  Thompson  v.  Vance, 

Satiger  fo2>8.,  246  \P.  "777,  15^  C.  C.  110  La.  26,  34  So.  112-  Thateher  v. 

A.  79   (cert,  dfen.,  246  TT.  S.  i574,  38  Capeck,  75   Wash.   249,  134  P.   923; 

8.  Ot.  426,  62  li.  Ed.  932)  ;  Schwartz  Embree-McLean  Carriage  Co.  v.  John- 

▼.West,  37  Tex.  Civ.  13«^,  S^t  S.  W. '  soli   (Tex.),  85  S.  W.  1021;   Martin 
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ment  of  ftcooimts  between  the  (Community  and  the  surri^or/*  being 
tenant  in  co-mmon  with  the  heirs  or  deviBees  of  the  deceased,  if 
any,*^  even  if  the  heir  be  a  divorced  first  wife  claiming  title  under 
her  son  by  the  first  marriage,  who  was  heir  to  his  father's  rights 
under  the  second  m-arriage.**  A  survivor  has  such  power  over  the 
whole  as  will  enable  such  survivor  to  close  the  business  of  the 
community/*  and  pay  debts.'® 

In  Texas  the  survivor  has  a  life  estate  in  the  homestead,'*  and 
a  surviving  husband  is  life  tenant  of  his  deceased  wife's  share  in 
the  community  property.'*  In  the  same  State  a  deserted  wife 
whose  husband  remarries  takes  half  the  community  property  ac- 
quired prior  to  the  remarriage  and  a  fourth  of  that  acquired 
ftf  terwards.** 

Where  a  surviving  spouse  sells  community  property  and  uses 
more  than  half  for  private  purposes,  the  excess  over  one  half  is 
held  in  trust  for  the  heirs  of  the  deceased.^  Such  a  sale  will 
operate  as  St  partition,  as  between  the  parties,  and  the  survivor 
will  be  estopped  to  assert  title,  as  against  the  heirs  of  the  deceased, 
to  the  unsold  portion. if  its  value  does  not  exceed  one  half  the 
property."  Under  the  Oalif orriia  statute  the  surviving  wife  takes 
one  half  the  community  property,  plus  what  her  husband's  wife 
gives  her."^  In  Louisiana  the  ^r^ivor  is  owner  of  half  the  com- 
munity property,  with  the  lifetime  usufruct  of  the  minor's  por- 
tion,'' where  a  deceased  spousf*  does  not  dispose  by  will  of  his 


Davie  &  Co.  V.  Carville,  110  La.  862, 
34  So.  SOT. 

SB.  Kellj  V.  Kelly  131  La.  1024, 
60  So.  671. 

27.  Waterman  Lumber  &  Supply 
Co.  V,  Eobins  (Tex.),  159  S.  W.  360; 
Wor3t  V.  Sgitcovich  (Tex,),  46  S.  W. 
72;  Ewald  v.  Hufton,  173  Ida.  373, 
173  P.  247;  Schlarb  v.  Castaing,  50 
Wash.  331,  97  P.  289;  Bullock  v. 
Sprouls  (Tex.),  54  S.  W.  657  (affd., 
93  Tex.  188,  54  S..W.  661,  47  L.  R.  A. 
326,  77  Am.  St.  R.  849). 

28.  Johnson  v.  Johnson  (Tex.),  207 
S.  W.  202. 

29.  Wiener  v.  Zweib  (Tex.),  128  S. 
W.  699. 

80.  Stone  ▼.  Jackson  (Tex.),  210 
8.  W.  953. 

81.  Crocker  v.  Crocker,  19  Tex.  Civ. 
296,  46  S.  W.  870;  Janes  v.  Stratton 


(Tex,),  203  S.  W.  386;  Texas  Tram 
&  Lumber  Co,  v.  Gwin,  29  Tex.  Civ. 
App.  1,  67  6.  W.  892. 

32.  Eichmond  v.  Sims  (Tex.),  144 
S.  W.  1142. 

88.  Parker  v.  Parker,  222  P.  186, 
137  C.  C.  A.  626.      . 

84.  Oaks  V.  West  (Tex.),  64  S.  W. 
1033. 

85.  Eddy  v.  Bosley,  34  Tex.  Civ.  116, 
78  8.  W,  565. 

86.  In  re  Bossi's  Edtate,  169  Cal. 
148, 146  P.  430;  In  re  Angle's  Estate, 
148  CaL  102,  82  P.  668;  In  re  Dar- 
gie's  Estate  (Cal.),  177  P.  165;  In 
re  Boody's  Estate,  113  Cal.  682,  45 
P.  858. 

87.  Mazzei  v.  Gruis,  128  La.  860, 
55  So.  555;  Succession  of  Webre,  49 
La.  Ann.  1491,  22  So.  390;  Suecessioii 
of  Planchett,  29  La.  Ann.  520;  For- 
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community  interest)  if  there  is  isfiue  of  the  marria^,  and  until 
remvirriage.**  Such  a  usufructuary  is  bound  to  pay  taxes  on  the 
property  to  whioh  the  usufruct  attaches,**  and  is  merely  entitled 
to  the  income,  but  does  not  become  owner  of  the  pr<^erty/®  In 
order  that  a  surviving  widow  may  enjoy  that  ri^t  she  must 
inventory  and  appraise  the  property  and  record  an  abstract  thereof 
in  the  book  of  mortgages  for  the  parish  in  which  the  property  is 
situated/^  The  usufruct  which  ceases  on  remarriage  attaches  to 
the  interest  in  community  property  inherited  by  the  heirs  of  the 
deceased,  but  a  usufruct  established  by  will  does  not  cease  on  re- 
marriage.*^ The  usufructuary  right  is  not  affected  by  the  pur- 
chase by  the  widow  of  the  shares  of  certain  heirs,  nor  does  such 
purchase  amount  to  a  partition  between  the  widow  and  such  ven- 
dees  of  shares,*'  nor  by  the. fact  that  there  is  an  adopted  child  of 
the  spouses.**.  The  statute  in  that  State  regulating  usufructs 
generally  does  not  apply  to  the  case  of  a  widow^s  usufruct  after 
the  dissolution  of  a  community**"  In  the  same  St^tet,  where  she 
has  taken  more  than  her  share  of  the  community  property  she 
owes  her  husband's  share  to  his  succession,  but  is  not  liable  directly 
to  any  particular  creditor.**  In  the  same  State,  where  a.  putative 
wife  acts  in  good  faith  without  knowledge  of  the  first  marriage, 
the  property  acquired  by  the  husband  during  the  second  marriage 
is  to  be  divided  between  the  two  wives,  their  children  being  not 
interested.*^  In  the  same  State  a  widow  who  converts  ber  koa* 
band's  property  to  her  own  use  without  notice  to  the  forced  heirs, 
and  without  an  order  of  court  and  inventory,  as  required  by  the 
statute,  is  a  spoliator  and  liable  as  such.*' 

stall  V.  Forstall,   28  La.   Ann.   107;  tion  of  his  usufruct.    Miques  t.  Bel- 

Hickman  v.  Thompson,  24  La.  Ann.  cambre,  125  La.  176,  51  So.  105. 

264.  41.  Succession  of  Landier,  61  La. 

3S.    Beems   v.    Dielmann,    111    La.  Ann.  968,  25  So.  938. 

96,  35  So.  473.  42.  Smith  v.  Nelson,  121  La.  170, 

89.  Babin'q  Heirs  v.  Daspit,  120  La.  46  So.  200. 

755,  45  So.  597 ;  In  re  Daspit,  Id.  43.  Succession  of  Dielmann,  119  La. 

40.  Leury  v.  Mayer,  122  La.  486,  101,  43  So.  972. 

47  So.  839.  44.  Succession  of  Teller,  49  La.  Ann. 

Notes   not    being    capable    of   use  28,  21  So.  265. 

without  their  being  expended  or  con-  45.  Succession  of  Dielmann,  119  La. 

sumed  or  without  their  substance  be-  101,  43  So.  972. 

ing  changed  are  subject  to  imperfect  46.  Martin  Davie  &  Co.  ▼.  CarviUe, 

usufruct  under  the  express  provisions  110  La.  862,  34  So.  807. 

of  Civ.  Code,  art.  534,  and  the  usu-  47.  Waterhouse  v.  Star  Land  Co., 

fructuary  may  dispose  of  them  at  hi»  139  La.  177,  71  So.  358. 

pleasure  under  the  obligation  of  ac-  48.  Tujague  v.  Courtiade,  140  La. 

counting  for  their  value  at  the  expira-  779,  73  So.  862. 
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§  616.  Rights  of  Heira. 

Heirs  can  h»ve  no  g7*eater  rights  in  community  property  than 
their  ancestor  woi^ld  have  had.*^  On  the  death  of  a  spouse  such 
spouse's  community  interest  passes  to  such  spouse's  heirs,  who  are 
usually  his  children,"**  in  equal  shares,"^  as  tei^ants  in  common 
with  each  other,'*  and  with  the  survivor,"  subject  to  the  home- 
stead rights  of  the  survivor,"  and  subject  to  the  rights  of  a  hona 
fide  purchaser  from  the  survivor,"*^  whether  the  survivor  admin- 
isters or  qualified  as.  survivor ,'*  and  even  though  after  the  death 
^>f  the  ancestor  the  forpi  of  the  property  is  changed."  The  rule 
is  not  inclusive  of  adopted  heirs.'*  Heirs  cannot  recover  any 
specific  oom.inunity  property,  but  only  their  shares  of  the  balance 
remaining  after  a  settlement  of  the  property,**  theiy  having  no 
certain  interest  in  the  community  property  until  debti  are  paid/* 

40.  LaaigiUi  ▼.  Miles  (Wash.),  172 
P.   894. 

00.  Goe  ▼.  Sloan,  16  Ida.  49,  100  P. 
354;  Weiss  y.  Goodhue,  9S  Tex.  t7i, 
S3  8.  W.  178^  Carl  ▼.  Settsgast 
(Tex.),  an  8.  W.  506;  DnyaU  v. 
Healy  Lamber  Co.,  107  P.  357  Qxx^- 
ment  affd.  reh.,  51  Wash.  446,  109  P. 
305);  Festiyan  y.  Clement,  135  La. 
938,  66  6o.  304;  Ofren  v.  M.  Hanlon's 
Sons,  136  La.  455,  67  8o.  329;  Lynch 
y.  Lyneh  (Tes.),  130  8.  Wv  461; 
MerriU  y.  Bradley,  102  Tex.  481,  119 
a  W.  297;  MitcMl  ▼.  Behoileld 
(Tex.),  140  8.  W.  254;  Masxei  v. 
Grab,  128  La.  860,  55  So.  555;  Me- 
dnre  y.  Bryant,  18  Tex.  Ciy.  141,. 44 
8.  W.  3;  Sims  y.  Hixon  (Tex.),  66 
8.  W.  36  (affd.,  65  8.  W.  35) ;  He- 
Anulty  y.  ElUson  (Tex.),  71  8.  W. 
670;  Belt  r.  Cetti,  100  Tex.  92,  93 
8.  W.  1000 ;  Schultze  y.  Frost-Johnson 
Lumber  Co.,  132  La.  366,  61  So.  404; 
Bucoession  of  Kleinert,  125  La.  549, 
51  So.  584;  Aldredge  y.  Aldredge 
(Tex.),  204  8.  W.  365. 

The  rule  that  on  the  death  of  a 
spouse  half  the  community  property 
goes  to  the  sunriyor  and  half  to  the 
heirs  of  the  deceased  ds  a  rule  of  prop- 
erty in  Washington.  Warbnrton  y. 
White,  18  Wash.  511,  62  P.  238  (affd., 
176  U.   R.   484,  20  8.  Ct.   404,  44   L. 


Ed.  555);  Krieg  y.  Lewis,  56 
196,  105  P,  483. 

61.  Ewald  y.  Hufton,  31  Ida.  373, 
173  P.  247. 

Jt.  Milldr  y.  Blaekw^,  142  La.  671, 

T7  So.  285.   ... 

62.  Wingo  y.  Rudder,  103  Tex.  150, 
124  8.  W.  899 ;  Eckert  y.  Schmltt,  60 
Wash.  23,  110  P.  636;  Daniel  y. 
Daniel,  106  Wash.  659, 181  P.  215. 

64.  Barkley  y^  Stone  (Tex.),  195 
6.  W.  925;  Morse  v.  Nibba  (Tex.), 
150  8.  W.  766. 

.  66.  Woodbum  ▼.  Texas  Town  Lot 
is  Imptoyement  Co.  (Tex.),  158  8.  W. 
365;  Loomis  y.  Cobb  (Tex.)  ,i  159  8. 
W.  305;  WashbDigton  y.  Filer,  127  La. 
862,  54  So.  128; 

M.  Belt  T.  Cetti,  100  Tex.  92,  93 
8.  W.  1000. 

57.  In  re  Brady's  Estate,  171  Cat 
1,  151  P.  275. 

58.  HarJe  y.  Harle  (Tex.),  204  8. 
W.  317. 

69.  Baird  y.  Steyeason,  Man. 
Unrep.  Cas.  (La.),  418. 

60.  Baird  y.  Steyenson,  Man. 
ITnrep.  Cas.  (La.)  418;  Succession 
of  Saux,  2  McGloin  (La.)  38;  Amer- 
ican Nat.  Bank  of  Paris  y.  First  Nat 
Bank,  52  Tex.  Ciy.  519,  114  8.  W. 
176;  Guillory  y.  Latour,  138  La.  142; 
70  8o.  66;   Belt  y.  Cetti,   100  Tex. 
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but  nevertheless  on  the  death  of  the  ancestor  their  rights  to  the 
residuum  attach  at  once^  and  are  absolute,  if  there  is  a  residuum/^ 

The  interest  of  an  heir  cannot  be  charged  with  debts  made  after 
the  death  of  the  ancestor.'*  On  the  death  of  the  survivor  the  heirs 
may  have  a  partition.*'  A  conveyance  of  community  lands  by  a 
survivor  to  his  children  in  severalty,  if  accepted  by  them,  will 
constitute  a  partition  as  between  such  heirs.**  A  community  sur- 
vivor cannot  devest  thie  interests  of  such  heirs  by  gift,**  or  will,** 
or  by  a  conveyance  of  the  estate,**  unless  there  are  community 
debts  sufficient  to  warrant  the  sale,*'  or  unless  the  grantee  is  with- 
out notice  of  the  equitable  rights  of  such  heirs,*'  or  unless  the 
heirs  join  in  the  deed,^^  nor  are  such  rights  affected  by  a  false 
inventory  of  ^uch  survivor's  estate.^^ 

Where  community  property  has  been  sold  by  a  survivor  the 
heirs  of  the  deceased  may  have  their  rights  in  such  property 
allowed  to  them  out  of  the  survivor's  interest  in  the  remaining 
property,*'  as  well  as  where  survivor  used  money  of  a  deceased 
qpousd  in  making  improvements  on  eommunity  landa*'  The  fail- 
ure of  a  husband  to  plead  the  Statute  of  Limitations  in  ian  action 
against  him  as  survivor  on  a  community  debt  is  not  a  fraud  on 
the  heirs  of  his  deceased  wife.** 

Where  property  was  acquired  by  a  man  living  with  a  woman 

92,  93  8.  W.  1000^  In  re  Mason's  €7.  Bnmliani    ▼.    Hardy    Oil    Go. 

Estate,  95  Wash.   564,  164  P.  205;  (Tex.),  147  a  W.  SSO;   Bagl^y-Me- 

Stone  V.  Jackson   (Tex.),  210  S.  W.  WilliamB    Lumber    Co.    t.    DaTidaoa 

953^   American  Nat.  Bank  of  Paris  (Tex.),   152    S.    W.    856;    Evass  ▼. 

▼.  First  Nat.  Bank,  52  Tex.  Civ.  519,  Ashe,  50  Tex.  (Ht.  54,  108  8.  W«  398. 

114  8.  W.  176;  Sueeession  of  Tronillj,  68.  Norwood  v.  King  (Tex.),  155 

52  La.  Ann.  276,  26  So.  851.  B.  W.  366. 

61.  Bossier  v.  Herwig,  112  La.  539,  69.  WaUis,  Landea  -ft  Co.  ▼.  Dehart 

36  So.   557;   Colonial  &  U.  8.  Mort.  (Tex,),  108  8.  W.  180. 

Co.  ▼.  Thefcford,  27  Tex.  Civ.  152,  66  70.  Evans  ▼.  Ashe,  50  Tex.  Civ.  S4, 

S.    W.    103.  108  8.  W.  898. 

68.  In  re  Mason's  Estate,  95  Wash.  71.  McCord  v.  Holloman  (Tex.),  46 

564,  164  P.  205.  8.  W.  114. 

63.  Richmond  v.  Sims  (Tex.),  144  79.  Williama  ▼.  Ember*>n,  22  Tex. 
S.  W.  1142.  Civ.  522,  55  8.  W.  695;  Clements  ▼. 

64.  White  v.  Simonton   (Tex.),  67  Maury,  50  Tex.  dv.  158,  110  8.  W. 
S.  W.  1073  Word  v.  Colley   (Tex.),  185. 

173  S.  W.  629;  Saekman  y.  Campbell,  78.  Tison  v.  Oass,  46  Tex.  Civ.  163, 

15  Wash.  57,  45  P.  896.  102  S.  W.  751.     • 

65.  Bass  ▼.  Davis  (Tex.),  38  S.  W.  74.  Stone  v.  Jaekwm   (Tex.),  210 
268.  8.  Wi  963. 

66.  Tomlmson  ▼.  H.  P.  Drought  ft 
Co.  (Tex.),  127  S.  W.  262. 
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not  his  wife,,  and^  who  was  fully  aware  of  the  fact  that  their  rela- 
tions were  meretricious,  the  heirs  of  such  woman  by  a  former 
marriage  were  not  entitled  to  share  m  ttie  property  as  being  com- 
munity property.''*  A  person^s  expectancy  in  the  community 
estate  of  her  motbier  is  the  subject  of  a  sale  by  her  after  the  death 
of  her  father.''*  . 

In  Louisiana,  where  a.  wife  .dies  while  the  community  is  in- 
debted to  her  for  paraphernal  funds,  the  claim  descends  to  her 
children  as  their  property.*^  In  the  same  State  counter  letters 
quoad  community  land,  executed  by  the  husband  during  coverture, 
ate  binding  on  the  wife's  h6?r^.''  The  mortgage  rights  of  children 
upon  the  interest  of  theit  natural  tutrix  on  community  property 
are  not  greater  than  her  ^are  of  the  residuum  after  settlemebti**' 
In  the  same  State,  where  by  a  simulated  sale  property  i&  conveyed 
by  a  hiisband  fo  a  wife  on  the  pretence  that  it  is  bought  with  para** 
pheraal  funds,  while  in  reality  it  is  bought  by  the  <»>miDunity,: the- 
forc^  heiiB  loay  huve  th^^aale  annulled  and  the  (property  returEod 
to  the  community.*^ 

Where  mpior  heir^  inherit  from  their  mother  a  paraphei*iial 
claini  .against  ^  cocnpim^ity,  ai^d  their  father  quailfies  as  tutor, 
the  kgJ^l  mortgage  ii?.  their. favor  does  not  absorb  their  claiuji  bj^ 
community  creditprs^  pr  alter  the  character  of  th^at  claim  from  one 
due  by  the  community  ibo  one  due  by.  the  tutor/^  In  the  s^mo 
State  statutes  giving  minors  the  right  to  dispose  of  their  property 
mortis  causa  even  to  the  detriment  of  the  usufruct  on  Aeir  prop- 
erty does  not  confer  similar  rights  on  heirs  of  age.*' 

§  €17:  EflPcct  of  Remarriage  of  Survivor. 

On  the  relmaTiniage  of  k  widow  her  right  to  settle  the  comtnunity 
estate  of  herself  and  her  first  husband  ceases,®*  so  that  she  cannot 

75.  In  re  Sloan's  Estate,  50  Wash.  982,  43  So.  642;  Thompson  v.  Vance, 
86,  96  P.  684.  110  La.  26,  34  So.  112. 

76.  3arre  ▼.  Daggett  (Tex.),  153  S.  82.  Reems  v.  Bielman,  111  La.  96, 
W.  120.  3  So.  473, 

77.  Zeigler  ▼.  His  Creditors,  49  La.  88.  Wingfield  v.  Hackney,  95  Tex. 
Aw|i.  144,  81  So.  6i66.  490,  68  S.  W.  262;  Hasseldenz  v.  Dof- 

73.  Sucesuon  of  Gurley,   12Q  La.  ilemyre  (Tex.),  45  S.  W.  830;  Oar  v. 

810,  45  So.  .734.  Davis  (Tex.),  135  S.  W.  710;  Davis  ▼. 

79.  Childs  ▼.  iiockett,  107  La.  270,  McCartney,   64   Tex.   584 ;    Hames   v. 
31  So.  751.  Stroud,  51  Tex.  Civ.  562,  112  S.  W. 

80.  Westmore  y.  Harz,  111  La.  305,  775;   Bichmond  v.  Sims   (Tex.),  144 
35  So.  678.  S.  W.  1142. 

81.  Seovel  v.  Levy 's  Iteirs,  118  La, 
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be  dued  as  the  representative  of  the  oommunity.*^  If  thereafter 
1^  InvestB  community  funds  in  land,  she  holds  it  in  trust  for  the 
heixs  of  the  deceased,**  and  her  renewal  of  community  notes  will 
not  prevent  the  running  of  the  statute  in  favor  of  such  heirs,^* 
Her  divorce  from  her  second  husband  will  revive  her  powers  as 
survivor  under  the  first  marriage.'^  A  surviving  husband  who 
remarries  after  selling  less  than  half  of  the  homestead  may  require 
the  interest  of  heirs  of  the  deceased  spouse  to  be  satisfied  out  of 
the  unsold  portion.** 

Where  a  husband  purchases  land  on  deferred  paymenta^  the  wife 
takes  a  commimity  interest,  which  is  not  devested  where,  after  her 
d^ath,  he  remarries  and  later  complete$  the  payments.**  Where^ 
after  the  death  of  a  husband  leaving  a  wife  aiid  childr^i,  the  wife 
remarries  and  has  a  child  by  tibe  second  marriage,  after  which  one 
of  the  children  by  the  first  marriage  dies,  the  child  of  the  sec<md 
marriage  is  one  of  the  heirs  of  the  dead  child  to  the  interest  of 
the  mother  and  the  first  husband.*^ 

Under  the  Louisiana  statute  property  bequeathed  to  a  survivor 
by  the  deceased,  or  inherited  from  a  deceased  child,  beoomed,  on 
the  remarriage  of  the  survivor,  the  property  of  the  children  of  the 
first  marriage,  of  which  the  survivor  has  thereafter  only  the  usu- 
fruct** The  right  of  usufruct  of  the  share  of  an  heir  in  com- 
munity property  does  not  extend  to  the  survivor  of  a  second 
marriage.*' 

In  Texas,  where  a  husband  qualifies  as  survivor  as  required  by 
the  statute,  his  powers  as  such  are  not  affected  by  his  remarriage, 
and  can  only  be  terminated  by  the  heirs  of  tiie  deceased  wife  in  a 
proceeding  provided  by  the  statute.**  There  was  an  exception  to 
this  rule  under  the  Spanish  law  in  favor  of  a  woman  becoming  a 
widow  before  majority,  which  under  that  law  was  twenty-five 

84.  Moore  ▼.  Belt  (Tex.),  206  S.  W.  88.  Gueet  ▼.  Guest  (Tex.),  208  S.  W. 
225.  547. 

85.  Worst  V.  Sgitcovich  (Tex.),  46  80.  Woodbum  v.  TexaA  Town  Lot  ft 
8.  W.  72.  Improvement  Co.    (Tex.),  153  S.  W. 

88.  Proetzel  v.  Babel,  21  Tex.  Git.      365. 
559,  54  S.  W.  373.  91.  Zeigler  v.  His  Creditors,  48  La. 

87.  Snmmerville  ▼.  King,  98  Tex.      Ann.  144,  21  8o.  666. 

32,  83  8.  W.  680  (mod.  reh.,  84  8.  W.  98.  Hall  v.  Tonssaint,  58  La.  Ann. 

«43).  1763,  28  So.  304. 

88.  McBride  ▼.  Moore  (Tex.),  87  98.  Droaght  v.  8tory  (Tex.),  143 
B.  W.  450.  8.  W.  361. 
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yearSf  but  she  had'  tHe  burdeai  of  showing  that  she  was  within  the 
exception.^ 

§  618.  Accounting  or  Settlement  of  Community  Rights. 

On  partition  of  a  community  estate  a  spouse  who  has  expended 
separate  estate  in  purchasing,  repairing  or  .improving  it,  or  didr 
charging  claims  against  it,  may  have  reimbursement  for  the 
amount  so  expended,**  ^yen  for  a  house  which  is  community  prop- 
erty, though  the  land  on  which  it  stands  is  the  separate  estate  oi 
the  deseased,**  but  not  for  street  improvements  on  property  of  a 
huaband  descending  to  his  heirs,  though  made  with  community 
funds,  v^ere  such  improvements  are  not  a  lien  on  the  property/^ 
Such  survivor  becomes  a  creditor  of  the  community,*'  and  may 
have  credit  in  his  account  with  the  heirs  of  the  deceased  for  the 
amounts  advanced,**  or,  in  case  of  payment  of  a  debt,  be  subro- 
gated to  the  rights  of  the  creditor  against  the  community,^ 

Where  after  divorce  the  community  property  is  greatly  en- 
hanced by  the  services  of  the  husband,  he  should  be  allowed  for  the 
value  of  such  services.*  Alimony  allowed  pendente  lite  and  ex- 
penses incurred  by  a  wife  in  securing.. a  divorce  may  also  be 
allowed  in  such  a  partition,  but  not  counsel  fees  in  an  action  to 
compel  it* 

.  In  Louisiaiia  a  husband  may  take  from  the  live  stock  remaining 
at  the  dissolution  of  th^  community  a  number  of  head  equal  to  that 
brou^t  by  him  to  the  marriage.*  The  fact  that  a  widow  does  not 
claim  against  her  husband's  estate  for  community  property  used 
in  improving  his  homestead  does  not  prevent  her  from  later  mak- 
ing that  claim/  In  Louisiana  a  wife's  claim  against  the  estate 
of  her  former  husband  for  paraphernal  funds  was  held  recoverable 


M.  Childrefis  t.  Cutter,  16  Mo.  24. 

95.  Benegre  v.  Denegre,  30  La.  Ann. 
275;  Martin  V.  Martin,  62  CaL  235; 
Binims  v.  Hizson  (Tex.),  65  S.  W.  36 
(affd.,  66  S.  W.  35) ;  Coons*  Heirs  v. 
Stringer,  14  La.  Ann.  726;  Bums  ▼. 
Parker  (Tex.),  13'3^  S-  W.  705;  Siverd 
Y.  Dnmestre,  143  La.  578,  7S  So.  969; 
Sneoession  of  Pierce,  119  La.  727,  44 
So.  446;  Haddad  v.  Haddad,  120  La. 
218,  45  So.  109. 

96.  Gilro/  ▼.  Kiehards,  26  Tex.  CiT. 
355,  63  8.  W.  664. 

97.  Gilroy  v.  Richards,  26  Tex.  CIt. 
355,  63  S.  W.  664. 


98.  Huey  v.  Huey,  Man.  Unrep. 
Cas.  (La.),  264;  Fortier  v.  Barry,  111 
La.  766,  35  So.  900. 

99.  Newman  v.  Cooper,  60  La.  Ann. 
397,  23  So.  116. 

1.  Pior  ▼.  Oiddens,  60  La.  Ann.  216, 
23  So.  337;  Sneeesslon  of  Saux,  9 
McOloin  (La.),  38. 

t.  Johnson  ▼.  Gamer,  233  F.  756. 

9.  Garrozi  v.  Dastas,  204  IT.  8.  64, 
27  6.  Ct.  224,  51  L.  Ed.  369. 

4.  SuceessioA  of  Andras,  131  La. 
940,  60  So.  623.    . 

5.  Hillen  ▼.  WOliams,  25  Tex.  Cir. 
968,  60  S.  W.  997. 
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though  the  estate  was  not  sufficient  to  paj  debts  and  legacies.* 
In  the  same  State  a  spouse  whose  separate  property  has  t>0en  sold 
and  the  proceeds  used  for  the  benefit  of  the  community  recovers 
from  it  the  price  for  which  the  property  was  sold  and  not  that 
which  was  paid  for  it  originally/  The  spouse  claiming  allowance 
for  improvements  has  the  burden  of  showing  with  reasonable  cer- 
tainty the  amount  to  which  the  community  property  has  been 
enhanced  therefby,*  and  that  the  money  used  was  separate  estate,* 
and  that  It  was  expended  for  the  benefit  of  the  community.** 

In  Louisiana,  since  on  judgment  of  separation  the  wife's  para- 
phernal estate  becomes  her  separate  estate,  the  husband  is  liable  for 
interest  thereon  from  the  date  of  the  judgment.*^  Where,  in  the 
same  State,  the  wife  obtains  a  separation  and  sues  for  a  partition 
of  commimity  property  and  settlement  of  accounts,  the  husband 
must  account  for  all  community  property  shown  by  his  books  to  be 
in  his  possession  a  few  months  before  the  dissolution  of  the  com- 
munity/* If  he  is  in  charge  of  tbe  property,  he  must  account  for 
revenue  or  be  charged  with  interest  on  the  wife's  share  from  the 
date  of  such  possession  subsequent  to  the  filing  of  suit  for  separa- 
tion/* In  the  same  State  a  husband  who  transfers  property  to  a 
third  person  to  transfer  it  to  the  wife  in  settlement  of  her  money 
judgment  in  separation  proceedings,  and  who  signs  the  act  by 
which  the  third  person  transfers  the  property  to  the  wife,  is 
estopped  to  claim  that  the  two  transactions  are  simulations/* 
Where  the  husband  has  used  the  wife's  separate  funds  for  the 
benefit  of  her  separate  estate,  that  fact  is  a  good  defence  to  an 
action  by  her  heirs  for  an  accounting/* 

§  619.  Necessity  of  Acceptance  or  RenunciatioiL 

In  Louisiana  both  the  surviving  wife  and  her  heirs  or  assigns 
have  the  privilege  of  exonerating  themselves  from  the  debts  con- 
tracted during  the  marriage,  by  renouncing  the  partnership  or 

6.  Succession  of  McCloskey,  144  La.  11.  Succession    of   McCloakey,    144 
438,  80  So.  650;  Jones  ▼.  Jones>  130       La.  438,  80  So.  .650. 

La.  438,  58  So.  140,  12.  HiU  v.  Hill,  115  La.  490,  39  So. 

7.  Succession  of  McGee,  138  La.  335,       503. 

61  So.  304.  13.  H;iU  v.  Hill,  115  La.  490,  39  So. 

8.  Munchow  ▼.  Munchow,   136  La.       503.  . 

753,  67  So.  819.  14.  Nus8  ▼.  Nuss,  112  La.  W5,  36 

a.  Succession  of  Lyons,  50  La.  Ann.  So.  345. 

50,  23  So.  117.  15.  Murray  v.  Hawkins,  138  La.  463, 

10.  Dillon  V.  PrevUle,  129  La.  1005,  70  So.  476. 
57  So.  316. 
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oommunity; .  in  which  cai9e  the  wife  takes  back  all  her  effects^ 
whether  dotal^  extra-dptal,  hereditary  or  proper;"  but  subject, 
perhaps,  to  the  intermediate  rights  of  innocent  purchasers/^  A 
wife's  acceptance  of  her  hudband's  will  disposing  only  of  his  com- 
munity rights  does  not  operate  aa  a  denunciation  of  her  community 
rights." 

In  California  a  wife's  renunciation  of  community  rights  under 
a  mistaken  tbeoiy  that  dhe  could  take  under  her  hu^and's  will  in 
no  other  way  was  held  void/*  In  Louisiana  the  surviving  wife's 
usufructuary  rigjht  does  not  shield  her  from  the  necessity  of  ac- 
cepting or  renouncing  the  community  when  called  on  to  elect'* 
Under  the  statute  in  that  State  a  wife  is  presumed  to  have  re- 
nounced the  community  where  she  does  not  accept  it  within  tihe 
delays  &sed  by  the  statute,  or  within  a  prolongation  secured  within 
the  teim.^^  Where  she  accepts  it  unconditionally,  she  is  entitled 
to  the  protection  of  the  statute  in  that  State  excluding  parol  evi* 
dence  when  sued  on  notes  executed  by  the  husband  which  are 
prescribed  on  their  face,  on  the  ground  of  acknowledgment  or 
promi3e  to  pay  made  by  her  deceased  husband.^' 

In  Texas  a  wife  is  not  bound  by  her  renunciation  of  her  com- 
munity rights  through  a  trustee  where  the  consideration  is  inade- 
quate."    ■ 

§  620.  Sale  or  Mortgage  to  Pay  Debts. 

A  survivor  may  sell  or  mortgage  community  property  to  pay  debts," 

16.  La.  Code,  §§  2379^2392.  .     Tex.  Civ.  423,  119  S.  W.  724;   Jen- 

17.  Kirk  v,  Hoaston  Nbt.  Co.,  49  nings  ▼.  Borton,  44  Tex.  Civ.  280,  98 
Tex.  21S.  8.  W.  445;  GyobI^  v.  Axdoin  (Tex.), 

19.  HntelMiisv.  Dresser  (Tex.),  19S  145   6.  W.   709;    Grundy  v.  Greene 

8.  W.  969.  (Tex.),    207    8.    W.    964;    Kidd    ▼. 

19.  In  re  Wiekersham's  Sstate,  138  Prince  (Tex.),  182  8.  W.  725;  Bum- 

Cal.  355,  70  P.  1076  (mod.  reh.,  138  ham  v.  Hardy  Oil  Co.,  108  Tex.  555, 
Cal.  355,  71  P.  437),      ,                         .195  8.  W*  1139;  Pyle  ▼.  Pyle  (Tex.), 

SO.  Beems  ▼.  Dielman,  111  La.  96,  159   8.   W.   488;    Gage   T.    Tueker's 

95  8o.  473.  Heirs,  14  Tex.  Civ.  316,  37  8.  W.  180; 

91.  Young  V.  Eapier,  94  P.  293,  36  Craiy  v.  Field,  10  N.  M.  257,  61  P. 

C.  C.  A.  248;  Lapiee  v.  Lapioe,  21  1a.  "•  118;    Von  Boseab^rg  ▼.  Perrault,  5 

Ann.  226.  Ida.  719,  51  P.  774;  Kane  ▼.  8holar8, 

99.  Weil  ▼.  Jacobs'  Estate,. Ul  La.  41  Tex.  Cir.  154,  90  8.  W.  937;  Mor- 

357,  35  8o.  599.                                        .  ris  y.  Mortis,  47  Tex.  Civ.  244,.  105  8. 

8uggB  V.  8ingley   (Tex.),   167  W.  242;  Bairkley  v.  8tonft  (Tex.),  195 


8.  W.  241.  8.  W.  925;  EHaardi  r.  Kelly,  116  La.  | 

94.  Codftum  ▼.  Gherry  (Tex.),  153  712,  89  8o:  851;  MHler  y.  Blackwell,  I 

8.  W.  161;  Wiseman  v.  Swain  (Tex.),  i42    La;.  971,    77   So.    995;    W.    0. 

114  S.  W.  145;  Bayis  y.  Garter,  55  Belcher  Land  Mortgage  Go.  vw*  Taylor 
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even  the  homestead,"  and,  in  Texds,  without  giving  an 
administration  bond,**  even  though  such  Bponse  is  the  vendee,  if 
full  value  is  paid,^^  and  even  if  snch  survivor  sells  fo  pay  a  debt 
to  himself,^'  and  even  if  barred  by  thlB  Statute  of  Limitations,  if 
the  debt  is  a  valid  claim  agailist  the  conim'unity,"  6f  even  if  not 
due,*®  and  even  if  the  proceeds  are  in  excess  of  the  debts,*^  and 
evto  if  the  deed  contains  false  recitals  of  his  authority  and  acts  as 
guardian  of  minor  heirs  of  the  dece«lsed.*^  Siich  survivor  miiy 
renew  a  mortgage  given  during  coverture  with  another  given  as 
survivor.**  A  presumption  of  good  faith  attends  such  a  sale, 
though  the  price  realized  is  disproiportionate  to  the  vlaue  of  the 
property,"  if  the  consideration  is  not  grossly  inadequate,"**  and 
where  a  long  time  has  elapsed  since  the  conveyance  of  community 
property  by  a  surviving  spoufee,  it  will  be  presumed  that  the  sale 
was  made  to  pay  debts.**  The  sale  must  not  be  in  fraud  of  the 
heirs  of  the  deceased,*^  wto  may  show  the  true  character  of  the 
transaction,  regardless  of  its  form.**  A  survivor  may  also  bind 
the  isstate  by  an  agreement  to  pay  interest  as  a  consideration  for 
an  extension  of  time  in  payment  of  a  commtmity  ddbt,**  and  may 

(Tex.),   173   S.   W.    278;    Hinzie  V.        ''  80.  Rippy  v.  Harlow,  46  Tex.  Civ. 
Kobinson,  21  Tex.  Civ.  9,  50  8.  W. 
635;  Beck  y.  Natalie  Oil  Co.,  78  La. 
153,  78  So.  430. 

26.  (Sup.  1911)  Wiener  ▼,  Zwieb, 
105  Tex.  2Q2,  141  8,  W.  771;  Jung  y. 
Peterman  (Tex.),  194  S.  W.  202;  Mc- 
Daniel  v.  Harley  (Tex.),  42  8.  W. 
323;  BuAitt  v.  Key  (Tex.),  42  8.  W. 
231;  Barrett  v.  Bastham,  28  Tex.  Civ. 
189,  67  8.  W.  198;  Linson.  v.  Poin- 
dexter,  35  Tex.  Civ.  358,  «0  a  W. 
237;  Horan  v.  O^onnell  (Tex.),  144 
8.  W.  1048. 

86.  Pierce  *.  Gibson,  108  Tex.  63, 
188  S.  W.  502. 

S7.  Suggs  V,  Bingley  (Tex-)/  167 
8.  W.  241. 

38.  Sharp  v.  ZeUer,  110  La.  61;  34 
So.   129. 

29.  StoUe  y.  Jackson  (Tex.),  £10 
2.  W.  953;  Brooeks  v.  Payiie  (Tex.), 
124  8.  W;  463;  Jackson  t.  Stone 
(Tex.),  155  8.  W.  980  (holding  that 
the  bar  of  the  statute  cannot  be 
waived  withomt  the  authority  of  the 
pcObate  court)  • .     -      .  j  :' 


52,  101  8.  W.  851. 

31.  Morgan  v.  Lomas  (Tex.),  159 
8.  W.  869. 

38.  Bippy  V.  Harloi^^^  ^bz.  Civ. 
52,  101  8.  W.  851. 

38.  Echols  V.  Jacobs  Mercantile 
Co.,  38  Tex.  Civ.  65,  84  a  W.  1082. 
It  is  otherwise  in  Idaho.  Ewald  v. 
Hufton,  173  Ida.  373,  178  P.  247. 

34  Crawford  v.  Gibson  (Tex.),  203 
8.  W.  375. 

35.  Morse  T.  Kibbs  (Tex.),  150  8. 
W.  766. 

36.  Milb^  V.  Hester  <Tez.),  94  8. 
W.  178 ;  Gillett  v.  Warren,  10  N.  M. 
523,  62  P.  975;  Hasseldsns  v.  Doffie- 
myre  (Tex.),  45  8.  W.  830^  Qrose  v. 
Barclay,  30  Tex.  Civ.  811,  70  8.  W. 
358;  Stipe  v.  Shirley,  3^  Tex.  Civ. 
233,,  76  8.  W.  807. . 

37.  Henry  v.  Vaughan,  46  Tex.  Civ. 
531,.  103  8.  W«  192 ;  Deypx  T.  8ds,  39 
Tex.  Civ.  558,  87  8.  W.  801. 

33  Garrison  v.  Bichards  (Tex.),  107 
a  W.  861. 

3a  Mqrria  t.  Morris,  47  ISeXk  Ob. 
244,  105  8.  W.  248. 
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renew  a,  communitj  obligation  and  make  it  a  charge  on  community 
property.        ^ 

In  Louisiana  a  sale  of  community  property  to  pay  debts  may  be 
ratified  at  a  family  meeting  held  in  the  interest  of  the  minors.*^ 
In  that  State  a  surviving  husband  cannot  mortgage  his  wife's 
heirs'  interest  in  community  property  unless  specifically  authorized 
to  do  so.**  In  Texas,  where  a  husband  does  not  within  four  years 
after  the  death  of  the  w^fe  leaving  children  make  application  to 
the  county  court  for  authority  to  dispose  of  the  community  estate, 

the  court  has  no  jurisdiction  to  grant  such  application  thereafter.** 

■ '      ...      •  ■    ,     >  •  •.  .       '     '      *  '  « •  ' 

§  621.  Rights  and  Liabilities  <  of  Purchasers  under  Sale,  to  Pay 
Debts.:     . 

The  purchaser  under  a  dale  of  community  property  to  pay. valid 
community  debts  gets  a  good  title,  Tvhether  tfiete  is  a  necessity  for 
the  sale  of  not,**  aiid  e^ek  though  tlie  sale  was  not  made  isolfely.to 
pay  d«bts,**  the  c[uestion  whether  the  grantee  is  a  horia  fide  piir- 
chaser  for  value  not  arising  in  siichcase.*'  '  If  the  sale  is  by  orfer 
of  court,  the  decree  jpirotects  the  purchas^f,  wh6  need  not  look 
beyond  it*^  Therrfoife,  siich  a  purchase!*  is  not  bound  to  fake 
notice  of  the  manner  in  which  the  prbceedft  are  applied  by  ihe 
survivor,**  if  thei  vendee  knows  that  there  were  community  debts 
at  the  time  of  sale,^'  but  such  grantee  hai  th6  burden  of  showing 
that  the  sale  Was  to  pay  debts.^ 

In  Louisiana  the  heirs  of  a' deceased  fifpbiise  cannot  enforce  the 
general  mortgage  which  the  kw  gives  them  against  the  iestate  of 
the  survivor  as  natural  tiitrix  upon  her  interest  in  commuiilty 

•  •     ^        '       ■•    ,      ,■.'•,.'  '  .  •  .  '    • ■.      •      ■•    '       ; 

40.  Word  ▼.  Colley  (Tex.),  143  S.  40.  Therriault  v.  Compere   (Teap), 
W.257.  47  8.  W.  750. 

41.  Elizardi  v.  Kelly,  115  La.  712,  47.  Childs  v.  Locket*,  107  Lai  S*ro, 
39  Bo.  651. ,     •  31  So.  .761  Meewck  v.  May^i,  i52  La. 

42.  Owen  v.  M,  Hanlon's  Sons,  136  Ann.  1161,  27  So.  815. 

La.  455,  67  So.  329.  '    -i  -  48.  Crawford- V.  Gihsoit  (tfex.)'>  203 

48.  WiHiams  v.  Steele,  101  Tex.  382,  S.  W.  375 ;  Linaon  ▼.  Poindextef,  -35 

44.  Boy  V.  Whitaker,  ^2  Tex.' 346,  tex.  Civ.  358,  80  S.  W:'  237;  <5rary 
49  8.  W.  367-  Sharp  v.  Lonpe,  120  v.  Field,  9  N.  M.  222,  P.  342;  Oaks  v. 
Cal.  8^,  52  P.  134;  Wolf  v.  Giblwna  West  (Tei.),  64  8.  W.  1033;  Cruse  v. 
(Tex.),  69  8.  W.  23d;  Cage  ▼.  Tnck-  Barclay,  30  Tex.  Civ.  211,  70  S.  W. 
er's  Heirs,  25  Tex.  Civ.  48,  60  8.  W.  SJJS.      '    ' 

579;  Plioenix  As^ur.  Co.  of  London  48.   JoneS   v.   Harris    (Tex.),"  139 

V.  Beavenpori,  16  Tex.  Civ.  283,  41  '  8.  W.  69. 

8.  W.  399 ;  Dever  v.  Selz,  39  Tex.  Civ.  50.  Waterman    Lnmber    &    Snpfply 

558,  87  8.  V/.  891.  Co.  V.  Bobins  (Tex.),  159  8'.  W.  360. 

45.  Cage  v.  Tucker  *8  Hei^,  29  Tex.  *       \ 
Civ.  586,  69  8.  W.  425.  ' 


§  t)22 


liUbBAXD   AND    WIFE. 


656 


property  where  the  property  has  been  sold  in  the  succession  of  the 
father  to  pay  a  debt  secured  by  vendor's  privilege,  because  the  sale 
extinguished  her  right.'*  In  the  same  State  the  rights  of  minors 
in  community  property  are  not  affected  by  their  failure  to  ques- 
tion their  father's  right  to  sell  his  interest  or  their  own  at  the  time 
of  sale  so  as  to  prevent  them  from  later  urging  their  claims  against 
his  grantee.*' 

Where  community  property  is  sold  for  taxes  after  the  death  of 
a  spouse,  and  is  reconveyed  to  the  survivor,  it  remains  community 
property,  and  where  at  the  instance  of  a  creditor  it  is  sold  in  such 
survivor's  succession,  the  sale  is  not  void,  but  voidable  only  by  a 
direct  proceeding  to  annul  the  sale  in  the  succession.'* 

*  « • 

§  622.  Actions  by  or  Against  Survivor. 

An  action  may  be  maintained  against  a  surviving  spouse  to  sub- 
ject community  property  in  the  hands  of  such  spouse  to  community 
debts,"  even  before  taking  out  letters  of  survivorship."*  A  judg- 
ment against  a  survivor  for  a  community  debt  is  valid,  even  if 
the  heirs  of  the  deceased  are  not  joined  as  parties.**  A  creditor 
seeking  to  enforce  his  claim  against  the  survivor  of  a  community 
for  such  survivor's  separate  debt  should  force  a  settlement  of  the 
community  and  then  subject  to  his  debt  the  interest  of  his  debtor,"^ 
which  attaches  only  to  the  residuum  after  payment  of  community 
debts,  which  have  a  priority  over  separate  debts,**  of  which  the 
community  creditor  cannot  be  deprived,  even  though  he  has  not 
registered  his  claim.**  In  order  to  charge  the  separate  estate  of 
a  spouse  with  community  funds  expended  for  taxes,  insurance, 
betterments,  and  the  like,  it  must  affirmatively  appear  that  such 
funds  were  so  used.** 

A  divorced  wife  cannot  recover  from  the  estate  of  her  husband 


51.  Ghiias  V.  Loekatt,  107  La.  270, 
81  8o.  m. 

S8.  Thompson  ▼•  Vanoe,  110  La.  26, 
34  8o.  118. 

S3.  Sieard  ▼.  Qiimbel,  110  La.  483, 
36  8o.  502. 

94.  First  Nat.  Bank  of  New  Bos- 
,  ton  V.  Daniel  (Tex.)i  172  a  W.  747; 
DaahieU  ▼.  W.  L,  Moody  &  Co.,  44 
Tex-  Civ.  87^  97  S.  W.  843. 

69.  Wiseman  v.  Swain  (Tex.),  114 
8.  W.  145. 

96b  Barrett  ▼.  Eastham,  28  Tex.  Civ. 
189,  67  8.  W.  198. 


97.  Pior  v.  OiddingSy  50  La.  Ann. 
216,  23  So.  337. 

98.  Zeigler  v.  His  Creditors,  49  La. 
Ann.  144,  21  So.  606;  Child  v.  Lock- 
ett,  107  La.  270,  31  So.  751;  Scovd 
▼.  Levy's  Heirs,  lis  La.  982,  43  80. 
642. 

9^  Thompson  ▼.  Vance,  110  La.  26, 
34  80.  112;  Scovel  ▼.  Levy's  Heir% 
118  La.  982,  43  So.  642. 

eo.  Sueeession  of  Meteye,.  113  La. 
1012,  37  80.  909. 
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any  specific  anicle  of  coininxinity  property  not  appearing  ttf  be  in 
the  possedsidn  of  or  claimed  by  the  defendant'^  A  silrviving  wife 
may  recover  her  proportionate  part  of  damages  accruing  to  the 
community  after  the  death  of  her  hu&band/* 

In  Louisiana  a  wife  must  establigh  tier  right  as  against  her 
husband^s  heirs  before  questioning  his  donation  of  community 
property  as  in  fraud  of  her.**  Likewise,  ik  the  same  State,  she 
must  reduce  to  judgment  her  claim  against  his  separate  e^ate  as 
community  survivor  for  comniunity  funds  used  to  iitiproVe  such 
separate  estiate  before  causing  it  to  be  sold  fo  pay  the  debt**  In 
the  same  State  a  ii^idow  is  a  necessary  party  to  a  suit  to  dissolve 
a  sale  of  community  property  made  by  the  husband  in  his  life- 
tiine.*'  In  that  State  where  the  succession  df  a  spouse  is  insol- 
vent  and  unsettled,  creditor^  will  be  restrained  from  selling  com- 
munity property,  which  is  the  common  pledge  of  all  creditors.** 
In  the, same  State  a  community  creditor  may  enforce  his  claim 
against  the  husband  even  after  the  dissolution  of  the  community 
by  the  death  of  the  wife,"  and  if  he  gets  judgment  against  the 
husband  before  the  community  land  is  sold  by  the  administrator 
of  the  wife's  succession,  lie  may  have  priority  as  to  the  husband's 
half  over  ordinary  creditors.**  In  an  action  after  the  death  of 
the  wife  to  recover  community  land  for  non-payment  of  the  price, 
the  life's  heirs  are  necessary  parties.**  Under  the  Texas  statute 
an  action  may  be  maintained  against  a  widow  for  community  debts 
only  where  the  husband  left  no  children  or  separate  estate,  no 
administration  being  necessary  in  that  case.^*  In  such  case  the 
creditor  must  aver  the  facts  making  administration  unnecessary.^^ 

§  623.  Actions  By  or  Against  Heirsi 

The  survivor  has  only  a  reasonable  time  in  wliich  to  retain  con- 
trol  of  the  community  property  to  pay  debts  after  the  death  of 
the  deceased,  after  which  an  action  may  be  maintained  by  the 

«1.  Yoiing'  ▼:  Rapier,  V4  F.  2&3,  3«  1^7.  Simpson  v.  BtilW«y,  140  La.  589, 

C.  C.  A.  04S.   '  '  73  So.  691. 


I.  San  Antonio  fr'A.-P:  By.  Co.  ▼.  68.  Succ^sion    of    BrcniMard,    143 

aSvans  (Ter.)i  198  8:  W.  674  La.  99,  76  So.  253. 

68  Eustis  ▼.  Eustia,  236  F.  t26,  150  88.  ILatoor  r.  Latonr,  134  La.  342, 

C:C.  A.  5S:                     "  64  So.  133. 

84.  Succession  of  Casey,  130  La.  743,  70.  WMtmlre  t.'  Fannen^  Nat.  Bank 

58  80.556.  (Tex.),  97  8.  W.  512. 

86.  Bankston  ▼.  Owl  Bayou  Cypress  •        ^1.  Whitmire  t.  Fanners  ^Kai'Bank 

Co.,  117  La.  1053,  42  'So.  500.  (Tex.),  97  8.  W.  912. 


88:  Feirf  T.  Booth,  10  Ia.  Ann.  682. 
42 
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heirs  to.  reoover  their  interestV*  l>ut  euch  u  aqtioii  maj  be  barred 
bj  failure,  to  sue  withiu  the  period  of  limitation  ^fter;  repudiation 
of  the  oonununity  aiid  the  rights  of  the  heirs  by  the  survivor." 
Where  there  is  no  such  repudiation,  the  statute  .will  npt  b^n  to 
run  till  the  survivor's  deatk^*  The  interest  acquired  by  the  heir 
oi  a  deceased  spouse  will  support  an  action  to  try  title/  In  an 
action  by  heirs  of  a  deeea^ed  spouscj.such  heirs. ebould  not  be 
required  to  account  for  the  full  valuie  of  advancements  made  to 

'*  •  *      i      ***** ,        ' 

them  by  the  survivor  of  community  property/* 

The  rights  of  heirs  of  a  deceased  spouse  to  the  community  estate 
occupied  as  a  homestead  are  not^  as  to  them,  homestead  rights,  ^d 
are  therefore  suibject  to  execution  for  their  debts>  subject  to  the 
homestead  rights. of  the  survivor/^     Heirs  of  a  d^cei^sed  spouae 

*  •  •  • 

are  not  proper  parties  to  a  proceeding  for  the  foreclosure  of  a 
voder's  lien  attaching  to  community  property  during  the,  lif etiipa 
of  their  ancestor/* 

In  Louisiana  the  heirs  of  a  deceased  spousfe  are  not  bound  to 
await  the  settlement  of  a  community  before  bringing  a  petitory 
action  to  recover  their  share  in.it/*  whether,  the  coi?imunity  is 
insolvent  or  not/*  Where,,  in  the  san^e  State,  an  heir  brought  a 
petitory  action  both  as  siiph  and  as  administrator  of  his  mother's 
succession,  it  was  held  that  he  could  not  recover  as  admipistrator 
where  it  appeared  that  the  other  heirs  did  not  authorize  the  suit 
but  had  accepted  the  succession  and  made  a  partition/^  In  the 
same  State  an  heir  to  whom  his  mother's' paraphernal  claim  against 
the  community  has  descended  may  enforce  it  as  an  ordinary 
claiuL** 

§  624.  Administration  in  General. 

Administration  is  usually  unnecessary  where  there  are  no  com- 
munity debts/*     Under  the  Spanish  law  in  force  in  the  Philip- 

79.  MiUer  y.  Miller^  34  Tex.  CW.  288,  69  8.  W..218j  SehliedarT^Boiilet, 

367,  78  8.  W.  1085.  124  La.  658,  50  So.  617. 

79.  Heidelberg:  ▼.  Befarens  (Tex.),  79«  Gfeorge  v.  Delanej,.!!!  I4u760, 

85  8.  W.  1029.  35  So.  894;  Ogden  ▼.  LeUnd  U^uirer- 

74.  Thomas  v.  Wilaon  (Tex.)>  204  sity,  49  Liu >iim.  190,  21  So«  684^ 

8.  W.  1010.  80.  lejj  y.  Bpbeon,  118;  La.  396^  3 

78.  Arnold  ▼.  Ho^,  20  Tez*.  Ciy.  So.  472. 

211,  49  8.  W.  714.  81.  Wilson  ▼.  Ober,  109  Lft.  718,  33 

.    78L  Clements  v.  MaoKj)  50  Tex;  Civ.  So.  744. 

158, 110  8.  W.  185..  83.  Thompson  t.  Vance,  110  La.  86, 

.   77.  ,Johnslon  ▼.  Boe^Kho^d   CTex.),  .'U  So.  112».    .>...,. 

171  8.  W.  282.  88.  In  r«  Wilson 'fl^.  Estate,  (Aria.), 

78.  Henry  t.  MeNew,  29  Tex.  Civ.  .    168  Pa  503^  Qnoeessioii  .of  .mtel|^  Han. 
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pioies  «(  smrriyiBg  husband  hjBm  tl^  ri^t  to.  administer  the  com- 

mimity  property  and  after  his  death  hia  adminiatrator  ia  the 
proper  adxDiniatrator.*^  In.Texaa  the  aurvivor  haa  the  rig^t  to 
settle  the  ooimnimity  property  £oc.the  paTmeot.of  dabta  without 
administratioa^'".  his  power  being  not  limited .  to  the;  property,  de- 
scribed in  the  inYentoiy,  but  including .  all  comnumity  property 
and  debta.*!  .  Such  right  is  exclusive  if  a  petitiioa  for. leave  to 
qualify  as  survivor  is  filed  within  four. months  after  the  death  of 
the  deoeaaed,  though  an  administrator  haa  been  appointed  in  the 
meanftime.'-.  The  court  may  appoint  a  statutory,  adminiatrator^'* 
or  a  temporary  administrator," .  or  community  projwrty  jnay  be 
partiticmed  between  the  survivor  and  the  heirs  by  ^igreemeaott*^ 
The  eommunity  estate,  eannot- be  distributed  nntil  a  yeal*  has  ex- 
pired after  the  filing  of  the  bondb.*^  rA/bond/  gjiven  by  a  survivor 
deaeribing  himself  as  '^  admiiustratot ''  will  not  qualify  hixn  as 


sur^vor.** 


In  Arizona,  where  a  will  d&spbsea  of  dommimlty  property,  the 
court  may  assume  jurisdiietion  of:  all  colnmunity  property  to  deter- 
mine community  debts,  and  may  direct  the  payment  of  the  debts 
therefrom.**  In  Louisia;oa,  where  a  conununity  is  unsettled  at  the 
death  of  a  survivor  and  where  the  heirs  of  both  spoused  are  thdir 
children,  the  succession  of  such  survivor  carrier  with  it  the  settle- 
ment of  the  community/*  but  community  property  cannoti  be 
administered  in  a  deceased's  spouse's  succession  except  where 
necessary  to  pay  community  debts.**  A  dative  tutor  appointed  for 
minor  children  whose  mother  is  survivor  may,  if  creditors  and 
legatees  do  toot  object,  adininifeter  on  the  succession  ef  thie  decefesed 
in  its  entirety  without  administration  eo  nomine  or  bond.**.  A 
widow  and  sole  heir  ab  intestato  may  invoke  the  aid  of  the  court 


'  ■> 


TJnrep,  Cas.  (La.)  312;  Molina  ▼.  Ba-  90.  Cheek  ▼.  HartXTex.),  111.8.  W. 

Tttire*,  IS  ArU*  34a,  t39  P*  XT-    .  775,. 

a4b  ^ESnriqu^s  ^t.  Oo^Tiongto,  220  XT.  91.  Houston  Fire  &  Maxiae  Ins.  Qo. 

S.  307,  31  8.  Ct^  433,  5S  U  Ed-  — .  T.  8waJn  (T«x.),  :U4  8,  W.  149.  ; 

.8«,  Le^ry.  v.  W.  L*  Uw>ij  *  Co.  99.  Green  ▼.  White,  18  Tex,  Civ.  5^9, 

(Tex,),  87  8.  W.  205,  4$  8.  W.  389.r  > 

891.  Thongs  y.   fUnt   NM-   Bimk  ..,.  98.' lift 'Tonrettf  T4  Ij«  Teiir«tte,'l5 

{T«r.),  127-8.  W,  944.   ,          >  .  Am.  800,  I3T/P4  4291, 

*7.  J»  re  Chapman ^iSrtaile  (Tex.),  94.  Kremer  ▼.  Kremer,  121  La,  464, 

21S8«W«989.  4«.So,«0CV.           -...^     .     ,        . 

89.    Clark    ▼..  First.    Nat    Bank  ;      9Il  Festimonv^CIemen^^  13j^l.a.  9?8, 

(Tea.),  810  a, W.  677.    .  •' 6<^  So.  304. .                                     i 

98.  Hiitk.*v.  Hath  (T^x;),  187r8.  W.  .99.  eueeeesiofi  o£.  KepM  H?.  ](a. 

523.                                                    V    .  •  249»  36  8o«  9My-'          .  .    • 
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to  preseire  the  oommimity  property,  if  no  other  person  is  appointed 
charged  with  that  du^.*^  The  right  of  usufruct  ia  not  defeated 
because  the  survivor  also  takes  out  administratioiLy*'  and  a  widow 
in  community  is  not  obliged  to  give  bond  as  usufructuaiy  of  oom- 
munily  property  inherited  by  her  under  her  husband's  wilL** 

In  the  same  State  a  surviving  husband  administering  his  wife's 
aucoession  and  claiming  the  usufruct  of  the  deceased's  share  in 
the  community  property  cannot  claim  from  a  child  of  the  marriage 
a  collation  of  advances  to  him  during  the  marriage,  nor  provoke 
a  settlement  between  such  children  by  charging  them  with  adrances 
during  the  lifetime  of  the  deceased,  subh  accounting  being  avail- 
able (mly  in  partition  between  the  forced  heirs  of  the  wife.^ 

In  Washington  a  surviving  husband  who  is  solely  interested  in 
the  community  property  may  bind  himself  by  a  contract  with  a 
third  person  to  act  formally  as  administrator  for  a  fixed  compen- 
sation.' In  the  same  State  the  whole  community  property  is 
subject  to  administration  on  the  death  of  a  spouse^*  but  adminis- 
tration of  the  undivided  half  only  cannot  be  collaterally  attadced, 
though  irregular/ 


§  625.  Control,    Management,    and    Collectioii   of 
Assets. 
A  surviving  husband  controls  the  community  assets,  by  way  of 
administration,  however,  until  the  debts  of  the  marriage,  which 
are  in  effect  his  debts,  are  settled,  as  prior  to  all  claims  for  a 
distribution.'     A  survivor  is  not  precluded  from  claiming  com- 

87.  Barber  ▼.  Watson,  105  La.  326,  as  otherwiae  provided  bj  statata  m 

29  So«  889.  that  equity  thereafter  has  jurisdietioa 

96.  Queeession  of  McGee,  132  La.  to   determine   such   questions   as  ths 

335,  61  Bo.  394.  wife  ^8    commimitT'    interest    in    the 

99.  Sueeession  of  Glaneey,  114  La.  estate.    Clark  v.  Baker,  76  Wash.  110, 

1051,  38  So.  826.  135  P.  1025. 

1.  Succession  of  Hanna,  126  La.  475,  4.  Wiley  v.  Verhaest,  52  Wash.  475, 

52  S6.  669.  100  P.  1008 ;  In  re  Gnye  's  Estate,  54 

a.  In  re  Field's  Estate,  33  Wash.  63,  Wash.  264,  103  P.  26. 
73  P.  768.  5.  Hawlej  ▼.  Orescent  City  Bank,  26 

S.  Magee  t.  Big  Bend  Land  Co.,  51  La.  Ann.  230;  WiUlamt  ▼.  Fuller,  27 

Wash.  406,  99  P.  16 ;  First  Nat.  Bank  La.  Ann.  634 ;  Oordier  v.  Cage,  44  Tei. 

T.  Cunningham,  72  Wash.  532,  180  P.  352;  Cook  ▼.  Norman,  50  Cat  633. 
1148.                                                       *      On  ^fissohitfon  of  marriage  hj  di- 

After  a  nonintervention  wffl  is  proven  Toree,  community  property  most  sat* 
and  the  estate  ndjudgod  solvent  and  ^  Ssf^  eommunlty  debts  inearred  befoTt 

the  executors  have  undertaken'  their  institution  of  the  divorce  suit.  Bichey 

office,  the  estate' is  temoved  from  the  t.  Hare,  41  l>ez.  386«    Aad  aeo  ICan 

probate    court's   jurisdiction,   except  v.  Mann,  24  La.  Ana.  437. 
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munity  property  bv  the  fact  that  it  has  l>een  inventor i^d  as  separate 
property,'  nor  from  claiming  separate  property  which  has  bejBu 
inventoried  as  community  property,'  but  if  the  administrator  of 
the  deceased  claims  separate  property  of  the  grurvivor  as. community, 
projwrty,  the  survivor  must  Jitigate  the  question.* 

In  Louisiana,  since  the  settlement  of  a  deceased  wife'd  estate, 
does  not  involve  a  settlement  of  the  comn>unity  ^operty,  hei: 
administrator  cannot  assume  control  of  the  latter.*  .A  widow,  as 
administratrix  of  her  deceased  husband's  succession  and  natural 
tutrix  of  her  minor  children,  may  maintain  ejectment  against  an 
alleged  lessee  of  the  succession  and  community  property.       , 

In  Texas  it  is  held  that  where  the  community  estate  is  insolvent, 
and  the  will  of  the  deceased  empo'wered'his  executor  to  manage 
faia  estate  in  the.  interest  of  .the  creditor^,  ;the.. powers  of  the  e^- 
ecutor  included  'both  community  and  separate  estate.^^  Under  th^ 
statute  in  that  State  a  survivor  does  nof,  bj^  qu^Kifying  as  sucb, 
become  the  owner  of  community  property  so  as  to  make  the  heirs 
of  the  deceased  the  creditors  of  such  survivor  for  their  interests.** 

§  626.  Accounting  and  Settlement. 

In  Louisiana  attorney's  fees  and  expenses  of  administration  of 
a  succession  and  the  consequent  administration  of  the  community 
are  to  be  paid  by  each  in  proportion  to  the  interest  of  each.*'  In 
the  same  State,  to  constitute  an  adjudication  of  property  owned  in 
indivision  by  a  survivor  and  minor  children  of  the  deceased,  there 
must  be  a  decree  of  court  adjudging  the  property  to  such  survivor, 
whicb,  or  an  act  of  adjudication  based  on  the  same,  must  be 


As  to  the  BurviTor's  Belling  real  es- 
tate, Sec.,  for  pajment,  there  are  num- 
erous decisions.  Gharpauz  y.Belloeq, 
31  La.  Ann.  164;  Wright  v.  MeOinty, 
37  Tex.  733.  It  is  a  long-established 
principle  that  a  sale  of  community 
property,  fairly  made  by  the  surviving 
husband  for  discharging  the  commu- 
nity obligations,  cannot  be  disturbed 
by  the  wife's  heirs;  and  that  (inde- 
pendently of  later  requirements)  he  is 
not  required  to  exhaust  the  personalty 
bfore  selling  land  for  that  purpose. 
Wenar  v.  Stenzel,  48  Tex.  484;  Haw- 
ley  V.  Crescent  City  Bank,  26  La.  Ann. 
230. 

6.  Huey  v.  Huey,  Man.  TJnrep.  Cas. 
(La.)  264. 


7.  Koppehnan  v.  Koppelman,  94 
Tex.  40,  57  8.  W.  570. 

8.  Lloyd  ▼.  Lloyd,  34  Wash.  84,  74 
P.  1061. 

9.  Hawes  v.  Baxter,  46  La.  1286,  16 
So.  198;  Succession  of  Fernandez,  60 
La.  Ann.  564,  23  So.  457. 

10.  Campbell  v.  Hart,  118  La.  871, 
43  So.  533. 

11.  Carleton  v.  G^ebler,  94  Tex.  93, 
58  S.  W.  829. 

12.  Faris  v.  Simpson,  30  Tex.  Civ. 
103,  69  S.  W.  1029. 

IS.  Suceession  of  Webre,  49  Ann. 
1491,  22  So.  390;  Sims  v.  Billington, 
50  La.  Ann.  968,  24  So.  637;  Succes- 
sion of  Bothick,  52  La.  Ann.  1863, 
28  So.  458. 
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reoorded  in  the  mortgage  records  in  the  parish  where  the  land 
lies/^  but  a  failure  to  do  bo  will  be  cured  by  the  substitution  of  a 
special  mortgage  under  the  statute.^^  In  the  same  State,  where 
the  funds  of  the  community  are  insufficient  to  pay  the  claims  of 
both  wife  and  husband,  the  claims  of  the  former  must  be  paid 
before  the  latter.**  Where  a  surviving  wife  assents  to  the  settle- 
ment of  her  husband's  succession  by  a  dative  tutor,  the  settlement 
carries  with  it  as  an  incident  the  settlement  of  the  widow's  ri^ts 
in  the  community.*'  In-  Texas  a  survivor  must  account  for  all 
claims  due  the  estate  at  tlie  time  of  qualification  as  such,  with 
interest,  unless  the  claims  are  shown  to  be  uncollectible.** 


14.  SaooeflsiQii  of  Burgoiflres,  104  17.  Sacceedcui  of  Keppel,  113 
La.  46,  28  So.  833.  246,  36  8o.  955. 

15.  Brewer  ▼.  Wright,  130  La.  4in,  13.   Koppelmatui    ▼.    Koppelwna, 
53  So.  160.  94  Tax.  40,  59  8.  W.  327. 

16.  Bergej  ▼.  Labat,  1,13  La.  992, 
36  So.  829. 
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ACTIONS. 

fiBcnoN  627.  Aetions    Between  Spouses  at  Law. 

628.  In  Equity. 

629.  Effect  of  Statute  of  LimiUtions. 

630.  Effeet  of  Divorce  or  Abandonment. 

631.  Under  Married  Women's  Acts  in  General. 

632.  Implied  Statutoi7  power  to  Maintain  Action* 

633.  Torts  in  General^ 

634.  Assault  bj  Husband  on  Wife. 

635.  tyectmeot 

636.  Beplevin. 

637.  Nefi^ligenoe. 

638.  Contract. 
63B.  Partition. 

640.  Amount^  JBzpended  for  Neeesaaries. 

641.  Confession  of  Judgment. 

642.  Trover. 

643.  Aetionib  by:  Wife  against  Third  PeMons. 
644.;  .In;Eiqiiity. 

645.  Under  Married  Women's  Acts. 

646.  Necessity  of  Joining  Husband  as  Party-at-Law. 

647.  In  Equity. 

648.  Necessity  of  Guajdian  ad  Litem  or  Next  Friend. 

649.  Effect  of  Husband's  Befusal  to  Join. 

650.  Effect  of  Separation.' 
65  V  Compromise  of  Claim. 

652.  Contract.  ,  . 

653.  Confession  of  Judgment. 
,654.  Submission  to  Arbitration. 
.655.  Jn  Tort;  In  General 

656.  Under  Married  Women's  Acts. 

657.  Trespass. 

658.  Professional  Negligence. 

659.  Assault  and  Battery. 

660.  Ejectment  and  Forcible  Detainer. 

661.  Beplevin. 

662.  Personal  Injuries  to  Wife. 

663.  Fraud  and  Deceit. 

664.  libel  or  Slander. 

665.  Malicious  Prosecution. 

666.  Injury  to  Wife's  Personal  Property. 

667.  Trover. 

668.  For  Loss  of  Husband  ^s  CoMariiwn  and  Services. 

669.  For  Death  of  Husband. 

670.  Pleading. 

671.  Defences  to  Action  by  Wife. 

672.  Damages. 


§  628  HUSBAND  AND  WIFE.  664 

•  •    ■ ; 

Sfeonoxi  673.  Abatement  and  Buryival  of  Action. 

674.  Husband's  Rights. 

675.  For  Mental  Anguish   Suffered  by  Wife. 

676.  Seduction  of  Wife.  , 

%11,  For  Loss  of  Consortium  and  Medical  Expenmi 

678.  For  Loss  of  Services. 

679^.  For  Death  of  Wife. 

680.  Necessity  of  Joinder  of  Wife* 

681.  Actions  against  Wife  in  General. 

682.  Under  Married  Women's  A^ts. 

683.  Trover. 

684.  Actions  against  Wife. 

§  627.  Actions  Between  Spouses  at  Law. 

JSTeither  spouse  can  sue  the  other  at  coim)aoii  law,**  la  States 
having  no  sufficient  enabling  act,  and  considerate  for  the  old  policy 
of  preserving  domestic  harmony,  the  married  wotien  cannot, 
even  by  next  friend,  sue  the  husband  at  law  upon  a  contraqt  made 
during  cov^rture.'^  But,  as  we  shall  hereafter  see,  equity  and 
modem  l^slation  introdude  a  differfent  principle.  '"'^ 

This  disability  of  the  spouses  to  sue  one  another  is  not  ^erely 
the  technical  one  that,  under  the  old  procedure^  husband  aad  wife 
must  join,  but  is  founded  on  the  principle  that  hudbuhd  ifild  wife 
are  one." 

§  628.  In  Equity.  ^  =  > 

Equity  is  the  proper  forum  in  which  to  enforce  contracts  be- 
tween spouses  where  they  cannot  sue  .at  law.^'     That  is  the  forum 

19.  Hobbs  T.  Hobbs,  70  Me.  381;  SI.  Blackburn,  X,  in  Phillips  t.  Bar- 
Bhane  y.  Diekson,  111  Ark.  353,  163      net,  1  Q.  B.  D.  4361 

B.  W.  1140;   Lawler  t.  Lawler,  107  22.  Hecknian  v.  Hecxman/ 215  Pa. 

Ark.  70,  153  8.  W.   1113;   Gillan  ▼.  203,  64  A,  425,  114  Am.  Bt  B.  953; 

West,  232  Pa.  74,  81  A.  128 ;  Wbiting  Greenwood  y.  Greenwood,  113  Me.  226, 

y.  Whiting,  114  Me.  382,  96  A.  500;  93   A.  360;   Perkins  yl  BletW,  107 

Pitcher  y.  Griffiths,  216  Mass.  174,  103  Me.  443,  78  A.  574;  Bishop  y.  Bour- 

N.  E.  471;  Copp  y.  Copp,  103  Me.  51,  geois,  58  N.  X  Eq.  417,  43  A.  655; 

68  A.  458.  Spruance    y.    Equitable     Triirt    Co. 

Lord     Harwicke,     in     Lannoy     y.  (I>el.),  103  A.  577;  McKie  y,  McEJe, 

Duchess  of  Athol,  2  Atk.  448;   1  Bl.  116  Ark.  68,  172  S.  W.  8Srl;  Biker  y. 

Com.  442;  2  Kent  Com.  129.  The  mar- '  Hiker,  83  N.  J.  Eq.  198,  693,  92  A. 

ried  women's  acts  in  this  country  haye  586;  Schomaker  y.  Schomal^erj^  247  Pa. 

changed  the  common  law  greatly  as  to  444,  93  A.  460;  Abramsky  y.  Abram- 

the  mutual  right  of  suit.    And  see,  as  sky,  261  Mo.  117,  168  S.  W.  1178;  1% 

to  modern  rules.  Transactions  between  re    Hoffman,    199    P..   448;     In    re 

Husband  and  Wife..  Haynes'  Will,  82  Misc.  228, 143  N.  T. 

20.  Bitter   y.  Bitter,  31   Pa.   396.  S.  570;  Crosby  y.  Clem,  209  Mass.  193, 
Neither    assumpsit   nor   replevin   can  95  N.  E.  297. 

thus  be  maintained.    Hobbs  y.  Hobbs,.        In  Pennsylvania  it  is  held  tkat  this 
70  Me.  381,  383.  right  is  not  taken  away  by  a  statute 

prohibiting  her  from  aning  her  hns- 
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in  which  to  enforce  rights  accruing  to  a  wife  and  children  under 
the  South  Carolina  statute  providing  where  the  hu^hand  off  such 
wife  shall  convey  more  than  one  fourth  of  his  real  estate  after  the 
payment  of  debts  to  a  concubine,  the  excess  over  shall  be  void  in 
favor  of  such  wife  and  children.**  She  may  restrain  him  by 
injunction  from  interfering  with  the  peaceable  possession  of  her 
property.** 

Where  the  wife,  through  threats  of  bodily  injury  and  frauds  is 
induced  to  convey  to  her  husband  all  her  interest  in  certain  prop- 
erty bought  chiefly  with  her  money,  she  is  not  barred  from  relief 
in  equity  for  the  duress  and  fraud  by  the  fact  that  she  condoned 
his  cruelty  by  returning  to  him  and  living  with  him  ais  his  wife. 
Condonation  in  its  proper  sense  has  reference  only  to  marital 
rights  and  liabilities  as  such,  and  to  none  other,  and  while  acts 
which  amount  to  condonation  of  marital  wrongs  as  such  may  be 
evidence  of  ratification  of  an  act  done  under  duress,  or  waiver  of 
a  fraud  leading  to  the  act,  they  are  not  necessarily  conclusive. 
The  question  is  not  whether  there  has  been  condonation^  but 
whether  the  act  which  the  plaintiff  seeks  to  have  declared  void  bas 
been  in  any  way  ratified  by  her.  If  it  has  been,  then  she  must 
stand  by  it,  ind  if  it  has  not  been,  then,  unless  barred  by'  estoppel 
or  laches,  ste  may  avoid  it;  And  that  is  so  whether  or  not  she 
has  condoned,  so  far  as  respects  her  marital  rights,  the  violence 
by  means  of  which  she  was  led  to  the  act,  Whether  there  had 
been  ratification  is  a  question,  not  of  law,  but  of  fact** 

Where  a  wife's  remedy  at  law  is  adequate  she  cannot  sue  in 
equity."  In  Massachusetts  a  husband  may  sue  his  wife  in  equity 
during  coverture  to  try  the  question  of  their  respective  title  to 
property.**  In  the  same  State  the  statute  forbidding  actions  be- 
tween spouses  iat  law,  and  providing  that  it  shall  not  be  construed 
to  authorize  wich  suits  in  equity,  has  been  held  not  to  prevent  a 
suit  in  equity  by  the  wife  to  recover  from  her  husfband  her  separate 
property  which  has}  been  obtained  from  her  by  fraud  and  coercion.** 

In  Michigan  a  husband  who  has  given  his  wife  no  cau^e  for 

band,  aucli  stattite  only  applying  to  See    also    Womack    ▼.    Womaok,    73 

actions  at  law.    Heckman  t.  Heckman,  Ark.  281,  83  S.  W.  937,  1136. 

215  Pa.  203,  64  A.  425.  26.  Niehans  v.  Niehans,  141  App. 

8S.  Williams  v.  Halford,  64  8.  0.  I>iv.  851,  125  N.  Y.  8.  1071. 

396,  42  8.  K  187.  27.  Lombard  v.  Morse,  155  Mass. 

M.  Lemon  v.  Lemon,  141  Ga.  448,  136,  29  N.  K  205,  14  L.  B.  A.  273. 

81  8.  E.  118.  28.  Frankel  t.  Frankel,  173  Mass. 

25.  Hoag  V.  Hoag,  210  Mass.  94,  96  214,  53  N.  £.  398,  73  Am.  St.  B.  266. 
N.  K  49,  36  L.  B.  A.   (N.  8.)   329. 
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divorce. may  enjoin  her  from  conducting  a  busip^  in  competitiou 
with  hia."  In  that  State  a  wife  need  not  be .  represented  .by  a 
trustee  in  the  enforcement  of  her  contracts,  with  her  husband 
respecting  her  separate  estate/^ 

The  Missouri  statute  giA'ing  the  wife  the  right  tp  a  decree  f(» 
the  sole  possession  of  her  real  estate  held  ".  in  her  own  right  '* 
where  she  leaves  her  husband  for  cruelty  is  not  limited,  to  land  of 
which  she  holds  the  legal  title,  but,  being  highly  remedial,  extends 
to  land  of  which  she  holds  only  the  equitable  title.*^  In  the  same 
State  she  may  sue  him  in  equity  during  Qoverturefco  recover  her 
property  to  which  he  has  wrongfully  taken  title  in  his  own  name." 
The  statute  in  the  same  State  giving  her  power  to  sue  him  at  law 
does  not  affect  her  right  to  sue  him  in  equity  also  for  the  protection 
of  her  separate  estate.*'  Prior  to  the  Married  Women's  Act  in 
that  State  spouses  could  become  each  other's  debtor  and  creditor, 
and  enforce  their  rights  in  equity  as  such  where  the  wife  has  a 
separate  estate." 

Under  the  Pennsylvania  and  Maryland  Marrie4  Women's  Acts 
a  wife  may  maintain  a  bill  in  equity  against  her  husband  to  pro- 
tect  her  separate  estate  and  enforce  property  rights.**  -In  South 
Carolina  a  wife  who  has  purchased  a  mortga^  on  property  of  a 
partnership  of  which  her  husband  is  a  member  may  foreclose  it** 
In  Texas  a  wife  may  sue  her  husband  for  the  protection  of  sep- 
arate property  in  his  possession  against  waste  or  damage,  for  its 
recovery  when  wrongfully  converted,  and  to  have  a  resulting  trust 
declared.*^  The  ignorance  of  a  wife  as  to  her  rights  under  the 
Virginia  Married  Women's  Act  passed  after  her  marriage  does  not 
entitle  her  to  recover  in  equity  property  the  proceeds  of  which 
have  been  expended  by  her  husband.**  In  Vermont  she  may  have 
specific  performance  of  a  contract  to  convey  land  to  him.** 

t9.  Boot  ▼.  Boot,  164  Biieh.  038,  130  Md.    167,    98    A.    537;    Heeknun   v. 

K.  W.  194,  17  Det.  Leg.  N.  1322.  HeckmaHi  215  Ps.  203,  64  A.  425, 114 

80.   BandaU  T.  BandaU,  37   Mieh.  Am.  S.t.  B.  953;  Ireland  ▼.  IreUnd, 

563.  244  Pa.  489,  90  A.  911. 

31.  Baekman  r.  Saekman,  143  Mo.  86.  Youmans  t.  Yoamans,  04  B.  0. 
576,  45  8.  W.  264.  8S,  77  S.  E.  755. 

32.  Beed  y.  Painter,  145  Mo.  341,  37.  Borton  v.  Borton  (Tex.),  120  a 
46  8.  W.  1089.  W.  192 ;  Heintz  ▼.  Heintz,  56  Tex.  <St. 

33.  Woodward   v.   Woodward,   148  403,  120  8.  W.  941. 

Mo.  241,  49  8.  W.  1001.  88.  Throckmorton  t.  Throdonorton, 

34.  Grimes  y.  Beynolds^  184  Mo.  679,      91  Va.  42,  22  8w  £.  169. 

83  8.  W.  1133.  38.  Kittredge  y.  Kittr»dge»  7»  Yt 

35.  Mastennan  y.  Maaterman,  129      337,  65  A.  89. 
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§  <i^.  6ff«et  of  Statute  o<  LitmtatiQas.   ., 

At  common  lai^  th^.  Statute  of  I^imitatiop^cloef  ,iu>t  b^n  to  ruii 
against  a  clai^  of  one  spouse  against,  tlio  other  till  a|ter  cpverture 
oeases/^  but  it  is  otherwise  where  the  statute  permits  the  spouse  to 
sue  both  at  law  and  in  equity.^^ 

§630.  Effect' 6t  Divorce  or  Abandonment. 

There  is  sound  policy  in  discouraging  the  pair  from  making  of 
their  matrimonial  bickerings  at  catise  6f  action  for  damages  against 
one  another.  However  it  may  be,  at  tliis  dayj  therefore,  as  to 
actions  of'  contract,  or  proceedings  in  equity^  arising  out  of  their 
distinct  property  relations,  the  wife  has  il6  caitse  of  action  in 

damages  against  her  husband  for  a  pure  tort  cotiimitted  upon  her 

*  •  •  •  ,  ,•  ,    ^  ^ 

person  during  the  marri&ge  relation,  stioh  as  assault  ot  false 
imprisonintot.  And  as  the  objection  to  such  actions  is  not  merely 
one  of  procedure,  the  fact  that  she  has  since  procured  a  dii^orce 
will  not  enable  her  to  bring  such  a  suit.** 

A  decr^  a  mensa  et  thoro  will  iot,  in  New  Jersey,  enable  a  wife 
to  bring  any  action  at  law  against  him.**  '  Under  the  Connecticut 
stattite  only  a  wife  abandoned  by  her  husband  may  inaintain  an 
action  against  him  on  a  contract." 

§  631.  Under  Married  Vfomea*^  Acta,  in  GeneraL 

But  in. some  States  the  legislature,  permits  the  wife  to  sue  her 
hufibandy  as  well  as  others,  in  respect  of  her  separate  property.** 
Under  the  North  Carolina  statute  a  wife  may  maintain  an  action 
against  her  husband.**  In  Alaska-  a.  wife  cannot  maintain  an  ao* 
tion  against  her  husband  for  necessaries  of  life,  nor  for  any  other 
act  or  failure  of  duty  oonnected  with  or  arising  out  of  the  marital 
i«Iation.*^  Under  the  Arkansas  statute  a  wife's  representatiye$ 
may  maintain  an  ^action  against  her  husband  for  her  wrongful 
death,**  and  in  that  State  and  in  Virginia  she  may  sue  her  hua- 


40.  In  re  Graeie's  Estate^  158  Pa. 
SSI,  27  A.  1083. 

41.  Biee  v.  CrosieT,  139  la.  629,  117 
N.  W.  984* 

4ft.  PhiUips  T.  Bamett,  1  Q.  B.  D. 
436;  Abbott  t.  Abbott,  67  Me.  304. 

4S.  Dram  ▼.  Drnm,  69  N.  J.  Law, 
567,  55  A.  86. 

44.  Mnller  v.  Witte,  78  Oonn.  495, 
68  A.  756;  Mathewson  ▼.  Mathewson, 
79  CoiUL  23,  63  A.  285,  5  L.  Bi.  A. 
(N.  S.)   611. 


45.  Davis  t.  First  Nat.  Bank,  5  Neb. 
242;  Hardin  ▼.  Gorard,  10  Btah 
(Ky.),  259;  Scott  v.  Scott,  13  Ihd. 
225 ;  Chestnut  y.  Chestnut,  77  BI.  346. 

46.  Graves  t.  Howard,  159  N.  QL 
594,  75  S.  E.  998. 

47.  Decker  v.  Kedlj,  148  F.  681,  79 
C.  C.  A.  305. 

46.  Fitzpatrick  t.  Owens,  124  Ark. 
167,  186  8.  W.  832,  187  8.  W.  460. 
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band's  estate  at  law/*  Where  a  wife  may  main  tain  an  action 
against  her  husb&nd  for  a  personal  defbt,  marriage  will  not  operate 
to  discontinue  a  suit  begun  by  the  wife  against  the  husband  before 
marriage.'*^ 

§  632.  Implied  Statutory  Power  to  Maintain  Action. 

There  is  much  conflict  of  authority  as  to  whether  the  acti  re- 
moving the  disabilities  of  married  women  to  sue  repeal  by  impli- 
cation the  provisions  in  the  statutes  of  limitations  allowing  marred 
women  to  sue  a  certain  time  after  the  removal  of  the  ^^  disability  " 
of  coverture.  The  majority  of  the  courts  which  have  passel  on 
this  topic  hold  that  there  is  an  iznplied  repeal  and  that  a  married 
woman  under  the  so-called  Married  Women's  A^t^  must  bring  suit 
within  the  statutory  period  named  for  other  adults  i^nd  for  the 
following  reasons :  . 

First,  that  it  is  the  disability  as  the  result  of  marriage,  and 
not  the  marriage  itself,  that  is  the  r.eason  for  thp.exceptiom  or 
saving  clause  in.  the  general  statute.  It  is  the  disability  that  is 
removed;  the  marriage  status  is  not  in  contemplation  for  removal 
as  an  impediment 

Second,  the  reason  for  the  exception  ceasing,  the  saving  clause 
ceases  also,  and  is  no  longer'  protective  of  the  married  woman.*^ 

The  courts  which  take  the  opposite  view  rely  on  the  fact  that 
implied  repeal  of  statutes  is  not  favored  and  that  state  the  fd- 
l6wing  reasons: 

First,  the  wife  is  always  largely  under  the  influence  and  control 
of  her  husband,  and  the  naked  legal  right  to  sue  may  be  of  little 
avail  to  her  if  his  influence  or  command  be  that  suit  shall  not  be 
brought. 

49.  Free  v.  MaxweU  (At|:.),  212  S.  rpd,  83  lU.  171,' 25  Am.  B.  309;  Beat^ 

W.  325;  De  Baun's  Ez'z  v.  De  Bann,  tie  v.  Whipple,  154  lU.  273,  40  N.  R 

119  Va.  S5,  89  S.  E.  239.  340;  Brown  y.  Consens,  51  Me.  301; 

90.  HoUand  ^.  Biggs,  53  Tex.  Civ.  King  v.  Merritt,  67  Mielu  104,  34  N. 

367,  116  S.  W.  167.  W.  68^;  Murphy  ▼.  J.  H.  Evams,  *c, 

n.  In  the  following  States  it  baa  Co.,  52  Neb.  593,  72  N.  W.  960 ;  Niae- 

been  held  that  there  is  an  implied  re-  ley  v.  Bnibaker,  192  Pa.  388,  43  A« 

peal  of  the  exception  in  the  statutes  967;    Mclrvin   ▼.   Lineoln    Memorial 

of   limitation    by   enactment    of   the  UniTerBity,  138  Tenn.  260,  197  8.  W. 

married  women's  acts:  862,  L.  B.  A.  1918C,  191.     England: 

Moody  V.  Sonthem  P.  Co.,  167  Cal.  Lowe  v.  Fox,  L.  B.  15  Q.  B.  Div.  567; 

786,  141  Pae.  388  (relying  on  express  Weldon  v.  Neal,  32   Week.   B.  828; 

language    of    statute) ;     Perkins    ▼.  Cameron  ▼.  Walker,  19  Qnt.  212. 
Crompton,  69  Ga.  736 ;  Castner  v.  Wal« 
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Second)  mere  ability  to  sue  does  not  create  an  obligation  to  do 

Third,  there  is  no  logical  impropriety  in  the  legislature  provid- 
ing that  a  married  woman  may  sue  atone^  and  in  providing  also 
that  she  may  be  given  time  to  sue  after  the  disability  of  coverture 
is  removed ;  therefore,  a  repeal  of  the  earlier  atatute  by  implica- 
tion is  not  efPected  by  reason  of  repi^ancy  in  the  two  acts. 

Fourth,  a  married  woman  is  not  exempted  from  the  operation 
of  the  general  statute  merely  because  she  is  not  allowed  to  sue 
alone,  but  on  account  of  the  marital  relation  itself,  which  may  be 
supposed  to  disable  or  embarrass  her  in  the  assertion  of  her 
rights," 

8  633.  Totts  in  General. 

At  common  law  marriage  extinguished  all  rights  of  action  by 
the  wife  against  the  husband  for  antenuptial  torts."  A  wife  can- 
not, oven  under  Married  Women's  Acts,  maintain,  either  before 
or  after  divorce,  an  action  against  her  husband  for  a  personal  tort 
committed  during  coverture,"  In  Oklahoma  a  wife  may  maintain 
an  action  against  her  husband  for  a  personal  tort."    The  District 


68.  Jn  the  foUoimmg  States  it  liaa 
been  held  that  there  is  no  implied  re* 
peal  by  the  Married  Woi^ien's  Acts: 

Big  Sandy  Co.  v.  Barney,  162  Ky. 
Sae,  172  S.  W.  608;  LindeU  Seal  Es- 
tate Co.  ▼.  lindeU,  142  Mo.  61,  43  8. 
W.  3«8;  Babcock  v.  Adams  (Mo.), 
196  S.  W.  1118.  See  Mueller  v.  Beck- 
er, 263  Mo.  165,  172  8.  W.  322;  Carey 
▼.  Patersoa,  47  N.  J..  Law,  365^  1  A» 
473;  State  v.  Troutman,  72  N.  C.  551  j 
Wilkes  ▼.  Allen,  131  N.  C.  279,  42  8. 
E.  616;  Aehley  v.  Boehwell,  4S  Mio 
St.  396,  2  N.  B.  437 ;  Morrison  ▼.  Hol- 
laday,  27  Ore.  175,  39  Pac.  1100; 
Wiesner  v.  Zaun,  39  Wis.  188;  Blfier 
▼.  BoiTweU,  9  Wye.  57,  6»  P.  706,  61 
P.  «67. 

A  dietiiictkm  has  been  laid  down  ia 
ArkanSaa  whieh  iiads  no  sapport  elt^ 
where  that  there  ie  no  repeal  if  the 
etatate  prorides  for  action  within  a 
apeefilled  time  •  after  discoveortai^,' 
Hershy  y.  Lafhatt,>  42  Ark.  305; 
Ceo^t  r.  New«en,.68  Ark.  150;  5»6. 
M7.  'Whil«  there  is  b  repeal  hy. 


impKeation  if  the  statnte  provides  for 
action  within  a  specified  time  after  re- 
n.oval  of  disability.  Garland  Coun^ 
r.  Gaines,  47  Ark.  558,  2  S.  W.  460. 

tB.  Henneg^  v.  Ldmas,  145  tad. 
287,  44  N.  E.  462,  32  L.  B.  A.  848. 

54.  Abbe  v.  Abbe,  22  App.  Div.  483, 
48  N".  T.  S.  25;  Strom  v.  Strom,  98 
Minn*  42T,  107  N.  W.  1047;  Band^ 
field  V.  BantJfield,  117  Mich.  80,  75 
N.  W.  287,  5  Det.  Leg.  N.  145,  72  Am. 
St.  B.  550,40  i.  K.  A.  757;  Strom  v. 
Strom,  98  Miiitt.  427,  IWIC.  W:  1047, 
6L.  B.  A.  (N.  S.)  191,  116  Am.  St.  B. 
387;  Wilson  ▼.  B^o^wh  fTex.),  154  S. 
W.  S22^j  Sykee  v.  Spee^,  102  Tex.  451,' 
112^  Si  W.  422;  Peters  v.  -Peters,  156 
Oal;  32,  103  P.'  fll9;  Butterfield  •  v. 
Butterfleld;  195  lifo.  App.  87,  187  S. 
W:  296;  BbgeM^.  Rogers;  265  Mo. 
200,  177  8.  W,-38»;  LiHienkamp  vi 
Bippetoe,.  133  Tenn.  67,  179  S.  W; 
628,  L.  B/A.  19d6Bf,  «8l.  •  : 

W.  n*dertr  ^.  r«edeer,'4a  Okl.  «*4, 
140P.  1002^;  52  E.  B.  A'.*  (N.'S.)  f^O.^ 
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of  Columbia  fitatatd  ^n&'bling  a  ^ife  to  sue  for  t&rfd  oaxmnitted 
against  her  does  not  extend  to  torts  committed  by  her  husband 
against  her.** 

The  question  of  theefitect  of  the  modem  Married  Womto's 
Acts  in  giving  the  vnie  a  ri^t  to  sue  the  husfband  for  torts  com- 
mitted by  him  on  her  depends  on  the  language  of  each  act  Statutes 
enlarging  the  rights  of  married  woriien  to  contract  and  to  main- 
tain suits  both  upon  contract  and  for  tort  th^  same  as  that  given 
by  law  to  the  husband  have  been  uniformly  construed  to  pve  no 
greater  rights  than  the  husband  had  and  llierefore  not  to  confer 
the  right  to  sue  for  &  tdrt'for  the  reason  that  the  husband  had  no 
such  right."' 

In  other  States  where  there  are  statutes. authorizing  th^  wife  to 
contract  either  with  her  husband  or  with  others  and  providing 
that  she  may  sue  or  l^e  sued  alone  the  courts  liave  construed  those 
statutes  to  refer. solely  to  contractural  rights." 

In  still  other  States  statutes  somewhat  similar  are  held  merely 
to  give  the  right  to  sue  upon  causes  of  action  which  existed  at 
common  law  and  not  to  otherwise  enlarge  the  common-law  rights 
of  a  married  woman.** 

It  has  even  beeA  held  that  a  statute  giving  the  married  woman 
the  right  to  sue  for  torts  committed  against  her  as  fully  and 
freely  as  if  she  were  unmarried  did  not  confer  upon  the  wife  the 
ri^t  to  due  her  husband  for  damages  on  account  of  tort  committed 
by  him.*^ 

Statutes,  however,  declaring  that  married  women  are  given  all 
rights  as  if  sole  have  been  held  to  give  a  wife  the  right  to  sue  her 
husband  for  tort**  and  therefore  her  administrator  may  sue  for 
her  death  caused  by  her  husband.** 

59.  Thompson  v.  Thompton,  31  App»  0Ol  Thompson  r.  Thompson,  tl8  U. 

D.  C.  557.  S.  611^  31  Sup  Ct  111,  30  L.  R.  A. 

57.  Strom  ▼.  Strom,  96  Minn.  427,  (N.  6.)  1153. 

6  L.  B.  A.   (N.  S.)    191;   Dram  ▼.  61.  Fiedler  ▼.  Fiedler  42  Okla.  124, 

Drum,  69  N.  J.  Law,  6S7,  (^5  A.  86;  140  Pae.  1022,  52  L.  R.  A.  (N.  8.) 

Sehvltz  V.  Christopher,  65  Wash,  496,  189.     A  declaration  that  a  manied 

118  Pae.  629,  38  L.  B.  A.  (N.  S.)  780.  woman  shoald  hold  all  property  bere- 

S6.  Peters  v.  Peters,  156  Cal.  32 j  103  after  aequired  for  her  sole  and  aep*- 

Pae.  219,  23  L.  B.  A.  (N.  8.)   699;  rate  nse  was  held  to  grre  the  wif«  ths 

Bandfield  t.  Bandfield,  117  Mich.  80,  right  to  sue  the  husband  for  tort  in 

75  N.  W.  287^  40  L.  B.  A.  758.  Brown  v.  Brown,  88  Conn.  42,  89  A. 

89.  Peters  ▼.  Poters,  42  la.  188 ;  Ab-  889,  52  h.  B.  A.  (N^  8.)  18&     - 

bott  ▼.  Abbott^  67  Me.  304,  24  Am.  0$.  Fitspatrick  t.  Owsns,  124  Aik. 

B.  27.  167,  186  8.  W.  882,  187  a  W.  460,  L. 

B.  A.  1917B,  774. 


871  ••     AbTioRs."  §'634 

§  634.  A88adlt'by''ttn8t>aria  on  Wife. 

Husband  and  wife  cannot,  without' express  legislation  to  that 
effect,  be  indicted  for  the  larceny  or  burglary  or'afsbn  df  one  an- 
other's property,  lior' STjed  in  tort  iot  datnagies  respecting  such 

r  •  •     •  •       • 

mutual  ptog^erty,  moire  than  at  common  law;  iequity  and  the  Mar- 
ried WoHien's  Acte  importing  no  change  in  this  respect;  by  th^ 
mere  <Jreatlon  of  A  separate  estate  va  the  wife^s  favor.'*  The 
tendency;  toowever,'  is  to  exempt  each  from  the  coriisequeneefi'  of  the 
other's  tortft,  holding  husband  or  -t^ife  liable  only  fdr  the  wrong  to 
others  in  which  he  or  she  participates,  nor  permitting- the  incidental 
and  UQsajietioned  fraud,  injury,  or  neglig^oe  of  the  one  to  obstruct 
the  legal  remedies  of  the  other"  and  innocent  one.*^  A  husband 
who  GDmmimicftte»  syphilis'  to  his  wife  is  guilty  of  assault  rand 
battery.^  A  man  who  beats  a  woman  with  whom  he  has  gone 
through  a  marriage  ceremony  and  is  living  as  his  wife  is  liable 
under  the  Ddaware  statute  making  wife  beating  a  misdemeanor, 
though  the  marriage  was  void/'  The  punishment  for  such  offenoe 
may  be  either  a  whipping,  or  fine  and  imprisonment/^  Under  the 
Arkansas  constitution  providing  that  a  wile's  separate^  property 
ftoquired  either  beforo  Or  during  coverture  shall  remain  such,  a 
husband  may  be  guilty  of  larceny  of  his  wife's  property,**  and 
the  same  is  true  under  a  similar  Indiana  statute/*  Under  recent 
statutes  a  huc/band  may  be  proseeuted  for  slandering  his  wife/* 
In  some  States  a  wife  may  now  maintain  an  action  against  her 
husband  for  an  assault  committed  by  him  on  her,^^  but  under  some 

«S.  Thomas  t.  Thomas,  SI  m.  162;       QSS;  State  t.  FaltoB,  149  N.  C.  485, 
Sayder  t.  People,  SS  Midi.  108 ;  Mor-      A3  8.  £.  145. 
gan  ▼.  State,  S3  Ga.  307;  Overton  ▼.  71.  Gilmiiii  ▼.  Oilman,  78  N.  H.  4,  95 


State,  43  Tex.  61S.  A.     657,     L.     B.     A.     1916B,     907; 

64.  Moore  ▼.  Foots,  34  Mich.  448;  Brown  t.  Brown,  88  Conn.  42,  89  A. 
Flori  ▼.  8t.  Louis,  3  Mo.  App;  231;  889,  52  L.  B.  A.  (N.  S.)  185;  Mathew- 
CampbeU  t.  Qnaekeiklnuhv '  83  Mieh.  eon  ▼.  Mathewson,  79  Oonn.  23,  68 
a87;  Martin  t.  Bobetia,  65  HI.  129.  A.  285,  5  L.  B.  A.  <N.  B.)  611;  Fitt- 

65.  Stete  v.  Lankf6rd,  6  Boyee'e*  patriek  v.  Dwena,  124  Ark.  107,  186 
(Del.),  594j  102  A*  63.  8.  W.  $32,  L.  B.  A.  1917B,  774,  Ann. 

66.  State  ▼.  Oolline  (I>el.),  99  A.  87.  Cas.  1918C,  772;  Johnson  ▼.  Johnson, 

67.  State  t.   Finley,  '4   PennewOl  201  Ala.  41,  77  8o.  335. 

(DeL),  29,  85  A.  1010.  In   Johnson   v.   Johnson,   201    Ala. 

66b  Hmt  V.  State,  72  Ark.  241,  79  41,  77  So.  335,  the  eonrt  retaiarka: 
8.  W.  769,  105  Am.  Si.  B;  34, 65  L.  B.  "  The  andent  common  law  «f  Blag- 

A.  71.  land,  which  gaTe  the  hoahand,  at  leaat 

66.  Beaeley  v.  State,  138  Ind^  553,  among  'the  lower  rank  of  the  people,' 

as  K.  E.  35,  46  Am.  St.  B.  416.  the  n^^ht  to  reetrain  the  wife  of  her 

70:  Stayton  ▼.  State,  46  Tex.  Or.  B.  Bberty  and  to  chastiae  her   (1  BIk. 

205,  78  8.  W.  1071,  10«  Am.  St.  B,  Com.  444),  was  never  in  this  BtAtp  •>^«' 
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Married  Women's  Acts  a  wife  still  oaxmot  maintain,  an  aotion 
against  her  husband  for  his  assault  on  her/' 
§  635.  Ejectment. 

In  Alabama  a  wife  may  maintain  ejectment  againat  her  husband 
to  recover  possession  of  land/*  Her  judgment  against  the  hus- 
band to  recover  her  premises  which  are. occupied  as  the  matri- 
monial abode,  must  needs  be  attended  with  practical  difficultiea.^^ 
and  so  must  her  entry  to  foreclose,  where  she  is  mortgagee  of  the 
land,  while  her  husband  holds  the  equity  of  redemption*^* 

§  636.  Replevin. 

Under  the  Missouri  Married  Women^a  Act  either  apoiise  may 
maintain  replevin  against  the  other.^* 
law  for  any  rank  or  ^onditioii  of  peo*         7t.  Osbom  t»  Knator  (ya.),  96  8. 

pie  (Fulgfaam  v.  State,  46  Ala.  143). 
The  Legislature,  aa  we  have  seen,  has 
given  the  wife  an  action  against  the 
husband  for  injuries  to  her  property 
rights,  and  we  oan  hardly  conceive 
that  the  Legislature  intended  to  deny 
her  the  right  to  sue  him  separately  in 
tort  for  damages  arising  from  assaults 
upon  her  person.  The  language  of  the 
statute  covers  the  one  form  of  injury 
as  well  as  the  other,  and  we  hold  that 
the  wife  was  properly  allowed  to  pro- 
ceed with  her  suit,  defendant's  pleas 
and  special  charges  requested  to  the 
contrary  nevertheless.  The  wife's 
remedies,  by  a  criminal  prosecution  or 
an  action  for  divorce  and  alimony, 
which  in  some  jurisdictions  are  al- 
lowed to  stand  as  her  adequate  reme- 
dies for  wrongs  of  the  sort  described 
in  this  complaint,  so  far  from  being 
adequate  remedies,  appear  to  us  to  be 
iHusory  and  inadequate,  while,  as  for 
the  policy  which  would  avodd*  the  pub- 
lic airing  of  family  troubles,  .we  see 
no  reason  why  it  ehould  weigh  more 
heavily  against  this  action*  than 
against  those  which  the  eourti  nni- 
vetsally  allow**' 

There  is  no  more  breach  of  publle 
piflicy  invited  here  than  In  the  awetrd- 
teff  of 'alimony  or  in  allowing,  the  wtfis 
'to'  proeeeate  the  husband  erimmwSkf 
for  aariault.  Fiedler  v.  •  ^dler 
rOUa.),  140  Pae*  102a«  5»  L.  iU  A. 
(S.  8.)  1S9J 


£.  315,,  1  A.  B.  L.  439;  Thoaqwoa  v. 
Thompson,  218  U.  8.  611,  31  8.  Ct. 
Ill,  54  L.  Ed.  1180;  Keister's  Adm'r 
y.  Kelster's  ^Ehi'rs  lOlS,  (Va.)  96  8.  S. 

315- 

75.  Cook  V.  Oook,  125  Ala.  583,  27 
So.  918,  82  Am.  8t.  B.  264. 

74.  banning  v.  Manning,  79  N.  €. 

293.    Whethsf  trover  liaa  fbr  nxtorea 

.placed  by  the  husband  on  his  wife's 

land,  see  Morrison  v.  Berry,  42  Mich. 

389. 

76.  Tucker  v.  Fenno,  lia  Maes.  311. 
And  ao  vice,  ^ftrsa,  where  ber  bosbaad 
desires  to  foreclose.  Connerais  ▼• 
Wesselhoeft,  114  Mass.  550. 

The  policy  reeognised  in  several 
cases,  upon,  this  mooted  point  of  stat- 
ute construction,  la  to  regard  the  wife 
as  having  rights  of  action,  though  net 
pennittinig  ttie  remedy  to  .be  fnUy  en- 
forced while  eovertnre  lasts;  but  in 
others,  rights  and  remedy  are  more 
decidedly,  negatived  $  and  w.  either 
insta«<to  the  desire,  manifeeted  la  to 
uphold  the  sanetit^y  and  peace  of  eon- 
jugflA  Mf  e  by  diaeonraging  .  litigloQS 
disputes  betweea-  the  united  parties. 
Another  objection  Uf  admitting  smii 
«uit8  is  tber.  daager  that  hnsbsnd  •  and 
irtfe  may'tkus  coanive  to  defraud 
creditors,  as  where,  for  instance,,  the 
,cAe  shotld'defanlt'  upon  ai^.4iapiffper 
claim,  and  permit  his  proper^  te  be 
aiominaUy,  absorbed  by  the  other. 
.  76.  ShfwaHer  v,.^ood  (Mo,'19J6i, 
183  S.  W.  1127. 
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§  637.  Negligence. 

Under  the  Georgia  statute  a  wife  cannot  maintain  an  action 
against  her  husband  for  negligenqe  in  .<^rating  an  alitomobile.^^ 
Under  the  Missouri  Married  Women's  Act  neither  spouse  can  sue 
the  other  for  negligence/* 

§  638.  Contract. 

In  some  States  a  wife  may  sue  her  husband  on  a  contract  as 
though  sole^^*  even  on  a  contract  made  bj  the  hui^band  at  mar- 
riage to  treat  his  wife  as  a  husband  should.*^  In  Connecticut  and 
Iowa  a  wife  m&j  maintiain  an  action  against  her  husband  on  a  note 
given  for  money  loaned  him  by  her,**  as  well  as  on  his  note  which 
she  has  inherited  froin  her  father's  estate.**  Under  the  Arkansa* 
statute  a  wife  may  sue  her  husband's  estate  for  a  debt  accruing 
to  her  before  the  enactment  of  the  enabling  statute,  .which  is  of 
procedure  only.**  In  Illinois  spouses  may  sue  each  other  on  all 
contracts  except  for  services  to  each  other.**  The  Iowa  statute 
empowering  a  spouse  to  sue  the  other  spouse  for  property  of  which 
audi  other  spouse  has  obtained  i>086esfiian  either  before  or  after 
coverture,  or  for  any  right  growing  out  the  same  does  not  enable 
a  wife  to  maintain  an  action  against  her  husband  on  his  personal 
contract.**  Under  the  Kentucky  statute  enabling  a  wife  to  sue  and 
be  sued,  it  was  held  that  she  might  sue  for  a  judicial  sale  of  land 
owned  by  them  jointly,  where  it  was  not  capable  of  division  and 
could  not  be  sold  by  agreement,**  and  recover  any  debt  he  owes 
her,*^  and  may  sue  a  partnership  for  money  loaned  to  it  though 
ber  husband  was  a  meiriber  fmd.  though  the  money  passes  through. 
his  hands.**    In  Michigan  a  husband  cannot  sue  his  wife  on  a 

77.  Hejman  y.  Hejmaii,  19  Ga.  App.  (Ia.)y  150  N.  W.  'd94;  peacoek  ▼. 
034,  92  8.  E.  25.  Heacoek,  108  la.  540,  79  N.  W.  353, 

78.  Shewalter  v.  Wood  (Mo.),  183       75  Am.  St.  B.  273. 

S.  W.  1127.  83.  Free  V.  Marw^U  (Ark.),  212  8. 

79.  TrajBr  v.  Setzer,  72.  Neb*  845,      W.  325. 

101  N.  W.  989;  McDowell/?.  McDow-  84.  Hendrioksoxi  ▼.  Hradrickson,  198 
ell,  37  N.  D.  367,  164  N.  W.  23;  Begal  '    ill.  App.  442. 

Bealty  &  lAvestment  (po.  v.  Galk^her  86.  Heaeoek  ▼.  Heaeoek,   108  la. 

(Mo.),  188  8.  W.  151.  540,  79  N.  W.  853,  75  Am.  St.  B,  273. 

80.  Montgomery  ▼.  Mortgomery^  142  88.  Niles  ▼.  Nilee,  143  Ky.  94,  136 
Mo.  App.  481,  127  S.  W.  118.  8.  W.  127. 

81.  /n  T^.Deaner's  Eetate,  126  la.  87.  Greenup  ▼.  United  States  Fidel- 
701,  102  N.  W.  825,  106  Am.  St.  H.  ity  k  Guaranty  Co.,  159  Ky.  647,  167 
.174;    Mathewwn.T.    MatheifBon,    79  8.  W.  910. 

Conn.  23,  63  A.  285.  8a  Walker's.  Aarigiieea  ▼;  Walker 

88.  Miller  Watt  &  Co.  ▼.  Mereer       (Ky.),  114  8.  W.  338. 
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purely  executory  contract.®*  In  the  same  State  where  a  wife 
holding  a  note  of  her  husband  delivered  it  to  him  with  the  Under- 
standing  that  it  was  paid,  an:d  thit  he  was  to  "ttse  th6  money  till 
she  called  for  it,  it  Was^  held  thai  she  could  recover  against  him 
for  money  loaned,  but  not  on  the  note.'*  In  Mias^achus^tts  where 
a  husband  gave  a  wife  a  note  before  divorce  to  ^  s^i^ftedf  with 
other  property,  in  lieu  of  alimony  if  the  divorce  was  granted,  it 
was  held  that  after  the  divorce  she  could  maintaiu  an  action  upon 
,  the  note,  where  the  ti^ansaction  was  made  known  to  the  court  at 
the  time  the  divorce  was  granted.'^  Under  ^,  statute  giving  the 
wife  the  right  to  bargain  and  contract'  as  a  m|^rried  man  may 
do  the  wife  may  maintain  action  against,  the  husbaiid  iox  unusual 
services  rendered,  under  an  express  agreement  that  she  should 
be  paid  for  them  where  the  services  are  in  the  course  of  his  busi- 
ness  outside  of  the  family  relation.** 

§  639.  Partition. 

In  OkWhoma  ^here  an  undivided  intere&t  in  land  is  awarded  to 
a  wife  for  her  child,  she  may  maintain  partition  against  her  hii^ 
band.**   • 

§  640.  Amounts  Expended  for  Necessaries. 

In  Oklahom  and  in  IS^ew  York  a  wife  who  has  been  forced  to 
support  herself  by  her  husband's  failure  to  do  so  may,  under  the 
statute,  recover  from  him  the  amount  so  expended.^ 


94 


§  641.  Confession  of  Judgfhent; 

In  Pennsylvania  a  wife  may  confess  Judgment  against  her  hus- 
band on  a  warrant  of  attorney.** 

§  642.  Trover. 

Under  the  Arizona  statute  a  wife  may.  niaintain.  an  aetion 

:  against  her  husband  for  a  conversion  of  her  separate  estate.** 

Under  the  "Rhode  Island  Married  Women's  Act,  enabling  a  wife 

to  sue  and  be  sued  alone,  she  may  maintain  trover  against  her 

89.  Jenne  v.  Marble,  37  Mich.  Biff.  S4.  Be  Bran  were  v.  De  Brauwcre, 

90.  Letts  T.  Letts,  73  Mich.  13S,  41       144  App.  Div.  521,  129  N.  T.  8.  587; 
N.  W.  99.  Sodowsky  ▼.  Sodowsky   (Okla,),  152 

91.  Chapin   v.   Chapin,   135  Mass.      P.  390. 

393.  95.  Harwood  v.  Harwdod,  235  Pa. 

99.  Se  Cormick  (Neb.),  160  N.  W.  -632,  84  A.  426. 

989,  L.  R.  A.  1917D,  265.  '96.  Bshbm  v.  Eshom,  18  An*.  170, 

98.  M6ore  t.  Moore  (Okla:),  158  P.  157  P.  974. 
578.                                .                  , 
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§  643 


hua^ad  for  the  conversion  of  her  household  furniture.*^  In  the 
same  State  she  may  maintain  trover  against  him  for  property  oif 
the  wif ^  not  included  in  a  separation  agreement  between  them 
which  he  has  taken.®'  Under  the  Missouri  Married  Women's 
Act  either  spouse  may  maintain  an  action  for  conversion.' 


•• 


§  643.  Actions  by  Wife  Against  Third  Persons. 

Married  Women's  Acts  enabling  the  wife  to  sue  alone  are  pros- 
pective in  their  operation/  and  being  enabling  or. remedial,  should 
be  construed  so  as  to  accomplish  their  purpose.^  An  act  providing 
that  a  wife  may  sue  or  be  sued  as  if  sole  effects,  it  would  appear, 
the  remedy  only,  in  such  a  sense  as  to  apply,  whether  the  contract 
was  made  before  or  after  the  law  was  passed,  provided  the  actioii 
be  not  commenced  until  after.*  As  such  acts  are  commonly  con- 
strued, some  allegation  of  separate  contract  capacity  or  liability, 
on  hen  part  9^^^  to.be  shown  by  the  pleadings;*  for,  after  all,, 
such  capacity  or  liability,  as  conferred  by  the  Married  Women's 
Acts,  is  taken  to  be  somewhat  exceptional,  and  courts  and  legis- 
latures still  disincline  to  permit  a  married  woman  to  sue  and 
be  sued  in  respect  of  her  contracts,  irrespective  of  her  separate 
property.''  Since  the  right  of  a  wife  to  sue  lEilohe  is  dependent  on, 
statute,  the  question  is  governed  by  the  law  of  the  forumj^*  both 
as  to  liability  and  damages,^  even  though  she  could  not  sue  by  the 
law  of  her  domicile.®  Where  a  wife,  temporarily  in  Louisiana, 
was  entitled  by  the  law  of  her  domicile  to  siie  in  her.  own  name 
for  a  tort  or  trespass  to  her  person,  it  was  held  that  she  might 
do  so  in  Louisiana  for  an  injury  sustained  there,  though  the  law 


97.  Smith  v.  Smith,  tQ  B.  I.  556,  40 
A.  417. 

98i.  Carpenter  v.  Carpenter,  154 
Mich.  I00>  117  N.  W.  598j  15  Det.  Leg. 
N.  686. 

99.  Shewalter  v.  Wood,  183  S.  W. 
1127. 

1.  St.  Louis  Southwestern  Ry.  Co.  v. 
POTCeU,  135  F.  490,  68  C.  C.  A.  211 ; 
Bogera  V.  Lynch,  44  W^  Va.  94,  39  S. 
E.  507 ;  Snyder  v.  j€tt,  138  Tenn.  211, 
197  8.  W.  488;  Moody  v.  Southern 
Pac  Oo.,  167  Gal.  786,  141  P;  388. 

9.  Beagles  v.  Beagles,  95  Mo.  App. 
338,  68  8.  W.  758;  Arnold  V.  Arnold, 
140  Ind.  199,39  N.  E.  862. 


9.  BnddAgham  v.  Moss,  40  Conn. 
461. 

4.  Nash  V.  MitcheU,  71  N.  Y.  199; 
Magmder  xr.  Buck,  56  Miss.  314; 
Smith  y.  New  England  Bank,  45  Conn. 
416 ;  Starke  ▼.  Malone,  51  Ala.  169. 

5.  "What  qualifications  apply  in  cer- 
tain States  to  this  rule,  the  reader  will 
gather  from  this  and  the  pireeeding 
chapters. 

6.  BogeiB*  y.  Bogers,  265  Mo.  200, 
177  .8.  W.  382. 

7.  Libftire  v.  Minneapolis  Sa  Qt:  L» 
R.  Co.,  113  Minn.  517,  180  N.  W:  8. 

9.  Texas  ft  P.  By.  Co.  y.  Humble, 
181  U.  8.  JST,  21  8.  Ot.  596,  46  L.  Sd. 
747. 
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o£  that  State  is  otherwise.*  Under  the  Misaouri  Married  Women's 
Act  a  wife  may  maintain  there  in  her  own  name  an  action  on  a 
contract  made  in  another  State,  though  the  common  law  will  con- 
trol both  ite  construction  and  effect.^^ 

§  644.  In  Equity. 

In  ^ew  York  and  Mississippi  it  is  held  that  the  Married 
Women's  Act  does  not  oust  the  original  jurisdiction  of  courts  of 
equity  in  cases  affecting  the  separate  estates  of  married  women." 
Speaking  of  the  legislation  in  the  former  State,  the  court  observes 
that  the  statutes  of  1848  and  1849  are  but  the  legislative  adoption 
of  the  equitable  rules,  and  their  application  to  all  property  of  the 
wife  whether  l^al  or  equitable.  "  The  evil  complained  of  was 
the  too  great  subjection  of  the  property  of  the  wife,  at  common 
law,  to  the  control  of  the  husband  and  his  creditors.  The  remedy 
was  to  apply  the  rule  of  this  court,  in  respect  to  the  separate 
property  of  married  women,  to  all  property  belon^ng  to  the  wife. 
It  is  true  the  property  is  thus  converted  into  a  legal  estate,  but  it 
is  none  the  less  a  separate  estate,  independent  of  the  husband.^' 
So,  too,  in  a  Michigan  case,  it  is  observed  that,  as  regards  the 
wife's  individual  property,  the  married  women's  legislation  has 
done  little  more  than  to  give  legal  rights  and  remedies  to  the 
wife,  where  before,  by  settlement  or  contract,  she  might  have 
established  corresponding  equitable  rights  and  remedies."  That 
this  legislation,  properly  so  called,  does  not  profess  to  operate  upon 
the  family  relation,  or  take  from  the  huaband  his  marital  rights, 
except  as  pertaining  to  property,  is  frequently  insisted  upon^" 

"  The  estate  thus  assured  to  the  wifle,"  as  a  Pennsylvania  case 
well  obseirved,  '^  is  only  analogous  to  the  equitable  separate  estate, 
and  is  seriously  modified  by  the  fact  that  she  has  no  trustee  sepa- 

9.  Williams  ▼.  Pope  Mfg.  Co.,  52  12.  Colvin  ▼.  Ounier,  22  Barb.  (N. 
La.  Ann,  1417,  27  So.  851,  50  L.  B,  A,      Y.)  382. 

816.  13.  Snjder  ▼.  People,  26  Mieh.  lt». 

10.  Goombes  t.  Knowlson  (MoOy  And  see  Clawson  v.  Clawson,  25  Ind. 
182  8.  W.  1040.  229. 

11.  MiUhell  y.  Otey,  23  Miss.  236;  14.  Snyder  r.  People,  26  Mich.  106. 
Colvin  V.  Currier,  22  Barb.  (N.  Y.)  A  eonveyanee  to  a  -married  woman's 
371 4 .  See  the  recent  ease  of  Wood  v.  separate  use  does  not  create  in  her  a 
Wood,  83  N.  Y.  575,  where  Folger,  C.  separate  estate  by  eon  tract,  in  oppoii- 
J.,  observes  that  the  Married  Women's  tion  to  her  separate  estate  by  statute. 
Acts,  by  their  own  operation,  changed  where  a  large  portion  of  the  pvrehaae- 
tbe  wife 's  capacity  to  hold  a  separate  money  came  from  her  separate  atatn- 
estate  as  >  a  matter  of  equity  into  a  tory  estate.  .  Molton  ▼.  Martin,  43  Ala. 
legal  estate.  €51. 
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rate  fram  Her  littAand;  and  that  he,  therefore/ as  the  legal  guard- 
ian of  her  rights,  necesarilj  becomes,  in  a  large  dense,  her  trustee, 
but  without  all  of  the  law's  suspicion  of  his  dealing  with  the  trust 
property,  for  the  community  of  interests  and  sympathies  of  hus- 
band and  wife  forbid  this.'"^  In  general,  however,  where  local 
statute  confers  upon  the  wife  the  full  legal  title  to  her  separate 
property,  together  with  ample  remedies,  she  cannot  cotne  into 
equity  unless  she  can  show  some  special  ground  of  equitable 
cognizance,  such  as  fraud  upon  her  rights.*'  Chancery  has  power 
to  reform  a  wife's  conveyance  where  it  is  clearly  shown  that  by 
mistake  of  the  scrivener  the  land  conveyed  is  wrongly  described. 


IT 


§  645.  Under  Married  Women's  Acts. 

Gonoeming  actions,  &c.,  by  or  on  behalf  of  a  married  woman, 
including,  arbitration.  Modem  local  dtatutee  have  in  these  re- 
8i)ects  wrpuglit.  great  changes.  Doubtless,  in  various  States,  the 
joinder  of  husband  ancj  wife  as  plaintiffs  is  still  proper  even 
where  the.  wife  is  the  meritorious  cause  of  actiquk"  The  English 
act  of  1,870  permits  the  married  woman  to  maintain  an  action  in 
her  own.  name  in  respect  of  her  separate  property,"  And  in  sotne 
States,  a  wife  may  now  sue  at  law,  in  ipatters  relating  to  her 
separate  property,  without  joining  her  husband,'^  but  under  some 

IB.    Ldwric,    C.    J.,   in    Walker   v.  17  8.  W.  967;  Harvey  v.  Sparks  Bros., 

Keamy,  38  Pa.  410,  414.  45  Wash.  578,  88  P.  1108;  Sheldon  t 

16.  Dani«l  ▼.  Stewart,  55  Ala.  278 )[  Birmingham  Bldg.  &  Loan  Ass 'n/ 121 
Fomess  v.  McGovem,  78  111.  337.  Ala.  278,  25  8.  820;  Campbell  v.  Gal- 

17.  Lewis  V.  Ferris  (N.  J.),  50  A.  breath,  12  Bush  (Ky.),  459;  Corey  v. 
630;  Herring  r.  Fitts,  43  Fla.  54,  30  Howard,  19  B.  L  723,  37  A.  946; 
fl,  804;  Christensen  v.  Holingsworth,  Moore  v.  Moore  (OHa.),  158  P.  578; 
5  Ida.  ST,  53  P.  211,  96  Am.  St.  B.  Bechtol  v.  "Ewing  (Ohio),  105  N.  E. 
256.  72;  Gage  v.  Gage,  78  Wash.  262,  138 

18.  See  suprOf  Beinheimer  v.  Carter,  P.  886 ;  Duncan  v.  Duncan,  6  Cal. 
31  Ohio  St.  579;  Baird  v.  Fletcher,  50  App.  404,  92  P.  310;  Walker  v.  Gil- 
Vt.  603.  As  to  actions  affecting  the  man,  45  Me.  28;  Ackly  v.  Tarbox,  31 
wife's  real  estate,  where  the  adult  hus-  N.  T.  565;  Furrow  v.  Chapin,  13  Kan. 
band  is  nndor  guardianship  for  insan-  107 ;  Alexanders  v.  Goodwin,  54  N.  H. 
ity,  &c.,  see  Hamilton  v.  Colwell,  10  423;  Forbes  v.  Tuckerman,  115  Mass. 
B.  I.  39.  115;  Peters  v.  Fowler,  41  Barb.   (N. 

19.  Act  33  and  34  Vict.,  ch.  93  T.)  467;  Emerson  v.  Clayton,  32  HI. 
(1870).  493;    Leonard  v.   Townsend,  26   Cal. 

20  Willis  V.  J.  G.  White  &  Co.,  150  435 ;  Weymouth  v.  Chicago,  &c.,  B.  B. 

N.  C.  199,  63  S.  E.  942 ;  Sonnemann  v.  Co.,  17  Wis.  550 ;  Jordan  v.  Cummings, 

Loeb,  11  App.  D.  C.  143;   Gallagher  43  N.  H.  134;  Gee  v.  Lewis,  20  Ind. 

▼.  Mjelde,  98  Wis.  509,  74  N.  W.  340;  149;  Beavers  v.  Baucum,  33  Ark.  722; 

Porter  v.  Taylor,  64  Fla.  100,  59  So.  Earnhardt  v.  Clement,  137  N.  C.  91, 

400;  Gotcher  v.  Haefner,  107  Mo.  270,  49  S.  E.  49. 
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may  sue,  either  alone  or  with  his  wife,  to  recover  her  separate 
estate,  and  she  may  sue  alone  with  the  authority  of  court,  if  ho 
neglects  or  refuses  to  do  so/ 


«T 


§  650.  Effect  of  Separation. 

In  some  States  a  deserted  wife  may  sue  alone,*'  as  well  as  where 
the  spouses  are  separated,**  especially  where  he  refuses  to  join,*"* 
even  though  the  desertion  has  not  continued  long  enough  to  be 
cause  for  divorce.^*  In  Florida  the  wife  may  sue  alone  if  the 
husband  has  deserted  her  and  the  desertion  has  continued  six 
months.''* 

§  651.  Compromise  of  Claim. 

A  wife  may  make  a  compromise  aAd  setUemmt  as  to  daima, 
by  right  of  her  separate  estate.'* 

§  652.  Contract. 

A  wife  may  sue  alone  for  rent  under  her  lease,'*  or  on  an  agree- 
ment to  convey  real  eetate  to  her,  which  did  not  name  her  husband 
as  a  party.'*  In  Delaware,  Georgia,  Iowa,  Maryland  and  New 
York  a  wife  may  recover  for  board  furnished  by  her  only  with 


•7.  Kingsbury  ▼.  Phmips  (Tex.), 
142  S.  W.  73 ;  Western  Bank  Sb  Trust 
Co.  V.  Gibbs  (Tex.),  96  S.  W.  947. 

68.  MissouTi,  K.  &  T.  Ry.  Co.  t. 
Allen,  53  Tex.  Civ.  433,  115  8.  W. 
1179;  Brown  v.  Brown,  121  N.  C.  8, 
27  8.  K  998,  38  L.  B.  A.  242;  Koch 
V.  City  of  Williamsport,  195  Pa.  488; 
Missouri,  K.  &  T.  By.  Co.  v.  Hennesey, 

20  Tex.  Civ.  316,  49  8.  W.  917;  Word 
V.  Kennon  (Tex.),  75  8.  W.  365; 
Heagy  v.  Kastner  (Tex.),  138  8.  W. 
788;  Union  Oil  Co.  v.  Stewart,  158 
Cal.  149,  110  P.  313;  Madden  v.  Hall, 

21  Cal.  App.  541,  132  P.  291;  Duncan 
▼.  Duncan,  6  Cal.  App.  404,  92  P.  310; 
MuUer  v.  Hale,  138  Cal.  163,  71  P.  81. 

68.  Horton  v.  City  of  Seattle,  53 
Wash.  316,  101  P.  1091;  Work  v. 
Campbell,  164  Cal.  343,  128  P.  943. 

70.  City  of  San  Antonio  v.  Wilden- 
stein,  49  Tex.  Civ.  514,  109  8.  W. 
231. 

71.  Humphrey  v.  Pope,  122  Cal.  253, 
54  P.  847. 

78.  Saunders  Transfer  Co.  t.  Un- 
derwood (Fla.)  81  So.  105. 


73.  Husband  y.  Epiing,  81  IlL  173; 
Lewis  ▼.  Qimn,  63  Ga.  542. 

74.  Hayner  v.  Smith,  63  111.  430. 

75.  Stampoffski  v.  Hooper,  75  HI. 
241. 

For  suit  for  injury  to  reversion  of 
her  land,  as  distinguished  from  injury 
to  the  joint  marital  possessions  or 
crops,  see  Lyon  v.  Green  Bay  B.,  42 
Wis.  548;  Indianapolis  B.  ▼.  Mc- 
Laughlin, 77  HI.  275.  Where  the  suit 
relates  to  unpaid  taxes  upon  the  wife 's 
land,  the  wife  may  sue,  and  show  by 
parol  that  they  are  her  separate  lands, 
notwithstanding  they  were  taxed  to 
her  husband.  Dinsmore  v.  Winegar, 
57  N.  H.  382.  Cf.  Williams  v.  Turner, 
50  Tex.  137.  The  husband  cannot 
maintain  trespass  qu.  cl.  fr.  against 
one  who  carries  away  soil  from  his 
wife's  farm.  Bradford  v.  Hanseom, 
68  Me.  103. 

The  Statute  of  Limitations  runs,  as 
usual,  80  far  as  the  coverture  disa- 
bility has  been  removed  under  the 
local  «£t.  Hayward  y.  Gunn,  62  HL 
385. 
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her  huaband^s  consent/*  Under  the  Delaware,  Indiana  and  Mis- 
sonri  Married  Women's  Acts  a  wife  may  recover  for  her  personal 
labor  performed  for  persons  other  than  her  husband/^  and  where 
the  services  were  rendered  jointly  the  spouses  may  recover  therefor 
in  a  joint  action/"  In  Iowa  where  a  farm  hand  contracted  to 
work  for  a  stipulated  sum  and  the  board  of  himself  and  wife,  she 
to  assist  in  the  housework,  it  was  held  that  he  alone  could  sue  for 
its  breach,  there  being  no  independent  employment  of  the  wife." 
Under  the  Michigan  statute  a  wife  may  recover  for  her  services 
only  where  the  consent  of  the  husband  is  communicated  to  the 
debtor  and  where  the  latter  understands  that  he  is  contracting 
with  the  wife  and  that  she  expects  compensation/^  In  New 
Jersey  the  has/band  only  can  recover  for  such  services/*  In  Ohio 
a  wife  may  recover  in  her  own  name  for  special  care  and  atten- 
tion given  to  an  invalid  for  whose  board  and  lodging  her  husband 
has  already  received  payment/* 


§  653.  Confession  of  Judgment. 

A  wife  cannot  usually  confess  judgment,  though  it  be  for  a 
debt  incurred  for  the  benefit  of  her  separate  estate,  as  this  is  not 
beneficial  to  her,  and  its  exercise  is  liable  to  abuse/' 


76.  Neudccker  v.  Leister  (Md.),  104 
A.  47;  In  r4  Grogan's  Estate,  82  Misc. 
555,  145  N.  Y.  8.  285;  Broughton  ▼. 
Nicholson,  150  la.  11^,  129  N.  W.  814; 
Tucker  v.  Anderson  (Ta.),  154  N.  W. 
477;  Central  of  Georgia  Ry.  Co.  ▼. 
Cheney,  20  Ga.  App.  393,  93  S.  E.  42 ; 
Johnson  v.  Tait,  97  Misc.  48,  160  N. 
Y.  8.  1000 ;  Briggs  v.  Devoe,  89  App. 
Div.  115,  84  N.  Y.  S.  1063 ;  Vincent  v. 
Ireland,  2  Pennewill  (Del.),  580,  49 
A,  172;  In  re  Dailey's  Estate,  43 
Misc.  552,  89  N.  Y.  8.  538;  Holcomb 
▼.  Harris,  166  N.  Y.  257,  59  N,  E. 
820. 

77.  Lillard  v.  Wilson,  178  Mo.  App. 
609;  Arnold  v.  Bifner,  16  Ind.  App. 
442,  45  N.  E.  618;  Lodge  v.  Fraim, 
5  Painewill  (Del.),  352,  63  A.  233. 

78.  Lambert  v.  Hodgdon,  172  Mo. 
24,  154  8.  W.  450. 

79.  Weeksman  v.  Powell  (la.),  160 
N.  W.  377. 


80.  Brackett's  Estate  v.  Burnham*s 
Estate  (Mich.),  174  N.  W.  121;  Heral 
V.  MeCabe,  171  Mich.  530,  137  N.  W, 
237. 

81.  Garretson  y.  Appleton,  58  N.  J. 
Law,  386,  37  A.  150;  Peterson  v. 
ChristiansoB,  68  N.  J.  Law,  392,  56 
A.  288;  Wooster  v.  Eagan,  88  N.  J. 
Iaw,  687,  97  A.  291;  Stevenson  v. 
Akarman,  83  N.  J.  Law,  458,  85  A. 
166. 

82.  Badger  v.  Orr,  1  Ohio  App.  293, 
34  Ohio  Cir.  Ct.  328. 

88.  Watkins  v.  Abrahams,  24  N.  J. 
72.  And  see  Patton  v.  Stevens,  19 
Ind.  233.  Otherwise  in  some  States, 
for  the  right  itself  is  theoretically  in- 
cidental to  the  liability  of  being  sued 
as  if  sole.  Bank  v.  Garlinghouse,  53 
Barb.  (N.  Y.)  615;  Travis  v.  Willis, 
55  Miss.  557.  See  Thomas  v.  Lowy, 
60  HI.  512. 
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§  654.  Submission  to  Arbitration. 

A  wife  may,  in  some  States,  bind  herself  by  m  subniission  to 
aAitration.®* 

§  65S.  In  Tort ;  in  GeneraL 

At  conmioii  law  the  husband  wad  entitled  to  the  recompense  for 
all  such  injuries  to  the  wife's  person,  property,  or  character,  by 
suit  brought  in  his  own  name,  or  in  the  name  of  both,  as  the  case 
might  be.*'  And  the  rule  is  the  same  in  all  these  cases,  whether 
the  fraud  or  injury  was  committed  before  or  during  Coverture. 
But  if  the  wife  be  a  privy  to  the  wrong,  or  knowingly  suffer  an 
injury  to  be  committed  upon  her,  the  husband  cannot  maintain 
his  action;  for  his  ri^t  to  damages  cannot  b^  greater  than  hers 
would  have  been,  had.  she  remained  single.*"  Nor  can  an  action 
be  maintained  where  the  husband  instigates  the  wrong.'^ 

.  Where  the  tort  was  committed  before  the  woman  was  married, 
the  action,  if  she  marries  afterwards,  should  be  brought  by  husband 
and  wife ;  or  if  she  marries  pending  the  action,  the  husband  is  en- 
titled to  be  admitted  as  a  plaintiff.**  Under  certain  local  statutes, 
too,  a  wife  may  now  sue  a  liquor-dealer  for  damages  caused  her 
by  selling  liquors  to  her  husband,**  or  a  gamester  for  money  lost 
by  her  husband  at  gaming.** 

§  656.  Under  Married  Women's  Acta. 

The  tendency  of  modern  legislation  is  to  secure  to  the  wife's 
separate  use  all  compensation  in  the  nature  of  damages  for  injuries 
sustained  by  her  through  the  negligence  or  misconduct  of  others,** 
and  the  wife  sues  in  her  individual  name  in  many  States  to  obtain 

54.  Palmer  y.  Dayis,  28  N.  Y.  242 ;  90.  Bead  ▼.  Stewart,  129  Man.  407. 
Duren  v.  Oetehell,  55  Me.  241.  As  to  91.  Waldo  ▼.  Goodsell,  33  Conn.  432; 
Mississippi,  cf.  Handy  v.  Cobb,  44  Moody  v.  Osgood,  50  Barb.  (N.  Y.) 
Mi38.  699;  Memphis  B.  y.  Scruggs,  628;  Knapp  y.  Smith,  27  N.  Y.  277. 
50  Miss.  284.  Where  her  husband  is  insane  and 

85.  See  supra,  §  157.  out  of  the  State,  the  wife  may  sue,  on 

55.  Pillow  Y.  Bushnell,  5  Barb.  (N.  her  personal  wrong,  in  her  own  name. 
Y.)  156.  Gustin  y.  Carpenter,  51  Vt.  585. 

57.  Tibbs  Y.  Brown,  2  Grant's  Cases,  Where  the  wife  is  required  to  sue 
39.  Nor  in  slander  where  the  words  alone  by  statute,  the  husband's 
are  not  actionable,  though  the  wife  joinder  is  ground  for  reYersal.  Chi- 
become  ill  in  consequence  of  the  cago  v.  Speer,  66  111.  154.  As  to 
slander.  Wilson  y.  Goit,  17  N.  Y.  "notice  of  injury,"  see  Babcoek  y. 
442.  Guilford,  47  Vt.  5isr;  Church  ▼.  West- 

58.  Gibson  y.  Gibson,  43  Wis.  23.  minster,  45  Vt.  380. 

59.  Schneider  y.  Hosier,  21  Ohio  St. 
98. 
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suoh.  compensation.*^  In  general  damages  recovered  in  a  wife's 
action  are  her  separate  property^**  but  in  the  District  .of  Columbia 
her  separate  release  will  not  discharge  the  cause  of  action^  the 
cause  of  action  not  being  her  separate  property.*^ 

§  657.  Trespass. 

A  wife  may  sue  in.  trespass,*'  Where  land  is  conveyed  to  spouses 
jointly,  the  wife  alone  cannot  maintain  trespass.**  The  wife  has 
such  an  interest  in  the  homestead,  though  in  her  husband's  name, 
as  to  make  a  trespass  thereon  a  wrong  to  her.*''  By  statute  in 
California  they  may  sue  jointly  for  trespass  to  land  held  in  com- 
mom.** 

§  658.  Professional  Negligence. 

The  wife,  as  sole  or  substantial  party,  has  been  allowed  to  sue 
for  direct  injury  to  herself  from  another's  malpractice,**  also  for 
the  malpractice  of  a  physician.^  Under  the  Maryland  statute  a 
husband  must  join  in  such  an  action.* 

§  659.  Assault  and  Battery. 

At  common  law  the  spouses  must  sue  jointly  for  Battery  of  the 
wife.*    Under  the  Oklahoma  and  South  Carolina  statutes  she  may 


9t.  Btoneman  ▼.  Erie  B.  Co.,  52 
N.  Y.  429  J  Berger  v.  Jacobs,  21  Mich. 
215 ;  Ball  ▼.  BuDard,  52  Barb.  (N.  T.) 
141 ;  Chicago,  etc.,  B.  B.  Co.  v.  Bnim, 
62  IU«  260.  But  th«  husband  ia  dome- 
times  a  necessary  party  still.  Shad- 
dock ▼.  CQifton,  22  Wis.  114;  Pan- 
eoast  V.  Bumell,  32  Iowa,  394 ;  Church 
V.  Westminiter,  45  Vt.  380;  Farmer 
T.  Lanman,  73  Ind.  568 ;  Packet  Co.  T. 
CloughySO  Wi^ll.  (U.S.)  28;  Anderson 
T.  Andersony  11  Bush  (Ky.) ,  327.  Where 
the  husband  must  join,  the  wife  should 
not  sue  in  his  name  without  hi'B  assents 
Clark  ▼.  Koch,  9  Phila.  (Pa.)  109; 
Sims  V.  Sims,  79  N.  J.  Law,  577,  76 

A.  1063;  Dodge  T.  Bush,  28  App.  B. 
C.  149. 

M.  P.  B.  Arnold  Co.  ▼.  Buchanan 
(Ind.),  Ill  N.  E.  204?  Engle  v.  Sim- 
mons, 148  Ala.  92,  41  So.  1023,  7  L. 

B.  A.  (N.  S.)  96;  Taxarkana  Tele- 
phone Co.  v.  Bur^e  (Tex.),  192  8.  W. 
807. 


94.  Howard  y.  Chesapeake  A  O.  By, 
Co.,  11  App.  D.  C.  300 

95.  Strasburger  ▼.  Barber,  38  Mo. 
103.  See  Bradford  v.  Hanseom,  68 
Me.  103;  Spencer  v.  St.  Paul  B.,  22 
Minn.  29. 

96.  Fowles  v.  Hay  den,  130  Mieh. 
47,  89  N.  W.  571,  8  Det.  Leg.  N.  1159. 

97.  Lesch  r.  Great  Northern  By.  Co., 
97  Minn.  503,  106  N.  W.  955,  7  L.  B. 
A.  (N.  S.),  98. 

98.  Wagoner  ▼.  Silya,  139  Cal.  559, 
73  P.  433;  Harlow  ▼.  Standard  Imp.. 
Co.,  145  Cal.  477,  78  P.  1045. 

99.  Mewhirter  v.  Hatten,  42  Iowa, 
288. 

1.  Even  though  it  afterwards  cause 
her  death.  Cross  v.  Guthery,  2  Boot 
(Conn.),  90;  Hyatt  t.  Adams,  16 
Mieh.  180. 

t.  DashieU  ▼.  Grii&th,  84  Md.  368^ 
35  A.  1094. 

«.  Pillow  T.  Boslinen,  8  Barl>.'  (H. 
Y.)  156. 
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recover  in  her  own  name  for  an  assault  and  battery  committed  on 
lier  by  a  third  person^  though  she  lives  with  her  husband/ 

§  660.  Ejectment  and  Forcible  Detainer. 

In  States  tending  to  the  feme  sole  doctrine  in  legislation,  the 
wife  may  accordingly,  without  joining  her  husband,  not  only  sue 
in  actions  of  contract,  but  bring  ejectment,*^  and  may,  as  against  all 
persons  except  her  husband  sue  alone  for  the  possession  of  their 
estate  by  the  entirety.*  In  Minnesota  she  may  maintain  forcible 
entry  and  detainer  without  joining  her  husband.* 

§  661.  Replevin. 

She  may  maintain  replevin  without  joining  her  husband.*  In 
the  same  State  a  joint  action  of  replevin  to  recover  property  all  of 
which  is  owned  severally,  in  part  by  each  spouse,  cannot  be  main- 
tained.* 

§  662.  Personal  Injuries  to  Wife. 

So  far  as  the  husband  is  injured,  his  right  of  action  is  sole; 
but  where  the  wife  is  the  meritorious  cause  of  action,  the  spouses 
join  as  plaintiffs. 

For  injuries  to  the  person  or  character  of  the  wife,  therefore, 
the  hu?band  and  wife  at  the  common  law  should  STie  together.** 
Also  for  injuries  sustained  by  her  through  the  negligence  of  a  com- 
mon carrier,**  and,  indeed,  not  only  with  reference  to  separate 
estate  or  business,  but  as  to  injuries  to  her  person  or. character 
generally.*^  A  married  woman  has,  also,  been  permitted  to  sue 
a  railroad  company  for  personal  injuries  caused  by  the  carrier's 
negligence. *•     Fnder  some  Married  Women's  Acts  a  wife  may 

4.  Ca^eel  v.  Brooks   (Okla.),  148  10;  Doao^hue  ▼.  Qonsolidated  Trae- 

P.  158.  Long  V.  McWilliams,  11  Okla.  tion  €k>.,   201    Pa.   181,   $0   A,   052; 

562,  69  P.  882 ;  Coulter  v.  Hermitage  Moody  ▼.  Southern  Pae.  Co.^  167  C&l. 

Cotton  Mills  (8.  C),  98  8.  E.  846.  786,  141  P.  388;  Bing.  Inf.  A  Coy.  247, 

6.  Wood  V.  Wood,  18  Hun  (N.  y.)»  Am.  od.,  and  eaaes  cited;  landaay  v. 

H50;  Betz  V.  Mullin,  62  Ala.  365.    But  Oregon  Short  Line  B.  Co.,  13  Idaho, 

of.,  as  to  action  by  husband  and  wife,  477,  90  P.  984 ;  Basler  v.  Sacramento 

Westcott  v..  Millery  42  Wis.  454.  Gas  ft  Electjic  Co.,  158  CaL  514,  ill 

6.  Holmes  v.  Kansas  City  209  Mo.  P.  530. 

513, .K)8  8.  W.  9.(reh.  den.,  108  8.  W.  11.  Heim  v.  McCaughan^  32  Miss. 

11341.  17. 

'7.  Tnritchell     vi     Cummings,     123  li.  Townsdin  ▼.  Npt|^  19  Kan.  289; 

Minn.  270,  143  N.  W.  785.  Omaha  Horse  B.  v.  Doolittle^  7  Neb. 

.  8.  Montgomery  ▼.  Hickman,  62  Ind.  481. 

598 ;  Dickson  v.  Bandal,  19  Kan.  212.  IS.  Tuttle  v.  Chicago  B.,  42  Iowa, 


9.'  Qovafei  T.  8tovenfl,  83  Vt  399,      518;  Chicago  B.  ▼.  Dickson,  67  HL 

76  A.  147.  ^  .      122. 
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maintain  an  actipn  for  pe^*8onal  injuries  without  joining  her 
hu^and,^^  even  when  living  with  him,"  whether  the  ii;ijury  be 
the  result  of  force  or  n^ligence.**  Where  injury  to  her  unborn 
child  is  deemed  an  injury  to  her  person,  both  spouses  have  a 
cause  of  action,  and  both  must  join  in  a  release.^^  In  Massachu- 
setts the  wife  of  a  tenant^  as  such  and  as  a  member  of  the  tenant's 
family,  may  maintain  an  action  against  the  landlord  for  injurieb 
sustained  by  reason  of  the  unsafe  condition  of  the  common  prem- 
ises of  the  tenement  buildipg."  Under  the  Washington  statute 
providing  that  bptl^  .^ponsee  may  join  in  actions  for  p^r^opal  in- 
juries to  either,  a  wife  is  a  proper  party  in- an  action,  for  per- 
sonal injuries  tmstained  by  the  husband."  In  Louisiana,  where  the 
husband  siies  to  recover  damages  for  the,  personal  injury  to  his 
wife,  without  objection  seasonably  made,  a  judgment  for  him  is 
proper^  but. the  damages  will  be  tlie  property. of  the  wife/®  A 
married  wpman  who  i^  in.  a  buggy  when  it  is  hit  by  an  automo- 
bile and  suffers  a  miscarriagei  as  a  consequence  althQUgh  she  is 
not  thrown  out  can  recpver  as  her  injuries  are.  not  caused  by 
fright  alonc^V  Ii^  Louisiana  the  wife  may  bring  action  .for  her 
personal  injuries-  without;  the  authorization  of  the  hitsb^d.aa 
damages  for  such  injurieado  not  form  part  of  the  commn^iity  biU. 
always  remain  the  separate  property  of  the  wife,  recoverable  by 
heirself  alone.  Bills  for  doctors  and  nurses  and  hospital  attends 
ance  cannot  b^  recovered  in  such  suit  as  they  are  expenses  of  the 

14.  Hains  V.  Parkenbnrg,  U.A  L  15.  Citjof  AtUoka  v.  Smith,  111  Oa. 

By.  Co.  (W.  Va.),  84  S.  B.  923;  Eaoz-  870,  36  8.  E.  955. 

▼ille  By.  &  Ught  Co.  v.  Vangilder  16.  Hey  y.  Prime  197  Mass.  474,  S4 

(Tenn.),  178  «.  Wi  HIT;   Michi^aii  N.  E.  141. 

Cent.  B.  Co.'V4  Coleman,  2aMkh.  440;  17,  Kirk*  t.  Middlebrook/  201  Mtfi 

Capital  Traetion  Co.- v.  BoeknreD,  •  17  245,  100  8.  W.  .450. 

App.  D.  C.  369;  Hrttton  V.  Wilmingw  IB,  Crndo  vi.  MUton   (Maaa.)^  124 

ton  OHy  By.  Co.,  3'Pennewin  (PeL);  N.  E.  30. 

1S9,  50  A.  089;  Teoctn  4b  P.  By.  .€d.-  19.  Apler  v.  City  of  Hoqniam;  51 

V.  Htfnible,  97  P.  837,  36  CO.  Ai  50a  WasK  667^  99  P.  746. 

(aifd.,  181  IT.  8.  57,  21.8'/0t.  526^  45?  20.  Harkness  v.  Louisiana  A  N.  W. 

li.  Ed.  747');  Chicago  Jt  Mw  Blecbde  B.Go.r  110  La..  822^  34  8o,.791;  Oatt- 

By.  OoJ  V.  Krempel,  ll«:111;'App.  268;  wright  v.  Puissigur,  125  Ld.  7^0,  51 

Magean  v.  ^Sreat  NbrtUern  Ify.  Co,^  Sow  - e02v 

103  Mnnn.  290,  115  N.  W.-eSl,  15  L.  HI.  Easton  v.  United  Tvad^  Bebool 

B.   A.    (N:  8.)    51f    (wh.   deta.,  «03  Oonttaitiag  Co.  (CaL),  159  Pac.  597, 

Minn.  290,  115  N.  W.  941&,  IS^Ir.  BJ  L'.  R'AjiaitA,  324. 
a;   fN.'iS.I  -sny;  ftlHott  V.'Xawsns 
nfy,  S-ffV  Mp/  576/109'  5^;  W.  '62T.- 
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commnnitj  for  which  the  husband  alone  is  refip^nsTble  and  he 
alone  can  recover  therefor.** 

§  663.  Fraud  and  Deceit 

The  spouses  must  sue  jointly  for  frauds  upon  the  wife,  as  in 
case  of  an  action  qui  tarn  to  recover  penalties  for  a  fraudulent  con- 
veyance.** In  Kentucky  a  wife  may  maintain  an  iiction  of  deceit 
Without  joining  her  husband.**  In  Michigah  a  wife  may  sue  for 
fraud  in  a  conveyance  to  her  though  the  consideration  of  the  con- 
veyance did  not  pertain  to  her  separate  estate.**  Under  the  OHa- 
homa  statute,  a  wife  may  sue  alone  for  ffand  ih  obtaining  title 
to  land  owned  by  her.** 

§  664.  Libel  or  Slander. 

On  these  principles  it  is  held  that  husband  and  wife  must  sue 
together  for  libel  or  slanderous  words  spoken  against  the  latter.** 
It  should  be  observed  that,  wherever  husband  and  wife  are  both 
injured,  they  have  two  distinct  and  separate  causes  of  action,  which 
must  not  be  confounded.  Thus,  for  libel  against  husband  and 
wife,  the  husband  must  sue  alone  for  libel  against  him',  and  hus- 
band and  wife  jointly  for  the  libel  against  her;  they  cannot  sue 
togeth^  for  the  libel  against  both.**  But  actions  are  sometimes 
consolidated  in  practice.**  She  may  now  6ue  alone  for  slander.** 
Under  the  District  of  Columbia  statute  enabling  a  wife  to  trade 
and  providing  that  her  earnings  shall  be  her  separate  estate,  she 
has  been  held  enabled  to  maintain  an  acticm  for  libel  concerning 


fiS.  Shield  ▼.  F.  JoUnson  A  Co,,  132 
La.  773,  61  So.  787,  47  L.  B.  A.  (N. 
8.)  1080. 

28.  Fowler  v.  Frisbie,  3  Conn.  320. 
But  see  Cramp  t.  McKay,  8  Jones 
(N.  C.)  32,  as  to  negligence  ''  sound- 
ing in  contract,"  not  admitted  to  l)e 
cause  of  action. 

84.  Eice  V.  Porter,  22  K7.  Law, 
1704 ;  Work  v.  Campbell,  164  CaL  343; 
128  P.  943. 

80.  Bissell  ▼.  Taylor,  41  Mich.  702, 
3  N.  W.  194. 

86.  Wesley  ▼.  Diamond,  26  OUa. 
170,  109  P.  624*    . 

87.  BmaUef .  v..  Anderson,  2  Man. 
(Ej.)  56;  Da  vies  r.  0olomonf  L.- B* 
7  Q.  B.  112 ;  Throgmorton  ▼.  Davis,  3 
Blackf .  (Ind.)  383.  These  words  must 
be  actionable  per  $e.     Bee  Beach  v. 


Banner,  2  Hill  (N.  T.)  309;  Saville 
y.  Sweeney,  4  B.  A  Ad«  514;  ^a&  ▼• 
Madden,  12  Vt.  51.  As  to  slander  of 
wife  charging  her  with  '' adultery," 
aee  Shafer  v.  Ahalt,  48  Md.  171.  1^- 
cial  damage  ehould  be  shown  in  order 
to  sustain  the  aetiob..  Jh.;  Albop  ▼. 
Allsop,  2  L.  T.  (N.  B.)  290.  Words 
charging  her,  while  unmarried,  with 
fomiclLtion,  are  actionable.  Gibson  t. 
aibson,  48  Wis*  23.     . 

88.  Oazynski  t.  Oolburn,  XI  Ciisb. 
(lifoss.)  10;  Sbenoll  y,  E^agK3  Bins. 
(Pa.)  555;  Newton  y»  Batteri  2  Ld. 
BAym.  1208. 

89.  H^Qstead  vi  0as  lA^t  Co.,  3 
Hurl.  Sg  C.  746. 

Sa  Martin  y.  Bobscm^  6S  HI.  129) 
KoyacB  y.  Mayonis,  175.  Mish*  588, 
141  N.  W.  662. 
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her  witt  reference  to  her  business  without  joining' her  husband.*' 
In  Kentiickj^*  spoiiseS  may  sue  separately  iot  a  slander  spoken  of 
both,  but  a  verdict  and  judgment  in  favor  of  one  are  not  Compe- 
tent evidence  in  the  action  by  the  other.**  The  LouSisiana  statute 
providing  that  damages  from  the  "  personal  injuries ''  of  the  wife 
shall  be  her  separate  property  has  been  held  to  enable  her  to  main- 
tain an  action  for.  a  lib6l  affecting  herself,**  as  well  as  for  abuse 
and  slander.*^  In  Mis^uri  the  husband  must  be  joined  in  the 
wife^s  action  for  slander.**  In  Texas  such  an  action  by  the  wife 
without  joining  her  husband  may  be  miamtained  without  evi- 
dence from  which  the  jury  may  infer  that  if  she  had  not  brou^t 
it  alone  it  Would  not  have  been  brought. ** 

§  665.  Malicious  Prosecution. 

The  spouse^  inust  sue  jointly  for  malicious  prosecution  of  the 
wife.*^  Since  under  the  Oalifomia  statute  a  husband  must  be 
joined  in  the  wife^s  action,  with  certain  exceptions  not  including 
an  action  of  malicious  prosecution,  the  complaint  in  such  an  action 
is  not  vdemurtable  beeanse  it  both  seeks  to  recover  for  her  loss  of 
time  and  forthe  arrest  of  both  spouses,  which  is  a  joint  action.** 

§  666.  Injury  to  Wife's  Personal  Property. 

Where  the  right  of  action  for  damages  is  founded  on  the  prior 
possession  of  personal  property,  the  hus/band  must  sue  alone,  since 
his  possession  is  the  possession  of  both.**  An,d  the  joinder  of  the 
wife  in  actions  relating  to  personal  property,  where  the  injury  was 
committed  after  marriage,  is  good  grotmd  6f  demurrer,  or  motion 
to  Arrest,  or.  even  of  error  after  judgment.*^  Whether  the  same 
principle  applies  to  property  of  the  wife  parted  with  before  mar- 
riage is  not  so  clear.  This  i»  the  rule,  hoWefver,  when  the  action  is 
for  a  wrong,  which  before  the  marriage  was  committed  in  respect 
to  such  property/^    Where  household  goods  belonging  in  part  to 

SI.  Wins  ▼.  JoneB,  13  App.  B.  C.  Magnnson    v.    O'Dea    (Wash.),    135 

4S2.  Pac.  640,  48  L.  "A,  A.   (N.  8.)   327; 

Sft.  Alcorn  v.  Powell,  22  Ky.  Law,  Ifagnuson  ▼  O'Dea,  75  Wash.   574, 

1358,  do  S.  W.  520.  135  P.  640. 


I.  Time8-l>emoerat    "Pnh,  '  Co.'    ▼•  S8.  WiUiams  ▼.  Casebeer,  126'  Cal. 

KoMC,  136  P.  761,  6d  C.  C.  A.  418.  77,  58  P.  380. 

34.  Mariin  v:  l>erenbeeker,  116  La.  89.  HeyxnaH  ▼.  HeTman,  19  On,  App. 

49^5,  40  So.  849.  '        '  '  634,  92  S.  B.  25;  Bing.  Inf.  A  Cor. 

'S6.  Adamii  V.  Gannon,  3  Mb.  222.  253,  and  eases  cited;  Cro.  Bliz.  133; 

St.  Davia  v.  t^yis  (Tter.),  186  B.W.  l  Chit.  PI.  d3;  1  Balk.  114. 

775.  40.  BawTins  v.  Rounds,  27  Vt.  17. 

17.  Laughlfai  ▼.  Eaton,  54  Me.  156;  41.  3  Bob.  Praet.  188;   Milner  t. 
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each  spouse  is  consigned  to  the  husband^  he  may  sue  alone  for  in- 
jury to  the  shipment/^  Where  spouses  bring  a  joint  action  for 
personal  property  levied  on  as  the  husband'3,  no  cognizance  can 
be  taken  of  the  wife's  secret  trusts  or  equities.**  In  Arizona  where 
a  husband  sold  hay  cut  from  his  wife's  land  under  an  agreement 
that  the  buyer  should  pay  part  of  the  proceeds  to  creditors  of 
the  spouses  jointly,  it  was  held  that  an  action  to  compel  the  buyer 
to  account  was  maintainable  only  in  the  joint  names  of  the 
spouses/*  In  Florida  a  husband  may  ordinarily  recover  his  wife's 
personalty  which  has  been  detained  unlawfully.*'  In  Michigan 
it  is  held  that  a  passenger  traveling  with: his  wifef  is  entitled  to 
recover  from  the  railroad  i;i  ai;  aqtion  of  .contract  for  the  loss 
of  his  wife's  jewelry.**  In  New  York,  and  Washington  an  action 
for  the  recovery  of  damages  to  the  wife's  personal  property  should 
be  brought  in  her  name,*^  aiid  she  may  now  sue  for  her  baggage, 
lost,  through  like  negligence.*' 

S  667.  Trover.  : 

Where  the  trover  is  laid  before  the  marriage  and  the  eonversion 
afterwards,  there  has  been  some  controversy,  the  result  of  which 
seems  to  be  that  the  action  is  well  brought,  either,  with  or  with- 
out  joining  the  wife,  though  th^  better  course  doubtless,  is  to  join 
the  wife.**  The  principle  sought  is  whether  such  a  suit  amounts 
to  a  disaffirmance  of  the  husband's  constructive  title  to  the  goods 
on  the  marriage/®   The  spouses  may  maintain  fi  joint  action  for 

lidQlnes,  3  T.  R.  6B7;  Fewell  ▼.  OoUins,  48.  Piersoa  y«  Qmith,  9  Ohio  6t,  98. 

1  Const.  207.  .4®.  Powes  v.  Marshal,  1  Sid.  172; 

42.  Walter  y.  Alabama  Great  South-  Ayling  v.  Whicher,  6  Ad.  &  El.  259; 
em  K  Co.,  142  Ala.  474,  39  So.  87:  Blackbome  >.  "Haigh,  8  Lev.  107;   8 

43.  Pawlef  t.  Yogel,  42  Mo.  991;  •  IBUih.  Trwti,  supra.   There  is  some  ua- 

44.  Ives  v.- Sanguinetti  (Ariz.),  85  certaijity.  on  Uiis  point,  howevi^r.  See 
P.  480.                                                     ,  Bac    Abr.   .Baron    i    Feme     (K.); 

45.  McNeil  y.  Williams,  64  T^.  97,  eonira,  Brown  y.  Piiield,  4  Mich.  322; 
59  So.  562.  .                            .              •  Wellborn  y.  W^ayer,  ^7  Ga.  3e7«  Hna- 

46.  Withej  y^  Pere  Mar<juette  B.  band  and  wife  cannot  sue  for  ma« 
Co.,  141  Michv  412,  10.4  N.  W.  773^  licions  i^epleyin  ef  hJa  hqu8ehol4  fimi- 
12  Det.  Leg.  N.  511,  113  Anu  St.  R.  tare  with  intent  tp  in  jure .  hev,  and 
533, 1  L.  R..A*  (N»  S.)  .352.  resultjJ^g  in  the  .actual  .injui7«f.*er 

47.  Sherlock  y.   Dennj,  28.  Wash.  .  by  the  oJOicer,  if  thcj.  begin  li  pending 
170,'  68  P.  452;  OiUigan  y.  Qonsoli-  th&  aQ^on  Jn.r^pJeyin.      O.'Bnei^.'y. 
dated  Gas  Co.  of  New.  Yo?rk,.47  Misc^  Barry,  100  Mass.  300.  ...         .;    ., 
658,.  94  K.  Y.  S..273;  Schoenfeld  y..  .  80.  Aato  ii^ji^i^io^^, ^wife's  real 
Globe  Storage  ft  Carpet  Cleaning  Co.,  e^ti^,  4ae  ftuprfi*,  ((,  t%\.  ,  ,.. 

121  N;,Yi  8.  332;  Hol^«claw.y.Gas|»- 

way,  52  j?.  C.  $51,  ^O.S.  J3v  399.  ...  .«  .,    .   .;     ,  .,,..   .  .. 
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conversion  of  cottown  grown  on  land  owned  by  them  jointly.** 
Under  the  New  York  Married  Women's  Act  a  wife  may  maintain 
an  action  of  tort  for  conversion  without  showing  that  she  has  a  sepa- 
rate estate.*^*  The  Georgia  statute  providing  that  her  possession 
of  property  shall  give  a  right  of  action  for  interference  therewith 
does  not  enable  a  husband  who  has  possession  of  his  wife's  per- 
sonalty as  agent  to  maintain  an  action  for  its  conversion,  ^s  the 
statute  contemplates  a  possession  accompanied  by  either  general  or 
special  propertyi"'  In  the  game. State  he  is  not  a  necessary  party 
to  her  action  for  conversion/* 

§  668.  For  Loss  of  Husband's  Cons6itiiun  and  Services.  * 

The  wife  was  never  permitted  to  sue  for  the  loss  of  her  hus- 
band's society  and  services." 

A  statute  providing  that  the  wife  shall  retain  after  marriage  all 
the  civil  and  property  rights  of  a  single  woman  and  may  sue  in 
her  own  name  without  joining  her  husband  for  any  injury  to  her 
reputation,  person  or  property,  gives  the  wife  the  right  to  sue 
for  loss  of  consortium  caused  by  sales;  of  drugs  to  the  huaband  by 
the  defendant  contrary  to  law.°*  It  is  genetrally  hdd  that  the  wife 
cannot  maintain  an  action  for .  consequential  damages  resulting, 
from  her  husband's  injury,  if  it  is  the  result  of  n^igence,'^.0P' 

61.   Cedartown      Supply      Co.     '  t.  St.  101 ;  PateTsiki  t.  Snydet,  179  HI. 

Hooper,  13  Ga.  App.  29,  78  S.  E.  686.  App.  24 ;  Stout  v.  Kansas  City  Ter- 

52.   Lumley   ▼.    Toraielle,   69    App.  minal   Ry.   Co.,   172   ^o.   App.   113; 

DiT.  76,  74  N.  Y.  8.  567.  Feneff  v.  N.  Y.  C;  A  H.  B.  K.,  203 

68.   Mitchell  ▼.  Georgia  &  A,  By.  Mass.    278 ;    Goldman    v.    Cohen,    30 

Co.,   Ill  Ga.   760,  36  S.  E.   971,  51  Misc.  366,  63  N.  Y.  S..459;  Feneff  v. 

L.  B.  A.  622.  N*ew  York  C.  &  H.  B.  B.^  203  Mafia: 

64.  Bondy    v.    American    Transfer  278,  89  N.  E.  436,  24  L.  B.  A.  (N.  8.) . 

Co.,  15  Cal.  App.  746,  115  P.  965.  1024   Brown   v.   Kistleman,   177   Ind. 

56.  2  Kent,  Com.  182 ;  Tuttle  v.  CJji-  692,  98  N.  E.  631,  40  L.  R,  A.  (N.  Q,) 

eago  B.,  42  Iowa,  518;  Carey  v.  Berk-  236;  Stout  v.  Kansas  City  Terminal 

shire  B.^  1  Cush.   (Mass.)    475.     An  R.  Co.,  172  Mo.  App.  U3,  157  S.  W. 

aetion    cannot   in.  general   be    main-,  1019;    Patebki   v.    Snyder,  .179   m. 

tained  by   the  wife,   there   being  no  App.  .24;  Smith  v.  Nicholas  Building 

misfeasi^nce  towards  her  independently  Co.  (Ohio),  112  N.  E.  204,  L.  B.  A* 

of  a  contract,  with  the  husband  alone.  1916E  700.  .  . 

Longmeid  y.  HoDiday,  6  Exchi  761;.  56.  Moberg  v.  Scott   (8.  D.),  161 

Bernhardt  v.  Perry  (Mo.),  208  S.  W.  N.  W-.998,.  Jj,  B.  A.  m7D  732.  . 
462;  Goldman  v.  Cohen, -30  Misc.  {IjJ.  .57.  Patelskl  v.  8nyder).179  HI,  App., 

Y.)    336 ;    Bjown  .  y.  .  Kiatlemap,    177  24;    Emerson   v.   Taylor  .  (Md.) ,   104, 

Tnd.  692;  Emerson  V,  Taylory  104  AtV  A.    538;    Kosciolek   v.   Portland   By.,. 

(Md.).    538;    Kosciolek  ,v.,  Portland  Light  &  Power . Co.> . 81  Ore.  51.7,  Ij^O 

By.,  Light  4b  Power  Co.,  81  Ore.  517:  P.  132;  Smith  v.  Nicholas  Bldg.  Co.,, 

Smith  V.  Nicholas. ?Wg.  Co,,  9?  Ob^o  93  Ohio  St.  101,  112  N.  B.  204;.Qoldr 
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for  the  salary  he  might  have  earned  hut  for  his  injury,"  even 
though  it  entails  suffering  and  anxiety,  and  imposes  on  her  heavy 
and  arduous  duties  which  she  did  not  have  before  the  injury,** 
or  where  it  results  in  diminished  power  to  support  her.*®  Such 
damages  can  be  recovered  by  the  wife  only  for  wrongs  which  di- 
rectly tend  to  deprive  her  of  coiisortium.*^  In  such  case  the  tort 
must  be  intentional.*^  In  Ohio  it  is  held  that  she  may  maintain 
an  action  for  loss  of  the  society  and  companionship  of  her  bus- 
band  against  a  druggist  who  sells  morphine  to  her  husband,  a  drug 
addict,  in  such  quantities  as  to  incapacitate  him.** 

§  669.  For  Death  of  Husband. 

A  wife,  of  course,  oould  not  sue  for  the  death  of  her  huabajid.** 

§  670.  Pleading. 

In  a  joint  action  for  personal  wrong  to  the  wife,  the  declaration 
should  conclude  "  to  their  damage."*'  And  it  is  a  well  recognized 
principle,  both  in  England  and  America,  that  whenever  the  wife 
is  the  meritorious  cause  of  action,  her  interest  must  appear  on 
the  face  of  the  pleadings,  or  the  omission  will  be  considered  fatal.** 
Under  the  California  statute  the  spouses  may  incorporate  in  one 
dause  of  action  a  statement  of  the  injuries  suffered  by  the  wife, 
and  of  the  consequential  damages  sustained  by  the  husband.*^  A 
much  similar  statute  exists  in  New  Jersey.** 

§  671.  Defences  to  Action  by  Wife. 

Neither  fraud  nor  negligence  on  the  husband's  part  can  bar  the 
wife's  right  of  action,  she  being  the  injured  party.**  He  cannot 
interfere  with  her  right  to  claim  damages,  nor  extinguish  or  release 


man  y.  Cohen,  30  Misc.  336,  63  N.  T. 
S.  459;  Bernhardt  v..  Perry  (Mo,), 
208  8.  W.  462. 

58.  Glenn  v.  Western  Union  Tele- 
graph Co.,  1  Ga.  App.  821,  58  S.  E.  83. 

59.  Feneff  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  203  Mass.  278,  89  N.  E. 
436. 

60.  Brown  v.  Kistleman,  177  Ind. 
692,  98  N.  E.  631. 

61.  Stout  V.  Kansas  City  Terminal 
By.  Co.,  172  Mo.  App.  113,  157  S.  W. 
1019.  See  Clark  ▼.  Hill,  69  Mo.  App. 
541. 

62.  Gambino  v.  Manufacturers 'Coal 
ft  Coke  Co.,  175  Mo.  App.  653,  158 
S.  W.  77. 


63.  Flandermeyer  t.  Cooper,  85  OhW 
St.  327,  98  N.  E.  102. 

64.  2  Kent,  Com.  182;  darey  ▼. 
Berkshire  R.,  1  Cush.  (Mass.)  475. 

65.  HoTton  V.  Byles,  1  Sid.  387; 
Smalley  v.  Anderson,  2  Mon.  (Ky.) 
56. 

66.  Staley  v.  Barhite,  2  Caines  (K. 
T.)  221;  Serres  ▼.  Dodd,  5  B.  A  P. 
405;  Thome  t.  Dillingham,  1  Benlo, 
(N.  T.),  254;  Pickering  v.  De  Roche> 
mont,  45  N.  H.  67. 

67.  Meek  y.  Pacific  Electrie  By.  Co. 
(Cal.),  164  P.  1117. 

66.  Davis  y.  Public  Senriee  Corp.^ 
77  N.  J.  Law,  275,  72  A.  82,  83. 
69.  Moore  ▼.  Foote,  34  Mieh.  446^ 
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it,  nor  lessen  the  ainount  by  his  sole  ^cpmpro^li3eJ®  In  the  hus- 
band's separate  suit  for  consequential  iiijviries,^^  a9  to.lp^s  of  his 
wife's  services,  there  is  some  uncertainty ;  '*  but  as  he  is  usually 
bound  still  to  afford  medical  attendance,  his  claim  is  favorably 
regarded  in  that  respect  at  least."  An  action  by  the  wife  for  her 
sole  damages,  even  though  the  husband  be  made  a  nominal  co- 
plaintiff  under  the  statute,  will  n6t,."if  withdrawn  in  her  behalf, 
bar  his  separate  action  for  his  pwn  expenses  and  damages  from 
the  same  injury,  but  this  he  may  bring  and  conduct  at  his  own 
discretiori/* 

§  672..  Damages. 

Impairment  of  a  wife's  capacity  to  earn  may  be  an  element  of 
her  damages  m  a  personal  injury  action,"  where  the  statute  gives 
her  the  right  to  her  earnings,^*  or  where  it  app^rs  that  she  ho^  an 
employment  apart  from  her  husband,^^  or  that  her  earnings  are 


Tlori  y.  St  Loujui,.  3  Mo..  App.  831; 
Knozville  B.  A  L.  Co.  v.  YangUder 
(Tqmi.)*  178  8.  W.  1117,  L.  B..A. 
1916A  1111. 

70.  Martm  ▼.  Bobson,  6S  HI.  1Z9; 
CMeago  B.  v.  Dickaon,  67   DL  122. 

71.  Bee  supra,  §  668. 

78.  The  hnflbaiid  eaimot  lierereeover 
ior  money  expended  that  belonged  to 
hia  wife.  Walden  ▼.  Calrk,  50  Yt.  388. 
The  teat  eeema  to  be,  aa  to  ^rrieea 
and  earnjbiga,  whether  the  hosband  ia 
atUl  entitled  to  hia  wife  'a  semces,  and 
not  ahe  to  her  separate  earnings. 
Klein  t.  Jewett,  26  K.  J.  Sq.  474; 
Brooks  T.  Behwerin,  54  N.  Y.  343. 

73«  Tttttle  .T.  Chicago  B.,  42  Iowa, 
518.  Unlesa  estopped  by  allowing  hia 
wife  to  recorer  sach  expenses.  Nen- 
meister  t.  Dubuque,  47  Iowa,  465. 

74.  Stepanek  y.  Kula,  36  Iowa,  563 ; 
Smith  V.  St.  Joseph,  55  Mo.  456 ;  Me- 
whirter  ▼.  Hatten,  42  Iowa,  288. 

75.  Warth  v.  Jackson  County  Court, 
71  W.  Va.  184,  76  8.  Bi  420;  Colo- 
rado SpringB  &  Interurban  By.  Co.  t. 
Niehola,  41  Colo.  272,  92  P.  691; 
Withey  ▼.  Fowler,  164  Iowa,  377,  145 
N.  W.  923;  Texas  &  P.  By  Co.  ▼. 
Humble,  181  U.  S.  57,  21  S.  Ct.  526, 
45  L.  £d.  747 ;  Libaire  v.  Minneapolis 


A  St.  li.  B.  Co.,  113  Minn.. 517,  180 
N.  W.  8;  Kirkpatrick  ▼.  Metropolitan 
St.  By.  Co.,  129  Mo.  App.  524,  107 
8.  W.  1025;  Hendricka  v.  St.  Iiouts 
Transit  Co.,  124  Mo.  App.  157,  101  S. 
W.  675;  Wrightaville  ft  T.  B.  Co.  ▼. 
Yanghan,  9  Ga.  App.  371,  71  8.  E. 
681;  Bchitaelter  t.  Chester  Txaation 
Co*,'  218  Pa.  29,  66.  A.  1005. 

76.  Sbidklea  v.  City  of  St.  Joaeph, 
155  Mo.  App.  308,  136  S.  W.  752; 
Priee  ▼.  Charlotte  Eleetrie  By.  Co., 
160  N.  C.  460,  76  S.  B.  502;  West 
Chicago  St.  By.  Co.  ▼.  Car*,  170  111. 

478,  48  N.  H.  992;  South,  Covington 
4k  C.  St.  By.  Co.  t.  Bolt,  22  Ky.  Law, 
906,  59  8.  W.  26;  Enid  City  By.  Co. 
▼.  Seynolds,  34  Okla.  405,  126  P.  193. 

77.  Denton  v.  Ordway,  108  Iowa, 
487,  79  N.  W.  271 ;  Elenz  v.  Conrad, 
115  Iowa,  183,  88  N.  W.  337;  Perrigo 
T.  City  of  St.  Louis,  185  Mo.  274,  84 
S.  W.  80;  BUey  v.  Lidtke,  49  Neb. 
139,  68  N".  W.  356;  Central  City  ▼. 
Engle,  65  Neb.  885,  91  N.  W.  849; 
Worea  ▼.  Des  Moinea  City  By.  Co., 
175  Iowa,  1,  156  N.  W.  867;  Corbin 
▼.   City   of  Huntington,   74   W.   Ya. 

479,  82  S.  E.  323;  Niemeyer  v.  Chi- 
cago, B.  Sb  Q.  By.  Co.,  143  Iowa,  129, 
121  N.  W.  521. 
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kept  apart  as  her  separate  estate/'  or  that  she  was  a  free  trader/* 
or  where  the  husband  files  a  disclaimer  of  her  services,**  or  where 
she  lives  apart  from  him/^  even  though  there  is  no  evidence  that 
she  ever  earned  any  money/*  and  even  though  she  was  married 
after  the  accident.*'  She  may  also  recover  for  pain  and  angui^ 
of  mind/^  and  inability  to  perform  her  necessary  affairs  and 
business/'  as  well  as  medical  expenses  caused  by  the  injury, 
whether  paid  or  not,  if  charged  against  her/'  or  if  she  has  paid 
them/^  if  not  paid  with  money  loaned  to  her  by  him/'  and  unless 
she  is  equally  liable  with  her  husband  for  such  expenses."  She 
cannot  recover  for  loss  of  services  rendered  in  household  duties," 


78.  Brown  v.  Third  Ave.  B.  Co.,  19 
Misc.  504,  43  N.  Y.  S.  1094. 

79.  Norfolk  By.  ft  Light  Co.  y. 
WiUiar,  104  Va.   679,  52  S.  B,  380. 

80.  Smith  y.  Borough  of  East 
Mauch  Chunk,  8  Pa.  Super.  495. 

81.  WrightsviUe  &  T.  B.  Co.  ▼• 
Vaughan,  9  Ga.  App.  371,  71  S.  £. 
691. 

82.  Louisville  A  N.  B.  Co.  v.  Diek, 
25  Ky.  Law,  1831,  78  8.  W.  914.  But 
sea,  contra,  Becker  v.  Lincoln  Beal  Es- 
tate &  Building  Co.,  118  Mo.  App.  74, 
93  S.  W.  291;  Kroner  v.  St.  Louis 
Transit  Co.,  107  Mo.  App.  41,  80  S.. 
W.  915. 

83.  Georgia  Northern  By.  Co.  v. 
Sharp,  19  Ga.  App.  503,  91  S.  E. 
1045;  Booth  v,  Baltimore  &  O.  B. 
Co.  (Tnd.),  87  S.  E.  84;  Wrightsville 
ft  T.  B.  Co.  V.  Yaughan,  9  Ga.  App. 
371,  71  S.  E.  691. 

84.  McGovem  y.  Interurban  By.  Co., 
136  Iowa,  13,  111  N.  W.  412;   Ohio 

6  M.  By.  Co.  V.  Cosby,  107  Ind.  32, 

7  N.  E.  373;  Kimmel  v.  Interurban 
St.  By.  Co.,  87  N.  Y.  S.  466;  Cincin- 
nati, L.  ft  A.  St.  B.  Co.  V.  Cook,  45 
Ind.  App.  401,  90  N.  E.  1052. 

85.  Normile  v.  Wheeling  Traction 
Co.,  57  W.  Ya.  132,  49  8.  E.  1030,  68 
L.  B,  A.  901. 

88.  Adams  Exp.  Co.  v.  Aldridge,  20 
Colo.  App.  74,  77  P.  6 ;  Allen  v.  Ltzer, 
9  Kan.  App.  548,  58  P.  238;  Hickey 
V.  Welch,  91  Mo.  App.  4;   Ashby  v. 


Elsberry  ft  N.  H.  Gravel  Boad  Co., 
Ill  Mo.  App.  79,  85  S.  W.  957; 
Pomerine  Co.  v.  White,  70  Neb.  177, 
TO  N.  W.  1040;  City  of  Toledo  ▼. 
Duffy,  13  Ohio  Cir.  Ct.  482,  7  O.  C.  D. 
113 ;  Town  of  Elba  ▼.  Bullard,  152 
Ala.  237,  44  So.  412  Indianapolis 
Traction  ft  Terminal  Co.  ▼.  Kidd,  187 
Ind.  402,  79  N.  E.  347,  7  L.  B.  A. 
(N.  S.)  143. 

87.  McLean  ▼.  City  of  Kansas  City, 

81  Mo.  App.  72;  Atlantic  ft  D.  B.  Co. 
T.  Ironmonger,  95  Ya.  625,  29  8.  E. 
319;  Krisinger  -v.  City  of  Creston,  141 
Iowa,  154,  119  N.  W.  526 ;  Winnett  ▼. 
Detroit  United  By.,  171  Mich.  629, 
137  N.  W.  539 ;  Tinkle  t.  St.  Louis  ft 
S.  F.  B.  Co.,  212  Mo.  445,  110  8.  W. 
1086. 

88.  Barker  v.  Bhode  Island  Co.,  35 
B.  I.  406,  87  A.  174. 

89.  Kellar  ▼.  Lewis,  116  Iowa,  369, 
89  N,  W.  1102. 

90.  Norfolk  By.  ft  Light  Co.  v.  WU- 
liar,  104  Ya.  679,  52  8.  E.  380;  Den- 
ver ft  B.  G.  Co.  V.  Young,  30  Colo. 
349,  70  P;  688;  City  of  Holton  ▼. 
Hicks,  9  Kan.  App.  179,  58  P.  998; 
Phimmer  v.  City  of  Milan,  70  Mo. 
App.  59« ;  Wallis  r.  City  of  Westport, 

82  Mo.  App.  522;  Green  v.  Town  of 
Nebagamain,  113  Wis.  508,  89  N.  W. 
520;  Flint jer  ▼.  Kansas  City  (Mo.), 
204  a.  W.  951 :  Felker  v.  Banpor  By. 
ft  Electric  Co.,  112  Mc.  255,  91  A. 
980;  Earl  v.  Tupper,  45  Y^.  275. 
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or  for  the  amount  paid  by  her  for  the  services  of  a  domestic  during 
her  disability.** 

A  wife  whose  husband  is  not  a  resident  of  Michigan,  and  who 
has  not  lived  with  her  for  six  or  seven  years,  during  which  she  has 
supported  herself,  may,  in  an  action  for  personal  injuries,  recover 
for  a  doctor's  bill,  though  she  has  not  paid  it.*^  Damages  for 
separation  from  her  husband  and  from  her  home  cannot  be  recov- 
ered by  the  wife  in  an  action  against  her  husband  for  assault  and 
battery.** 

§  673.  Abatement  and  Siu^val  of  Action. 

The  damages  allowed  as  compensation  for  the  frauds  and  inju- 
ries sustained  by  the  wife  go  to  the  husband,  as  well  as  the  rest  of 
hep  personal  property,  if  recovered  during  his  lifetime.  But  such 
suits  survive  to  her  where  she  is  the  meritorious  cause  of  action ; 
and  on  the  death  of  the  husband,  pending  legal  proceedings,  the 
wife  may  accordingly  proceed  to  judgment  and  collect  the  damages 
for  herself;  or  if  her  husband  had  never  brought  an  action,  she 
may  then  do  so  in  her  own  right.**  The  husband,  on  the  other 
hand,  has  no  Such  interest  in  the  suit  at  common  law  that  he  may 
prosecute  it  in  his  own  name  after  his  wife's  death.  His  joinder 
in  the  first  place  was  only  because  of  the.  marriage  relation.  He 
may,  however,  under  some  statutes,  be  let  in  as  her  administrator, 
and  in  such  capacity  prosecute  the  suit  to  its  conclusion.*"  If  the 
wife  dies  after  judgment,  the  huaband  surviving  may  take  the 
benefits  of  the  suit;  for  a  judgment  debt  takes  the  place  of  the 
original  cause  of  action.  The  death  of  the  wife,  pending  suit  for 
her  personal  tort,  put  an  end  to  the  action  altogether  by  the  old 
law.**  But  where  the  so-called  tort  is  referable  rather  to  some 
breach  of  contract,  it  might  survive.*^ 

Under  such  a  policy,  contrary  to  the  common  law,  it  is  held 


91.  Frohs  V.  City  of  Dubnque,  109 
Iowa,  219,  80  N.  W.  341. 

99.  Lammiman  v.  Detroit  Citizens 
8t.  By.  Co.,  112  Mich.  602,  71  N.  W. 
153,  4  Det.  Leg.  N.  134. 

99.  Jolmson  ▼.  Johnson  (Ala.),  77 
8o.  335. 

94.  Bing.  Inf.  &  Gov.  247,  248 ;  New- 
ton  v.  Hatter,  2  Lcl.  Raym.  1208 ;  An- 


derson y.  Anderson,  11  Bush   (Ky.), 
327. 

95.  Chitty  PI.  74 ;  Norcross  v.  Stu- 
art  50  Me.  87;  Pattee  v.  Harrington, 
11  Pick.  (Mass.)  221;  Cozier  t. 
Bryant,  4  Bibb  (Ky.),  174;  Salt- 
marsh  V.  Candia,  51  N.  H.  71. 

96.  Bac.  Abr.  Baron  &  Feme  (K.) ; 
^feese  v.  Fond  du  Lac,  48  Wis.  323. 

97.  Long  V.  Morrison,  14  Ind.  595. 
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that  an  action,  in  the  name  of  husband  and  wife  for  injuries  to  the 
latter  will  survive  to  her  administrator.**  > 

§  674.  Husband's  Rights. 

It  would  appear  that  the  husband  may  release  the  damages  for 
his  wife's  injuries,  and  then  recover  for  the  loss  arising  to  himself 
alone;  he  may  certainly  release  or  compromisei*'  Whepe  the 
husband  is  alone  entitled  to  the  damages^  and  in  case  of  his  death 
they  would  go  U>  his  representatives,  he  must  sue  alone;  ^  and  his 
sole  suit  will  not  be  defeated  by  his  wife's  death  before  action 
brought.^ 

A  husband  cannot  recover  for  consequential  injuries  to  liis  wife 
from  negligence  unless  his  wife  can  recovel''f(>r'pefe6nal  injuries 
received.*  He  can  recover  nothing  unless  the  wif*' recovers  for 
her  injuries,*  nor  where  the  tort  was  committed  oti'the  wife  prior 
to  marriage  with  him,^  nor  where  no  appireciable  tlm^  elapses  be- 
tween the  wife's  injury  and  her  death.*  .    : .  .       . 

§  675.  For  Mental  Anguish  Suffered  by  Wif^. 

The  husband  cannot  recover  for  th^  wife's  ppi^ntal,a,ngaish  or 
other  damages  incidental  to  the  joint  suit  in.  his  sole  auii  for 
damages.^ 

§  676.  Seduction  of  Wife. 

Somewhat  akin  to  this  is  his  action  for  his  wife's  seduction, 
founded  on  the  same  general  marital  rights^  But  the  common  law 
still  keeps  up  its  legal  fiction  of  the  wife's  civil  incapacity,  and 
treats  the  seducer  as  guilty  of  trespass  by  force  of  arms,  whether 

98.  Earl  v.  Tupper,  45  Vt,  275,  As  Co.,  217  Mass..  515,  105  N.  B.  379,  51 
to  survivorship  of  husband's  right  of      L.  R.  A.  (N.  S.)  1152. 

action  for  consequential  injuries,  see  4.  Jackson  v.  Boston-  Elevated  By. 

Cregin  v.  Brooklyn  R.,  83  N.  Y.  595.  Co.,  217  Mass.  51^,  106  N.  E-  379, 

99.  Southworth  v.  Packard,  7  Mass.  51  L.  R.  A.  (N.  8.)  1152;  Savage  t. 
95;  Anderson  v.  Anderson,  11  Bush  New  York,  N.  &  H.  S.  8.  Co.,  185 
(Ky.),  327.  One  who  knowingly  as-  P.  778,  107  C.  C.  A.  648;  Gardner  t. 
sists  a  wife  in  violating  her  duty,  as  Boston  Elevated  By.  Co.,  204  Maae. 
by  selling  her  laudahum,  may  he  sued  213,  90  N.  E.  534. 

by  the  husband  for  the  injury  he  sus-  5.  Mead  v..  Baum,  76  N.  J.  Law, 

tains   thereby.      Hoard  v.   Peck,   56  337,  69  A.  962, 

Barb  (N..  Y.),  202.  6.  Rogers  v.  Fancy  E^rm  Telephone 

1.  Wheeling  v.   Trowbridge,   5   W.  Co.,  160  Ky.  841,  170  8.  W.  178. 

Va.  353.  7.  Hooper  v.  Haskell,  56  Me.  251; 

9.  Ih,  Adams  v.  Brosjus   (Ore.),   139  Pac 

8.  Jackson  v.  Boston  Elevated.  B.  729,  51  L.  B.  A.  (Ni  8.)  37. 
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the  wife  actilally  Consent  to  the  guilt  or  not.*  The  damages  which 
the  hudbaiid  may  here  recover  in  his  own  right  are  not  affected  by 
the  social  rank  or  condition  of  the  parties ;  •  nor  by  his  own  char- 
acter, save  his  character  as  a  husband ;  ^^  but  they  may  be  mate- 
rially influeliced:  by  the  wife's  previous  character  for  chastity;  " 
while  if  the  husband  be  privy  to  the  crime  or  consenting  thereto, 
the  law  treats  him  as  the  seducer,  and  gives  him  no  damages." 
But  the  earlier  cases  seem  to  have  regarded  this  last  circumstance 
as  tending  only  to  reduce  his  compensation.^* 

§  677.  For  "Loss  of  Consortiuin  and  Medical  Expenses. 

Since  the  husband  is  at  the  common  law  entitled  to  the  society 
and  service^  of  his  wife,  two  separate  causes  of  action  may  arise 
from  injuries  inflicted  upon  her  person.  One,  in  the  name  of 
both  for  her  own  injujries,  we  have  just  considered;  the  other  is 
in  the  name  of  the  husband  alone  per  quod  consortium  amisit.^^ 
Thus,  if  the  wife  be  wantonly  bruised  and  maltreated,  her  tusband 
may  bring  his  special  actio;i  per  guod  for  the  loss  of  her  society 
and  his  medical  expenses.  But  there  can  be  no  special  damage, 
recovered  by  the  husband  by  way  of  aggravation  in  the  joint  suit 
for  his  '^ife's''iw]urieB, -whi^ih  is'foundc^d  in  her  meritorious  claim. 
Thus,  in  the  joint  ^ction  for,  an  assault  on  the  wife^  the  burgeon's 
bill  caimbt  t>e  x^cpi^r^;  if  for  slander  of  the  wife,  the  loss  of 
wages  cannot  be' claimed ;    thefre  the  sole  right  of  thd  husband 

8.  3  Bi:  Com.  139,  140,  An  action  '11.  3  Bl.  Com.  140;  Bull.  N.  K 
on  the  case  is  allowable^  tbough  not  ^96.  Black$tone  (ih.)  adds  the  con- 
nsual.  Chamberlain  v.  Hazlewood^  5  sideration  of  the  husband  'a  obligation, 
M.  &  "W.  517.  See  T^oiris  .v..  Miller,  by  settlement  or  otherwise,  to  proTide 
4  Burr.  2057 ;  Birt  v.  Barlow,  Doug.  for  those  children  which  he  cannot 
171;  Freelaconej  v.  Coleman,.!  B.  So  Hut  suspect  to  be  spurious. 

Ald«  90;  Canefield  t!  Chamber,  iS  East,  12.  1  Greenl.  Evid.,  §  578;  Buberlj 

244 ;  Toiie  v.  Sumners,  2  Nott  &  Mc-.  ▼»  Gunning,  4  T.  E.  651,  per  Lord  Ken- 

Cord  (S.  C),  267;  Forney  v.  Hallaker,  yon;  Rea  v.  Tucker,  51  HI.  110;  Beeve 

8  S,  &  K.  159.     See  Yundt  v.  Hart-  Dom.    Bel.    64;    Train    v.   Bayer,   24 

mnft,  41  m.  9,  as  to  the  damages  Barb.   (N.  Y.),  614,  and  cases  cited, 

allowable   in   such   cases.      A   broad  See    Lord    Alvanley,    in    Bromley   ▼. 

role   is  here   announced   in  the   bus-  Wallace,  4  Eap.  237. 

band's  favor.  IS.  Selw.  N.  P.,  Adultery;  Bull.  N. 

9.  Norton  v.  Warner,  9  Conn.  172 ;  P.  27. 

per  Cheves,  J.,  in  Buford  ▼.  McLung,  14.  3  Bl.  Com.  140;  Cro.  Jac.  501; 

1  Nott  &  McCord   (S.  C),  268,  277;  ih.,    538;    Mewhirter    v.    Hatten,    42 

otherwise,    according    to    Blackstone.  Iowa,  288;  Brockbank  v.  Whitehaven 

See  3  Bl.  Com.  140.  Junction  E.  R.  Co.,  7  Hurl.  &  Nor. 

10.  Norton  v.  Warner,  9  Conn.  172.  834 ;  Whitcomb  v.  Barre,  37  Vt.  148 ; 
And  see  Bromley  v.  Wallace,  4  Esp.  Kavanaugh  v.  Janesville,  24  Wis.  618; 
237.  Hooper  v.  Haskell,  66  Me.  251. 
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should  be  sued  on  in  his  naine/^  A  husband  who.  lives  apart  from 
his  wife,  under  articles  of  separation  or  a  decree  of  divorce  from 
bed  and  board,  cannot  maintain  a  suit  for  damages  per  quod, 
since  he  has  suffered  no  loss  of  her  society.** 

Instantaneous  death  of  the  husband  or  wife,  at  the  common  law, 
gave  no  right  of  action  to  the  survivor.  Tfor  could,  the  husband, 
whose  wife  wa,s  thus  killed  by  another's  carelessness,  sue  per.  quod, 
becau.se  he  could  not  be  said  to  have  lost  her  society  during  any 
portion  of  her  life.*'  And  wherever  by  special  statute  some  right 
of  action  for  damages  is  given  (as  against  a  town  for.  a  defective 
highway),  some  of  our  courts  seem  disposed  to  allow  the  husband's 
medical  expenses  by  way  of  aggravation,  in  the  joint  suit  of  hus- 
band and  wife,  even  though  he  may  not  be  empowered  to  bring  a 
suit  in  his  own  name  to  recover  for  them  as  damages  per  quod.^* 
In  some  of  these  statutory  cases,  however,  the  husband  may  bring 
his  separate  suit  per  quod  as  before,  in  addition  to  the  suit  for  the 
wife's  injury.**  Where  the  action  is  brought  in  assumpsit,  a» 
upon  a  carrier's  contract  to  carry  safely,  the  considerations  are 
those  of  contract,  not  tort.*^ 


15.  Dengate  t.  Gardiner,  4  M.  A 
W.  6;  Kavanaugh  y.  Janesville,  24 
Wis.  618;  King  v.  Thompson,  87  Pa. 
365.  See  Iiewis  v.  Babcock,  18  Johns. 
(N.  Y.)  443. 

16.  Keeve  Dom.  ReL  64;  Pry  v. 
Berstler,  2  Yeates  (Pa.),  278.  The 
husband  maj  discharge  the  cause  of 
action,  so  as  to  bar  the  wife's  rem- 
edy, even  though  they  are  living  apart 
through  his  fault.  Ballard  y.  Bussell, 
33  Me.  196.  Concerning  the  effect  of 
a  separation  pending  a  suit  brought 
in  the  joint  names  of  husband  and 
wife,  for  injuries  inflicted  upon  .the 
latter,  see  Burger  y.  Belsley,  45  HI. 
72. 

17.  Yelv.  89,  90 ;  Baker  y.  Bolton,  1 
Camp.  493;  Green  v.  Hudson  B.  B. 
Co.,  28  Barb.  (N".  Y.)  9;  Hallenbeck 
V.  Berkshire  B.  B.  Co.,  9  Cush.  109. 
See  Georgia  H.  B.  Co.  y.  Wynn,  42 
Ga.  331,  which  considers  a  statute  pro- 
viding only  for  a  wife's  suit  by  rea- 
son of  hrr  husband's  death  by  rail- 
road   accident,    and   not   for   a   hus- 


band's rait,  by  reason  of  his  wife's 
death. 

18.  Harwood  y.  Lowell,  4  Cnsh. 
(Mass.)  310;  Sftnford  y.  Angosta,  32 
Me.  536;  Hnntv;  Winfleld,  36  Wis. 
154;  Fuller  y.  Naugatnck  B.  B.  Co., 
21  Conn.  557.  See  Carlisle  y.  Town 
of  Sheldon,  38  Vt.  440,  as  to  right  to 
recover  for  damages  on  a  highway^ 
defeated  t)y  husband's  own  careless- 
ness. 

19.  Klein  y.  Jewett,  26  N.  J.  Eq. 
474 ;  Kavanaugh  y.  Janesville,  24  Wis. 
618;  Whitcomb  y.  Barre,  37  Vt.  148. 

Where  husband  and  wife  were  in- 
jured simultaneously  and  both  died, 
the  husband  a  little  before  the  wife,  it 
was  held  that  the  right  of  action  vested 
although  they  are  living  apart  through 
his  fault.  Ballard  v.  Bussell,  33  Me. 
196.  Concerning  the  effect  of  a  sepa- 
ration pending  a  suit  brought  in  the 
joint  names  of  husband  and  wife,  for 
injuries  *  inflicted  on  the  latter,  see 
Burger  v.  Belsley,  45  111.  72. 

20.  See  Pollard  v.  New  Jersey  B., 
101  IT.  S.  223. 
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A  husband  may  recover,  for  loas  of.  the  wife's  services  and  con- 
sortium as  a  result  of  her  injury  by  negligence,*^  or  as  the  result 

McCauley  v.  Detroit  United  By.,  167 
Mich.  297,  133  N.  W.  11;  Louisville, 
etc.,  B.  Co.  V.  Kinman  (Ky.),  206  8. 
W.  880;  Bruoe  v.  United  Bys.  Co.; 
17S  Mo.  App.  568,  158  8.  W.  102; 
Berrien  County  t.  Allen,  13  Ga.  App. 
777,  79  8.  E.  1129 ;  Indianapolis  &  M. 
Bapid  Transit  Go.  v.  Boeder,  42  Ind. 
App.  620,  85  N.  E.  1042. 

The  word  "services^''  in  the  rule 
allowing  a  husband  to  sue  for  per- 
sonal injuries  to  his  wife,  included  any 
pecuniary  injuty  suffered  from  the 
loss,  of  her  aid,  society,  and  compan- 
ionship; and,  while  the  damages  from 
the  loss  of  aerviees,  society,  and  com- 
panionship are  not  susceptible  of  di- 
rect proof,  yet,  when  the  facts  are 
shown,  the  assessment  of  compensa- 
tiott  must  be  left  to  the  sound  dis- 
cretion of  the  jury.  Indianapolis 
Traction  &  Terminal  Co.  v.  Menze 
(Ind.),  88  K.  E.  929  (reh.  den.,  173 
Bid.  31,  89  N.  E.  370) ;  Lagergren 
V.  National  Colce  &  Coal  Co.,  117  N. 
T.  92 ;  Townsend  v.  Wilmington  City 
By.  Co.,  7  t>enn.  (Del.)  255;  McDevitt 
City  of  St.  Paul,  66  Minn.  14 ;  May 
▼.  Western  Union  Telegraph'  Co.,  157 
N.  C.  416;  Elling  v.  Blake-McFall 
(Jo.,  85  Ore.  91;  Guevin  v.  Manchester 
8t.  By.  (N.  H.),  99  Atl.  298;  Morri- 
son V.  Clark  (Ala.),  72  So.  305 ;  City  of 
Chattanooga  v.  Carter,  132  Tenn.  609 ; 
Little  Bock  Gas  &  Fuel  Co.  v.  Cop- 
pedge,  116  Ark.  334;  Mageau  v. 
Great  Northern  By.  Co.,  103  Minn. 
290. 

In  its  original  application  the  term 
'^consortium"  was  used  to  designate 
a  right  which  the  law  recognized  in 
a  husband,  growing  out  of  the  marital 
union,  to  have  performance  by  the 
wife  of  all  duties  and  obligations  in 
respect  to  him  which  she  took  on  her- 
self when  she  entered  into  it,  and  as 
thus  employed  it  includes  the  right  to 
society,  companionship,  conjugal  af- 
fection, and  service.  Marri  v.  Stam- 
ford  St.  B.   Co.,   84  Conn.   9,  78  A. 


SI.  Duffee  v.  Boston  Elevated  By. 
Co.,  191  Mass.  563,  77  N.  E.  1036; 
Cullar  V.  Missouri  K.  &  T.  By.  Co., 

84  Mo.  App.  340;  Schaupp  v.  Turner, 
177  N.  Y.  S.  132;  Chicago  &  M.  Elec- 
tric By.  Co.  V.  Krempel,  116  111.  App. 
253;  Morrison  v.  Clark,  196  Ala. 
670 j  72  So.  305;  Southern  By.  Co.  v. 
Crowder,  135  Ala.  417,  33  So.  335; 
Denver  Consol.  Tramway  Co.  v.  Biley, 
14  Colo.  App.  59  P.  476;  Chicago  ft 
M.  Electric  By.  Co.  v.  Krempel,  116 
III.  App.  253;  Southern  Kansas  By. 
Co.  V.  Pavey,  57  Kan.  521,  46  P.  969; 
Kelley  v.  New  York,  N.  H.  ft  H.  B. 
Co.,  168  Mass.  308,  46  N.  E.  1063, 
60  Am.  St.  B.  397,  38  L.  B.  A.  631; 
Lorf  V.  City  of  Detroit,  145  Mich. 
265,  108  N.  W.  661,  13  Det.  Leg.  N. 
502;  Cuflai'  v.  Missouri  K.  ft  T.  By. 
Co.,  84  Mo.  App.  347 ;  Booth  v.  Man- 
chester St.  By.,  73  N.  H.  529,  63  A. 
578;  Lyons  V.  New  York  City  By. 
Co.,  49  Misc.  517,  97  N.  Y.  S.  1033; 
Baltimore  ft  0.  B.  Co.  v.  Glenn,  66 
Ohio  St.  395,  64  N.  E.  438;  Beagan 
V.  Harlan,  24  Pa.  Super.  27;  San 
Antonio  ft  A.  P.  By.  Co.  v.  Belt,  24 
Tex.  Civ,  281,  59  S.  W.  607;  Neville 
V.  Mitchell,  28  Tex.  Civ.  89,  66  S.  W. 
579^;  Howells  v.  North  American 
Tamsportation  ft  Trading  Co.,  24 
Wash.  689,  64  P.  786 ;  Blair  v.  Bloom- 
ington  ft  N.  By.,  Electric  ft  Heating 
Co.,  130  HI.  App.  400;  Guevin  v. 
Manchester  St.  By.  (N.  H.),  99  A. 
298;  Bourland  v.  Louisville  ft  N.  B. 
Co.,  199  HI.  App.  126;  Beeves  v. 
Lutz,  179  Mo.  App.  61,  162  S.  W.  280; 
Garside  v.  New  York  Transp.  Co.,  146 
F.    588;   Ening  v.  Blake-McPall  Co., 

85  Ore.  91,  166  P.  57;  City  of  Chat- 
tanooga V.  Carter,  132  Tpnn.  609,  179 
8.  W.  127;  People's  Home  Telephone 
Co.  V.  Cockrum,  182  Ala.  547,  62  So. 
S6 ;  Hey  v.  Prime,  197  Mass.  474,  84 
N".  E.  141 ;  Zolawenski  v.  Aberdeen, 
72  Wa.«!h.  95,  129  P.  1090;  Indian- 
apolis Traction  &  Terminal  Co.  v. 
Menze,   173   Tnd.   31,   89  N.  E.   370; 
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of  an  assault  on  her,**  or  of  a  defect  in  a  highway,"  op  sidewalk,** 
or  of  a  nuisance,*'  or  of  the  negligent  escape  of  gas,**  or  of  her 
illness  as  the  result  of  a  slander,*^  or  of  eating  unwholesome  pork,** 
or  of  sale  of  opium  to  the  wife,  resulting  in  her  becoming  a  drug 
addict,**  or  of  a  cold  caught  at  a  hospital  through  negligence,  re- 
sulting in  her  death,***  especially  where  her  injuries  prevent  sexual 
intercourse.*^ 

The  services  recovered  for  may  include  services  rendered  by  her 
in  his  business,  where  she  is  so  engaged  when  injured,  without 
intent  on  the  part  of  the  husband  to  pay  for  them,**  and  special 
services,  other  than  those  of  a  servant,  which  a  wife  can,  and  which 
the  wife  in  question  was  accustomed  to  render  to  him.**  He  may 
also  recover  for  her  diminished  capacity  to  labor  in  the  future,  if 
her  injuries  are  permanent,**  as  well  as  for  medical  and  other 
expenses,***  even  where  the  statute  makes  family  expense  a  charge 


682;  Blair  v.  Seitner  Dry  (^lOOcU  Co, 
(Mich.),  151  N.W.  734. 

8^.  Baer  v.  Hepfiuger,  153  Wi^.  Wfl, 
140  N.  W.  345.  .      .      ,  ■ 

.  28.  Layisa  v.  Tiffanc^  (B.  I.) , .  105 
A,  739;  South  y.  West  Windsor  Tp* 
(N.  J.),  82  A,  852;  Bean  v.  City  of 
Portiand,  109  Me.  467,  84  A.  981, 

.  .2^.  Wright  V.  City  of  Omalm,  78 
Neb*  124,  110  N.  W,  754;  McDevitt 
V.  City  of  St.  Paul,  66  Minn.  14,  68 
N.  W.  178,  33  L.  B.  A.  601. 

.25.  Adams  Hotel  Co.  v.  Cobb,  3. 
Ind.  T.  50,  53  S.  W.  478. 

28.  Little  Bock  Gas  &  Fuel  Co.  t. 
Coppedge  (Ark.),  172  S.  W.  885. 

.  27.  Garrison  v.  Sun  Printing  &  Pub- 
lishing Co.,  207  N.  Y.  1,  100  N.  E. 
430. 

28.  Gearing  v.  Berkson,  223  Mass. 
257,  111  N.  E.  785. 

29.  HoUeman  v.  Harvard,  119  N.  0. 
150,.  25  S.  E.  972,  56  Am.  St.  B.  672, 
34  L.  B.  A.  803. 

80.  Bailey  v.  Long,  172  N.  C.  661, 
90  S.  E.  809. 

31.  City  of  Dallas  v.  Jones  (Tex.), 
54  S.  W.  606  (injury  to  spine). 

32,  Georgia  B.  &  Banking  Co.  y. 
Tice,  124  6a.  459,  52  S.  E.  916; 
Standen  v.  Pennsylvania  B.  Co.,  214 
Pa.  189^,  63  A.  467 ;  Missouri,  K.  &  T. 


By.  Co.  V.  Vance  (TexOi  -*!  S.  W. 
167.  But  see  Kirkpatricli  t.  .  Metro- 
politan Sk  By(  Co.,  129  Mo.  App.  524, 
197  B,W.  1025. 

88.  Se^eek  ▼.  City  of  Janesville, 
104  Wis.  570,  80  N.W.  944y  76  Am. 
St.  I^,  892,  47  L.  B.  A.  691. 

84«  May  v.  Western  Union .  Tele- 
graph Co.,  157  N.  0.  416,  72  8.  B. 
1059;  Kirkpatrick  y.  Me^opolitan 
St.  By»  Co.j  129  Mo.  App.  524,  107 
S.  W»  1025;  Townsend  y-  WiIming:tom 
City  By.  Co.  (Pel.),  78  A.  635. 

85.  Indiana  Union  Traction  Co.  y. 
McKinney,  36  Ind.  App.  86,  78  N.  B. 
203 ;  Otto  V.  Milwaukee  Northern  By. 
Co.,  148  Wia.  54,  134  N.  W.  157; 
Washington  &  G.  B.  Co.  v.  Hickey, 
12  App.  D.  Cw  269 ;  Birmingham  South- 
em  By.  Co.  y.  Lintner,  141  Ala.  420, 

38  So.  363,  109  Am.  St  B.  40;  Louth 
y,  Thompson,  }  Pennewill  (Del.),  149, 

39  A.  1100;  Indiana  Union  Traction 
Co.  y.  McKinney,  39  Ind.  App.  86; 
St«te  y.  City  of  Detroit,  113  Mich.  643, 
72  N.  W.  8,  4  Det.  Leg.  N.  431; 
Brickson  v.  Buckley  (Mass.),  120  N. 
E.  126;  Lagergren  y.  National  Coke 
&  Coal  Co.,  117  N.  Y.  S.  92 ;  Twedell 
y.  City  of  St.  Joseph,  167  Mo.  App. 
547,  152  S.  W.  432. 
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on  both  spouses/*  mid  even  where  the  wife  paid  the  bills,  on  his 
promise  to  repay  her/^  and  for  impaijcmeiit  of  her  ability  to  per- 
form wifely  duties/**  and  for  loss  of  her  earnings^  where  he  is 
entitled  to  them/'  and  for  her  funeral  expenses^  where  she  is 
killed.*^ 

In  his  action  for  his  own  personal  injuries  he  may  recoyer  the 
reasonable  value  of  extra  serviced  rendered  by  her  in  nursing  him/^ 
He  cannot  recover  for  the  expense  of  a  servant  employed  during  her 
incapacity/' 

A  man  cannot  recover  for  the  loss  of  consortium  of  his  wife 
caused  by  the  defendant's  negligence  where  no  appreciable  length 
iif  time  intervened  between  the  n^ligcmt  act  complained  of  and 
the  death  during  which  he  might  have  enjoyed  her  society;^* 
and  in  case  of  her  death,  he  can  recover  for  loss  of  services  and 
consortium  only,  to  the  time  of  such  death,** 

The  husband's  right  to  recover  for  damages  to  his  right  to. the 
society  and  services  of  his  wife  on  account  of  the  negligence  of  a 
third  person  seems  by  the  great  weight  of  authority  not  to  be 
affected  by  recent  legislation  putting  the  husband  and  wife  on  an 
equality.**^ 

In  some  jurisdictions,  however,  it  is  held  that  this  legislation 
has  wiped  out  the  right  to  sue  for  loss  of  consortium  due  to  negli- 
gence, as  the  view  is  held  that  this  right  depends  on  the  hus>band's 

Se.  West  Chicago  8t.  By.  Co;  ▼.  49^  Hertsberg  t.  Pittsbnrgh  Taxieab 

Carr,   170    HI.    478,    48   N.    E.   99«;  Co.,  243  Pa.  540,  90  A.  344. 

Liftchitz  V.  City  of  Chicago,  194  HI.  43.  Bogers  v.  Fancy  Farm  Telephone 

App.  4«8.  Co.,  160  Ky.  841,  170  S.  W.  178,  L. 

S7.  LaakowBki  ▼.  People's  loe  Co.  B.  A.  1916D,  18«. 

(Mich.),  168  N.  W.  940.  44.  Indianapolis  ft  M.  Bapid  Tiai&sit 

88.  Oregory  v.  Oakland  Motor  Car  Co.  v.  Beeder,  51  Ind.  App.  533,  100 
Co.,  181  Mich.  101,  147  N.  W.  614  j  N.  E.  101;  Lane  V.  Steiniger  (l6wa), 
Kimberly  T.Howland,  143  N.  C.  398,  156  N.  W,  375. 

55  S.  E.  778,  7  L.  B.  A.  (N.  8.)  545.  .  45.  Binnin^ham  Southern  B.  Co.  x- 

89.  Bobinson  t.  Metropolitan  St.  Lintner,  141  Ala.  420,  38  So.  363; 
By.  Co.,  34  Misc.  795,  69  N.  T.  S.  Blair  v.  Bloomingtdn  &  N.  B.  Elec- 
S91;  The  O^fien  Brothers,  253  F.  trie,  ete.,  Co.,  130  HI.  App.  400; 
e55.                                                                .  Me^hUrterv.  Hattfn,  42  Ioi«,  288; 

40.  Cincinnati,  H.  &  D.  By.  v.  Tay-  Partello  v.  Missouri,  P.  B.  Co.,  141 
lor^  27  Ohio  Clr.  Ct.  757.  Mo.  App.  1S2,  107  8.  W.  473;  Bdoth 

41.  MiMouri^  K.  ft  T.  By.  Co.  v.  ▼.  Manchester  Street  B.  Co.,  73  N^  H. 
Bolman,  15  Tex.  Civ.  1«,  39  Sw  W.  529;  63' AH.  578;  Bahinore  ft  Ohio 
130;  Croute  V.  Ohieago  ft  N.  W.  By.  B.  Ob.  v.  Gfonn,  66  Ohio  St  399,  .64 
Co.,.10».  Wis.  196,  78  N.  W.  446;  N.  E.  438?  MeMeekiA  ¥.  Pifttslmrg 
Ohieago,:  D.-  ft  A.  B.  Traasit  Co:  t.  B.  Co.,  229  Pa,  572,  79  Aa  133.: 
Moore,  259  F.  490. 
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right  to  menial  and  domestic  services  round  the  house  rather  than 
on  hid  right  to  her  affection  and  loyalty,  and  as  the  former  right 
has  been  extinguished  by  law  no  right  of  action  for  damage  to  such 
a  right  can  remain.** 

An  action  by  a  husband  for  losa  of  consortiiun  of  the  wife  due  to 
a  marine  accident  is  cognizable  in  admiralty.  The  relation  of 
husband  and  wife  and  parent  and  child  are  not  maritime  relations ; 
but  such  relations  or  the  implied  contracts  or  rights  growing  out  of 
such  relations  do  not  constitute  the  real  ground  of  action,  when  a 
htisband,  wife,  parent  or  child  invoke  admiralty  relief  for  injury 
sustained  by  a  maritime  tort.  In  such  cases  the  thing  in  action  is 
n;ot  the  relationship  but  the  tort.  The  relationship  is  a  mere  step 
or  incident  to  support  the  action.*' 

It  has  been  held  in  Massachusetts  that  where  a  husband,  as 
administrator,  recovered  for  the  death  and  conscious  suffering  of 
his  wife,  he  could  not  recover  separately  for  loss  of  consortium,** 
nor  where  she  has  recovered  full  damages  for  all  injuries  sustained 
by  her.** 

Michigan  has  recently  followed  the  Massachusetts  rule  that 
under  the  Married  Women's  Acts  a  man  cannot  recover  for  the  loss 
of  consortiuto  of  his  wife  in  case  of  her  personal  injury  through 
negligence. 

In  this  case  it  appeared  that  the  wife  suffered  so  that  her  com- 
panionship was  less  pleasant  than  before.  The  court  held  that 
where  there  is  no  intentional  wrong  the  ordinary  rule  of  damages 
jgoes  no  farther  than  to  allow  pecuniary  compensation .  for  the 
impairment  or  injury  directly  done,  and  the  courts  cannot  put  a 
pecuniary  value  on  domestic^  duties  and  labor  performed  in  and 
about  the  family. 

If  the  husband  has  in  fact,  on  account  of  his  wife's  injury,'lost 
a  service  which  she  habitually  rendered,  then  as  service  and  accord- 
ing to  the  pecuniary  value  of  it  he  ought  to  be  permitted  to  recover, 
liecovery  ought  to  be  according  to  the  fact  For  loss  of  con- 
sortium of  the  undefined  and  indefinable  influence  of  either  spouse 

4i.  Marri  y.  Stamford  Street  B.  Co.  Co.  v.  Johnson,  195  F.  740,  115  C. 

(Conn.),  78  Atl.  588,  33  L.  B.  A.  (N.  C.  A.  540,  42  U  B.  A.  (N.  8.)   440. 

fi.)  1042;  Feneff  t.  New  TorkC.&H.  48.  Bolger  y.  Boston  EleTated  By. 

B.  B.  Co,  203  Mass..  278,  89  N.  E.  Co.,  205  Maes.  420,  01  N.  B.  389. 

.486^  24  L.  B.  A.  (N.  8.)  1024.  40.  Whiteomb  r.  New  York,  N.  H. 

47.  New  TotIc  ^  Jxmfr  Braneh  8.  A;  H.  B.  Oow,  215  Mass.  440, 108  N.  E. 
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in  tii6  family  relationship  and  the  pleasure  of  the  relationship 
neither  inay  reco^ef.^ 

A  husband  may  recover  for  loss  of  consortium  dvie.to  the  defend- 
ant's sale  of  laudanum  to  the  plaiixtiflF's  wifa*^ 

A  husband  can  recover  for  loss  of  sen^ices  and  consortium  of 
his  ^ife  Who  eont;racted  pneumonia  in;a  hospital  through  the  negli- 
gence of  the  attendants  and  died.  The  rule  that  at  common  law 
there  can  be  no. recovery  for  death  does  not. apply  to  those  "who 
^tand  in  the  relation  of  master,  parent  or  husband  to  the  deceased, 
for  loss  o£  services  or  socie.ty/* 

The  term  '/  consortiujn,''  as  ujsed  at  the  common  law  to  describe 
the  husband's  x^arital  rights^  included  three  elements^-^  service, 
society,  and.  sexual  intercourse.  It  is  conceded  everywhere  that 
any  injury  to  or  detejition  of  the  wife  which  interfered  with  the 
£rst  of  theae. rights  gaye  the  husband  ft  cause  of  action,  as  did  the 

*  

infringement  of  the  last  by  th0  debauchment  of  the  wife.  Until 
within  recent  years  all  American  courts  have  assumed"  and  held 
that  injujies  to  the  second  element  were  also  entitled  to  protection. 
The  great  weight  of  authority  i^  still  the  same  way,  although  in 
Maasaehnsetts  and  some  other  States  it  has  been  held  that  the 
recent  Married  Women's  Acts  have  cut  off  this  right  of  action.** 

The  better  view  is  that  the  Married  Women's  Acts  giving  her  a 
right  to  her  own  separate  property  and  earnings,  and  the  right  to 
sue  aind  be  sued  as  if  unmarried,  do  not  mean  that  she  has  been 
devested  of  all  marital  duties  and  obligations  either  legally  or 
morally,  but  the  husband  is  still  entitled  to  the  whole  of  his  wife's 
marital  affection,  and  to  the  whole  of  such  society  and  comfort  as 
her  physical  state  and  mental  attitude  render  her  capable  of  afford- 
ing him.  He  who  steals  any  aubstttntial  part  of  that  affection,  or 
disables  her  physically  or  mentally  from  renderimg  such  aid  and 
comfort,  is  guilty  of  an  infringement  of  the  husband^s:  rights,  and 
should  be  required  to  make  restitution. 

50.  Blair  v.  SeitAer  Dry  Goods  Co.  Co.   (K  H.),  fll9  Atl.  298,  L.  B.  A. 

(Midi.),   151   N.   W.   T24,   L.   B.   A.  1917C,  410 

1W5D,  524.  M.  Peneif  v.  New  York,  C.  A  H. 

61.  Hoard  ▼.  Peck,  56  Barb.  (N.  Y.)  B.  Co.,  203  Maas.  278,  89  N.  B.  436, 

202;  Holleznan  ▼.  Harward,  119  K.C.  133  Am.  8t.  Bep.  291,  24  L.  B.  A. 

150,  25  S.  B.  972,  34  L.  B.  A.  803.  (N.    8.)    1024;    Marri    ▼.    Stattford 

«r.  Bailey  r.  Long  (N.  C),  90  8.  B.  Street  B.  Co.,  84  Conn.  9,  78  Atl.  582, 

809,  L.  B.  A.  i917B,  708^  Ann  Caa.  i912B,  1120,  33  L.  B.  A. 

58.  Onerin  ▼.  Manekeater  Street  B.  (N.  8.)  1042. 
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So  where  a  married  woman  is  injured  throogli  n^ligenoe  lier 
husbknd  may  maintain  an  action  for  lose  of  conflortiiun.' 


6i 


§  678.  For  Loss  of  Services. 

Although  a  husband  may  not  maintain  an  action  for  a  personal 
injury  to  his  wife,  he  may  maintain  such  an  a<ition  for  the  conse- 
quences to  himself  of  sack  an  injury,  such  ab  the  loss  of  her 


services.**' 


The  husband  may  recover  for  loss  of  services  of  His  wife  due 
to  the  publication  of  a  malicious  libel  against  hei*  which  caused 
her  illness.  Although  in  an  action  for  negligence  injuries  due  to 
mental  distresa  may  not  be  recovered  in  all  cases,  still,  where  the 
natural  result  of  the  libel  is  mental  distress,  such  mental  disturb- 
ance and  its  consequenceis  even  in  the  ghape  of  resulting  sickness 
are  fairly  to  be  apprehended.  PurtherttiOre,  where  the  act  is  wil- 
ful and  malicious  the  wrongdoer  will  be  responsible  for  the  inju- 
ries which  he  has  caused  even  though  they  may  lie  beyond  the 
limits  of  natural  and  apprehended  results.*^ 

There  can  be  but  one  action  for  one  tort,  so  where  an  action  is 
brought  for  personal  injuries  and  for  loss  of  setviee^  of  &e  wife 
of  the  plaintiff,  and  the  counts  for  personal  injuries  ate  dismissed, 
this  is  a  bar  to  a  new  action  for  them/' 

The  statute  creating  liability  for  wroi\gful  death  should  be  dis- 
tinguished from  the  action  for  negligence,  as  the. death  statute 
makes  earning  capacity  the  test,  and  in  that  respect  differs  from 
the  common  law,  and  therefore  the  fact  that  the  husband  has  no 
right  of  recovery  for  death  of  the  wife  is  no  reason  why  he  should 
not  recover  for  her  injury.'* 

§  679.  For  Death  of  Wife. 

Where  the  wife  dies  in  consequence  of  one^s  carekissnesft,  as  in 
case  of  malpractice,  the  husband  may  recover  damages  for  the 
injury  accruing  to  himself  before,  but  not  for  the  injury  in  4km9e- 
quence  of,  the  death.**^    Modem  legislation  has  supplied  many 

SjS.  GueTin  t,  Ma<;lieBter  Street  B.  88.  Bmltk  ▼,  Cinein^ati,.  New  Or- 

Go.    (N.  H.),  99  Atl.  29S,  L.  B.  A.  leans,  etc,  B.  Co,,  136  Tenn.  282,  189 

1917C,  410.          .  S.  W.  367,  L.  B.  A.  1917C,  54?. 

56.  United  States  Smelting  Oo.  ▼.  /69.  Guevin  y.  Manchester  S^xeet  B. 
Sisam,  191  Fed.  293,  112  C.  C.  A.  87,  Co.  (N.  H.),  $d  Ajl.  298,  L,  B.  A. 
37  li.  R  A.  (N.  8.)  976.  1917C,  410.     : 

57.  Garrison  v.  Bun  Printing  &  Fnb-  80.. Hyatt  v.,  Adams,  16  Mieh.  180; 
lishing  A89.,  807  N.  Y.  1,  lOO  N.  E.  Long  v.  Morriaon^  l^  Ind.  59E5.  , 
430,  45  L.  B.  A.  (N.  S.)  766. 
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new  remedies  jfuxoh  needed  in  these  classes  of  cases,  particularly 
with  reference  to  injuries  and  loss  of  life  occasioned  through,  the. 
carelessness  of  railroad  companies  and  other  common  carriers/^ 

§  680.  Necessity  of  Joinder  of  Wife. 

A  wife  is  not  a  necessary  party  to  an  action  for  foreclosure  of 
a  purchase-money  mortgage  in  which  she  did  not  join^**  nor  to  a 
suit  by  her  husband's  vendor  of  land  to  enforce  a  vendor's  lien,** 
or  to  foreclose  Jais  rights  under  an  executory  contract  for  the  sale 
of  land,**  nor  in  his  suit  for  specific  performance  merely  because 
she  joined  with  him  in  the  contract  for  sale  of  his  property,  and  in 
a  deed  tendered  in  performance  by  him,"  nor  to  an  action  against 
the  husband  for  necessaries  furnished  to  her,**  nor  to  any  action 
affecting  land  wherein  she  has  only  an  inchoate  right  of  dower,*^ 
or  to  an  action  on  a  contract  to  which  she  is  not  a  party,*'  ncir,  in 
Texas,  to  an  action  on  a  joint  contract  of  the  spouses,  where  it  dpes 
not  appear. .that. it  was  made  for  the  benefit  of  or  that  the  money 
to  be  paid  thereunder  was  her  separate  estate.** 

She  is  a  necessary  p^^rty  to  an  action  wherein  her  husband's 
crecjitojp  seeki^.  to  sulgect  to  his.  debt  her  husband's  property  in  her 
pcwsesi^ion,^^  ai^d  in  ejectment  against  her  husband  to  try  the  title 
to  a  homestead  conveyed  to  her,'^  and  to  a  .suit  to  remove  a  levy 
made  on  their  estate  bj  the  entirety  in  an  action  against  the 
husband/*  as  well  as  to  any  action  affecting  land  of  which  the 
record  title  is  in  her.'* 

In  California  it  is  proper  to  join  the  wife  in  an  action  against 

61.  Dickcjis  V.  N.  Y.  Central  B.  B.  W.  MarshaU  v.  Hill,  59  Pa.  Super. 
Co.,  2S  Barb.  (^.  Y.)   41;  Stat.  S  &      481. 

10  Vict.,ch,  93;  Mass,  Gen.  Btata.,  ch,  67,  l^d^ipk  v.  Walah,  15  Mo.  519; 

63,  §  97.  !       .!    .  Herberger  V.  Zion,  129  Minn.  217,  152 

62.  Harrow  v.  Grogan,  2i9  lU.  288,      N.  W.  268. 

76  N.  E.  350. 68,  Loutzenhiser  V.  I*eck,  89  Waslu 

63.  Sarvcr  v.CUrlwoii,  156  Ind.  316,      435,  154  P.  814. 

59  N.  IE.  933;  Brightman  v.  Fry,  17  .0.  Burke  v.  Furifoy,  21  Tex.  Civ. 

Tex.  Ciy,,531,  43  S.  W.  60;  jackaon  202,  50  S.  W.  1089^. 

V.  BTad3haw,"28  Tex.  Civ.  394.  70.  Franck  v.  Flranck,  107  Ky.  362, 

64.  Schaefer  v.  Purviance,  160  Ind.  21  Ky.  Law,  1093,  54  S.  W.  195. 

63,  66  N.  E.  154;   Fowler  v,  Bracy,,  .71.  Hobsoh  y.  Van  Fossen,  20  Mirli. 

124.Micli.  250,  83. N.  W^.892.  7  Dct.  68. 

Lreg.  N.  176  (aff.  r^h., .12.4  Mich.  250,  .7«.  Wight"  v.    Boethlisberger,    1J6 

F.3  N..W.  .374,  7.Det,.teg.  3^.  .332^^.,  IVfich.  241,  74  K.  W.  474.                  .     ^ 

65.  Edmison  v.  Zborowski,  9  s!  T>,,  7?,  Williamson  y.  Conner,  92  Tex. 
40,  68  N.  W..298 .,     ..  681,  50  S.  W.  697. 

4-^  . ,  •  -       .      '  ~  ■  "J 

*•"  .  ..II  •  >!.•  ■/•  *  .  '  •• 


§  683 


HUSBAND   AND    WIPE. 


706 


the  husbaiid  for  necessaries  where  it  is  sought  to  subject  her 
separate  estate  to  the  payment  of  the  debt/* 

§  681.  Actions  Against  Wife  in  General. 

At  common  law  a  wife  could  not  be  sued  alone.^"^  In  California 
and  Texas  the  common-law  rule  still  prevails.'*  Under  the  Maine 
statute  a  wife  may  sue  on  her  contract  as  though  sole  and  is  per- 
sonally .  liable  thereon.''^  And  where  a  married  woman  receives 
money  on  a  parol  contract  for  the  sale  of  her  lands,  but  fails  to 
convey,  a  personal  action  cannot  be  maintained  against  her  to 
recover  the  money  so  paid,  nor  can  it  be  made  a  matter  of  set-off  in 
an  action  on  a  promissory  note  brought  by  her  against  the  party 
who  has  paid  such  money.''' 

§  682.  Under  Married  Women's  Acts. 

Under  some  Martied  Women's  Acts  he  is  now  not  a  necessary 
party  to  an  action  against  her,'*  especially  where  the  contract  con- 
cerns her  separate  estate,  though  both  spouses  join  in  negotiating 
it,®**  or  where  she  is  divorced.®^  In  Missouri  he  is  not  a  necessary 
party  to  a  partition  suit  against  the  wife.**  He  is  still  a  proper 
party  where  the  liability  is  joint,  or  joint  and  several."*  Under 
the  Alabama  Married  Women's  Act  coverture  is  no  longer  a 
defence  to  an  action  on  a  wife's  contract.'* 

§  683.  Trover. 

A  wife  is  not  liable  in  trover  for  refusing  to  surrender  a  gas 
machine  which  the  husband  has  caused  to  be  affixed  to  her  land  in 
5uch  manner  as  to  make  it  part  of  the  land  as  a  fixture,"  nor  for 


74.  Evans  v.  Noonan,  20  Cal.  App. 
288,  128  P.  794. 

75.  Salisbury  v.  Spofford,  22  Ida. 
393, 126  P.  400;  Farmers'  State  Bank 
of  Ada.  V.  Keen  (Okla.)  167  P.  207; 
Stockton  V.  Farley,  10  W.  Va.  171, 
27  Am.  B.  566;  Heyman  v.  Heyman, 
1&  Ga.  App.  634,  92  S.  E.  25. 

7«.  Lemons  v.  Biddy  (Tex.),  149 
S.  W.  1065;  Horsburgh  v.  Murasky, 
169  Cal.  500,  147  P.  147. 

77.  Perkins  v.  Blethen,  107  Me.  443, 
78  A.  574. 

78.  Sanford  v.  Wood,  49  Ind.  165. 

79.  Black  t.  Clements,  2  Pennewill 
(Del.)/    499:     Arkansas    Stables    ▼. 


Samstag,  78  Ark.  517,  ff4  S.  W.  699; 
Jones  v.  Gutman,  88  Md.  3&5,  41  A. 
792 ;  Dobbins  v.  Thomas,"  26  App.  D. 
C.  157. 

80.  Miller  T.  Knllesowiez,  41  Pa. 
Super.  39. 

81.  Swain  t.  Hunt,  52  Ind.  App. 
626,  99  N.  E.  529. 

82.  Estes  V.  Nell,  140  Mo.  639,  41 
S.  W.  940. 

83.  Stanley  ▼.  Whitlow,   181  Mo. 
App.  461,  168  S.  W.  840. 

84.  Moore  y.  Price,  116  AU.  247,  22 
So.  531. 

85.  Morrison  ▼.  Berry,  42  Mich.  389, 
4  N.  W.  731,  36  Am.  B.  449. 
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rents  of  her  separate  property  collected  hj  liizu  after  the  property 
has  been  sequestrated.®* 

§  684.  Actions  Against  Wife. 

Under  the  Wisconsin  Married  Women's  Act  the  only  contracts 
which  can  be  enforced  against  the  wife  at  law  are  those  affecting 
her  separate  estate.'^ 

Under  the  Illinois  statute  making  the  spouses  jointly  liable  for 
family  expenses,  a  wife  cannot  be  made  liable  for  rent  under  a 
written  lease  to  which  she  is  not  a  party,  though  she  occupied  the 
premises  with  her  husband  as  a  home,  since  the  statute  is  not 
merely  remedial,  but  creates  a  liability  independent  of  the  relation 
of  landlord  and  tenant.**  Under  the  same  statute  a  creditor  may 
recover  against  the  wife  after  the  action  against  the  husband  has 
been  dismissed,  the  statute  creating  a  joint  and  several  liability." 

The  Maryland  statute  providing  that  a  wife  may  be  sued  jointly 
with  her  husband  on  notes,  bills,  contracts  and  agreements  applies 
only  to  contracts  wholly  in  writing  and  signed  by  both.*®     This 
statute  has  been  held  applicable  to  a  joint  note,  payable  to  his. 
order,  when  indorsed  by  him.** 

In  New  Jersey  it  has  been  held  that  where  a  husband  ^ave  hisr 
wife's  void  notes  in  part  payment  for  property,  he  continuing 
liable  for  that  part  of  the  debt,  her  mortgage  to  secjure  such  notes 
might  be  enforced.*^ 

In  Nebraska,  in  order  to  biqd  a  wife  on  her  note,  it  must  appear 
that  the  note  was  given  in  reference  to  and  on  the  credit  of  and 
with  intent  to  charge  her  separate  estate.**  In  the  same  State  it 
is  held  that  since  the  wife's  note  given  to  secure  the  debt  of  a  third 
person  is  void,  because  in  violation  of  statute,  it  could  not  be 
enforced  at  law,  but  might  be  enforced  in  equity  where  the  wife 
received  a  consideration  for  her  contract.** 

In  Georgia,  where  a  wife's  note  is  in  part  for  her  own  debt  and 

86.  Grayson  County  Nat.  Bank  v.      jamin,   84   Md.   333,   35   A.   930,   57 
Wandelohr,  105  Tex.  226,  146  8.  W.      Am.  St.  R.  402. 

1186.  91.    Taylor  v.    Welslager,   90    Md. 

87.  Mneller  v.  Wiese,  95  Wis.  381,      409,  45  A.  476. 

70  N.  W.  485.  82.  Colonial  Building  &  Loan  Ass'n 

88.  Houghteling  ▼.  Walker,  100  P.      v.  Griffin,  85  N.  J.  Eq.  455,  96  A. 
253   (affd.,  107  F.  619,  46  C.  C.  A.       901. 

512).  98.  Btenger  Benev.  Ass'n  ▼.  Stenger, 

89.  Richardson  v.  W.  L.  Robinson      54  Neb.  427,  74  N.  W.  846. 

Coal  Co.,  95  HL  App.  283.  94.  Hollister  ▼.  Bell,  107  Wis.  198, 

90.  Harvard  Publishing  Co.  v.  Ben-      83  N.  W.  297. 
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in  part  for  the  debt  of  the  husband,  the  payee  may  recover  against 
her  that  part  which  the  evidence  shows  is  her  own  debt*^  In  the 
same  State  she  is  not  liable  where  her  note  and  mortgage  given  to 
secure  a  loan  are  colorable  and  intended  to  subject  her  estate  to 
her  husband's  debt,  if  the  lender  knows  of  the  collusion.** 

Under  the  District  of  Columbia  Married  Women's  Act  a  wife 
may  indorse  her  husband's  note  to  a  third  person  even  where  it  is 
payable  to  her,  and  such  third  person  may  maintain  an  action 
against  the  husband  thereon.*' 

95.  Jones  v.  Harrell,  110  Oa.  373,  97.  BronBon  t.  Bracty,  28  App.  D. 
35  8.  E.  690.                                                C.  250;   Deusenberry  v.  Devoenberrj 

96.  Summers  v.  Lee,  10  Ga.  App.       (W.  Va.),  95  8.  E.  665, 
Ul,  73  8.  E.  602* 
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CHAPTER  I. 


THE  BELATIOW  IN  OENGBAL. 

SscnoK  685.  Definitions. 

686.  Stepehildren. 

687.  One  Standing  in  Loco  Parentis* 
'  688.  Gifts  between  Parent  and  Child. 

689.  Clothing,  Money,  etc.,  given  to  the  Child ;  Right  to  InsnTe. 

690.  Contracts  between  Patent  and  Child. 

691.  Snits  between  Child  and  Parents. 

692.  Privileged  Communication  to  Parent. 

693.  Constitutional  Bight  of  Legialattire  to  Interfere  with  Parent. 

§  685.  Definitions. 

A  parent  is  one  who  has  generated  a  child  and  is  a  father  or 
motherj®'  and  a  '^  child  "  means  a  legitimate  child  in  law.^ 


99 


§  686.  Stepchildren. 

It  is  well  settled  that  in  the  absence  of  statutes  a  person  is  not 
entitled  to  the  custody  and  earnings  of  stepchildren,  nor  bound  by 
law  to  maintain  thcm.^     At  common  law  a  husband  is  not  bound 


9«.  Ellis  V.  Hewitt,  15  Ga.  App.  693, 
84  S.  E.  185 ;  In  re  Tombo,  1<9  N.  Y. 
S.  219,  86  Misc.  361  (or.  rev.,  14^  N. 
Y.  S.  688,  164  App.  Div.  392). 

99.  Champion  v.  McCarthy,  228  Til. 
87,  81  N.  E.  808,  11  L.  R.  A.  (N.  8.) 
1052;  Landry  v.  American  Creosote 
Works,  119  La.  231,  43  So.  1016,  11 
L.  R.  A.  (N.  S.)  387;  Batchelder  v. 
Walworth,  82  A.  7;  Mutual  Life  Ins. 
Co.  of  New  York  v.  Good,  25  Colo. 
204,  136  P.  821. 

1.  Tubb  V.  Harrison,  4  T.  R.  118; 
2  Kent  Com.  192;  Freto  v.  Brown, 
4  '>fass.  675;  Worcester  v.  "Nfarchaiit, 
H  Pick.  510;  supra,  §  237;  Attrid^e 
V.  Billings,  57  HI.  480;  McAfahill  v. 
McMahill,  113  HI.  461;  Besondy,  He, 
32  Minn.  385.     If  a  stepfather  quali- 


fies as  guardian  of  the  stepchild,  and, 
never  having  assumed  the  latter 's 
care  and  support,  charges  for  neces- 
saries in  lier  accounts,  he  does  not 
stand  in  loco  parentis.  Gerher  v. 
Bauerline,  17  Ore.  115.  So,  too, 
where  he  contracts  with  the  child's 
guardian  for  its  support  upon  recom- 
pense. Ackerman,  JRe,  136  N.  Y.  654. 
The  cliihVs  right  to  the  beneficial  uk^' 
of  his  o^^^^  pro]»erty,  inclusive  of  a 
fj.rm  on  which  his  stopfatlior  lives 
with  his  mother,  is  regr.rdt^d  on  a  mu- 
ti:al  accounting  in  such  cases.  RprJn^- 
field  V.  Bethel,  Q'O  Ky.  503;  Oapefc  v. 
Kropik,  129  HI.  509.  As  to  an  adult 
stepdaughter's  claim  founded  upon 
expres  contract,  see  Ellis  v.  Carey,  74 
Wic.   176. 
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to  support  the  children  of  his  wife  by  a  former  marriage,*  and  a 
widow  is  not  bound  legally  to  support  her  stepchildren.* 

Yet  if  a  stepfather  voluntarily  assumes  the  care  and  support  of 
a  stepchild,  he  stands  in  loco  parentis  for  the  time  being;  and  the 
presumption  then  is,  that  they  deal  with  each  other  as  parent  and 
child,  and  not  as  master  and  servant ;  in  which  case  the  ordinary 
rules  of  parent  and  child  will  be  held  to  apply ;  and  consequently 
neither  compensation  for  board  is  presumed  on  the  one  hand,  nor 
for  services  on  the  other,*  and  he  cannot  recover  for  their  support,* 


2.  Kempson  v.  Gosa,  69  Ark.  451,  64 
S.  W.  224;  Freeman  v.  Freeman,  11 
Ky.  Law,  822,  13  S.  W.  246;  Living- 
ston V.  Hammond,  162  Haas.  375,  38 
N.  E.  968;  White  v.  McDowell,  74 
Wash.  44,  132  P.  734. 

3.  Staal  T.  Grand  Rapids  &  I.  B. 
Co.,  57  Mich.  239,  23  N.  W.  795 ;  Pope- 
joy  V.  Hydraulic  Press  Brick  Co.,  193 
Mo.  App.  612,  186  S.  W.  1133. 

4.  Cooper  v.  Martin,  4  East,  77; 
Williams  v.  Hutchinson,  3  Comst.  312; 
Sharp  V.  Cropsey,  11  Barb.  224 ;  Mur- 
dock  V.  Murdock,  7  Cal.  511;  Gillett 
V.  Camp,  27  Mo.  541;  Hussee  v. 
Boundtree,  Busbee,  110;  Lantz  ▼. 
Frey,  14  Penn.  St.  201;  Davis  v. 
Goodenow,  27  Vt.  715;  Brush  v. 
Blanchard,  18  HI.  46;  St.  Ferdinand 
Academy  v.  Bobb,  52  Mo.  357;  Smith 
V.  Bogcr3,  24  Kan.  140;  Mowbry  v. 
Mowbry,  64  HI.  383;  Livingston  v. 
Hammond  (1894),  Mass.;  149  HI.  195. 
Homestead  rights  arc  thus  acquired 
by  a  stepfather.  Hollowly  v.  Hollo- 
way,  86  Ga.  576.  As  to  a  stepchild 
remaining  after  attaining  majority, 
see  Wells  v.  Perkins,  43  Wis.  160; 
Harris  v.  Smith,  79  Mich.  54.  For 
claims  upon  the  estate  of  a  deceased 
stepson,  see  Gayle  v.  Hayes,  79  Va. 
542 ;  Chicago  Manual  Training  School 
Ass'n  V.  Scott,  159  HI.  App.  350  (duty 
to  support) ;  Burba  v.  Bichardson,  14 
Ky.  Law,  233;  Coakley  v.  Coakley, 
216  Mass.  71,  102  N.  E.  930;  State 
ex  rel.  Deckard  v.  Macom,  —  Mo. 
App.  — ,  186  S.  W.  1157. 

The  stepdaughter  may  recover  for 
necessaries     furnished    her    imbecile 


stepfather  who  was  brought  to  her 
house  by  those  having  charge  of  his 
property.  Bell  v.  Biee,  50  Neb.  547, 
70  N.  W.  25. 

Where  the  stepson  has  reached  his 
Tnajority  and  Uves  separately  from  the 
stepfather  the  latter  does  not  stand 
in  loco  parentis.  Davis  v.  Gallagher, 
55  N.  Y.  S.  1060,  37  App.  Div.  626. 

5.  In  re  Harris,  18  Aris.  1,  140  P. 
825;  Grossman  v.  Lauber,  29  Ind. 
618;  Huber  v.  Both,  91  Kan.  134,136 
P.  794;  Dixon  v.  Hosick,  101  Ky. 
231,  41  S.  W.  282,  19  Ky.  Law,  387; 
Swetman  v.  Swetman,  8  Ky.  Law,  266 ; 
Hickman  v.  Tudor,  8  Ky.  Law,  424; 
Bowland  v.  Manons,  8  Ky,  Law,  618; 
Dawson  v.  Harper,  12  Ky.  Law,  142; 
Keubler  v.  Taylor,  15  Ky.  Law,  334. 

Where  the  stepfather  is  needy  and 
becomes  the  legal  guardian  of  his  step- 
children the  court  may  in  equity  allow 
him  for  their  support  out  of  their  es- 
tate. Hill  V.  Moore,  8  Ky.  Law,  538; 
Livingston  v.  Hammond,  162  Mass. 
375,  38  N.  E.  968. 

Where  the  mother's  children  are 
provided  for  "by  hoth  mother  and  step- 
father there  is  no  presumption  that 
319 — 5840--Bender-Domestic  Belations 
the  stepfather's  support  is  gratuitous. 
Eiken  v.  Eiken,  79  Minn.  360,  82  N. 
W.  667;  Daniel  v.  Tolon  (Okla.),  157 
P.  756. 

See  Kempson  v.  Goss,  69  Ark.  235, 
62  S.  W.  582  (where  the  parent  had 
assumed  to  support  the  stepchildren 
only  with  their  means  on  their  farm, 
he  may  be  allowed  for  support  he  fur- 
nishes them). 
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and  can  recover  for  injury  to  them  as  if  they  were  his  own  chil- 
dren where  there  is  loss  of  services.' 

The  children  are  not  liable  for  contracts  made  by  the  stepparent 
in  the  absence  of  authority."^  The  fact  that  the  stepchild  is  taken 
into  the  family  does  not  prevent  his  recovery  against  the  step- 
father of  money  loaned  by  the  st^child  to  the  stepfather.*  As  to 
third  parties,  the  usual  test  is  whether  one  has  held  out  the  fchild 
as  a  member  of  his  own  family.* 

§  687.  One  Standing  in  Loco  Parentis. 

One  who  accepts  the  gift  of  a  child  from  the. parents  stands  in 
loco  parentis,^^  and  has  the  same  rights  and  duties  as  the  regular 


6.  Kircbgassner  ▼.  Bodick,  170  Mass. 
543,  49  N.  £.  1015;  Eickhoff  T.  Se- 
dalia,.W.  &  8.  W.  Ry.  Co,,  106  Mo. 
App,  541,  80  8.  W.  906;  Wessel  v. 
Gerken,  73  N.  T.  S.  192,  36  Misc.  221. 

7.  Butler  v.  Stark,  25  Ky.  Law, 
1886,  79  S.  W.  204;  Stone  v.  PulBi- 
pher,  16  Vt.  428. 

8.  "l^oungblood  v.  Hoeffle;  Tex.  Civ. 
App.  201  8.  W.  1057. 

9.  8t.  Ferdinand  Academy  y.  Bobb, 
52  Mo.  357 ;  Wlutaker  v.  Warren,  60 
N  H.  20. 

For  an  adopted  child  the  doctrine 
in  loco  parmtia  is  applied  as  to  ser- 
▼ices  and  wages  in  Brown  ▼.  Welsh,  27 
N.  J.  Eq.  429.  See  supra,  %  332.  In 
the  ease  of  distant  relatives  and 
strangers,  any  presamption  that  one 
goes:  to  liye  in  the  household  on  the 
footing  of  member  of  the  family  in- 
stead of  serrant  is  less  strong  than 
where  one  is  a  child;  and  such  pre- 
sumption is  more  readily  overcome  by 
circumstantial  evidence.  Thornton  v. 
Grange,  66  Barb.  (N.  Y.)  507;  Tyler 
v.  Burrington,  39  Wis.  376;  Neal  v. 
Oilmore,  79  Pa.  421.  And  as  to  in- 
ferring a  claim  for  a  young  child's 
support  against  the  child's  own  par- 
ent, see  Carroll  v.  McCoy,  40  la.  38; 
Thorp  V.  Bateman,  37  Mich.  68.  As 
to  strangers,  indeed,  when  the  child 
is  old  enough  to  perform  valuable  ser- 
vice beyond  the  worth  of  support,  the 
presumption  is  rather  that  of  a  con- 


tract relation  for  compensation.  In 
general,  the  estate  of  one  who  has  con- 
tracted for  services  to  be  rendered  to 
the  family  is  liable  for  the  same  per- 
formed after  his  deatL.  Toland  v. 
Stevenson,  59  Ind.  485;  Frost  v.  Tarr, 
5Z  Ind.  390;  Hauser  v.  Sain,  74  N. 
C  552;  Sh^espeare  v.  Markham,  17 
N.  Y.  Super.  311;  Schouler,  Execu- 
tors, §  432.  ^  Butef.  §  474. 

JO.  City  of  Albany  v.  lindsey,  11 
Oa.  App.  673,  75  S.  E.  9^11;  In  re 
Korte,  139  N,  Y.  8.  444,  78  Misc.  276; 
Hudson  V.  Luts,  5  Jones,  217;  Butler 
V.  Slam,  50  Pa.  456;  Schrimpf  v. 
Settegast,  36  Tex.  296;  Hays  v.  Mc- 
Gonnell,  42  Ind.  285;  Bixler  v.  Sell- 
man,  77  Md.  494;  Windland  v.  Deeds, 
44  la.  98.  But  the  presumption,  as 
between  son-in-law  and  father-in-law, 
is  that  they  deal  on  the  mutual  footing 
of  debtor  and  creditor.  Wright  v. 
DonneU,  34  Tex.  291 ;  Schoch  v.  Gar- 
rett, 69  Pa.  144;  Rogers  v.  Millard, 
44  la.  466.  But  cf.  supra,  Hus.  & 
Wife,  §  71.  All  this  is  matter  of  evi- 
dence upon  the  facts.  Coe  v.  Wager, 
42  Mich.  49;  Dissenger's  Case,  39  N. 
J.  Eq,  227;  Norton  v.  Ailor,  11  Lea, 
563 ;  Ela  V.  Brand,  63  N.  H.  14. 

Where  the  parent  by  his  will  leaves 
to  A  a  devise  or  legacy  to  support  and 
educate  his  child,  acceptance  by  A  of 
the  gift  obligates  him  to  perform  ac- 
cordingly. Watt  V.  Pittman,  125  Ind. 
168. 


§  688 


PABENT    AND   CHILD. 


712 


'  I  ^ 

parent,*^  and  is  bound  for  its  maintenance  and  support,"  and  is 
not  responsible  for  reasonable  punishment  given  the  child.^'  One 
standing  in  loco  parentis  can  claim  allowance  for  support  only 
where  there  was  an  intention  at  the  time  to  make  such  charge.** 

§  688.  Gifts  Between  Parent  and  Child. 

Gifts  between  members  of  the  same  family  are  not  greatly  to  be 
favored ;  and  as  to  the  father's  alleged  gift  to  his  child,  the  pre- 
sumption must  be  strongly  in  favor  of  ihe  father's  continued 
possession  as  head  of  the  family.  Yet  where  there  is  sufficient 
proof  of  a  gift  from  father  to  child,  fully  executed  by  delivery, 
it  will  be  upheld  as  irrevocable."  Such  a  gift  should  be  perfected 
in  order  to  be  sustained  afterwards  against  him,  and  if  by  parol 
it  should  be  direct,  positive,  and  clear.  The  parent's  promise  to 
give  cannot  be  enforced  on  the  child's  behalf,  against  him  or  his 
estate,  on  a  mere  consideration  of  love  and  affection.  But  the 
parent  in  equity  may  settle  property  on  his  children  as  well  as  his 
wife,"  and  a  gift  by  a  parent  to  a  child  will  be  supported  and 
there  is  no  presumption  of  law  against  its  validity/^  and  a  con- 


11.  Kelly  T.  Illinois  Gent.  B.  Co., 
125  Ky.  1,  100  S.  W.  239,  30  Ey.  Law, 
1062;  Saunders  v.  Alvido  &  Laserre, 
62  Tex.  Civ.  App.  356,  113  S.  W.  992. 

12.  Howard  v.  Randolph,  134  Oa. 
691,  6S  S.  £.  586. 

13.  Fortinberry  v.  Holmes,  89  Miss. 
373,  42  So.  799  (although  mother 
stated  child  not  to  be  whipped)  ;  Dix 
▼.  Martin,  171  Mo.  App.  266,  157  S. 
W.  133. 

14.  Smith  V.  Plow,  171  111.  App. 
222;  In  re  Tucker,  74  Mo.  App.  131; 
State  ex  rel.  Deckard  v.  Maeom,  — 
Mo.  App.  — ,  186  S.  W.  1157. 

16.  Kellogg  V.  Adams,  51  Wis.  138. 
Ordinarily  a  beneficial  deed  of  real 
estate,  taken  by  the  father  in  the 
name  of  his  child,  is  presumed  to  be  a 
gift  to  the  child.  Francis  v.  Wilkin- 
son, 147  111.  370.  Even  though  the 
father  keeps  possession  of  the  deed. 
Hayes  t.  Boylan,  141  HI.  400;  Daris 
V.  Garrett,  91  Tenn.  147.  And  if  the 
deed  reserves  express  rights  to  the 
parents,  and  is  recorded,  this  presump- 
tion becomes  the  stronger.  Oompton 
V.  White,  86  Mich.  33.     But  with  no 


apparent  intent-  to  deliver  and  no 
record,  the  ease  may  be  otherwise. 
Cazassa  v.  Cazassai  93  Tenn.  57S.  See 
also  Yeakel  v.  McAtee,  156  Pa.  600: 
Harrison  ▼.  Harrison,  36  W.  Ya.  556. 
A  note  given  by  tbe  father  to  the 
child  may  be  shown  to  be  a  gift.  Bcy- 
nolds  V.  Beynolds,  92  Ky.  556. 

16.  Bourqnin  v.  Bourqnin^  110  Oa. 
440,  35  S.  E.  710;  Bunnell  v.  Bunnell, 
111  Ky.  566,  64  S.  W.  420,  23  Ky. 
Law,  800,  111  Ky.  566,  65  8.  W.  607, 
23  Ky.  Law,  1101. 

Pogaeision  hy  a  son  of  his  father's 
farm  does  not  show  a  eon  tract  of  sale 
but  was  entirely  consistent  with  a 
license  to  use  it  merely.  Hubbaard  t. 
Hubbard,  140  Mo.  300,  41  S.  W.  749; 
James  v.  AUer,  66  N,  J.  Eq.  52,  57  A. 
476,  6S  N.  J.  Eq.  666,  6«  A.  427,  111 
Am.  St.  B.  654 ;  Powers  ▼.  Potters,  46 
Ore.  479,  80  P.  lOW. 

17.  Kennedy  v.  McCann,  101  MO. 
64;$,  61  A.  625  (although  the  gift 
prevents  tbe  parent  from  making  simi- 
lar gifts  to  other  children);  Jenning 
▼.  Rohde,  99  Minn.  336,  109  N.  W. 
597 ;  James  r.  Aller,  68  N.  J.  Eq.  666, 
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veyance  by  a  parent  lo  minor  children  will  be  presumed  to  b©  a 
gift,"  and  a  deed  by  a  parent  to  a  child  on  account  of  love  and 
affection  may  be  sustained  in  the  absence  of  evidence  of  undue 
influence/*  and  acceptance  of  a  deed  recorded  executed  by  a  father 
to  Bis  children  will  be  presumed,*®  as  it  is  always  presumed  that 
in  transactions  between  them  the  parent  dominates  and  is  free 
from  undue  influence/'  but  this  presumption  may  be  rebutted,  as 
where  the  parent  is  senile.*' 

All  family  arrangements  of  the  filial  kind,  whether  child  or 
parent  be  the  weaker  party,  should,  in  order  to  stand  firmly,  be 
free  from  fraud  or  undue  influence  on  either  side,  and  made  ipt 
good  faith ;  or  equity  will  readily  set  them  aside,^*  And  if  a 
valuable  consideration  be  interposed,  the  settlement  is  supported 
more  firmly;  and  specific  performance  of  an  executory  promise  to 
transfer  may  be  m  some  instances  decreed." 

On  the  other  hand,  while  an  adult  child  may  make  a  binding 
transfer  or  conveyance  of  property  to  the  parent,  any  such  transfer 
by  way  of  gift  or  improvident  contract,  made  just  after  attaining 
majority,  or  while  in  general  under  undue  parental  control  and 


«2  A.  4^7,  111  Am.  St.  R.  654  (re- 
versing 66  N.  J.  Eq.  52,  57  A.  476 
[although  of  substantially  all  the  par- 
eniB  property] )  j  Turner  v.  Turner,  31 
Okla.  272,  121  P.  616;  Burns  &  Bell 
V.  Lowe  (Tex.  Civ.  App.),  161  8. 
W.  9  i2;  Brewer  v.  Lohr,  35  Pa.  Super. 
Ct.  461  (parol  gift  of  land). 

18.  Beeves  v.  Simpson,  (Ter.  Civ. 
App.)/  144  S.  W.  361. 

19.  Becker  v.  Schwerdtle,  6  Cal.  App. 
462,  92  P.  398;  In  re  Ackon's  Estate, 
144  Ala.  519,  123  N.  W.  187. 

20.  Mullins  v.  Mullina,  120  Ky.  643, 
87  S.  W.  764,  27  Ky.  Law,  1048;  Jen- 
ning  V.  Bhode,  99  Minn.  335,  109  N. 
W.  597. 

21.  Neal  v.  Neal,  155  Ala.  604,  47 
So.  66;  Hawthorne  v.  Jenkins,  182 
Ala.  255,  62  So.  505;  Sanders  v.  Gur- 
ley,  153  Ala.  459,  44  So.  1022;  Betzv. 
LoveH  (Ala.),  72  So.  500;  Dolberry 
▼.  Dolberry,  i:3  Ala.  434,  44  So. 
1013 ;  Vaughn  v.  Vaughn,  217  Pa.  496, 
66  A.  745. 

22.  Dolberry  v.  Dolberry,  153 
Ala.  434,  44  So.  1018;  Nobles  v.  Hut- 


ton,  .7  Cal.  App.  14,  93  P.  889';  In  re 
Hoffman's  Estate,  32  Pa.  Super.  Ct. 
646. 

23.  Pevehoase  v.  Adams,  153  P.  65; 
Taylor  v.  Staples,  8  B.  I.  170;  Van 
Donge  V.  Van  Donge,  23  Mich.  321: 
Rider  v.  Kelso,  53  la.  367;  Miller  v. 
Simonds,  72  Mo.  669;  Jacox  v.  Jacox, 
40  Mich.  473;  Mackall  v.  Maekall, 
135  U.  8.  167.  Cf.  Francis  v.  Wilkin- 
son, 147  II.  370.  See  EUis  v.  Hogan, 
147  Gas.  600,  95  S.  E.  4  (relation  be- 
tween stepmother  and  stepchild  is  not 
confidential). 

24.  As  where  a  writing  declared  a 
valuable  consideration  for  the  promise 
to  convey  land,  and  actual  entry  and 
improvement  had  taken  place  upon  the 
faith  of  the  contract.  Hagar  v.  Hagar, 
71  Mo.  610.  And  see  Haitt  v.  Wil- 
liams, 72  Mo.  214;  Kurtz  v.  Hibner, 
65  m.  514.  As  to  raising  an  equity 
bv  reason  of  a  meritorious,  but  not 
valuable  consideration,  for  enforcing 
an  incomplete  ?ift,  see  Landon  ▼. 
Button,  50  N.  J.  ^Jq.  500. 
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influen-ce,  will  be  jealously  regarded  by  courts  of  equity***  The 
principle  of  equity  is,  that  if  there  be  a  pecuniary  transaction 
between  parent  and  child,  just  after  the  child  attains  the  age  of 
twenty-one  years,  and  prior  to  what  may  be  called  a  complete 
emancipation,  without  any  benefit  moving  to  the  child,  the  pre- 
sumption is,  that  an  undue  influence  has  been  exercised  to  procure 
that  liability  on  the  part  of  the  child ;  and  that  it  is  the  business 
and  the  duty  of  the  party  who  endeavors  to  maintain  such  a  trans- 
action, to  show  that  such  presumption  is  adequately  rebutted ;  but 
that  the  presumption  may  always  be  removed.** 

On  the  other  hand,  in  transactions  between  members  of  the  same 
family,  even  though  that  relation  subsists  between  them,  from 
whence  the  court  will  infer  the  moral  certainty  of  the  existence  of 
considerable  influence,  and  the  probability  of  its  having  been  exer- 
cised, yet  if  the  transaction  be  one  that  tends  to  the  peace  or 
security  of  the  family,  to  the  avoiding  of- family  disputes  and 
litigation,  or  to  the  preservation  of  the  family  property,  the  prin- 
ciples by  which  such  transactions  must  be  tried  are  not  those 
applicable  to  dealings  between  strangers,  but  such  as  on  the  most 
comprehensive  experience  have  been  found  to  be  most  fop  the 
interest  of  families.*^  And  even  a  deed  of  land  from  a  parent  to 
a  child  for  the  consideration  of  love  and  affection  is  not  absolutely 
void  as  against  creditors.  The  want  of  a  valuable  consideration 
may  be  a  badge  of  fraud ;  but  if  so,  it  is  only  presumptive,  not 
conclusive,  evidence  of  it,  and  may  be  met  and  rebutted  by  oppos- 
ing evidence.*^     This  is  the  American  rule;    though,  as  we  have 


25.  Cooley  v.  Stringfellaw,  164  Ala. 
460,  51  So.  321  (deed  sustained); 
Giers  v.  Hudson,  102  Ark.  232,  143  S. 
W.  916;  Savery  v.  King,  35  E.  L.  & 
Eq.  100.  And  see  Baker  v.  Bradley, 
J6.  449;  Wright  v.  Vanderplank,  39 
E.  L.  &  Eq.  147;  Turner  v.  Collins,  L. 
R.  7  Ch.  329. 

26.  Archer  v.  Hudson,  7  Beav.  551, 
pf r  Lord  Langdale.  See  Houghton  v. 
Houghton,  11  E.  L.  &  Eq.  134;  s.  c,  15 
Bcav.  278,  where  this  subject  is  fully 
discussed.  See  also  American  case  of 
Bergen  v.  Udall,  31  Barb.  (N.  T.)  9. 

27.  Master  of  BoUa  in  Houghton  t. 
Houghton,  supra. 

An  imbecile  father  living  with  his 
grown  children  may  have  a  notice  to 


quit  served  by  delivery  to  one  of  them 
in  such  a  manner  as  to  entitle  the 
the  landlord  to  maintain  ejectment 
against  the  father,  to  whom  the  notice 
had  been  addressed.  Tanham  v. 
Nicholson,  L.  B.  5  H.  L.  561.  Mort- 
gage by  emancipated  children  over 
age,  to  secure  a  debt  of  their  father, 
upheld  in  favor  of  the  mortgagee,  but 
not  in  favor  of  the  father.  Bain- 
bridge  V.  Brown,  50  L.  J.  Ch.  522. 

28.  Hinde'3  Lessee  v.  Longworth,  11 
Wheat.  213;  Seward  v.  Jackson,  8 
Cow.  406;  Haines  v.  Haines,  6  Md. 
435;  Kain  v.  Larkin,  131  N.  T.  300; 
Lord  V.  Locke,  62  N.  H.  566.  A 
father  may  serve  gratuitously  as  trus- 
tee or  guardian  for  his  child,  and  his 
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seen,  the  statutes  of  Elizabeth  with  reference  to  voluntary  settle- 
ments do  not  receive  a  uniform  interpretation  in  our  State  courts. 
There  are  doubtless  circumstances  under  which  a  father's  volun- 
tary settlement,  whether  upon  minor  or  adult  children,  would  be 
set  aside  as  a  fraud  upon  subsequent  and  still  more  upon  existing 
creditors.** 

§  689.  Clothing,  Money,  &c.,  Given  to  the  Child;    Right  to 
Insure. 

Where  a  father  furnishes  his  minor  child  with  clothing,  such 
clothing  is  the  property  of  the  father,  and  he  may  maintain  an 
action  for  the  loss  and  injury  thereof;  but  where  he  intrusts  the 
child  with  a  sum  of  money  for  general  purposes,  without  specific 
directions  to  its  appropriation,  and  the  child  buys  clothing  with  it, 
such  clothing  is  not  the  property  of  the  father.'® 

The  parent  may  give  articles  by  parol  to  his  child,  and  after- 
wards resimie  them,  there  being  no  consideration.*^  If  a  young 
child  makes  foolish  and*  unnecessary  outlay,  the  parent  may  repu- 
diate the  transaction;  but  he  should  do  so  at  once,  and  make 
restitution,  rather  than  benefit  by  the  transaction.** 


ereditors  cannot  compel  him  to  charge 
the  trust  for  their  benefit.  Ten  Broeck 
▼.  Fidelity  Trust  &  Safety  Vanlt  Co., 
88  Ky.  242. 

29.  See  Carter  v.  Grimshaw,  49  N. 
H.  100;  Wilson  v.  Kohlheim,  46  Miss. 
346;  Kayo  v.  Crawford,  22  Wis.  320; 
Monell  y.  Scherrick,  54  lU.  269 ;  Gard- 
ner V.  Schooley,  25  N.  J.  Eq.  150; 
GuflBn  V.  First  Nat.  Bank,  74  HI.  259. 
No  express  contract  need  be  proved  to 
enable  a  son  to  recoTer  from  his  fa- 
ther 'b  estate  for  a  house  built  by  the 
son  on  the  father's  land  in  the  life- 
time of  the  latter  with  the  latter 'a 
knowledge  and  consent.  Byers  ▼. 
Thompson,  66  HL  421;  Kortz  v. 
Hibner,  55  111.  514;  Hillebrands  ▼. 
Nibbelink,  44  Hioh.  413.  Listing  the 
father's  personal  property  for  taxa- 
tion in  the  son 's  name  affords  no  pre- 
sumption of  a  gift  which  may  not  be 
disputed  by  evidence.  Saunders  and 
Wife  V.  Greever,  85  Va.  252. 

80.  Dickinson  v.  Winchester,  4  Cush. 
114;   Parndee  t.  Smith,  21  111.  620; 


Prentice  v.  Decker,  49  Barb.  21. 

31.  Cranz  v.  Kroger,  22  111.  74;  Sto- 
Tall  V.  Johnson,  17  Ala.  14. 

32.  See  Sequin  ▼.  Peterson,  45  Vt. 
255,  and  cases  cited.  Here  the  child, 
eleven  years  old,  having  bought  cigar- 
holders,  pipes,  &c.,  of  a  shopkeeper, 
the  father  was  aUowed  to  recover  the 
money  in  his  own  name,  upon  prompt- 
ly repudiating  the  contract  and  mak- 
ing his  demand.  Honey  intrusted  to 
a  minor  son  for  a  specific  purpose,  and 
applied  by  him  without  his  father's 
assent  in  compounding  his  own  crime, 
may  be  recovered  by  the  father  from 
the  receiver  upon  a  similar  principle. 
Bumham  v.  Holt,  14  N.  H.  367. 
Aliter,  if  the  father  assented  to  the 
payment,  or  if  the  money  was  paid 
solely  as  civil  damages  in  settlement 
of  a  trespass.  Tb,  In  Condon  v. 
Hughes,  92  Mich.  367,  the  father  was 
not  allowed  to  repudiate,  even  with 
restitution,  where  he  used  a  colt  for 
some  months  which  the  son  purchased 
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A  father  hsts  a  pecuniary  interest  in  the  life  of  ft  minor  child, 
and  an  insurance  of  the  life  of  such  child  is  not  within  the  rule  of 
law  by  which  wager  policies  are  declared  void.*'  On  the  other 
hand,  a  minor  child  has  an  interest  in  an  insurance  jpoliey  on  the 
father's  life  which  has  been  taken  out  for  his  beneiBt,  and  of  this 
interest  he  cannot  be  deprived  by  arbitrary  acts  in  favor  of 
another.**  Wherp  a  father  takes  out  a  policy  of  life  insurance 
on  his  own  life  for  the  benefit  of  his  children  an  irrevocable  trust 
is  created,  and  the  father  cannot,  in  the  absence  of  some  power 
reserved,  surrender  the  policy.  The  fact  that  the  father  by  statute 
is  made  the  natural  guardian  of  his  minor  children  gives  him  no 
right  to  surrender  such  a  policy,  as  such  statute  will  be  construed 
to  give  the  father  only  the  rights  he  had  at  common  law,  and  by 
that  law  guardianship  by  nature  extends  only  to  the  custody  of 
the  person.  It  gives  the  father  no  right  or  control  over  the  infant' s 
property,  real  or  personal.*' 

§  690.  Contracts  Between  Parent  and  Child. 

Contracts  biitween  parents  and  children  .  are  to  be  carefully 
scrutinized  fcv  the  courts  as  beina:  between  fiduciaries  when  the 
child  is  the  dominant  party,**  but  may  be  binding,*'  and  agree- 
ments for  sale  between  them. will  be  sustained  if  sufficient  in  law.*' 

A  contract  betwee^i  parent  and  child  by  whieii  the  parent  trans- 
fers property  to  the  child  in  consideration  of  support  will  be 
upheld  if  fair.** 

To  support  a  general  contract  t)etween  a  parent  and  his  adult 
child,  aa  against  strangers,  a  slight  consideration  is  often  held 

out  of  his  own  earnings.     See  also  §  Baker's  Adm-rs,   13   Ky.  Law,   876; 

24 L  Tucker  v.  Tucker,  27  Mich.  204  (par- 

3S.  MitcheU  v.  Union,  &c.,  Ins  Co.,  ont  must  be  reasonable  in  executing 

45  Me.  104.     But  3ee  Worthington  v.  indefinite  contract).    See  Wamsleyr. 

Curtis,  1  Ch.  V.  419.  Wamsley,  62  N.  Y.  S.  954,  48  App. 

34.  Bicker  v.  Charter  Oak  Ins.  Co.  Div.  330. 

27  Minn.   193;   Martin  v.  Aetna  Ins.  38.  Brooks  v.  Buie,  71  Ark.  44,  70 

Co.,  73  Me.  25  (an  adopted  child).  8.    W.    464     (oral    agreement    insuffi- 

35.  Ferguson  v.  Phoenix  Mutual  dent)  ;  Hodgson  v.  Macy,  8  Ind.  121. 
Life  Ins.  Co.  (Vt.),  79  Atl.  997,  35  39.  Sanders  v.  Gurley,  153  Ala.  459, 
L.  R.  A.  (N.  S.)  814.  U   So.    1022;    Carter  v.   McNeal,   86 

36.  Allen  v.  La  Vaud,  107  N.  E.  570,       Ark.  150,  110  8.  W.  222. 

213  N.  Y.  ?,29.  (rev.  judg.,  U\  N.  Y.  Wherr   the    mother   Hvcs   with   the 

•S.  1103,  159  App.  Div.  914).  daughter    under    such    circumstances 

37.  "Williams  v.  Canary,  161  C.  C.  A.  that  no  agreement  to  pay  for  her  ser- 
352,  249  F.  344;  Epps  v.  Story,  109  rices  can  he  impliod.  therp  is  nn  mn- 
Ga.  302,  34  S.  E.  662:  Lee  v.  Page,  8  sideration  for  th<*  mother's  transfer 
Ky.  Law,  602,  2  S.  W.  503 :  Means  ▼.  of  property   to   the   daughter  in  the 
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sufficient.  And  a  deed  of  personal  prc^erty  from  parent  to  child, 
the  parent  not  being  indebted  at  the  time,  by  which  it  is  agreed 
that  the  parent  shall  keep  possession  during  life,  is  not  considered 
void/®  So  it  Jj5  held  that  a  bond  executed  by  a  son  to  his  parent 
for  $500,  with  interest  semi-annually  if  demanded,  is  upon  valu- 
able consideration,  sufficient  to  sustain  a  conveyiance  of  land  as  a 
purchase.** 

Where  a  son  purchases  and  stocks  a  farm  as  a  home  for  an 
indigent  father,  who  tesides  and  labors  thereon,  the  products  are 

not  subject  to  attachment  as  the  son^s  property.*^     On  the  other 

II.' 

hand,  where  a  parent  permits  the  child  to  receive  and  invest  his 
earnings,  the  benefit  of  the  investnient  belongs  to  the  child,  espe- 
cially as  agaiiist  creditors  of  the  father.**  And  in  feonle  States,  a 
minor  child  who  improves  and  settles  a  tract  of  land  with  the 
father's  permission  may  acquire  a  title  by  making  valuable  im- 
provements as  effectually  as  if  he  were  of: age.** 

§  691.  Suits  Between  Child  and  Parents. 

It  is  intimated  in,  a  recent  case  that,  while  one  occupying  the 
qiuisi  parental  relation  towards  a  minor  stranger  by  blood  may 
claim  that  the  child's  services  are  offset  by  the  maintenance,  care, 
ind  education  he  has  bestowed  upon  him,  the  failure  to  provide 
properly  while  the  child  rendered  services  raises  a  liability  for 
those  services  which  the  child,  on  attaining  majprity,  may  enforce.*' 
The  question,  moreover,  is  sometimes  raised  in  these  days,  wh(?ther 
a  young  son' or  daughter  oceupying  the  filial  relation  may  not,  on 
becoming  of  age,  sue  the  parent  or  quasi  parent  for  alleged  mal- 
treatment or  other  injury.**     A  minor  cannot,  however^  sue  his 

ab^nce  of  express .  contract.     Fenni-  .  411.  Sebrimpf  v.  Settegast,  36  Tex. 

more  v.  Wagner,  N.  J.  Ch.  1906,  64  A.  296.    And  in  strong  cases  the  child 's 

^93.  'i^rht  of  action  lies  during  minority. 

40.  Bohn  V.  Headley,  7  Har.  &  J.  Watt  v.  Pittman,  125  Ind.  168. 

257 ;  Bliep}ierd  y.  Bevin,  9  GiU,  32.  46.  The  writer  is  informed  of  a  nisi 

41.  Jackson  y.  Peck,  4  Wend.  3Q0.  priua  Maine  ca^  tried  about  the  close 

42.  Brown  v.  Scott,  7  Vt.  57.  of  1880   (French  v.  Allen),  where  a 
4a^  Campbell  v.  Campbell,  3  Stockt.  daughter,    aged   twenty-three,   joined 

268;  Btoval]  ¥.  Johnson,  .17  Ala.  14;  with  her  husband  in  an  action  for  an 
Wi]0on  y.  McMillan^  62  6a.  16;  §  268.  alleged  assault  committed  upon  her 
44.  Galbraith  v.  Black,  4  S.  &  R.  by.  her.  parent  when  she  was  eleven 
207.  See  Jen^son  v-  Graves,  2  BXackf.  ..  years  pld.  The  trial  resulted  in  a  ver- 
441.  But  see  Bell  v.  Hallenback,  diet  for  the  defendjint,  and  the  plain- 
Wright,  751:. Fonda  v.  Van  Home,  15  .  tiffs  did  not  proceed  farther;  conse- 
Wend.  631:  Brown  v.  McDonald,  1  quently  the  case  is  not  reported. 
Hill  Ch.  297. 
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father  for  a  tort  unless  he  has  been  emancipated,*'  and  a  minor 
child  cannot  recover  against  his  father  for  injuries  inflicted  on 
him  by  his  stepmother." 

With  reference  to  a  blood  parent,  however,  all  such  litigation 

» 

seems  abhorrent  to  the  idea  of  family  discipline  which  all  nations, 
rude  or  civilized,  have  so  steadily  inculcated,  and  the  privacy  and 
mutual  confidence  which  should  obtain  in  the  household-  An 
unkind  and  cruel  parent  may  and  should  be  punished  at  the  time 
of  the  offence,  if  an  oiTender  at  all,  by  forfeiting  custody  and  suf- 
fering criminal  penalties,  if  ne^d  be;  but  for  the  minor  child  who 
continues,  it  may  be  for  long  years,  at  home  and  ujaemancipated, 
to  bring  a  suit,  whon  arrived  at  majority,  free  from  parental  con- 
trol and  under  counter-influeinces,  against  his  own  parent,  either 
for  services  accruing  during  infancy  or  to  recover  damages  for 
some  stale  injury,  real  or  imagined,  referable  to  that  period,  ap- 
pears quite  contrary  to  good  policy.  -  The  courts  should  discourage 
Such  litigation;  and  so  upon  corresponding  groimds  the  parent's 
suit  as  to  any  cause  of  action  referable  to  the  period  and  relation 
of  tender  childhood.** 

47.  Taubert  v.  Taubert,  103.  Mmn.  r  centlj  held  that  the  saaetity  of  i|ie 
247,  114  N.  W.  763.  '    marriage  union  shall  not  be  disturbed 

48.  MeKelvey  v.  McKelvey,  111  by  such  litigation  between  the  divorced 
Tenn.  388,  77  S.  W.  664,  64  L.  B.  A.  sopnaes.  Jb.,  §  561;  Abbott  ▼.  Abbott, 
991,  102  Am.  8t.  B.  787.  i    67  Me.  804.     Of  course  one  spouse 

48.  Clear  precedents  are  wanting  on  might  be  held  criminally  responsible 
these  points;  but  the  policy  of  the  at  the  time  for  a  personal  wrong 
common  law  appears  to  be  hostile  to  against  the  other.  Equity  with  ref- 
permitting  such  suits.  And  so  is  the  erence  to  property  and  adverse  inter- 
late  ease  of  Hewlett  v.  Bagsdale,  68  ests  therein,  regards  married  parties 
Miss.  703;  Parent  and  child  do  not  as  subject,  moreover,  to  Utigation; 
stand  strictly  a3  sui  jwr%8  regarding  but  that  is  something  quite  different 
the  world  or  one  another ;  but  infancy  so  far  as  public  policy  and  the  inter- 
is  usually  taken  to  be  a  relation  analo-  ests  of  society  are  concerned.  It 
gous  at  common  law  to  that  of  cover-  seems  to  us  that  these  analogies  have 
ture.  Now,  as  to  coverture,  it  is  clear  a  close  application  to  tiie  filial  rela- 
that  from  regard  to  the  peace  of  so-  tion.  And  suits  on  an  injured  in- 
ciety  the  common  law  forbade  hu8ba!nd  f ant 's  behalf  ought,  if  allowable  at 
and  wife  to  sue  one  another  in  dam-  all,  to  be  allowed  at  or  about  the  time 
ages  for  breach  of  the  marital  rights;  of  the  parental  breiieh,  only  to  the  In- 
though  conceding  that  the  breach  of  fant  suing  by  next  friend.  And  the 
obligation  on  one  side  might  release  more  essential  point  is  to  get  rid  of 
from  obligation  on  the  other;  that  the  cruel  custodian;  as  a  chOd,  under 
there  might  be  indirect  redress,  sepa-  fit  circumstances,  may.  See,  as  to  ae- 
ration, &e.  See  Schouler,  Hus.  ftWlfe,  tlons  by  or  agaiibst  infants,  potif  Part 
%  72.    Even  after  a  divorce  it  is  re-  V.,  eh.  6,  §  10155  et  seq. 
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Equity^  however^  regards  the  rights  of  parent  and  child,  as  well 
tas  of  husband  and  wife,  and  separates  their  property  interests.*^** 
An  oppressive  contract  relative  to  property  extorted  by  a  parent 
from  the  child,  or  by  an  adult  child  from  the  parent,  may  doubtless 
be  relieved  against/^ 

§  692.  Privileged  Communication  to  Parent. 

Communications  made  to  or  in  the  presence  of  a  parent  of  a 
minor  touching  the  minor's  conduct,  by  reason  of  the  parent's 
interest  are  qualifiedly  privileged,  if  made  fairly  and  in  good 
faith.  This  is  especially  true  if  the  interview  is  sou^t  by  the 
parent*  The  same  rule  has  been  appliied  where  the  child,  though 
an  adult,  is  a  female  living  with  and  under  the  care. and  protection 
of  the  parent.  In  other  cases,  except  where  the  communication 
was  invited  or  acquiesced  in  by  the  traduced  person  himself,  it  is 
no  more  privll^d  when  iilade  to  parents  or  other  kiiidred  than  if 
made  to  strangers. 

But  where  the  interview  in  the  presence  of  others  was  either 
invited  or  consented  to  by  the  person  claiming  to  have  been  de- 
famed, the  occasion  is  qualifiedly  privileged,  whether  such  persons 
be  strangers  or  kindred.  Whether  the  privilege  of  the  occasion 
was  exceeded  depends  upon  the  good  faith  of  the  charges  made. 
If  charges  of  theft  were  then  made  under  an  honest  suspicion  the 
privilege  of  the  occasion  was  not  exceeded ;  but  if  they  were  made 
to  coerce  payment  by  the  father  or  with  any  other  sinister  purpose, 
the  privilege  was  exceeded."^ 

§  693.  Constitutional   Right  of  Legislature  to   Interfere  with 
Parent. 

The  rights  of  parents  in  relation  to  the  custody  and  services  of 
their  children  may  be  enlarged,  restrained,  and  limited,  as  wisdom 
or  policy  may  dictate,  unless  the  legislative  power  is  limited  by 
some  constitutional  prohibition."  But  it  is  held  that  the  State 
has  no  constitutional  right  to  interfere  with  the  parent  and  take 
charge  of  a  child's  education  and  custody,  on  the  mere  allegation 
that  he  is  "  destitute  of  proper  parental  care,  and  is  growing  up  in 
mendicancy,  ignorance,  idleness,  and  vice."  "     On  the  other  hand, 

50.  Post,  Part  V.,  ch.  6.  53.  United  States  v.  Bainbridge,  1 

51.  Bowe  v.  Bowe,  42  Mich.  19^5.  Mason,  71,  per  Story,  J.;  Bennet  v. 

52.  Ecuyer  ▼.  New  York  Life  Ins.  Bennet,  2  Beasl.  114;  State  v.  Clottu, 
Co.   (Wash.),  172  Pac.  359,  L.  B.  A.  33  Ind.  409. 

191SE,  536.  54.  People  v.  Turner,  55  lU.  280. 
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a  statute  ncjt  penal  in  character,  by  Which  the  State,  as  paretis 
patrice,  assumes  the  care  and  custody  of  neglected  children  so  as  to 
.supply  to  them  the  parental  custody  they  have  lost,  is  pronounced 
constitutional."  Nor  as  to  such  children  do  American  courts  yield 
greatly  to  considerations  of  the  parental  religion  as  binding  their 
discretion  for  the  child's  welfare. "^^ 


' '  Smtday  laws ' '  of  Vermont  do  not 
prevent  a  father  from  journeying  to 
see  his  children,  who  are  properly  ab- 
sent from  home.  McCrary  v.  Lowell, 
44  Vt.  lie. 

55.  Famham  v.  PiercOi  141  Mass. 
203;  Whalen  v.  Olmstead,  61  Conn. 
263 ;  In  re  N.  P.  P.  B.  M.  v.  Ah  Wan, 
18  Ore.  339;  Ware's  Petitioner,  161 
Mass.  70. 

56.  Whalen  t.  Olmstead,  61  Conn. 
263 ;  In  re  N.  P.  P.  B.  M.  v.  Ah  Wan, 
18  Ore.  339.    Where  a  statute  giTes  to 


a  board  of  publie  Institutions  the 
power  to  control  the  custody  and  edu- 
cation of  children  committed  to  them, 
its  discretion  will  be  favored.  Ware's 
Petitioner,  161  Mass.  70.  Bat  in  a 
temporary  commitment  the  parent  who 
can  show  that  the  object  of  the  com- 
mitment has  been  accomplished  and 
that  the  child 's  welfare  would  be  pro- 
moted by  a  restoration  of  custody  is 
antitJed  to  be  heard.  Kelley,  Peti- 
tioner,  152  Mass.  438. 
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.    CHAPTER  IL 

OF  LEGITIMATE  CIIILDRKN  IN  GENERAL. 

SxcnoN  6d4.    Parent  and  Child  in  G«neral;  Children  Legitimate  and  Illegiti- 
mate. 
.695.     Legitimate  Children  in  General. 

696.  Presumption  of  Legitimacy. 

697.  Legitimation  of  Illieit  Offspring  hy  SubMquent  Marriage. 
698.,    Legitimation  by  Subsequent  Marriage  not  Favored  in  England. 

699.  Legitimacy  of  Offspring  Born  after  Divorce. 

700.  Legitimacy  Marriages  Null  but  Bona  Fide  Contracted. 

701.  Legitlnuition  by  the  State  or  Sorroreign. 
703.  Domicile  of  Children ;  Citizenship,  &c. 

703.    Conflict  of  Laws  as  to  Domicile  and  Legitimacy. 

§  694.  Parent  and  Child  in  General;    Childreti  Legitimate  and 
Illegitimate. 

The  second  of  the  domestic  relations  is  that  of  Parent  and 
Child;  a  I'elation  which  results  from  marriage,  and  is,  as  Black- 
stone  terms  it,  the  most  universal  relation  in  nature. '^'^  Both 
natural  and  politic  law,  morality,  and  the  precepts  of  revealed 
religion  alike  demand  the  preservation  of  this  relation  in  its  full 
strength  and  purity.  In  the  first  period  of  their  existence,  children 
are  a  common  object  of  affection  to  the  parents,  and  draw  closer 
the  ties  of  their  mutual  affection;  then  comes  the  education  of  the 
child,  in  which  the  parents  have  a  common  care,  which  further 
identifies  their  sympathies  and  objects;  the  brothers  and  sisters 
of  the  child,  when  they  come,  bring  with  them  new  bonds  of  affec- 
tion, new  sympathies,  new  common  objects;  and  the  habits  of  a 
family  take  the  place  of  the  wishes  of  an  individual.  Thus  do 
children  give  rise  to  affections  which  still  further  tend  to  bind 
together  the  community  by  links  of  iron."* 

Children  are'  divided  into  two  classes,  legitimate  and  illegiti- 
mate. The  law  prescribes  different  rights  and  duties  for  these 
classes.**  It  becomes  proper,  then,  to  consider  them  in  order. 
First,  then,  as  to  legitimate  children,  to  which  topic  alone  the 
relation  of  parent  and  child  in  strictness  applies ;  this  will  occupy 
several  chapters.*® 

57.  1  Bl.  Com.  447.  €0.  The   words   "  child '^  or  *'fehil- 

8S.  Whewell,  lEllementB  of  Morality,  dren"  in  a  statute  are  construed  a3 

100;  2  Kekt  Ooitt.  180.  embracing    only    legitimate    children. 

68.  Bl.  Com.  447.  Orthwein  v.  Thoinas,  127  BL  554, 

46 
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^  695.  Legitimate  Children  in  General. 

A  legitimate  child  is  one  who  is  bom  in  lawful  wedlock,  or  is 
properly  brought  within  the  influence  of  a  valid  marriage  by 
reason  of  the  time  of  birth.  Legitimacy,  as  the  word  imports, 
will  require  that  the  child  be  bom  in  a  manner  approved  of  by  the 
law.  If  he  is  begotten  during  marriage  and  bom  afterwards,  it  is 
enough ;  ^^  and  so,  too,  if  he  was  begotten  before  marriage  but 
bom  in  lawful  wedlocL  We  have  seen  that  in  some  States  the 
loose  "contract"  or  "common-law"  marriage  is  held  valid,  with 
the  same  legal  consequences  as  a  ceremonial  marriage.'*  Cohab- 
itation and  common  repute  raise  the  presumption  of  lawful  wed- 
lock sufficiently  to  dispense,  ordinarily,  with  positive  proof  of  a 
marriage/* 

§  696.  Presumption, of  Legitimacy. 

The  maxim  of  the  civil  law  is  Pater  est  quem  Trnpiias  demon- 
strant;  a  rule  frequently  cited  with  approval  by  common-law 
authorities,  though,  as  we  shall  soon  see,  differently  applied  in 
some  respects.'*  A  distinguished  Scotch  jurist  pronounces  this 
*'  a  plain  and  sensible  maxim,  which  is  the  comer-stone,  the  very 
foundation  on  which  rests  the  whole  fabric  of  human  society."  *' 
Boullenois,  a  civil-law  writer,  likewise  commends  it  as  "  a  maxim 
recognized  by  all  nations,  which  is  the  peace  and  tranquillity  of 
States  and  families."  ^^  This  maxim  implies  that  it  is  always 
sufficient  for  a  child  to  show  that  he  is  bom  during  the  marriage. 
The  law  draws  from  this  circumstance  the  necessary  presumption 
that  he  is  legitimate.  Every  child  bom  in  wedlock  is  presumed  to 
be  legitimate,  and  the  child's  paternity  is  provable  by  reputation. 
Hence  the  burden  to  show  illegitipiacy  is  cast  on  those  who  allege 
it  in  such  cases. 

Strong,  however,  as  this  presumption  may  be,  it  is  not  qondusive 
at  law.  For  there  may  be  other  circumstances:  such  as  long- 
continued  separation  of  the  parents;  the  impotence  of  the  father; 
also,  if  the  offspring  be  posthumous,  the  length  of  period  which 

61.  IBI.  Com.  447;  Fraser^ Parents  ent  &  ChlM,  1,  3,  and  authorities 
Child,  1;  1  Barge,  Col.  &  For.  Lawis,  cited;  1  3durge,  Col.  &  For.  Laws,  59. 
59.  65.  Ld.  Pres.  Blair,  in  Boutledge  ▼. 

62.  §§  25-29.  Carruthers,  19   May,   1812,  cited  by 
68.  §  29;  Orthwein  y.  ThomaB,  127      Fraser,  supra, 

HI.  554.  66.  BQuUfliioiar  Traits  dM  Statos, 

64L  1  Bl.  Com.  447;  Stair,  III.  3,  tome  1,  p.  62,  ala«^  «ited  by  Fzaser, 
42;  2  Kent  Coni»212;  n.;  Fraaer,  Par-      supra. 


723  LEGITIMATE    CHILDREN.  §    696 

has  elapsed  since  the  father's  death.  Such  circumstances  might 
render  it  physically  and  morally  impossible  that  the  child  wa^  bom 
and  begotten  in  lawful  wedlock.  The  civil  law,  therefore,  ad- 
mitted four  exceptions  to  the  general  maxim:  first,  the  absolute 
and  permanent  impotence  of  the  husband ;  second,  his  accidental 
impotence  or  bodily  disability;  third,  his  absence  from  his  wife 
during  that  period  of  time  in  which,  to  have  been  the  fatier  of  the 
child,  he  must  have  had  sexual  intercourse  w;ith  her ;  fourth,  the 
intervention  of  sickness,  vel  alia  causa.^'^  These  concluding  words 
admit  the  classification  to  be  imperfect.  The  common-law  rule, 
which  subsisted  from  the  time  of  the  Year  Books  down  to  the  early 
part  of  the  last  century,  declared  the  issue  of  every  married  woman 
to  be  legitimate,  except  in  the  two  special  cases  of  the  impotency 
of  the  husband  and  his  absence  from  the  realm.**  But  in  Pendrell 
V.  Pendrell  the  absurd  doctrine  of  making  legitimacy  rest  conclu- 
sively upon  the  fact  of  the  husband  being  infra  quatuor  maria  was 
exploded.^*  Some  Scotch  jurists  resolve  the  grounds  upon  which 
the  presumption  of  legitimacy  may  be  overthrown  into  two :  first, 
that  the  hus?band  could  not  have  had  sexual  intercourse  with  his 
wife  by  reason  of  bis  impotency;  and  second,  that,  having  the 
power,  he  had  in  fact  no  sexual  intercourse  with  her  at  the  time 
of  the  conception.'®  This  seems  to  mean,  first,  that  the  husband 
physically  could  not ;  second,  that  he  actually  did  not ;  but  does- 
not  the  second  exception  swallow  the  first  ?  Perhaps  the  safer 
course  is  to  abandon  all  attempts  to  classify;  and  tjO  hold,  with 
Chancellor  Kent,  that  the  question  of  the  legitimacy  or  illegitimacy 
of  the  child  of  a  married  woman  is  one  of  fact,  resting  on  decided 
proof  as  to  the  non-access  of  the  huaband,  and  that  these  facts  must 
generally  be  left  to  a  jury  for  determination.'* 

From  the  peculiarities  attending  the  case  of  access  or  non-access, 
Intimacy  or  illegitimacy,  great  indulgence  is  to  be  shown  by  the 
courts.  Said  Lord  Erskine :  "  The  law  of  England  has  been  more 
scrupulous  upon  the  subject  of  legitimacy  titan  any  other,  to  the 
extent  even  of  disturbing  the  rules  of  reason,"  "^^  Still  later  was 
it  asserted  in  English  chancery  that  the  ancient  policy  of  the  law 

07.  Dig.  lib.  1 ;  tit*  6,  L  6;  1  Burge,  70*  Eraser,  Parent  &  Child,  4. 

GoL  &  For.  Laws,  60.  71.  2  Kept  Com.. 211;  3  P.  Wma, 

68.  2  Kent  Com.  210;  Co.  Litt.  244,  275, 276;  Harg.  n.  193  to  Co.  Litt.  Hb. 
«;  1  BoU  Abr.  358.  2;  Bex  v.  Luffe,  8  East,  193.    And  to 

69.  8tra.  Bep.  925;  2  Kent  Com.  the  same  effeet,  see  Blaekbaiu  v. 
211,  and  cases  eited;  Shelley  v. Crawfords,  3  WalL  175. 

<1806),  13  Ves.  56.  72.  Shelley  v. ,  13  Ves.  56. 
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remained  unaltered ;  and  that  a  cliild  born  of  a  married  wonian 
was  to  be  presumed  to  be  the  child  of  the  husband,  unless  there 
was  evidence,  beyond  all  doubt,  that  the  husband  could  not  be  the 
father.'*  And  it  is  at  this  day  admitted  that  the  presumption  thus 
established  by  law  is  not  to  be  rebutted  by  circumattances  which 
only  create  doubt  and  suspicion ;  but  that  the  evidence  against  it 
ought  to  be  strong,  distinct,  satisfactory,  and  conclusive;'*  that 
mere  rumor  is  insufficient  to  bastardize  issue  or  to  require  positive 
prqof  either  of  legitimacy  or  wedlock/'^ 

So  far,  indeed,  is  legitimacy  favored  at  law,  that  neither  hus- 
band nor  wife  can  be  a  witness  to  prove  access  or  non-^access,  while 
they  lived  together.  This  is  clearly  established  in  England ;  '• 
and  it  is  understood  to  be  the  law  likewise  in  this  country,  though 
the  decided  cases  seem  to  turn  upon  the  admissibility  of  the  wife's 
testimony,  and  the  modern  legislation  pf  any  State  may  affect  the 
question.''  Such  evidence  is  treated  as  contra  bonos  mores.  Yet 
the  wife  is  an  admissible  witness  to  prove  her  own  adultery,  and 
in  questions  of  pedigree ;   and  husband  and  wife  may  prove  facts. 


78.  Head  v.  Head,  1  Sim.  &  Stu. 
150  (1823);  BjinbaTj  Peerage  Case, 
II.  UZ ;  Pendrall  v.  Pendrell,  Z  Stra. 
925. 

74.  Hargrave  v.  Hargrave,  9  Beav. 
552;  Archley  t.  Sprigg,  33  L.  J.  Oh. 
345 ;  Plawes  v.  Bossey,  8  Jur.  (N.  S^) 
35g;  10  W.  B.  332;  Fox  v.  Burke,  31 
Minn.  319;  Watts  v.  Owens,  62  Wis. 
512. 

76.  Ortwein  v.  Thomas,  1^7  HI.  564. 
76  Bex  V.  Inhabitajnta  of  Sourton,  5 

Ad.  &  El.  188 ;  Patchett  v.  Holgate,  3 
E.  L.  &  Eq.  100;  15  Jur.  308;  In  re 
Hideout's  Trusts,  L.  B.  10  Eq.  41. 

77.  2  Stark.  Evid.^  §  404 ;  1  Greenl. 
Evid.,  f  344 ;  Phillips  v.  Allen,  2  Allen 
(Mass.),  453;  People  v.  Overseers,  15 
Barb.  (N.  T.)  286;  Parker  v.  Way, 
15  N.  H.  45;  Dennison  t.  Paige,  2d 
Pa.  420.  The  father '9  declarations 
as  to  a  son's  illegitimacy  are  compe- 
tent. Bamiim  v.  Bamum,  4i  Md. 
251.  A  mother  may  testify  that  she 
was  always  true  to  the  reputed  father, 
her  husband,  and  that  no  other  man 
conld  have  been  the  father  of  the 
child.     Warlick   v.   White,   76   N.   C. 


175.  Semhie,  such  mother's  truthful- 
ness may  be  impeached,  but  not  her 
general  character  for  chastity,  fb. 
The  declarations  of  deceased  parents 
are  admissible  against  third  parties  to 
prove  the  legitimacy  of  their  children. 
Jackson  v.  Jackson  ( 1694 ) ,  Md.  While 
inadmissible  witnesses  as  to  non-ac- 
cess, huflband  and  wife  may  testify 
in  cases  between  third  parties  as  to 
the  time  of  their  owik  marriage,  the 
time  of  a  child 's  birth,  and  any  other 
independent  facts  affecting  the  issue 
of  legitimacy.  Janes 's  Estate,  147  Pa. 
527.  The  wife's  adultery  is  insuffi- 
cient to  repel  the  paternity  presump- 
tion, where  her  husband  had  contem- 
poraneous access.  Goss  v.  Froman, 
89  Ky.  318;  Scott  r.  Hillenberg,  85 
Va.  245;  Grant  v.  Mitchell,  83  Me.  23 ; 
Shuman  v.  Shuxnan,  83  Wis.  250.  And 
so  is  the  adulterer's  own  admission. 
Grant  v.  Mitchell,  S3  Me.  23.  Tke 
husband  cannot  oA  this  issue  testify 
as  to  hid  own  non-accesj^  while  living 
with  his  wife,  though  he  had  done  so 
in  his  divorce  suit  and  gained  it.  Sha- 
man V.  Shuman,  83  Wis.  250. 
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such  as  marriage  and  date  of  the  child's  birth;  these  may  be  con- 
clusive as  to  illegitimacy/*  Much  testimony,  extremdy  delicate^ 
is  also  taken  in  bastardy  and  divorce  proceedings.  When,  there- 
fore, tlie  courts  shut  their  eyes  so  tightly  against  this  proof  of 
access  or  non-access,  perhaps  it  ia  not  because  they  are  shocked^,  but 
lest  they  should  see  ill^tima«y  established. 

To  cany  the  preainnption  of  legitimacy  so  far  as  to  disturb  the 
rules  of  reason  is  unjust;  for  no  man  should  be  saddkd  with  the 
obligations  of  children  which  clearly  do  not  belo(Qg  to  him.  And 
the  rule  of  evidence  in  the  English  courts  which  required  extrane- 
ous proof  of  impotency  of  the  husband,  or  his  absence  from  the 
realm,  has  been  severely  and  justly  criticised,  not  without  some 
good  results."  The  decision  of  the  House  of  Lords  in  the  cele- 
brated Banbury  Peerage  Case  proceeded  upon  the  reasonable 
assumption  that  moral  as  well  as  physical  impossibilities  may 
aifect  the  rule  of  legitimacy.  Here  husband  and  wife  occupied 
the  same  house  at  the  very  time  the  child  must  have  been  begotten, 
and  no  case  of  impotency  was  made  out,  and  yet  that  child  was 
held  not  to  be  the  child  of  the  husband ;  for  the  testimony  by 
collateral  proof  as  to  a  moral  impossibility  was  sufficiently  strong 
notwithstanding.^^  This  case  was  confirmed  by  another,  where 
husband  and  wife  had  voluntarily  separated,  but  the  husband 
resided  at  a  distance  of  only  fifteen  miles,  and  sometimes  visited 
his  wife;  and  the  wife  was  delivered  of  a  child,  which  was  pro- 
nounced a  bastard,  from  evidence  of  the  conduct  of  the  wife  and 
her  paramour.  Here  it  was  said,  "  The  case,  therefore,  comes 
back  to  the  question  of  fact."  '^  Still  later  cases  strengthen  the 
same  doctrine.^^     Impotency  of  the  husband,  and  his  absence  from 


78.  See  1  Greenl.  Bvid.,  §§  343,  344; 
Caujolle  V.  Ferri^,  23  N.  Y.  90.  And 
see  Sale  v.  Crutchfield,  8  Bush,  636; 
Dean  v.  State,  29^  Ind.  483. 

79.  2  Kent  Com.  211,  n.;  Fraser, 
Parent  &  Child,  7. 

80.  1  Sim.  &  Stu.  153.  See  Nicolas 
on  Adulterine  Bastar.dy,  181,  a  volume 
written  to  show  that  this  case  over- 
turns the  old  law  of  England. 

81.  ^Morris  v.  Davis,  5  CI.  &  Fin. 
463.  And  see  Barony  of  Sayc  &  Sele, 
1  01.  &  Fin.  (N.  S.)  507;  Sibbett  v. 
Ainsley,  3  L.  T.  (N.  S.)  507;  Sibbett 
v.  Ainsley,  3  L.  T.  (N.  S.)  58n,Q.B.; 
Fraser,   Parent  &  Child,   8;    King  v. 


Luife,  8  East,  193;  also  Ilitchins  v. 
Eardley,  L.  R.  2  P.  &  D.  248,  as  to 
admitting  declarations  of  the  person 
whose  legitimacy  is  at  issue. 

82.  Bosvile  V.  Attorney-General,  12 
P.  D.  177.  Here  a  child  had  been 
born  two  hundred  and  seventy-six  days 
after  the  last  opportunity  of  inter- 
course between  the  husband  and  wife, 
or  within  a  very^  few  days  later  than 
the  usual  period  of  gestation;  and 
there  was  evidence  tending  to  show 
that  the  wife  re.i^arded  the  child  as  the 
offspring  of  her  paramour,  A  still 
stronger  case  is  Bumabr  v.  Bailee,  42 
Ch.  D.  282. 


§  696 


PARENT   AND   CHILD. 


72» 


the  realm,  suggest  then  but  two  classes  of  cases,  and  those  not  the 
only  ones,  where  children  may  now  be  pronounced  bastards.** 

In  this  country-,  cases  have  not  unf  requently  arisen  which  involve 
the  legitimacy  of  offspring;  and  the  more  reasonable  doctrine 
favors  legitimacy  to  about  the  same  extent  as  the  later  English 
decisions.**  The  presumption  of  legitimacy  is  strongly  carried, 
as  the  cases  below  cited  indicate ;  though  not  so  far  as  to  exclude 
proof  of  non-acecss  of  the  husband  or  such  other  rational  facts  as 
might  rebut  this  presumption,  and  show  that  the  child  of  a  married 
woman  was  in  reality  a  bastard.**     Doubt  and  suspicion  or  un- 


88.  Hargrave  v.  Hargrave,  9  Beav. 
552.  ''I  apprehend/'  said  Lord 
Langdale,  "that  evidence  of  every 
kind,  direct  or  presumptive,  may  be 
adduced,  for  the  purpose  of  showing 
the  absence  of  sexual  intercourse 
which,  in  cases  where  there  has  been 
some  society,  intercourse,  or  access, 
has  been  called  non-generating  access. 
We  have,  therefore,  to  attend  to  the 
conduct  and  the  feelings,  as  evidenced 
by  the  conduct  of  the  parties  towards 
each  other  and  the  offspring,  and  even 
to  the  declarations  accompanying  acts, 
which  are  properly  evidence.  Such 
circumstances  are  of  no  avail  against 
proper  evidence  of  generating  access; 
but  they  may  have  weight,  when  the 
effect  of  that  evidence  is  doubtful.  If 
the  wright  is  not  such  as  to  convince 
the  minds  of  those  who  have  to  deter- 
mine the  matter,  the  effect  may  only 
tend  to  shake,  without  removing,  the 
presumption  of  legitimacy,  which  in 
such  a  case  must  prevail." 

84.  Patterson  v.  Gaines,  6  How.  (U. 
S.)  582;  2  Kent  Com.  211,  and  cases 
cited ;  Hemmenway  v.  Towner,  1  Allen, 
209;  Van  Aemam  v.  Van  Aemam, 
1  Barb.  Ch.  375;  Wright  v.  Hicks, 
15   Ga.   160. 

85.  See  Van  Aemam  v.  Van  Aernam, 

1  Barb.  Ch.  (N.  T.)  375;  Kleinert  v. 
Ehlers,  38  Pa.  439 ;  Phillips  v.  Allen, 

2  Allen  (Mass.),  453;  Hemmenway  v. 
Towner,  1  Allen  (Mass.),  209  State 
V.  Herman,  13  Ire.  502;  Tate  v. 
Pene,  19  Martin,  548;  Cannon  v.  Can- 
non, 7  Humph.  410;  State  v.  Shum- 


pert,  1  S.  C.  (N.  S.)  85;  Strode  ▼. 
Magowan,  2  Bush  (Ky.),  621;  State 
V.  Lavin,  80  la.  555;  Blackburn  v. 
Crawfords,  3  Wall.  175;  Wilson  v. 
Babb.  18  6.  C.  59.  Collateral  proof  of 
legitimacy  is  not  to  be  favored.  See 
Kearney  v.  Denn,  15  Wall.  51.  But 
under  suitable  circumstances  the  grant 
of  letters  of  administration  may  be 
conclusive  in  other  courts.  CajoUe  v. 
Ferri6,  13  Wall.  465.   See  cases,  §  225. 

Formerly,  in  portions  of  the  United 
States,  slave  marriages  were  deemed 
unlawful,  and  the  offspring  illegiti- 
mate. Timmins  v.  Lacy,  30  Tex.  115. 
But  slavery  no  longer  exists,  and  the 
tendency  of  our  legislation  is  now  to 
uphold  as  far  as  possible  former  mar- 
riages of  colored  persons,  and  the 
legitimacy  of  their  offspring,  cohabi- 
tation continuing.  See  White  v.  Boss, 
40  Ga.  339;  Allen  v.  Allen,  8  Bush 
(Ky.),  490;  Gregley  v.  Jackson,  38 
Ark.  487;  34  La  Ann.  265;  Clements 
V.  Crawford,  42  Tex.  601;  Daniel  v. 
Sams,  17  Fla.  487;  supra,  §  17. 

To  impugn  a  child 's  paternity,  repu- 
tation of  the  mother  for  unchastity  is 
admissible,  if  at  all,  only  as  to  unchas- 
tity prior  to  connection  with  the  re- 
puted father.  Morris  v.  Swaney,  7 
Heisk.  591 ;  Warlick  v.  White,  76  N. 
C.  175.  If  the  son  was  colored  and 
the  mother  an  Indian,  the  color  will  be 
presumed  to  have  been  derived  from 
he  mother  rather  than  disturb  the  pre- 
sumption of  legitimacy.  Illinois  Land 
Co.  V.  Bonner,  75  111.  315.  But  other- 
wise where  a  mulatto  child  is  bom  of 
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favorable  rumor  furnish  no  sufficient  ground  for  adjudging  illegit- 
imacy. In  short,  the  presumption  in  favor  of  the  legitimacy  of  a 
child  bom  in  wedlock  is  not  to  be  taken  as  a  presumption  of  law^ 
but  a  presumption  which  may  be  rebutted  by  evidence  clear  and 
conclusive,  though  not  resting  merely  on  a  balance  of  probabilities.** 


§  697«  Legitimation  of  Illicit  Offspring  by  Subsequent  Marriage. 

In  respect  of  the  legitimation  of  offspring  by  the  subsequent 
marriage  of  their  parents,  the  civil  and  common-law  systems 
widely  differ*  By  the  civil  and  csmon  laws,  two  persons  who  had 
a  child  aft  the  fruit  of  their  illicit  intercourse  might  afterwards 
marry,  and  thus  place  theil*  child  to  all  intents  and  purposes  on  the 
same  footing  ds  their  subsequent  offspring,  bom  in  lawful  wed- 
lock.*^' But  the  common  law,  though  not  so  strict  as  to  require 
that  the  child  should  be  begotten  of  the  marriage,  rendered  it 
indispensable  that  the  birth  should  be  after  the  ceremony.'*  Let 
us  notice  this  point  of  difference  at  some  length. 

It  appears  that  the  law  of  legitimation  per  svbsequens  matri- 
nvonium  is  of  Roman  origin ;  introduced  and  promulgated  by  the 
first  Christian  Emperor,  Constantine,  as  history  alleges,  at  the 
instigation  of  the  clergy.  This  was  an  innovation  upon  the  earlier 
Roman  system ;  and  the  object  of  its  introduction  was  to  put  down 
that  matrimonial  concubinage  which  had  become  so  universal  in 
the  Empire.*®  Justinian  afterwards  made  this  law  perpetual.'® 
Its  first  appearance  in  the  canon  law  is  found  in  two  rescripts  of 
Pope  Alexander  III.,  preserved  in  the  Decretals  of  Gregory,  and 


a  white  woman  whose  husband  is 
white;  and  here  expert  medical  testi- 
mony is  proper  as  to  th&  natural  im- 
possibility of  white  parentage  on  both 
sides.  Bullock  v.  Knox,  96  Ala.  195. 
Where  parents  and  other  members  of 
the  family  have  long  and  consistently 
treated  a  child  as  legitimate,  this  af- 
fords strong  presumption  of  legiti- 
macy in  any  case.  Illinois  Land  & 
Loan  Co.  v.  Bonner,  75  111.  315; 
Oaines  ▼.  Mining  Co.,  32  N.  J.  Eq. 
86.  But  not  proof  indisputable.  Bus- 
som  V.  Forsytti,  32  N.  J.  Eq.  277. 

And  as  to  proof  of  marriage,  see 
also  Schouler,  Hub.  &  Wife,  §§  38,  39. 

86.  See  12  App.  Cas.  312 ;  §  277. 


87.  2  Kent  Com.  208 ;  1  Burge,  Col. 
&  For.  Laws,  92;  (189^4)  App.  C.  165. 

88.  1  Bl.  Com.  454.  If  the  child  be 
bom  after  the  ceremony,  even  thougli 
it  be  but  a  few  weeks  later,  the  pre- 
sumption of  paternity  against  the  hus- 
band is  almost  irrestible,  and  the 
burden  is  on  him  to  show  affirmatively 
to  the  contrary,  in  order  to  establisb 
the  child's  status  as  illegitimate. 
Gardner  v.  Gardner,  2  App.  Cas.  723. 
Cf.  In  re  Corlass,  1  Ch.  B.  460. 

89.  ''Licita  consuetude  semimatri- 
monium."    Cod.  lib.  6,  tit.  57. 

90.  Taylor's  Civil  Law,  272 ;  Fraser,. 
Parent  &  Child,  32;  1  Burge,  CoL  1 
For.  Laws,  92,  93. 
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issued  in  1180  and  1172.^^  These  extended  the  benefits  of  the 
iiMrriage  to  the  otfapring  of  carnal  love,  and  not  merely  to  the 
issue'  of  systematic  concubinage.  This  law  of  legitimation  •  wha 
introduced  into  Scotland  within  the  r^nge  of  autheijstic-hitsory,** 
It  is  also  admitted,  with  diiOFerent  modifications,  into  the  code^  of 
France,  Spain,  Grermany,  and  most  other  countries  in  Europe.** 

The  principle  to  which  the  law  of  legitimation  p6f  imfese^ii^n^ 
matrimonium  is  to  be  referred  has  been  a.  subject  of  controversy. 
The  canonistd  based  the  law  not  on  general  yiewe  of  expediency 
and  justice,  but  upon  a  fiction  which  they  ado])ted.in  order  to 
reconcile  the  new  law  with  established  rules;  for^  aseuo^ing  that^ 
as  a  general  rule,  children  are  not  legitimate  unless  h^rn  in  lawful 
wedlock,  they  declared  that,  by  a  fiction,  of  lawj  the  parents  were 
married  when  the  child  was  born.  Such  reasoning,  by  no  means 
uncommon  in  days  when  the  wise  saw  more  clearly  what  was  right 
than  why  it  was  so,  has  not  stood  the  test  of  modem  logic ;  and 
the  Scotch  courts  have  placed  the  rule  once  more  where  its  im- 
perial founders  left  it;  namely,  on  the  ground  of* general  policy 
and  justice.  "Legitimation  is  thought  to  be  recommended' by 
these  considerations  of  equity  and  justice,  that  it  tends  to  encour- 
age what  is  at  first  irregular  and  injurious  to  society,  into  the 
honorable  relation  of  lawful  matrimony;  and  that  it  prevents 
those  unseembly  disorders  in  families  which  are  produced  where 
the  elder-born  children  of  the  same  parents  are  left  under  the  stain 
of  bastardy,  and  the  younger  enjoy  the  status  of  legitimacy."  ** 

This  doctrine  of  the  civil  law  has  found  great  favor  in  the 
United  States.  It  has  prevailed  for  many  years  in  the  States 
of  Vermont,  Maryland,  Virginia,  Georgia,  Alabama,  Mississippi, 
Louisiana,  Kentucky,  Missouri,  Indiana,  and  Ohio.®*  So  in 
Massachusetts  bastards  are  to  be  considered  legitimate  after  the 
intermarriage  of  their  parents  and  recognition  by  the  father.'* 
And  similar  statutes  are  to  be  found  in  Maine^  New  Hampshire, 


91.  Deer.  IV.  17,  1 ;  IV.  17,  6,  eited 
in  Frascr,  Parent  &  Child,  S3.  * '  Tanta 
est  enim  vis  sacramenti  (matrimonii) 
ut  qui  antea  sunt  geniti  post  con* 
tractum  matrimonium  habeantnr  le* 
^timi. '  * 

92.  Fraser,  Parent  &  Child,  82,  33. 
98.  1  Burge,  Coh  &  For.  Laws,  101. 
94.    Fraaer,    Parent    Sc   Child,    85; 


Munro  v.  Munro,  1  Bob^  H.  L.  Seotfih 
App.  492. 

95.  Griffith's  Law  Begi^.  passim;  I 
Burge,  Col.  &  For.  Laws,  101.  This 
provision  protects  the  offspriBg  of  an 
adulterous  oonneotion  as  well  as  that 
of  parents  who  were  free  to  contract 
marriage  when  the  children  were  bom. 
Hawbecker  t.  Hawbecker,  43  Md.  516. 

96.  Mass.  Gen.  Sts.  I860,  oh.  91. 
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Pennsylvania,  Vermont,  Tennessee,  and  els^where,*^     There  is, 

'    •  r  (  «  I 

however,  no  legal  presumption  that  a  man  who  marries  the  ipother 
of  a  baistard  child  was  its  actual  father;  **  and  some  reco>gnition 
of  paternity  or  else  an  adoption  is  a  usual  element  in  intermar- 
riages of  this  sort.** 

,  '  '  '  ■ 

§  698.  Legitimation  by  Subsequent  Marriage  Not  Favored  in 
England. 
On  the  other  hand,  the  English  law  has  very  strongly  opposed 
the  whole  doctrine  of  legitimation  per  svhsequens  matrimonium. 
Even  so  far  back  as  the  reign  of  Henry  III.  is  found  a  memorable 
instance  where  the  peers  refused  to  change  the  law  in  this  respect, 
when  urged  to  do  so  by  the  English  bishops ;  declaring  with  one 
voices  quod  noluni  leges  Angliw  mutare,  qtuB  hue  usque  usitatcB 
sunt  et  approbatoB.^  Jealousy  of  canonical  influence  may  partially 
account  for  this  conduct,  if  not  prejudice  against  the  civil  law 
generally.  Certain  it  is  that  most  English  jurists  have  ever  since 
stubbornly  maintained  the  superiority  of  their  own  maxims,  which 
place  the  immutability  of  the  marriage  relation  above  all  the 
tender  promptings  of  humanity  towards  innocent  suflFerers.  Even 
Blactstone  vigorously  assails  the  civil-law  doctrine,  urging  against 
it  several  rather  artificial  objections,  in  the  apparent  belief  that 
legal  consistency  is  better  than  natural  justice.*  But  on  the  other 
hand,  Selden  mentions  that  the  children  of  John  of  Gaunt,  Duke 
of  Lancaster,  were  legitimated  by  an  act  of  Parliament,  in  the 


07.  Maine  Laws,  1852,  ch,  266;  Pa. 
Laws,  3857,  May  14;  Vermont,  R. 
fl.  1863,  cji.  56;  Stimson,  Stat.  Law, 
?§  6631-6634 :  Tnd.  R.  S.  1862,  ch.  46. 
And  see  Graham  v.  Bennett,  2  Cal. 
503;  Starr  v.  Peck,  1  HiU  (N.  Y.), 
270;  Sleigh  v.  Strider,  5  Call,  439; 
Danelli  t.  Banelli,  .  4  Bush,  51; 
Adams  v.  Adams,  36  6a.  236 ;  Morgan 
V.  Perry,  51  N.  H.  559^;  Brown  v. 
Belmarde,  4  Kan.  41;  Williams  ▼. 
Williams,  11  Lea,  652 ;  Brock  v.  State, 
85  Ind.  397.  In  some  States  still 
another  mode  of  legitimation,  for  in- 
heritance, if  not  for  all  other  pur- 
poses, is  permitted  by  law  as  to  such 
offspring;  namely,  by  the  father's 
formal  deolaration,  or  that  of  both 
parents,  properly  attested,  which  is 
filed    in    court    and    recorded.      This 


might  be  called  legitimation  by  public 
or  judicial  record  after  intermarriatre 
of  parents.  See  Lingen  v.  Lingen,  4  5 
Ala.  410,  414;  Pina  v.  Peck,  31  Cal. 
359;  Talbot  v.  Hunt,  28  La.  Ann.  3. 
Recognition  of  a  less  formal  character 
suffices  for  purposes  of  inheritance  in 
Iowa.    Crane  v.  Crane,  31  la.  296. 

98.  Jane's  Estate,  147  Pa.  527; 
Brewer  v.  Hamor,  83  Me.  251;  In  re 
Jessup,  81  Cal.  408. 

99.  If  the  subsequent  marriage  wns 
not  a  valid  one,  the  child  continu-^s 
bastardized.  Adams  v.  Adams,  154 
Mass.  290. 

1.  Stat  of  Merton,  20  Hen.  lit. 
ch.  g;  2  Kent  Com.  209;  1  Bl.  Com. 
456. 

2.  1  Bl.  Com.  454,  455. 
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reign  of   Richard   II.,   founded   on   some   obscure   common-law 
custom.* 

Upon  such  principles  it  has  been  decided  by  the  House  of  Lords, 
that  where  a  marriage  is  in  its  inception  unlawful,  being  at  a  time 
when  the  woman^s  first  husband  must  have  been  alive,  children 
bom  even  after  the  time  when  it  was  presumed  that  the  first  hus- 
band had  died,  must  be  pronounced  illegitimate;  the  mere  con- 
tinuance of  the  cohabitation  after  that  event  being  insufficient, 
without  celebration,  to  change  the  character  of  the  connection.* 
ITor  will  an  absolute  presumption  of  law  be  raised,  as  to  the  con- 
tinuance of  life  to  support  such  legitimacy;  .for  in  every  instance 
the  circumstances  of  the  case  must  be  considered.*  And  so  strict 
is  the  rule,  that  where  a  person,  bom  a  bastaVd,  becomes,  by  the 
subsequent  marriage  of  his  parents,  legitimate  according  to  the 
laws  of  the  country  in  which  he  was  born,  he  is  still  a  bastard,  so 
far  as  regards  the  inheritance  of  lands  in  England.*  But  testa- 
mentary provisions  for  illegitimate  offspring  as  "  children  "  receive 
an  increasing  favor  in  the  English  courts ;  and  this  disability  of 
bastards  to  '^  inherit "  English  lands,  notwithstanding  a  subsequent 
marriage,  is  now  confined,  moreover,  to  descents  upon  intestacy.^ 

§  699.  Legitimacy  of  Offspring  Born  After  Divorce. 

As  to  the  status  of  children  bom  after  divorce,  partial  or  com- 
plete, little  can  be  stated  from  the  books ;  for  such  divorces  hardly 
existed  at  the  common  law.*  They  are  probably  illegitimate 
prima  facie,  if  bom  of  the  divorced  mother  within  an  unreason- 
able time  after  separation.*  A  remarriage  by  a  divorced  party  in 
a  state  or  country  where  such  marriages  are  not  prohibited  will 

3.  Selden  on  Pleta,  ch.  9,  §  2.  And  after  hia  father's  death,  and  kept  pos- 
see  Barrington,  p.  38;  2  Kent,  Com.  Session  until  his  o^n  death,  so  that 
209.  they  descended  to  his  own  issue,  no 

4.  Lapsley  v.  Grierson  (1848),  1  CI.  disturbance  of  title  was  permitted  on 
&  Fin.  (N.  S.)  498;  Cunningham  v.  the  plea  of  such  child's  illegitimacy. 
Cunningham,  2  Dow,  482.  Busspm  v.  Forsyth,  32  N.  J.  Eq.  277. 

5.  Lapsey  v.  Grierson,  lb.,  explain-  7.  Grey  v.  Eart  of  Stamford  (1892), 
ing  Rex  v.  Twyning,  a  B.  &  A.  386.        '  3  Ch.  88,  §  231. 

6.  Doe  d,  Birtwhistle  v.  Vardill,  6  8.  See  Husband  &  Wife,  supra',  §  22 ; 
Bing.  N.  C.  385;  7  CI.  &  Fin.  895.  2  Bishop,  Mar.  &  Div.,  5th  ed.,  §  559; 
And  see  ch.  6,  post,  Montgomery  v.  Montgomery,  3  Barb. 

The   only   exception   permitted  by  (N.  Y.)  Ch.  132. 

the  common  law  under  this  general  9.   St.   George  v.  St.  Margaret,  1 

head  was  that  where  the  child  whose  Salk.  123;  S  Bishop,  Mar.  ft  Div.,  § 

parents  subsequently  married  entered  740, 
into  possession  of  his  father's  lands 
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make  the  offspring  of  such  remarriage  legitimate  in  spite  of  local 
prohibitions  where  the  divorce  was  decreed.^* 

§  700.  Legitimacy  in  Marriages  Null  but  Bona  Fide  Contracted. 

The  issue  of  marriages  rendered  null  and  void  are  on  general 
principles  necessarily  illegitimate.  Opposed  to  this  is  the  civil- 
law  doctrine  of  putiative  marriages,  first  introduced  into  the  canon 
law  by  Pope  Innocent  III. ;  which  upholds  the  legitimacy  of  the 
children  in  cases  where  the  parties,  or  either  of  them,  bona  fide 
believing  that  they  could  marry,  had  entered  into  the  contract 
while  there  was  some  unknown  impediment  existing.^^  This  sub- 
ject is  regulated  by  statute  to  a  great  extent  in  this  country;  and 
here  again  our  system  conforms  to  the  civil  rather  than  the  common 
law." 

§  701.  Legitimation  by  the  State  or  Sovereign. 

Legitimation  by  rescript  of  the  Emperor  appears  in  the  Institutes 
of  Justinian."  Still  later  did  the  Pope  assume  the  power  to  grant 
the  status  of  legitimacy ;  and  in  many  of  the  canonical  dispensa- 
tions occur  clauses  of  this  sort**  The  effect  of  these  high-sounding 
clauses  is  now  of  little  consequence.*'  The  English  Parliament, 
by  virtue  of  its  transcendent  power,  may  render  a  bastard  legiti- 
mate and  capable  of  inheriting.**  This  same  power  has  been 
claimed  for  the  legislatures  of  the  United  States.*^  And  except  so 
far  as  legislative  acts  may  come  under  constitutional  restraints 
against  impairing  the  obligation  of  contracts,  there  seems  no  reason 
why  they  should  not  be  uniformly  upheld. 

§  702.  Domicile  of  Children;  Citizenship,  &c. 

The  domicile  of  a  child's  origin,  or  the  domicile  at  any  time  of 
his  minority,  is  to  be  determined  by  the  domicile  of  his  parents; 


10.  Moore  v.  Hegexnan,  92  N.  Y. 
521. 

11.  Fraaer,  Parent  &  Child,  22  et 
seq.;  1  Burge,  CoL  &  For.  Laws,  96. 
See  Lapaley  v.  Grierson,  1  CI.  &  Fin. 
(N.  8.)  498,  cited  supra, 

12.  See  supra,  §  22.  And  see  Gra- 
ham V.  Bennett,  2  Cal.  503.  Yet  there 
is  a  ease,  that  of  Sir  Balph  Sadher, 
where  Parliament  gave  relief.  See 
Nicolas.  Adult  Bast.  61-63;  Fraaer, 
Parent  ft  Child,  24;   Burnett's  His- 


tory, book  1,  ch.  19;  BiddeU,  Peer  3b 
Cons.  Law,  421. 

IS.  Nov.  74,  chs.  1,  2 ;  and  89,  ch.  9. 

14.  See  Fraser,  Parent  &  Child,  43. 

15.  Ih. 

16. 1  Bl.  Com.  459.  And  see  Stat  6, 
WiU.  IV.,  ch,  22 

17.  Beall  v.  Beall,  8  Ga.  210;  Vidal 
T.  Commajere,  13  La.  Ann.  516.  It 
will  be  presumed  that  a  statute  of 
this  kind  confers  legitimacy  only  so 
far  as  to  give  the  capacity  to  inherit. 
Grubb's  Appeal,  58  Penn.  St.  55. 
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or,  to  speak  more  strietly,  of  his  father,  if  the  latter  be  alive  and 
not  legally  deprived  of  his  paternal  rights.  We  speak  at  this  time 
only  of  legitimate  or  of  legitimated  or  adopted  children.**  The 
domicile  of  origin  remains  imtil  ainother  is  lawftifly  acquired. 
And  since  minors  are  not  ^  juris,  they  may  not  change  their 
domicile  during  their  minority,  though  they  may  when  of  full  age; 
hence  they  retain  during  infancy  the  domicile  of  thieir  parent? ; 
if  the  parents  change  their  domicile,  that  of  the  infant  children 
follows  it ;  and  if  the  father  dies,  his  last  domicile  is  that  of  the 
infant  children." 

The  mother  has  authority  to  change  the  domicile  of  her 
minor  children,  provided  she  do  so  without  fraudulent  views 
to  the  succession  of  their  estate;  though  it  would  appear  that  she 
cannot  change  it  after  her  remarriage.^*'  In  general,  dwelling  at 
a  certain  place  is  prima  facie  proof  that  a  person  is  domiciled 
there ;  and  the  home  of  a  husband,  reasonably  chosen  in  his  right- 
ful discretion,  is  the  legal  domicile  of  wife  and  young  children, 
wherever  he  may  choose  to  fix  it.^*  This  question  of  domicile  may 
be  of  importance  in  determining  the  grant  of  administration  on  a 
deceased  infantas  estate,  or  if  the  child  be  alive,  of  his  guardian's 
appointment. 

Prima  facie,  the  infant's  residence  or  domicile  is  that  of  his 
parent,  and  such  it  will  remain  during  minority,  in  spite  of  his 
temporary  absence  at  school  or  elsewhere.     2for  can  he  of  his  own 


18.  The  rule  for  natural-born  chil- 
drpn  of  wpfllock  applipp  to  children 
lejrally  adopted,  except  that  the 
child's  domicile  in  this  latter  cafie  is 
that  of  tlie  adoptinfj  parent  at  the 
time  of  adoption.  Van  Matre  t. 
Sankey,  148  111.  53r>;  Woodward  t. 
Woodwnrd,  87  Trnn.  6^4 

19.  Story,  Confl.  Laws,  §§  45,  46, 
and  cases  cited;  1  Biirfie,  Col.  A  For. 
Laws,  33 :  Abinrrfon  v.  North  Bridj^e- 
water,  23  Pick.  170;  Tavlnr  v.  Jeter. 
33  Ga.  195;  *Dani<^l  v.  Hill,  52  Ala. 
430;  Wharton,  Confl.,  |5  41.  But  see 
Ishan  V.  Gibbons,  1  Bradf.  Sur.  70; 
SometviUe  v.  SomeTTille,  5  Ves.  750. 

20.  Potinf^er  r.  Wi'rhtman.  3  Mer. 
67;  1  Burpe,  Col.  &  For.  Laws,  39; 
Brown  t.  Lynch,  2  Bradf.  Pnr.  214; 
Oarliulp  r.  Tnttle,  30  Ala.  613.     The 


widow's  removal  from  the  homestead 
must  not  prejudice  the  children's 
c^aim  thereto.  Showers  v.  Boblnson, 
43  Mich.  503.  After  the  mother  re- 
marries, the  domicile  of  the  child 
ceases  to  change,  and  does  not  follow 
that  of  the  stepfather.  Ryall  -v.  Ken- 
nedy, 40  X.  Y.  Super.  347.  A  female 
infant  cannot  change  her  own  domi- 
cile, even  for  the  purpose  of  annul- 
ling her  marriage.  Blumenthal  v.  Tan- 
nenholz,  31  N.  J.  Eq.  194. 

Following  the  usual  rule,  however, 
the  real  estate,  even  of  cWldren,  de- 
scends according  to  the  law  of  Htus, 
and  the  personal  according  to  the 
domicile. 

21.  Supra,  §§  40,  41  j  Luck  v.  Luck, 
02  r-al.  653. 
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motion  acquire  a  new  domicile,  since  he  is  not  a  person  sui  jurvi. 
But  his  domicile  liiay  be  changed  by  his  father,  if  he  has  one; 
otherwise,  according  to  the  best. modem  authorities,  by  the  surviv- 
ing mother  until  her  remarriage;  land  perhaps  even  by  the  guardian 
hims4?lf,  although  not  a  relative,  provided  he  act  in  good  faith.^^ 
The  intent  of  the  parent  or  guardian  in  such  cases  is  always  mate- 
rial; but  this  intent  is  to  be  determined  by  f aolis.  The  original 
domicile  of  an  infant  is  that  of  his  parents  at  the  time  of  his  birth.** 
And  even  an  emancipated  minor  is.  not  usually  in  a  position  to 
acquire  a  legal  domicile  while  his  minority  lasts;*'  The  rule  of  a 
minor's  citizenship  corresponds;  and  where  the  parent  removes  to 
another  State  or. country,  the  minor  child's  citizenship  changes, 
though  he  be  temporarily  left  in  the  former  jurisdiction." 

Where  the  parent  surrenders  thie  care  and  custody  of  his  minor 
child  to  one  who  agrees  to  assume  the  parent's  duty  during  the 
entire  remaining  period  of  minority,  the  child  acquires  the  domicile 
of  the  person,  who  as^^^umes  this  responsibility.'^ 

§  703.  Conflict  of  Laws  as  to  Domicile  and  Legitimacy. 

Some  writers  have  said  that,  when,  the  laws  of  two.  countries  are 
in  conflict,  the  legitihiacy  or  illegitimacy  of  children  is  to  be  deter- 
mined  by  the  domicile  of  origin.*'  Others,  again,  that  it  is  depend- 
ent upon  the  lettloci  of  marriage."  Between  these  writers  there  i.^- 
no  real  discrepancy;  for  in  every  such  case  two  inquiries  are  in- 
volved, the  one  whether  the  marriage  was  in  itself  lawful,  the  other 
whether  the  child  was  legitimate  br'fhe  marriage.  Of  the  conflict 
of  lawi5  TocrardiTip  marriage  we  have  already  spoken.'^  That  in- 
volvinc;  the  status  of  logitimacy  demands  further  consideration. 

A  conflict  manifpstl  j  arises  between  the  laws  of  domicile  of  origin 
and  !»ubspquent  marriaire,  and  the  laws  of  the  acttial  dofnicilo  or 
situ^  of  property,  where  those  of  the  one  cpiintry  admit  legitimation 

82.   Maephers  luf.   J>79;  Brown  v.  choate   citizenship   paincri   under   the 

Lyncbp   2   Brftdf.   316:   fltory,   OkM.  father's  declared  intention;  see  Boyd 

Laws,  §  46.  V.  Kebraska,  143  TT.  S.  13.'. 

28.  Potinget  t.  Wightman,  3  M«r.  8T.   AUgood   v.   Williams^   93    Ala. 

57;  2  KenU  Com.  237,  430;  1  Bnrge,  651;  Delaware,  L.  ft  W.  R.  R.  Co.  ▼. 

Ool.  &  For.  Lawe;  39;  Bfotwit.  LyUcih,  PetroTraky,  260  Fed.  564,  38  8np.  Ct. 

5?  Bradf.  214.  Rep.  '427. ' 

24.  Bee,  further,  post.  Part  IV.,  chl  28. 1  Bulge,  Col.  &  For.  Laws,  111  ; 

5,  a^  to-  Guardian  and  Ward.         '  Fraser,  Parent  &  Child,  45. 

2fif)  North  Yarmouth  -v-.  Portland,  73  8a  Story,  Oonfl.  Laws/f  106;  Whar- 

Me.  lOR. .  See  Jh:  583 ;.  S'  2«7.    •  ton,  Confl.,^^  36,  41. 

26.  ;I>rcss^r'v.  EdhoTi:  TlhitoinatinjJ  30.  fire   ^38; 
Co.,  4»  Fed.  B.  267.     An  to.ihe  5n^ 
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per  subsequens  matrimonium,  and  those  of  the  other  do  not  As, 
for  instance,  where  children  are  born,  and  their  parents  after- 
wards intermarry  in  certain  of  the  United  States  or  in  Scotland^ 
and  then  remove  with  their  children  to  England ;  or  where  such 
children  are  deemed  fo  have  acquired  property  rights  in  the  last- 
named  country.  On  this  point  there  is  much  diversity  of  opinion. 
And  the  English  courts  long  maintained  their  distinctive  policy 
with  considerable  zeal  in  all  doubtful  cages.  Thus  particularly 
was  this  done  in  the  case  of  BiriwMstle  v.  Vardill,  where  a  child, 
legitimate  to  all  purposes  in  Scotland,  was  sternly  denied  the  full 
rights  of  a  lawful  child  as  to  inheritance  in  England.*^  Tet  the 
law  of  foreign  countries  as  to  legitimacy  is  so  far  respected  in 
England  that  a  person  illegitimate  by  the  law  of  his  domicile  of 
birth  will  be  held  illegitimate  in  England.'*  The  latest  English 
cases,  however,  so  far  recede  from  this  sturdy  dcfctrine  aS  to  confine 
the  application  of  Birlwhistle  y. Vardill  to  claims  of  intestate  suc- 
cession to  real  property  in  England ; "  and  on  the  other  hand,  a 
bequest  of  pensonalty  in  an  English  will  to  the  children  of  a  for- 
eigner is  now  construed  to  mean  to  his  legitimate  children, —  that 
is  to  say,  on  international  principle,  treating  all  children  as  legiti- 
mate whose  legitimacy  is  established  by  the  law  of  their  father's 
domicile.^*  Our  recent  American  cases  have  repudiated  the  illib- 
eral English  doctrine  with  little  care  to  discriminate  between  the 
kinds  of  property.**^ 


81,  7  CI.  &  Fin.  896;  4  Jur.  1076; 
7b.  5  B.  &  C.  438 ;  Story,  Confl.  Laws, 
.§  93  et  seq.,  where  the  doctrine  of 
Birtwhiatle  v.  Vardill  is  strongly  com- 
bated. See  Boyes  v.  Bedale,  12  W.  B. 
232,  before  Wood,  V.  C;  Story,  Confl. 
Laws,  6th  ed.,  §  93  w.,  n.  by  Bedfield. 
And  see  Goodman  t.  Goodman,  3  Gif. 
643. 

t  32.  Munro  v.  Saunders,  6  Bligh, 
J  468 ;  cases  cited  in  Birtwhistle  v.  Var- 
dill, 9  Bligh,  52.  But  a  foreign  le- 
gitimation was  so  far  respected  in  a 
late  case  that  a  succession  tax  was  not 
laid  upon  the  child  as  a  stranger  in 
blood.  Skottowe  y.  Young,  L.  R.  11 
Eq.  474. 

In  this  country  the  doctrine  of  Birt- 
whistle V.  Vardill  is  sometimes,  though 
rarely,  followed  in  matters  of  inherit- 
ance. Smith  V.  Berr,  34  Penn.  St.  126 ; 


Stoltz  V.  Daering,  112  lU.  234.  And 
this,  notwithstanding  the  child  was  be- 
gotten in  the  State  where  the  ques- 
tion of  inheritance  afterwards  arose. 
Lingen  y.  Lingen,  45  Ala.  410. 

38.  Grey  y.  Earl  of  Stamford 
(1892),  3  Ch.  88. 

84.  Andros  v.  Andros,  24  Ch.  D. 
637;  Goodman's  Trusts,  17Ch.  D.266. 

35.  When  an  illegitimate  child  has, 
by  the  subsequent  marriage  of  his 
parents,  become  legitimate  by  the 
laws  of  the  State  or  country  where 
such  marriage  took  place,  and  the  par- 
ents were  domiciled,  he  is  thereafter 
legitimate  everywhere,  and  entitled  to 
all  the  rights  flowing  from  that  status^ 
including  the  right  to  inherit  real  or 
personal  estate.  Miller  ▼.  MiUer,  91 
N.  Y.  315.  The  same  rule  applies  to 
a  legally  ''adopted"  child  under  the 
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The  doctrine  of  general  writers  is  that  the  status  of  legitimacy 
or  illegitimacy,  or  the  capacity  to  become  legitimate  per  subsequens 
matrimonium,  is  governed  by  the  law  of  the  domicile  of  the  child's 
origin.**  And  since  the  domicile  of  origin  is  that  of  the  father, 
the  great  leading  fact  to  be  ascertained  in  such  inquiries  will  be 
generally  the  domicile  of  the  father.*^  A  person  born  before  wed- 
lock, who  in  the  country  of  Jiis  birth  is  coaasidered  illegitimate,  will 
not  by  a  subsequent  marriage  of  his  parents  in  another  country,  by 
whose  laws  such  a  marriage  would  make  him  legitimate,  cease  to 
be  illegitimate  in  the  country  of  his  birth.'®  On  the  other  hand, 
without  a  subsequent  marriage  of  his  parents,  lawful  by  the  laws 
of  the  land  where  celebrated,  it  is  clear  that  any  child  must  remain 
illegitimate,  whatever  be  the  domicile  of  his  origin* 

loeal  statute  in  the  State  or  conntry  to  conflict  of  laws  in  adoption,  see 

of  domicile,  even  thon'gli  the  child  was  §  232,  note, 

an    illegitimate    one    thereby    legiti-  $7.  Praser,  Parent  &  Child,  45. 

mated.    Blythe  t.  Ayres,  96  Cal.  533.  38.  Story,  Confl.  Laws,  §  106.    See 

86.  1  Bnrge,  Ool.  &  Pot;  Laws,  111.  Sucession  of  CabaIleT0»  84  La.  Ann. 

And  see  Skottowe  t.  Young,  supnt.  As  573. 
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§  704.  Illegitimate  Children ;   Their  Peculiar 

Illegitimate  children,  or  bastards,  stand  upon  a  different  footing 
from  Intimate  children.  We  have  already  seen  that  bastards 
may  be  legitimated  in  many  of  the  United  States,  by  the  subse- 
quent marriage  of  their  parents  or  otherwise.  The  rights  and 
disabilitios  of  bastards,  as  such,  and  while  continuing  illegitimate, 
require  our  present  attention. 

The  rights  of  a  bastard  are  very  few  at  the  common  law;,  chil- 
dren born  out  of  a  lorral  marriage  having  been  from  the  earliest 
times  stigmatized  with  shame,  and  made  to  suffer  through  life  the 
reproach  which  was  rightfully  visited  upon  those  who  brought 
them  into  being.  The  dramatist  depicts  the  bastard  as  a  social 
Tshmaclito,  ever  bent  upon  schemes  for  the  ruin  of  others,  fully 
determined  to  prove  a  villain  :  thus  fitly  indicating  the  public  esti- 
mate of  such  characters  centuries  ago  in  England,  The  law-writ- 
ers, too,  pronounee  the  bastard  to  bo  one  whose  only  rights  are  such 
as  he  can  acquire;  going  so  far  as  to  demonstrate,  by  cruelly 
irresistible  logic,  that  an  illegitimate  child  cannot  possibly  inherit, 
because  he  is  the  son  of  nobody;  sometimes  called  filivs  nullwsi, 
and  sometimef^  flins  pojndi}^  Cote  seemed  to  concede  a  favor  in 
admitting  that  the  bastard  might  gain  a  surname  by  reputation 

39.  Fort.  d€»  Ll.,  oh.  40;    1  Bl.  Com.  458. 
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though  none  by  inheritance.**    Statutes  for  the  benefit  of  bastards 
are  remedial  in  nature.** 


§  705.  Who  Are  Bastards. 

A  bastard  at  common  law  is  a  child  not  bom  in  wedlock  or 
under  circumstances  such  that  the  husband  of  the  mother  could 
not  be  the  father,"  or  where  the  marriage  of  its  supposed  parents 
was  void."  The  children  of  a  putative  marriage  are  legitimate/* 
and  a  child  is  legitimate  when  bom  after  the  marriage  of  its 
parents  though  begotten  before.** 

Curative  statutes  designed  to  make  issue  of  void  marriages  l^it- 
imate  do  not  apply  to  the  children  of  persons  who  lived  together 
without  any  marriage  of  any  kind.**  An  interlocutory  decree  of 
divorce  does  not  affect  the  status  of  children  begotten  after  its 
rendition  as  they  are  not  parties  to  it.*' 

The  status  of  a  child  is  determined  by  the  law  in  force  at  the 
time  of  its  birth,  in  the  place  of  its  birth  and  of  the  domicile  of 
the  parents.*' 


40.  Co.  Litt.  3.  The  very  term ' '  bas- 
tard," said  to  be  derived  from  the 
Saxon  words  ''base  start,"  expresses 
contempt.  See  Fraser,  Parent  &  Child, 
119.  A  legitimacy  declaration  act  in 
foreign  marriages  is  a  feature  of  mod- 
em English  law. 

41.  Wilson  V.  BasSy  —  Ind.  App. 
— ,  118  N.  E.  379.  See  Wasmund  v. 
Wasmund,  90  Wash.  274,  156  P.  3 
(such  laws  are  remedial,  permitting 
beneficiary  to  take  advantage  of  exist- 
ing remedies). 

42.  Briggs  ▼.  McLaughlin,  134  La. 
133,  63  So.  851;  Parkei:  v.  Nothomb, 
65  Neb.  308,  91  N.  D.  395,  93  N.  W. 
851,  60  L.  E.  A..  699;  Eohwer  v.  Dis- 
trict Court  of  First  Judicial  Bist., 
—  Utah,  — ,  125  P.  671.  The  child 
of  a  married  woman  by  one  not  her 
husband  is  a  bastard.  McLoud  v. 
State,  122  Ga.  393,  50  S.  E.  145. 

43.  Baylis  v.  Baylis,  207  N.  Y.  446, 
101  N.  E.  176,  affirming  judgment 
131  N.  T.  S.  671,  146  App.  Biv.  517 
(where  prior   divorce   relied   on  was 

47 


void);  In  re  Grande's  Estate,  141  N 
7.  8.  535,  80  Misc.  Bep.  450;  Mans 
field  V.  Neff,  43   Utah,  258,   134  P 
1160.     See  Evatt  v.  Mier,  114  Ark 
84,  169  S,  W.  817.    See  Cooper  V.  Mc 
Coy,  116  Ark.  501, 173  S.  W.  412.   See 
In  re  Shipp's  Estate,  168  Cal.  640, 
144  P.  143  (ceremonial  marriage  with- 
out   license    renders    children    legiti- 
mate). 

44.  Succession  of  Benton,  106  La. 
494,  31  So.  123,  59  L.  B.  A.  135. 

45.  Doyle  v.  State,  61  Ind.  324. 

46.  In  re  Walker's  Estate,  5  Aris. 
70,  46  P.  67 ;  Keen  v.  Keen,  184  Mo. 
358,  83  S.  W.  526,  201  U.  S.  319,  26 
Sup.  Ct.  494,  50  L.  Ed.  772. 

47.  In  re  Walker 's  Estate,  176  Cal. 
402,  168  P.  689. 

48.  Ferrie  v.  Public  Administrator, 
3  Bradf.  Sur.  151 ;  Holmes  v.  Adams, 
110  Me.  167,  85  A.  492;  Green  v.  Kel- 
ley,  228  Mass.  602,  118  N.  E.  235 
(law  of  domicile  governs).  See  Mc- 
Goodwin  v.  Shelby  (Ky.),  206  S. 
W.  625  (mulatto). 
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§  706.  Presumption  of  Le|^itimdcy. 

The  legitimacy  of  children  of  persons  who  lived. openlj. as  hus- 
band and  wife  will  be  presumed/*  The  presumption  of  the  Int- 
imacy of  a  child  born  in  lawful  wedlock  is  very  strong  a^d  can 
only  be  rebutted  by  evidence  showing  that  the  child  could  not  l^ave 
been  begotten  by  the  father/^  and  the  presumption  will  even  apply 


49.  In  re  Campbell's  Estate,  12 
CaL  App.  707,  108  P.  669  (reh.  den. 
[Sup.],  12  Cal.  App.  707,  108  P. 
676;  MeGoodTvin  v.  Shelby  (Ky.), 
206  S.  W.  625;  Adkins  v.  Bentley,  177 
Ky.  616,  197  S.  W.  1086;  Skidmore 
T.  Harris,  157  Ky.  756, 164  S.  W.  98; 
Kelson  t.  Jones,  245  lilo.  579,  151  S. 
W.  80;  In,  re  Hall,  70  N.  T.  S.  406, 
61  App.  Div.  266  J  Locust  v.  Caru there, 
23  Okla.  373,  100  P.  520. 

Proof  that  couple  had  lived  tO' 
gether  in  the  same  house  and  tilled 
the  same  land  for  30  years,  and  that 
they  had  six  children  born  to  them, 
which  bore  their  name,  held  to  give 
rise  to  presumption  of  such  chil- 
dren's legitimacy.  Cave  v.  Cave,  101 
S.  C,  40,  85  S.  E.  244. 

50.  Bunel  v.  O'Day,' TJ.  S.  C.  C. 
Mo.  1903,  125  F.  303;  Adger  v.  Ack- 
erman,  62  C.  C.  A.  568,  115  F.  124; 
Lay  V.  Fuller,  178  Ala.  375,  59  So. 
609;  Sims  v.  Birdcn,  197  Ala.  690, 
73  So.  379,  744;  Harkrader  v.  Reed, 
5  Alaska,  668;  Kennedy  v.  State,  117 
Ark.  113,  173  S.  W.  842;  Ex  parte 
Madaline,  174  Cal.  693,  164  P.  348; 
In  re  Mills'  Estate,  137  Cal.  298,  70 
P.  91,  92  Am.  St.  Rep.  175;  Jones  v. 
State,  11  Ga.  App.  760,  76  S.  E.  72; 
Smith  V.  Henline,  174  111.  184,  51 
N.  E.  227;  In  re  Henry's  Estate,  167 
Iowa,  557,  149  N.  W.  605;  In  re  Os- 
born's  Estate  (Iowa),  168  N.W.  288; 
Bethany  Hospital  Co.  v.  Hale,  64  Kan. 
367,  67  P.  848  (denial  of  paternity 
by  husband  will  not  rebut  presump- 
tion) ;  Bethany  Hospital  Co.  v.  Hale, 
64  Kan.  367,  67  P.  848;  Dunn  v. 
Garnett,  129  Ky.  728,  112  S.  W.  841; 
Wilson  V.  Wilson,  174  Ky.  771,  193 
S.  W.  7;  Buckner's  Adm'rs  v.  Buck- 
ner,  120  Ky!  596,  87  S.  W.  776,  27 


Ky.  liaw  Rep.  1032 ;  Yanoyer  •  v» 
Steele,  173  Ky.  114,  190  S,  W.  667; 
Bowman  v.  Little,  101  Md.  273,  61 
A.  223,  657;  Phillips  v.  Allen,  84 
Mass.  453;  Sullivan  v.  KeUy,  85  Maas.. 
148;  Egbert  v.  Greenwalt,  44  Midu 
245,  6  N.  W.  654,  38  Am.  R«p.  260; 
Jackson  ▼.  Phalen,  237  Mo.  142,  140 
S.  W.  879;  Same  v.  Phelan,  237  Mo. 
153,  140  S.  W.  882;  Lincecum  v. 
Lincecum,  3  Mo.  441 ;  Boyer  v.  Dively^ 
58  Mo.  510  (whete  parents  and  chil- 
dren are  dead) ;  Town  of  Canaan  >. 
Avery,  72  N.  H.  591,  58  A.  509  (evi- 
dence that  wife  is  guilty  of  adultery 
will  not  rebut  presumption) ;  Vree* 
land  V.  Vreeland,  78  N.  J.  Eq.  256, 79 
A.  336;  Wallace  v.  Wallace,  73  N.  J. 
Eq.  403,  67  A.  612;  Grates  v.  Garcia^ 
20  N.  M.  158,  148  P.  493;  Ferrie  v. 
Public  Administrator,  4  Bradf.  Sur. 
(N.  Y.)  28;  In  re  Grande's  Estate, 
141  N.  T.  S.  535,  80  Misc.  Rep.  450. 
It  is  the  policy  of  law  and  the  duty 
of  the  court  to  preserve  the  legitimacy 
of  children,  where  it  can  be  done  con- 
sistently with  the  law  and  the  facta. 
In  re  Stanton,  123  N.  Y.  S.  458 ;  Flint 
V.  Pierce  136  N.  Y.  S.  1056;  In  re 
Kelly's  Estate,  95  N..  Y.  S.  57,  .4« 
Misc.  541;  In  re  Kennedy,  143 
N.  Y.  S.  404,  82  Misc.  214;  In  re 
Leslie's  Estate,  161  N.  Y,  S.,  790,  175 
App.  Div.  108;  s.  c,  156  N.  Y.  S.  346, 
92  Misc.  663 ;  Powell  v.  State,  84  Ohio 
St.  165,  95  N.  E.  660;  Ossman  v. 
Schmitz,  24  Ohio  Cir.  Ct.  B.  709 
(brothers  and  sisters  are  presumed  to 
be  legitimate);  Bell  v.  Territory,  8 
Okla.  75,  56  P.  853;  CHem  v.  State, 
12  Okla.  Cr.  App.  505,  159  P.  938; 
McAIlen  v.  Alonzo,  46  Tex.  Civ.  App. 
449,  102  S.  W.  475;  Scott  v.  Hillen- 
berg,  85  Va.  245,  1  S.  E.  377   (cir- 
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where  the  ckUd  is  born  so  soo^  after  the  marriage  took  place  that 
it  must  have  been  begotten  before,^^  and  the  presumption  will  be 
extended  even  to  children  bom  before  marriage  of  the  parents/' 

Where  the  husband  and  wife  live  apart^  non-access  may  be  shown 
by  the  facta  and  ciroumstances,'^  and  this  evidence  need  not  go  to 
the  extent  of  showing  it  impossible  that  the  husband  could  have 
been  the  father  of  the  child,  but  the  rule  seems  to  be  that  the 
evidence  of  non-access  must  be  such  as  to  satisfy  the  jury  beyond 
a  reasonable  doubt/* 

Evidence  that  the  former  spouse  of  one  of  the  parties  is  still 
living  is  insujficient  to  rebut  the  presumption  of  legitimacy/*  and 
although  the  presumption  cannot  be  rebutted  by  evidence  of  non- 
access  by  the  husband,  still  it  may  be  shown  by  admissions  show- 
ing the  child  to  be  illegitimate/' 

There  is  no  presumption  of  legitimacy  where  there  is  no  evidence 
of  a  marriage,*^  or  where  the  husband  was  impotent/*  and  where 
it  appears  beyond  a  reasonable  doubt  that  the  husband  had  no 
possibility  of  access  to  the  wife  at  the  time  of  conception  the 
children  will  be  found  illegitimate/*     On  an  issue  of  heirship 


camatances  sliowiiig   doubt  and   sua- 
pieion  are  not  enough). 

51.  Grant  v.  Stimpson,  79  Conn.  617, 
66  A.  166  5  HaU  v.  Gabbert,  213  III. 
208,  72  N.  E.  806. 

TThere  a  child  U  Ixym  20  days  after 
llie  mother  wets  divorced  from  one 
husband  and  15  days  after  her  mar- 
riage to  another  man  who  recognised 
the  child  as  hiS|  and  the  whereabouts 
of  the  first  husband  did  not  appear, 
the  chUd  will  be  presumed  as  the  le- 
gitimate child  of  the  second  husband. 
Zachmanu  v.  Zaohmann,  201  HI.  380, 
66  N.  E^  256,  94  Am.  St.  Bep.  180; 
Wallace  v.  Wallace,  137  Iowa,  37,  114 
N.  W,  527;  Gibbins'  Ex'rs  v.  Gibbins' 
Guardian,  13  Ky.  Law  Bep.  300; 
r.IcBae  Y.  State,  61  So.  977;  Jackson 
V.  Thornton,  133  Tenn.  36,  179  8.  W. 
384. 

52.  Stein's  Adm'r  v.  Stein,  32  Ky. 
Law  Bep.  664,  106  S.  W.  860  Daivis 
V.  Davis,  59  N.  Y.  S.  223,  27  Misc. 

£3.  He  Matthewg,  153  N.  T.  443, 
47  N.   E.   901;   Wright  v.   Hicks,  12 


Ga.  160,  60  Am.  Deo.  687 ;  Orthwein 
r.  Thomas,  127  lU.  554,  21  N.  E.  430, 
4  L.  R.  A.  434. 

54.  State  v.  Shaw  (Vt.),  94  Atl* 
434,  L.  R.  A.  1015P,  1087. 

55.  Nelson  v.  Jones,  245  Mo.  579, 
151  S.  W,  80;  Barker  v.  Barker,  156 
N.  T.  S.  194,  92  Misc.  390  (judg- 
ment mod.,  158  N.  T.  S.  413) ;  In  re 
Biersack,  169  N.  Y.  S.  519,  96  Misc. 
161;  Barker  v.  Barker,  158  N.  Y. 
8.  413,  172  App.  Div.  244;  s.  c,  156 
N.  Y,  S;  194,  92  Misc.  390. 

56.  Wallace  ▼.  WaDace,  137  Iowa, 
37,  114  N.  W.  527  (child  conceived 
before  wedlock);  Yulgamore  v.  Un- 
known Heirs  of  Vulgamore,  7  Ohio 
App,  374.  See  People  v.  Case,  171 
Mich,  282,  137  N.  W.  55. 

57.  Mace  v.  Mace,  48  N.  Y.  S.  831, 
24  App.  Diy.  291. 

58.  In  re  Walker's  Estate,  176  Cal. 
402,  168  P.  eS9;  People  y.  Woodson, 
29  Cal.  App.  531,  156  P.  378;  West 
V,  Redmond,  171  N.  C.  742,  88  S.  B. 
341. 

58.  In  re  MeNamara's  Case  (Cal.), 
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there  is  no  presumption  that  the  alleged  heirs  are  the  legitimate 
descendants  of  the  ancestor/^ 

Burden  of  Proof, —  The  burden  of  proof  is  on  one  attempting 
to  show  the  illegitimacy  of  a  child  bom  in  lawful  wedloc^.^  But 
the  burden  is  on  those  claiming  as  heirs  to  show  the  actual  mar- 
riage of  their  mother  to  decedent,*'  and  the  burden  is  on  an  illegit" 
imate  child  to  prove  legitimation  by  recognition.** 

§  707.  Custody  under  English  Law. 

The  doctrine  that  a  natural  tie  connects  the  illegitimate  child 
peculiarly  with  his  mother  was  recognized  at  the  civil  law;  for, 
under  the  ordinance  of  Justinian,  the  bastard  might  to  a  certain 
extent  inherit  from  his  mother.**  So  at  the  common  law  have 
the  obligations  of  consanguinity  between  the  mother  and  her  il- 
legitimate offspring  been  applied  in  several  instances;  and  it  ia 
usually  the  mother  who  is  known  and  who  admits  herself  to  be 
the  child's  parent,  though  the  father  remain  unknown.  But  as 
concerns  any  exclusive  .privilege  on  behalf  of  the  mother,  this 
does  not  seem  very  clear ;  for  in  a  case  which  was  decided  in  1786, 
the  rights  of  the  putative  father  seemed  to  be  placed  on  much  the 
same  footing  as  in  other  cases ;  and  his  consent  was  deemed  prima 
facie  essential  under  the  Marriasre  Act  of  26  Geo.  I. ;  so  was  his 
right  apparently  admitted  to  take  his  illegitimate  child  out  of  the 
parish.*' 

There  are,  to  be  sure,  occasional  dicta  to  the  effect  that  the  puta- 
tive father  has  no  common-law  right  to  the  custody  of  the  child  as 


183  Pae.  552  In  re  Walker's  Estate, 
176  Gal.  402,  16&  P.  689;  Bobmson 
V.  Rnprecht,  191  HI.  424,  61  N.  E. 
631;  Craig  v.  Shea  (Neb*),  168  N.  W. 
135;  West  v.  Redmond,  171  N.  0. 
742,  88  S.  E.  341;  EweU  ▼.  Ewell, 
163  N.  C.  2S3,  79  S.  B.  509 ;  Timmann 
V.  Timmann,  142  N.  Y.  S.  298;  State 
V.  Shaw,  89  Vt.  121,  94  A.  434,  L. 
B.  A.  191 5P,  1087  (must  be  proof 
beyond  a  reasonable  doubt  to  rebut 
the  presumption). 

ao.  Osborne  ▼.  MoDonald,  159  F. 
791. 

«1.  Lay  V.  PnUer,  178  Ala.  375, 
59  So.  609;  Sergent  v.  North  Cum- 
berland ^Ifg.  Co.,  112  Ky.  888,  66 
S.  W.  1036,  23  Ky.  Law  Rep.  222; 
Lewis  T.  SIcemore,  26  Ky.  Law  Rep. 


1354,  78  S.  W.  122;  Jackson  t. 
Phalen,  237  Mo.  142,  140  S.  W.  879; 
Same  v.  Phelan,  237  Mo.  153,  140  S, 
W.  882;  In  re  Matthews*  Estate,  153 
N.  Y.  443,  47  N.  B.  901,  37  N.  Y.  S. 
308,  1  App.  Div.  231;  In  re  Wile's 
Estate,  6  Pa.  Super.  Ct.  435,  41  W.  N. 
C.  572.  See  In  re  Dirvers'  Estate,  22 
Fa.  Super.  Ct.  436  (separation  of 
parties  will  rebut  presumption). 

62.  In  re  Fuller's  Estate,  250  Pa. 
78,  95  A.  382. 

63.  Trier  ▼.  Singmaster  (Iowa),  167 
N.  W.  538. 

64.  Code,  lib.  6,  57.  See  2  Kent, 
Com.  214. 

66.  King  V.  Hodnett,  1  T.  R.  96, 
and  cases  cited  passim;  Macphers. 
Inf.  67. 
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againat  (he  mother^  and  that  certainly  within  the  age  of  nurture^ 
that,  is^  under  the  age  of  sevea^  the  iviother  haa  the  exclusive  right 
to  the  custody.  The  more  correct,  statement,  however,  is  that 
pauper  children,  whether  legitimate  or  not^  are  under  the  English 
system  made  inseparaUe  from  the  mother  within  the  years  of 
nurture;  and  that  at  common  law  neither  the  putative  father  nor 
the  mother  of  an  illegitimate  child  had  any  exclusive  right  of 
guardianship/*  The  commounlaw  cases  cited  in  the  mother's  favor 
are  only  to  the  effect  that  where  a  bastard  child  within  the  period 
of  nurture  is  in  the  peaceable  possession  of  the  mother,  and  if 
the  putative  father  gets  possession  of  the  child  by  force  or  fraud, 
the  court  will  interfere  to  put  matters  in  the  same  situation  as 
before.*^  Both  Lord  Kenyon  and  Lord  EUenborough  —  the  latter 
as  late  as  1806  —  expressed  doubts  as  to  whether  the  court  would 
take  away  tie  custody  of  an  illegitimate  child  from  the  father  who 
had  fairly  obtained  possession,  and  award  it  to  the  mother.**  Nor 
do  the  later  English  cases  aid  greatly  in  clearing  up  the  doubt  on 
this  point.  Lord  Mansfield  regarded  the  law  as  doubtful  in  his 
day,  while  himself  inclining  strongly  to  the  opinion  that  the  puta- 
tive father  had  no  right  to  his  child's  custody. **  In  1841  a  case 
came  before  the  Court  of  Common  Pleas,  on  a  writ  of  habeas 
corpus^  applied  for  by  the  mother,  the  child  being  then  between 
eleven  and  twelve  years  of  age,  and  in  the  custody  of  her  putative 
father*  But  the  child  was  deemed  old  enough  to  exercise  her  own 
discretion  as  to  where  she  would  go ;  and  as  she  appeared  unwill- 
ing to  go  with  her  mother,  the  court  would  not  permit  the  mother 
to  take  her  by  force.^^ 

The  chancery  courts  have  in  several  instances  favored  the  father 
of  an  illegitimate  child  to  the  exclusion  of  his  mother.  Thus, 
while  the  practice  is  not  to  appoint  the  putative  father  guardian 
of  his  illegitimate  child  having  no  property,  unless  he  makes  a 
settlement  upon  him ;  yet,  if  he  does  so,  his  appointment  is  favor- 
ably regarded.     Nq  special  regard  seems  to  have  been  paid  to  the 

66.  Macphers.  Inf.  67.  Taunt.  498.     And  see  Pope  v.  Sale, 

67.  Rex  V.  Soper,  5  T.  R.  278;  Rex      7  Bing.  477. 

▼.  Hopkins,  7  East,  579;  Rex  v.  Mose-  70.  In  re  Lloyd,  3  Man.  &  Gr.  547. 

ley,  5  East,  223.  Comparing  all  the  dicta  in  the  fore- 

68.  Per  Lord  Kenyon,  Rex  v.  Mose-  going  cases  carefully  together,  it  will 
ley,  supra  (1798) ;  per  Lord  EUenbor-  be  seen  that  they  art  not  decidedly 
ough,  Rex  V.  Hopkins,  «*pra.  against  the  putative  father's  rights  of 

68.    Strangeways    ▼.    Robinson,    4      custody. 
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mother  of  such  childreu.^^  And  while  the  ocxnmittee  of  a  lanatie 
might  petition  for  an  allowance  for  his  bastard  offspring,  their 
mother  might  not.''  As  against  strangers,  at  all  events,  or  those 
even  with  whom  the  mother  has  temporarily  placed  her  spurious 
child,  the  maternal  right  to  determine  the  child's  permanent  cus- 
tody has  been  strongly  upheld  in  the  latest  instance;  for  a  mother, 
though  a  kept  mistress,  was  permitted  to  transfer  the  custody  of 
her  young  illegitimate  daughter  to  respectable  persons  of  her  own 
choice,  from  those  to  whom  she  had  first  committed  the  child  and 
who  resisted  her  right'* 

§  708.  Custody  .under  American  Law. 

The  custody  of  an  illegitimate  child  which  has  not  been  legit- 
imated belongs  to  the  mother,'*  and  the  mother  of  a  bastard  being 
bound  to  maintain  it  is  entitled  to  recover  from  a  third  person  the 
value  of  its  services/*^  but  the  father  may  be  entijtled  to  it  "after 
the  death  of  the  mother  if  able  to  support  it.'*  And  the  Roman, 
Spanish,  and  French  laws  all  deny  the  power  of  the  putative  father 
over  the  illegitimate  child;  this  principle . being  likewise  trans- 
ferred to  Louisiana  and  other  States,  once  unde^  the  civil  law; 

» 

though,  in  Texas  at  least,  the  putative  father  is  allowed  the  guard- 
ianship of  such  child  after  the  mother's  death.'' 

The  mother  does  not  forfeit  her  right  to  the  child  by  allowing 
someone  else  to  have  custody  of  it  for  a  tiipe,'*  but  will  lose  her 
rights  by  renouncing  them.'*     In  some  States,  we  may  add,  the 


71.  Macpher3.  Inf.  110. 

72.  Be  JoneSy  5  Buss.  154. 

73.  Queen  v.  Nasb,  10  Q.  B.  D. 
454.  The  court  laid  some  stress  upon 
the  fact  that  this  new  arrangement 
appeared  to  be  for  the  child's  inter- 
est, and  held,  too,  that  the  child,  be- 
ing onlj  seven  years  old,  was  too 
young  for  its  preferences  to  be  re- 
garded. 

74.  Lipsey  v.  Battle,  SO  Ark.  287, 
97  S.  W.  49;  Perry  v.  State,  113  Ga. 
936,  39  S.  E.  315;  Dehler  v.  State, 
22  Ind.  App.  383,  53  N.  E.  850 ;  Pratt 
V.  Nitz,  48  Iowa,  33;  Purinton  v. 
Jamrock,  195  Mass.  187,  80  N.  E. 
802 ;  In  re  Penny,  194  Mo.  App.  698, 
189  S.  W.  1192;  In  re  Moore,  132 
N.  Y.  S.  249,  72  Misc.  644;  Ex 
parte  Byron,  83  Vt.  108,  74  A.  488. 


See  Baylis  v.  Baylis,  101  N.  E.  176, 
207  N.  Y.  446  (affirming  judgment, 
131  N.  Y.  8.  671,  146  App.  Div.  517, 
where  prior  divorce  relied  on  was  in 
fact  void).  People  v.  Klin g,  6  Barb. 
366;  Robalina  v.  Armstrong,  15  Barb. 
247. 

7i.  niinois  Cent,  B.  Co.  v.  Sanders, 
61  So.  309. 

76.  Ay  cock  v.  Hampton,  84  Miss. 
204,  36  So.  245,  65  L.  R.  A.  689,  105 
Am.  St.  Rep.  424. 

77.  AcQsta  V.  Robin,  19  Martin,  3S7 
Barela  v.  Roberts,  34  Tex.  554. 

73.  Lipsey  v.  Battle,  80  Ark.  287, 
97  S.  W.  49;  Hesselman  v.  Haas,  N. 
J.  Ch.  1906,  64  A.  165. 

79.  In  re  Shapiro,  92  N.  Y.  S.  1027, 
103   App.   Div.    303. 
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superior  rightfe  of  the  mother  in  binding  out  her  illegitimate  child 
are  favorably  regarded ;  '^  and  her  superior  right  to  custody  has 
been  held  to  carry  a  riglit  of  ti^ansf er  j  *^  but  the  child's  welfare  is 
-considered  paramount.**  The  mother  may  make  a:  transfer  to  the 
father  of  her  rights  to  custody,  which  transfer  willbe  good  as  to 
her  though  not  as  regards  the  child  if  the  interests  of  the  child  so 
require,*^  or  the  court  may  place  the  child  in  the  custody  of 
another  if  the  mother  is  not  a  fit  person  to  have  the  child  and  if 
the  best  interests  of  the  child  so  require.'*^  Stratagem  and  force  on 
the  part  of  the  putative  father  always  furnish  good  grounds  for 
restoration  of  the  child  to  the  mother.*" 

§709.  Maintenance. 
•  *  •         <  • 

Illegitimate  children  are  not  favored  in  law  and  have  only  such 
rights  as  are  expressly  granted  by  statute.*'  The  common-law 
rule,  in  absence  of  .statutes,  is  that  the  putative  father  is  under  no 
legal  liability  to  si^pport  his  ill^itimate  offspring,*^  and.  a  statute 
providing  for  punishment  of  any  person,  who  shall  n^le.ct  bis 
child  has  no  application  to  illegitimate  children,**,  but  the  mptKer 
generally  will  be  bound  to  support  it,**  and  it  is  sometimes  said 


80.  Alfred  v.  McKay,  36  Oa,  440; 
McGunigal  v.  Mong,  5  Penn.  St.  269; 
Pratt  V.  Nitz,  48  Iowa,  33 ;  106  Perm. 
St.  674.  Bat  a  putative  father  who 
has  paid  a  judgment  against  himself 
for  breach  of  a  bond  to  the  town  for 
the  child's  support,  and  has  received 
the  child  with  authority  from  the  se- 
lectmen, has  a  right  to  the  child's 
control  and  custody.  Adams  v. 
Adams,  50  Vt.  158.  As  to  the  guard- 
ian's right  of  custady  to  an  illegiti- 
mate orphan  child,  see  Johns  v.  Em- 
mert,  63  Ind.  533.  And  where  the 
<;hild  has  ben  abandoned  and  appren- 
ticed out  by  an  asylum,  see  Copeland 
V.  State,  60  Ind.  394. 

81.  Marshall  v.  Beams,  32  Fla.  499. 
8«.  Ihid, 

83.  Ousset  V.  Euvrard  (N.  J.  Ch. 
1902),  52  A.  1110. 

84.  In  re  Hope,  19  B.  I.  486,  34  A. 
99^4. 

85.  Commonwealth  v.  Fee,  6  S.  A 
B.  255. 

86.  BeU  V.  Terry  &  Tench  Co.,  163 
N.  Y.  S.  733,  177  App.  Div.  123. 


87.  People  v«  Green,  19  OaJ.  App. 
109,  124  P.  871;  Mo3S  v.  United 
States,  29  App.  D.  C..188;  Beckett  v. 

.State,  4.  Ind.  App.  136,  30  N.  E.  536; 
State  v.  Byron  (N.  H.),  104  A.  401; 
People  ex  reh  Lawton  v.  Snell,  216 
N.  Y.  527,  111  N.  E.  50  (reversing 
order,  153  N.  Y.  8.  30,  168  App.  Div. 
410);  Bissell  v.  Mytoh,  145  N.  Y.  S. 
591,  160  App.  Div.  268 ;  SUte  T.  Mil- 
ler,  3  Pennewill  (Del.),  518,  52  A. 
262;  State  v.  Tieman,  32  Wash.  294, 
73  P.  375,  98  Am.  St.  Bep.  854. 

88.  Moss  V.  United  States,  29  App. 

D.  C.  188;  State  v.  Byron   (N.  H.), 
104  A.  401. 

89.  People  v.  Chamberlain,  .106  N. 
Y.  S.  149;  Ex  parte  Gambetta,  169 
Cal.  100,  145  P.  1005;  Wamsley  v. 
People  (Colo.),  173  P.  425;  Common- 
wealth V.  Callaghan,  223  Mass.  150, 
111  N.  E.  773  (although  husband  of 
mother  has  supported  it) ;  Craig  v. 
Shea  (Neb.),  163  N.  W.  135.  See 
Creisar  v.  State,  97  Ohio,  16,  119  N. 

E.  123;    Hooper   v.    Hooper,    135   P. 
205,  67  Ore.  187,  135  P.  525. 
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that  it  is  the  natural  aad  moral  duty  of  the  parents  to  support 
even  illegitimate  children.*® 

Moreover,  upon  the  strength  of  the  natural  or  moral  obligation 
arising  out  of  the  relation  of  the  putative  father  to  his  child,  an 
action  at  common  law  lies  for  its  maintenance  and  support  upon 
an  express  promise ;  and  where  one  admits  himself  to  be  the  father 
and  adopts  (so  to  speak),  while  such  adoption  continues,  a  promise 
may  be  implied  in  favor  of  the  party  providing  for  it.  He  may 
renounce  such  adoption,  and  terminate  this  implied  assumpsit,  in 
which  case  there  is  no  remedy  to  be  pursued  unless  under  a  statute. 
The  father  can  only  be  charged  then  upon  his  contract,**  But 
upon  his  promise  to  third  persons,  he  may  be  held  liable;  and  a 
promise  by  the  putative  father  to  pay  the  stepfather  for  the  child's 
support,  past  and  future,  if  he  will  continue  to  support  it,  is  bind- 
ing.** Indeed,  where  the  putative  father  has  expressly  agreed  to 
pay  the  child's  relatives  for  its  support  during  minority,  and  to 
make  provision  by  will  for  that  purpose,  the  child  has  been  allowed 
to  bring  action  against  the  father's  estate  to  recover  for  such 
support  where  the  father  died  without  making  the  provision 
promised.** 

The  statutes,  however,  which  relate  to  the  maintenance  of  bastard 
children,  supply  the  want  of  adequate  common-law  remedies ;  the 
main  element  in  such  legislation  being  public  indemnity  against 
the  support  of  such  persons,  tinder  the  old  poor-laws  of  England, 
the  mother  had  a  compulsory  remedy  against  the  putative  father ; 
but  this  was  taken  away  by  the  act  of  4  &  5  Will.  IV.,  c.  76.  By 
the  statute  of  7  &  8  Vict.,  c.  101,  however,  the  mother  is  afforded 
relief  once  more,  and  the  father  may  be  summoned  before  the  petty 
sessions  and  ordered  to  pay  a  weekly  sum  for  the  child's  main- 
tenance, and  the  costs  of  obtaining  the  order ;  maintenance  to  last 
until  the  child  is  thirteen  years  of  age.     The  money  is  to  be  paid 

90.  Beet  v.  House,  —  Ky.  — ,  113  Moncrief  v.  EI7, 19  Wend  405.  Claims 
6.  W.  849  (greater  than  duty  to  col-  for  maintenance  upon  the  estate  of  a 
lateral  kin).  There  is  a  natural  ohli-  deceased  putative  father  are  not  fa- 
gation  to  support  even  illegitimate  vored,  where  no  express  and  binding 
children,  which  the  law  will  enforce.  contract  to  support  can  be  established^ 
Sanders  v.  Sanders,  167  N.  C.  319,  83  nor  are  verbal  declarations  readily 
S.  E.  490;  State  v.  Bucker,  86  S.  C.  available  to  show  such  a  contract. 
66,  68  S.  E.  133.  Duncan  v.  Pope,  47  Ga.  445;  Nine  v. 

91.  Hesketh  v.  Gowing,  5  Esp.  131;  Starr,  8  Ore.  49;  Dalton  v.  Halpin, 
Nichols  v.  Allen,  3  Car.  &  P.  36;  Fur-  27  La.  Ann.  382. 

rillio  V.  Crowther,  7  Dowl.  k  Ky.  612 ;  92.  Wiggins  v.  Keiser,  6  Ind.  252. 

Cameron  v.  Baker,  1  Car.  A  P.  258;  98.  Todd  v.  "Weber,  95  N.  Y.  181. 
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to  the  mother,  and  may  be  recovered  by  distress  and  imprison- 
ment** The  provisions  of  law  in  force  in  most  of  the  United 
States  are  borrowed  from  the  older  English  statutes,  our  courts 
being  very  generally  invested  with  plenary  jurisdiction  over  such 
matters;  and  at  the  instance  of  the  mother  the  father  may  be 
coerced  by  arrest  and  imprisonment,  if  need  be,  into  giving  bonds 
and  furnishing  maintenance  for  his  illegitimate  child ;  thus  reliev- 
ing the  mother  to  some  extent  of  the  burden  to  which  his  criminal 
misconduct  has  chiefly  contributed,  and  indemnifying  the  public 
against  the  support  of  the  penniless  and  unfortunate.** 

Past  seduction  has  been  held  sufficient  to  support  a  deed.  There 
is  an  old  English  casey  where  equity  compelled  the  specific  perform- 
ance of  a  deed-poll,  made  by  a  man  who  had  seduceid  a  woman  and 
had  a  child  by  her ;  the  writing  promising  to  pay  £2,000  after  his 
death  for  the  purchase  of  an  annuity  for  the  mother  and  her  child 
for  their  lives.  Both  the  man  and  the  child  had  died  before  the 
suit  was  brought.**  In  Pennsylvania,  the  same  principle  is 
pushed  even  farther;  for  it  is  ruled  that  seduction  of  a  female 
and  begetting  a  bastard  is  sufficient  consideration  to  support  a 
man's  promise  to  give  bonds  for  a  sum  of  money,*'     Statutory  lia- 


94.  And  see  2  &  3  Viet,  ch.  85;  8 
A  9  Viet.,  cb.  101.  The  order  may  be 
obtained  by  a  married  woman,  mother 
of  the  bastard.  Begina  t.  Colling- 
wood,  12  Q.  B.  681.  And  see  FoUit 
T.  Koetzow,  24  Jur.  651.  In  case  of 
death  or  incapacity  of  the  mother,  so 
that  the  child  becomes  chargeable  to 
the  parish,  the  order  may  be  enforced 
by  the  guardians  or  overseers  of  the 
parish. 

95.  2  Kent,  Com.  215,  and  eases 
eited ;  State  v.  Beatty,  66  N.  C.  648 ; 
Musser  r.  Stewart,  21  Ohio  St.  353; 
Marlett  ▼.  Wilson,  30  Ind.  240;  Bar- 
ber V.  State,  24  Md.  383 ;  Wheelwright 
V.  Greer,  10  Allen,  389.  See  Bishop 
and  other  writers  on  statutory  crimes. 
In  some  States  certain  persons  are  au- 
thorized to  make  complaint  against 
the  father  for  maintenance  of  the 
bastard,  where  the  mother  refuses  or 
neglects  to  do  so.  Ih.  The  main  pur- 
purpose  of  these  bastard  acts  is  to 
indetanify  the  public  against  support 
of  the  child,  and  they  appear  to  be  in 


the  nature  of  civil  proceedings.  Some 
codes  permit  a  prosecution  while  the 
woman  is  pregnant  and  regardless  of 
the  future  birth  of  the  child.  128  Ind. 
397.  A  man  who  marries  a  woman 
known  by  him  to  be  pregnant,  be- 
comes liable  for  the  support  of  the 
child,  and  an  action  of  bastardy  will 
not  lie  against  the  natural  father. 
State  V.  Shoemaker,  62  Iowa,  343. 
See  g  23. 

96.  Marchioness  of  Annandale  v. 
Harris,  2  P.  Wms.  433.  And  see 
Turner  v.  Vaughan,  2  Wils.  339. 

97.  Shenk  v.  Mingle,  13  S.  ft  B.  29. 
And  see  Phillippi  v.  Commonwealth, 
18  Penn.  St.  116;  Knye  v.  Moore,  1 
Sim.  ic  Stu.  161.  The  undertaking  of 
a  putative  father  to  pay  the  mother 
money  for  the  support  of  the  child 
is  not  illegal.  Hook  v.  Pratt,  78  N.  T. 
371.  A  negotiable  bill  might  thus  be 
given.    Ih, 

A  mother  may  sue  for  injuries  done 
her,  notwithstanding  a  bastardy  act. 
Sutfin  V.  People,  43  Mich.  37. 
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bility  of  a  father  to  support  liis  bastard  child  will  suffieiently 
support  his  promise  to  do  so.*'  But  there  must  be  nothing  oppree- 
sive  or  unfair  in  such  transactions.**  Ifor  ought  agreements  as  to 
the  wages  of  sin  to  be  favored.^ 

Whatever  may  be  the  mother's  legal  responsibility  for  the  main- 
tenance of  her  bastard  child  while  she  lives,  it  appears  that  an 
action  cannot  be  maintained  against  the  administrator  of  her 
estate  for  the  child's  maintenance  subsequently  to  her  deatL* 

§  710.  What  Law  Governs  Property  Rights. 

The  rights  of  the  parents  of  bastards  are  regulated  to  a  great 
extent  in  the  United  States  by  statute;  and  our  policy  is  in 
general  more  favorable  than  that  of  England  as  to  the  mother's 
rights.  An  illegitimate  child  follows  the  settlement  of  his  mother 
• '  in  New  York  and  some  other  States.*  But  in  Connecticut  the  rule 
■  is  that  a  bastard  is  settled  where  born,  like  any  other  child,  and 
that  his  settlement  follows  that  of  the  putative  father.* 

An  illegitimate  child  which  becomes  legitimate  under  the  law 
of  the  domicile  of  the  parents  thereby  becomes  legitimate  every- 
where,* while  the  right  of  a  bastard  to  inherit  land  depends  on  the 
law  of  the  State  where  the  land  lies ;  *  but  where  by  State  law 
bastards  may  inherit  where  openly  recognized,  they  may  inherit 
although  such  recognition  took  place  in  another  State  where  bas- 
tards are  allowed  to  inherit."^  The  court  may  apply  the  law  of  the 
forum  even  to  a  foreigner,  and  if  he  is  entitled  by  the  law  of  the 
forum  may  allow  him  to  inherit  even  though  by  the  law  of  his  own 
country  he  is  illegitimate.* 

98.  53  Ark.  5.  See  Yearteau  v.  298.  And  see  Smith  ▼.  State,  1  Hoiut. 
Bacon,  65  Vt.  516.  C.  C.  107. 

99.  It  seems  that  a  contract  made  5.  Moore  t.  Saxton,  90  Conn.  164, 
to  avoid  a  threatened  prosecution  for  96  A.  960;  Bates  ▼.  Virolet,  53  N. 
bastardy  will  stand.  Rohrheimer  v.  Y*  S.  893,  33  App.  Div.  436;  s.  c. 
Winters,  126  Penn.  St.  253;  Merritt  54  N.  Y.  S.  475,  34  App.  Div.  629; 
V.  Fleming,  42  Ala.  234.  Finley  v.  Brown,  122  Tenn.  316,  123 

1.  See  Binnington  v.  Wallis,  4  B.  ft      S.  W.  359. 

Aid.  650.  6.  Hall  V.  Gabbert,  213  HI.  208,  72 

2.  Buttinger  t.  Temple,  4  B.  ft  S.  N.  E.  806;  Franklin  ▼.  Lee,  30  Ind. 
491;  Dmet  v.  Druet,  26  La.  Ann.  323.      App.  31,  62  N.  E.  78;  Ives  v.  NicoU, 

8.  See  2  Kent,  Com.  214;  Canajo-  12  Ohio  Cir.  Ct.  B.  297,  5  0.  C,  D. 

harie  v.  Johnson,  17  Johns.  41 ;  Peter-  555. 

sham  V.  Dana,  12  Mass.  429;  Lower  7.   Van   Horn   v.   Van   Horn,   107 

Augusta  V.  Salinsgrove,  64  Penn.  St.  Iowa,  247,  77  N.  W.  846,  45  L.  B.  A. 

166;  Stimson,  §§  6635-663S.  93. 

4.  BetUem  v.   Bozburj,   20   Conn.  8.  Wolf  v.  Gall,  32  Cal.  App.  286» 

163  P.  346,  350. 
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The  property  rights  of  bastards  to'  inherit  depend  on  the  law 
in  foroe  dt  the  date  of  the  death  of  the  decedent,*  and  the  right  to 
inherit  from  a  bastard  depends  on  the  law  in  force  at  his  death," 
and  the  law  applicable  where  one  attempts  to  inherit  through  a 
deceased  bastard  depends  on  the  law  in  force  at  his  death  and  the 
State  cannot  endow  a  deceased  bastard  with  heritable  blood.^^ 

§  711.  Disability  of  Inheritance  at  Common  Law. 

The  most  important  disability  of  an  illegitimate  child  at  the 
common  law  is  that  he  has  no  inheritable  blood;  that  he  is  in- 
capable of  becoming  heir,  either  to  his  putative  father  or  to  his 
mother,  or  to  any  one  else;  that  he  can  have  no  heirs  but  those  of 
his  own  body.**  This  was  likewise  the  doctrine  of  the  civil  law ; 
the  language  of  the  Institutes  as  to  spurious  offspring,  pattern 
habere  non  ivielliguntur,  dealing  rather  more  gently  with  a  fact  so 
extremely  delicate  and  painful.**  At  the  old  canon  law  a  bastard 
was  treated  as  also  disqualified  from  holding  dignities  in  the 
church;  but  this  doctrine  became  exploded  long  ago.  "And 
leally,"  adds  Blackstone,  with  warmth,  as  if  to  atone  for  a  long 
an.d  fallacious  argument  against  legitimation  by  a  subsequent 
marriage,  "  any  other  distinction  but  that  of  not  inheriting,  which 
civil  policy  renders  necessary,  would,  with  regard  to  the  innocent 
offspring  of  his  parents'  crimes,  be  odious,  unjust,  and  cruel  to 
the  last  degree."  ** 

And  so  might  the  commentator  of  the  commentaries  stigmatize 
the  efforts  of  those  who  have  nothing  better  to  urge  against  human 
rights  than  the  importance  of  preserving  the  symmetry  of  the  law 
unimpaired. 

The  civil  law,  while  offering  in  certain  cases  a  hope  of  legitima- 
tion, made  a  distinction  between  spurious  offspring  bom  of  an 
1  unfettered  promiscuous  intercourse,  and  such  as  were  conceived 
'Or  bom  during  the  marriage  of  one  of  the  natural  parents,  or  were 
otherwise  the  product  of  a  complex,  nefarious,  or  incestuous  com- 
merce; presuming  that  while  the  former  might  be  rendered  legit- 

9.  In  re  Loyd's  Estate,  170  Cal.  85,      v.  Mayes,  121  Tenn.  45,  114  8.  W. 
148   P.    522;    Trout   v.   Burnette,   99       478. 

g.  C.  276,  83  S.  E.  684.  W.  2  Kent,  Com.  212 ;  1  Bl.  Com. 

10.  Goughnour  v.   Zimmerman,   85      459. 

A.  874,  237  Pa.  599.  18.  Inst.  1,  10,  12;   2  Kent,  Com. 

11.  McCamey    v.    Cummings,     130      212. 

Tenn.  494,  172  S.  W.  311;  Tnrnmire  14.  1  Bl.  Com.  459. 
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imate,  the  latter  never  could  become  90.^*  And  the  rale  was  more 
severe  with  the  one  class  than  the  other.  Natural  children  of  the 
foitaer  kind  were  to  be  l^itimated  per  rescriptum  principis,  on  the 
requisition  of  the  father  in  certain  special  circumstances,  as  matter 
of  legal  right ;  but  the  sovereign  rescript  was  extended  to  children 
of  the  other  sort  only  occasionally  as  an  exercise  of  sovereign  grace 
and  subject  to  the  sovereign  conditions.^*  This  principle  is  to  be 
traced  in  the  provisions  of  the  Louifitaaa  Code;  ohildreti  whose 
father  is  unknown,  and  adulterous  or  incestuous  children  having 
no  right  of  inheritance,  while  other  natural  or  ill^timate  children 
succeed  to  the  estate  of  their  mother  in  default  of  lawful  children 
or  descendants,  and  under  certain  conditions  to  the  estate  of  the 
father  who  has  acknowledged  them.^^ 

§  712.  Inheritance  by  Bastards  under  Modem  Statutes. 

In  Chnerdl. —  The  well-settled  American  rule,  however,  differs 
considerably  from  that  of  both  civil  and  common  law.  We  have 
already  noticed  that  legitimation  by  subsequent  marriage  is  a  prin- 
ciple admitted  very  generally  in  the  legislation  of  the  different 
States."  So,  too,  are  there  various  statutes  which  permit  even 
bastard  children  to  inherit  from  the  father  under  certain  restric- 
tions ;  and  legitimation  by  some  public  act  of  paternal  recognition 
or  adoption  is  applied  by  some  codes  aside  from  marriage ;  *•  while 
the  generally  recognized  doctrine  is  partus  sequitur  ventrem,  and 
that  the  illegitimate  child  and  his  mother  shall  mutually  inherit 
from  each  other;  and  while,  of  course,  if  the  bastard  leaves  lawful 
issue,  such  issue  inherit  like  any  other  Intimate  offspring.** 

16.  1  Dig.  5,  23;  Fraser,  Parent  ft  IS.  A   child  bom   out  of  wedlock, 

Child,  119;  supra,  §§  226,  229.  but  afterwards  legitimized  hj  subse- 

16.  See  Oera  v.  Ciantar,  12  App.  '  quent  marriage,  ig  an  heir  and  dis- 
557.  Justinian's  Nov.  89  is  specific  tributee  like  the  other  children,  and 
on  this  matter  of  legitimation  per  has  all  the  rights  of  a  legitimate  child, 
rescriptum  principis  with  this  dis-  so  far  as  the  local  legislation  in  favor 
crimination  against  offspring  of  ne-  of  such  legitimacy  can  give  it  this 
farious  commerce.  By  the  later  civil  universal  effect.  Miller  v.  MiUcr,  91 
law,  after  the  dissolution  of  the  Bo-  N.  Y.  315;  Williams  v.  Williams^  11 
man  Empire,  children  of  parents  free  Lea,  652. 

to  marry  at  the  time  of  their  concep-  19.  Supra;  44  E^n.  12. 

tion  and  birth  could  long  be  legiti-  20.  Stimson's  Statute  Law,  S§  3151- 

mated  as  matter  of  right;  but  chil-  3154;   Gnmdy  v.  Hadfield,  16  N.  J. 

dren  of  the  other  class  only  at  the  579;  Lewis  ▼.  Eutsler,  4  Ohio  St.  354; 

discretion  of  the  ruling  power,  and  Opydyke's  Appeal,  49^  Penn.  St.  373; 

subject  to  its  conditions.    And  see  $  Hawkins  v.  Jones,   19  Ohio  St.  22; 

«29.  Biley  v.  Byrd,  3  Head,  20 ;  Miller  t. 

17.  See  2  Kent,  Com.  213.  Stewart,  8  OiU,  128 ;  Earle  v.  Dawes, 
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More  than  sixty  j^ears  ago,  Kent  instanoed  twelve  States  where 
bastardft  could  inherit  from,  and  transmit  to,  their  mothers,  real 
and  personal  estate,  under  some  modification9;  while  in  New 
Yorky  the  mother  and  her  kindred  coujd  inherit  from  her  bastard 
offspring.^^  There  is  scarcely  a  State  in  the  Union  which  has  not 
departed  widely  from  the  policy  of  the  English  common  law; 
and  statutes,  which  happily  have  required  as  yet  very  little  judicial 
interpretation,  perpetuate  the  record  of  our  liberal  and  generous 
public  policy  towards  a  class  of  beings  who  were  once  compelled 
to  bear  the  iniquities  of  the  parents,** 

The  right  of  a  bastard  to  inherit  is  statutory  purely,  as  no  such 
right  existed  at  common  law.*'     Statutes  as  to  the  inheritance  of 


3  Md.  Chi  230;  Bates  T.  Elder,  IIS 
m.  430;  127  IlL  425.  But  ef.  Jaekson 
T.  Jackson,  78  Kj.  390.  As  to  eon- 
fliet  of  laws,  in  inheriting  land  from 
father,  etc.,  see  §  — ;  112  HI.  234. 
81.  Bee  2  Kent,  Com.  11th  ed.,  212, 
213,  and  notes;  Keeler  t.  Dawson,  73 
Mich.  600;  Btimson,  §§  3151-3154. 
And  as  to  inheritance  from  the  father, 

see  9upm,  § .    These  statutes  of 

inheritance  are  not  generally  to  be  ex- 
tended bj  construction  so  as  to  applj 
to  grandchildren  and  grandparents,  in 
a  case  of  illegitimacy.  8ee  Steckel's 
Appeal,  64  Pa.  St.  493;  Berry  t. 
Owens,  5  Bush,  452.  For  construction 
of  the  word  '  *  illegitimate,  * '  see  Miller 
V.  Miller,  25  N.  Y.  Supr.  507.  An 
illegitimate  chid  can  administer  on  his 
father 's  estate  as  against  the  father 's 
brother.  Se  Pico,  52  Cal.  84.  See 
Magee's  Bstate^  63  Cal.  414.  As  to 
an  illegitimate  child  unintentionally 
omitted  from  its  mother's  will,  see  57 
Cal.  484.  And  see  Iowa  code  making 
illegitimate  children  capable  of  in- 
heriting. 24  Fed.  B.  15.  In  general, 
an  illegitimate  child,  where  there  was 
no  subsequent  marriage  of  the  par- 
ents, nor  adoption,  cannot  inherit  from 
the  putative  father.  As  to  such  acts 
of  inheritance,  a  child  is  rendered  le- 
gitimate only  9Ub  modo,  Neil's  Ap- 
peal, 92  Penn.  Rt.  193.  An  adopted 
illegitimate  child  died,  having  in- 
herited land  from  its  adopted  mother; 


and  its  natural  mother  was  allowed  to 
inherit  on  the  child's  death  without 
issue.  Krug  v.  Davis,  87  Ind.  590. 
Adoption  ^odes  in  some  States  would 
receive  a  different  construction.    See 


A  child  begotten  of  a  mother  wh» 
had  married  in  good  faith,  not  know- 
ing that  a  legal  impediment  to  the 
marriage  existed,  is  treated  with  favor. 
Harrintgon  v.  Barfield,  30  La.  Ann. 
297.  By  local  statutes  the  legitimacy 
of  such  offspring  is  preserved  in  an- 
nulling such  marriages;  as  we  have 
see  supra.  Part  II.,  ch.  1.  And  see 
Watts  v.  Owens,  6^  Wis.  512. 

22.  In  States  which  permit  illegiti- 
mate children  "recognized"  by  the 
father  to  inherit  from  him,  such  chil- 
dren are  "heirs"  under  a  statu tory^ 
description.  152  U.  S.  65;  44  Kan.. 
12. 

23.  In  re  Lindsay 's  Estate,  176  Cal. 
238,  188  P.  113  (bastards  included 
under  "heirs");  Wolf  v.  Gall,  32 
Cal.  App.  286,  163  P.  346,  350;  Jack- 
son V.  Hocke,  171  Ind.  371,  84  N.  E. 
830;  Truelove  v.  Truelove,  86  N.  E. 
1018,  transferred  from  Appellate 
Court,  43  Ind:  App.  734,  86  N.  E. 
1000.  Mandate  modified,  88  N.  E.. 
516;  L.  T.  Dickason  Coal  Co.  ▼.  lid* 
dil,  49  Ind.  App.  40,  94  N.  E.  411; 
Eotzke  ▼.  Kotzke's  Estate  (Mich.),. 
171  N.  W.  442;  State  ▼.  Mcl>onald, 
59  Ore.  520,  117  P.  281;  Bntledge  r. 
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bastards  should  be  oonstrued  with  the  other  statutes  of  descent 
and  distribution^**  and  the  word  "  child  "  and  similar  words  in 
statutes  of  descent  mean  legitimate  children  onlj,'^  although  bas- 
tards may  be  included  under  the  term  "  children,^'  *•  and  "  next  of 
kin  of  the  mother  "  may  include  her  illegitimate  children.*^ 

Inheritance  from  Father. —  A  bastard  cannot  inherit  from  the 
father,**  except  under  special  statute,*^  as  where  a  man  not  the 
father  of  a  bastard  married  the  mother  and  acknowledged  the  child, 
it  could  inherit  as  his  heir/® 

Statutes  providing  that  a  child  omitted  from  the  father^s  will 
can  claim  his  distributive  share,  of  his  estate  under  certain  circum- 
stances  include  illegitimate  children  when  reioognized.'^ 

Inheritance  from  Mother. — :  Under  various  statutes  a  bastard 
can  inherit  from  his  mother,^*  but  not  from  an  ancestor  of  his 


Tunno,  69  8.  C.  400,  48  8.  E.  297  j 
Turnmire  v.  Mayes,  121  Tenn.  45,  114 
8.  W.  478;  Berry  v.  PoweU,  47  Tex. 
Civ.  Apjp.  59?,  105  8.  W.  345;  Mans- 
^*leld  V.  Neff,  43  Utali,  258,  134  P. 
^li/O;  Bohwer  ▼.  District  Court  of 
First  .Judicial  Dist.,  41  Utah,  279,  125 

P.  671. 
24.  See  rooster  v.  Lee,  172  Ala.  32, 

55  8o.  125. 
^  25.  Williami  y-  Witherspoon,  171 
Ala.  559,  55  Bo.  132;  Jackson  v. 
Hocke,  171  Ind.  371,  84  N.  E.  830; 
Truelove  ▼.  Truelove,  8t>  N.  £•  1018, 
transferred  from  Appellate  Court,  43 
Ind.  App.  734,  86  N.  E.  1000  (man- 
date modified,  88  N.  E.  516)  ;  Wilson 
T.  Bass  (Ind.  App.),  118  N.  E.  379. 

26.  Bogers  v.  WeUer  (HI.),  5  Bisg. 

166. 

27.  Bogers  v.  Weller,  Fed,  Cas.  No. 
12022  (5  Biss.  166). 

28^  Pair  V.  Pair,  147  Ga.  754,  95 
S.  E.  295;  Moore  v.  Moore,  30  Ky. 
Law  Bep.  383,  98  B.  W.  1027  (chil- 
dren of  void  marriage  between  negro 
and  white  woman) ;  Goss  v.  Froman, 
89  Ky.  318, 12  8.  W.  387, 11  Ky.  Law 
Bep.  631,  .8  L.  B.  A.  102;  Hou|fhton 
▼.  Dickinson,  196  Mass.  389,  82  N.  E. 
481 J  Banks  v.  Galbraith,  149  Mo,  529, 
51  8.  W.  105;'Zn  re  SoUinger's  Es- 
tate, 40  Pa,  Sup^.  Ct.  5,  7;  Hay^orth 
V,  Williams,  102  Tex.  308,  116  8.  W. 


43;   Lee  v.  Bolden,  Tex.   Civ*  App. 
1905,  85  8.  W.  1027. 

29.  Wolf  y.  Gall,  32  CaL  App.  286, 
163  P.  346,  350  (where  legitimates 
may  inherit  from  n^otber  of  deceased 
father) ;  Borroughfl  v.  Adams,  78  Ind. 
160  (where  property  would  otherwise 
escheat) ;  Cooley  v.  Powers,  63  Ind. 
App.  59,  113  N.  E.  382  (an  adopted 
child  is  a  ''legitimate"  ehild  bar- 
ring inheritance  by  bastards  under  the 
statute) ;  Bates  v.  Meade,  174  Ky. 
545,  192  8.  W.  666  (although  mar- 
riage void  and  children  born  before 
marriage) ;  Davis  v.  Milfoird,  86  8.  C. 
504,  67  8,  E.  744. 

30.  Tieben  v.  Hapner,  111  N.  £. 
644  (reh.  den.,  62  Ind.  App.  650,  113 
N.  E.  310). 

Zl.  Be  WardeU,  57  Cal.  484 ;  Bonce 
V.  Bunce,  14  N.  Y.  8.  659.  Contra, 
Kent  V.  barker,  2  Gray  (Mass.),  535 
(holding  that  the  word  child  in  the 
statute  for  the  relief  of  children  un- 
intentionally omitted  from  a  will  ap- 
plies only  to  legitimate  children). 

82,  Moore  v.  8axton,  90  Conn.  164, 
96  A.  960;  Eaton  v,  Eaton,  88  Conn. 
269^,  91  A,  191;  8mith  v.  Garber,  286 
m.,  67,  121  N.  E.  173;  White  v.  Cur- 
tis, 78  Mass.  (12  Gray)  54;  Hahn  v. 
Hammerstein,  272  Mo*  248,  198  8.  W. 
833. 
'  Jf  a  legitimate  child  of  an  illegiti- 
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mother  who  sfurvives  her,*'  but  where  the  statute  makes  the  child 
the  heir  of  his  mother  he  may  inherit  from  his  maternal  grand- 
parents.'* 

A  bastard  will  not  inherit  from  the  mother's  collateral  kindred,'* 
unless  it  is  porovided  that  they  may  inherit  as  if  legitimate,"  but 
may  by  statute  take  equally  with  legitimate  brothers  and  sisters.*^ 
Sastard  children  of  the  same  mother  can  inherit  from  each  other." 

From  Collaterals, —  A  statute  making  a  bastard  the  heir  of  its 
mother  does  not  suffice  to  allotv  him  to  take  from  the  estate  of 
the  mother's  relative  as  the  representative  of  the  deceased  mother,'* 
but  a  statute  allowing  a  bastard  to  inherit  from  and  through  his 
mother  will  allow  him  to  inherit  from  an  illegitimate  brother.*® 

A  child  born  out  of  wedlock  after  the  divorce  of  his  parents  is 
not  of  kin  to  the  children  of  his  father  and  his  second  wife  within 
the  meaning  of  the  Federal  Employers.  Liability  Act  and  there- 


mate  mother  can  inherit  from  the 
mother's  legitimate  half-brother  and 
sister^  he  takes  through  his  mother^ 
and  not  directly.  Tummire  v. 
Hayes,  121  Tenn.  45,  114  S.  W.  478; 
Tlgert  y.  Wells,  134  Tenn.  144,  183 
8.  W.  737  (statute  applies  to  shares). 

The  right  to  inherit  "from  and 
through'*  the  mother  inehides  inherit- 
ance direct^  fronL  her  and  indireetly 
from  any  one  to  whom  or  from  whom 
kinship  can  be  traced  through  her, 
either  in  ascending  or  descending  line. 
Berry  ▼.  Powell,  47  Tex.  Civ.  App. 
599, 105  S.  W.  846;  Led  v.  Prater,  — 
Tex.  Civ.  App.  — ,  185  S.  W.  325  (bas- 
tard inherits  mother's  share  of  com- 
munity property) ;  Overton  v.  Over* 
ton,  29  Ky-  Law,  73«,  96  S.  W.  469 
{capacity  to  inherit  from  or  to  mo*' 
ther  gives  no  right  to  inherit  from 
legitimate  half-brother  where  mother 
is  dead). 

The  ohUd  of  a  marriage  prohUHied 
l>y  law  cannot  inherit.  Succession  of 
Bavis,  12jS  La.  178>  92  So.  2«6  (white 
man*  and  slave). 

39.  Thigpen  v.  Thigpen,  136  Ga. 
541,  71  8.  E.  790;  Hogan  v.  Hogan,  19 
Ey.  Law,  1960,  44  8.  W.  963;  Voor- 


>  '.  • 


hees  V.  Sharp,  63  N.  J.  Eq.  216,  49  A. 
722. 

S4.  Lawton  v.  Lane,  92  Me.  170,  42 
A.  352.  Contra,  Holmes  v.  Adams, 
110  Me.  167,  85  A.  492. 

86.  Holmes  v.  Adams,  110  Me.  167, 
85  A.  492;  Reynolds  v.  Hitchcock,  72 
N.  H.  340,  56  A.  745;  In  re  Lauer's 
Estate,  136  N.  Y.  8.  325,  76  Misc.  117. 

36.  Chambers  v.  Chambers,  249  IlL 
126,  94  N.  E.  108;  Barron  v.  Zim- 
merman,  117  Md.  296,  83  A.  258; 
Davidson  v.  Bro\\*nlee,  114  Miss.  398, 
75  So.  140;  Moore  v.  Moore,  169  Mo. 
432,  69  8.  W.  278,  58  L.  B.  A.  451 
(from  brother  of  mother) ;  Dennis  v. 
Dennis,  105  Tenn.  86,  58  8.  W.  284 
(bastard  takes  as  "issue")* 

37.  LaughKn  v.  Johnson,  102  Tenn. 
455,  62  8.  W.  816  (bastard  shares  in 
estate  of  legitimate  brother).  See 
contra,  Jackson  v.  Hocke,  171  Ind. 
371,  84  N.  E.  830. 

38.  Berry  v.  TuUis,  105  8.  W.  348. 

39.  Chambers  v.  Chambers,  249  111. 
126,  94  N.  E.  108. 

40.  Berry  V.  Powell,  101  Tex.  55, 
104  S.  W.  1044;  Berry  v.  Powell,  47 
Tex.  Civ.  App.  599,  105  8.  W.  34S 
(kinship  created  on  mother's  side  and 
not  on  father's). 
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fore  such  children  cannot  recover  for  his  wrongful  deftth  although 
he  had  contributed  to  their  support.*^ 

§  713.  Inheritance  from  Bastards. 

Putaiive  Father^ —  A  statute  providing  certain  rights  of  inherit- 
ance to  the  father  of  ai^  infant  does  not  give  the  putative  father  of 
a  bastard  any  rights.*' 

Mother. —  The  mother  of  a  bastard  child  is  commonly  made  by 
statute  his  heir**  and  under  a  statute  providing  that  bastards  may 
inherit  from  and  to  their  mother  the  entire  estate  of  a  bastard 
passes  to  the  mother  to  the  exclusion  of  the  father.** 

Heirs  of  Mother. —  A  statute  providing  for  inheritance  to  the 
mother  of  a  bastard  does  not  authorize  the  heirs  of  a  deceased 
mother  to  inherit*'  and  a  statute  providing  for  descent  from  a 
bastard  to  his  mother  or  her  heirs  does  not  authorize  descent  to  the 
father  or  his  heirs.*' 

Husband  and  Wife. —  Where  the  law  provides  for  the  descent  of 
the  estate  of  bastards  leaving  no  "  relatives  "  the  word  relatives 
is  used  in  its  ordinary  sense  and  includes  the  husband  or  wife  of 
the  bastard.*^ 

Children  of  Bastard. —  At  common  law  a  bastard  could  not  have 
heirs  except  of  his  own  body,**  and  under  a  statute  making  a 
bastard  child  the  heir  of  his  mother  she  has  no  rights  in  his 
estate  as  against  his  children,**  but  the  Intimate  children  and 
grandchildren  of  a  bastard  can  inherit  from  the  mother.** 


41.  Gindnnatiy  New  Orleans,  Ac.,  K 
Co.  y.  Stephens,  157  Kj.  460,  163  S. 
W.  493,  51  L.  R.  A.  (N.  S.)  308. 

42.  Blankenship  ▼.  Boss,  95  Ey.  300^ 
^6  8.  W.  268,  15  Ey.  Law,  708.  As 
to  rights  of  father,  see  further  ante. 

43.  Snceession  of  Lacosst,  142  La. 
673,  77  So.  497  (only  if  ehUd  was  ac- 
knowledged); Beese  ▼.  Stamer,  106 
Md.  50,  66  A.  443  (mother  and  widow 
of  bastard  share  his  estate). 

44.  Ford  ▼.  Boone,  32  Tex.  Civ.  App. 
560,  75  S.  W.  353. 

49.  Medully  ▼.  Warriek,  61  N.  J. 
Eq.  606,  46  A.  949;  In  re  Beleher's 
Estate,  149  N.  T.  S.  479 ;  Osborne  v. 
McDonald,  159  F.  791.  See  Carolina 
▼.  Markhan,  174  N.  C.  338,  93  S.  B. 
S45.  See  Walker  ▼.  Johnston,  70  N. 
C.  576. 


46.  Sanford  ▼.  Marsh,  180  Haas. 
210,  62  N.  E.  268. 

47.  Lewis  ▼.  Mynatt,  105  Tenn.  908, 
68  8.  W.  857;  Heller  ▼.  Teale,  816 
F.  387  (''relatives"  of  bastard  held 
to  indnde  descendants  of  brother  of 
mother). 

48.  State  ▼.  MeDonald,  59  Ore.  980, 
117  P.  281 ;  Bohwer  t.  District  Court 
of  First  Judicial  Dist.,  41  Utah,  879, 
125  P.  671;  L.  T.  Dickaaon  Coal  Co. 
V.  Liddil,  49  Ind.  A.  40,  94  N.  S.  411. 

40.  Goodell  ▼.  Yezerski,  170  Mich. 
578,  136  N.  W.  461. 

90.  Foster  y.  Lee,  172  Ala.  38,  95 
So.  125;  McEellar  v.  Harkina  (la.), 
166  N.  W.  1061.  S^  Cooley  t. 
Powers,  63  Ind.  App.  59,  IIS  N.  X. 
382  (children  of  deceased  bastard  do 
not  inherit  from  the  pntatiTe  father). 
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Brothers  and  Sisters. —  Bastard  children  of  the  same  mother 
may  inherit  from  each  other  by  statute,**^  and  where  the  statute 
provides  that  a  mother  and  her  heirs  may  inherit  from  a  bastard 
child  her  other  illegitimate  children  may  inherit  from  a  bastard 
child  on  her  death  before  him/^  although  descent  by  statute  to  the 
brothers  or  sisters  of  the  deceased  bastard  may  include  the  legiti- 
mate half  brothers  and  sisters,"  and  provision  for  the  descendants 
of  brothers  and  sisters  of  a  bastard  means  only  legitimate  descend- 
ants." A  provision  that  in  case  of  the  death  of  a  bastard  without 
issue  his  estate  shall  descend  as  if  all  the  childre  were  legitimate 
includes  brothers  and  sisters  only  and  has  no  application  to  col- 
laterals." 

Collaterals. —  Where  the  statute  provides  that  collateral  rela- 
tives shall  inherit  only  where  the  bastard  dies  without  a  widow 
the  existence  of  a  widow  prevents  them  from  inheriting  at  all 
although  the  widow  releases  her  rights  or  is  barred  to  assert 
them.**  A  statute  providing  that  the  estate  of  a  bastard  shall 
descend  to  his  widow  and  chiWren  confers  no  rights  on  collaterals.'"' 

What  •  Property  Passes. —  Statutes  governing  succession  in  the 
property  of  a  bastard  apply  only  to  his  separate  property  and  not 
his  community  property."* 

Escheat  to  State,- —  Where  the  bastard  can  transmit  his  property 
to  no  surviving  relatives  his  share  will  escheat  to  the  State.'* 

§  714.  Bequests  and  Gifts  to  Illegitimate  Children. 

Bequests  to  illegitimste  children,  since  they  are  not  considered 
as  relatives,  are  not  favored  in  English  law.    There  have  been,  it 


11.  Cnrlew  v.  Jones  (Oa.)y  91  S.  E. 
15;  HuddlestoQ  v.  Henderson,  181  lU. 
App.  176;  Ashe  y.  Camp  Mfg.  Co., 
154  N.  C.  241,  70  S.  E.  2»5  (althongh 
one  of  the  father 's  was  a  negro  whose 
marriage  to  a  white  woman  was  pro- 
hibited bj  law) ;  Yates  v.  Craddock, 
—  Tex.  Civ.  App.  — ,  184  8.  W.  276. 

SS.  Jn  re  De  Cigaran's  Estate,  150 
Cal.  682,  89  P.  833  (not  to  snryiving 
hnsband).  Contra,  Eaton  v.  Eaton, 
68  Conn.  269^  91  A.  191;  Brown  ▼. 
Alexander  (Miss.),  79  8o.  842;  An- 
onTmons,  158  N.  T.  S.  51;  In  re  Mc- 
Cuny's  Estate,  12  Pa.  Super.  Ct.  78. 

53*.  Ward  v.  Mathews,  122  Ala.  188, 
25  So.  50. 

48 


54.  Giles  y.  Wilhoit,  Tenn.  Ch.  App. 
(1898),  48  S.  W.  268. 

55.  Bettis  v.  Avery,  140  N.  C.  184, 
52  8.  E.  584. 

66.  Hudnall  v.  Ham,  183  lU.  486, 
56  N.  E.  183,  48  L.  B.  A.  557,  75 
Am.  St.  B.  124  (affirming,  172  HI. 
76,  49  N.  E.  985). 

67.  Hudnall  v.  Ham,  183  HI.  486, 
56  N.  E.  172,  48  L.  B.  A*  557,  75  Am. 
Dec.  124  (affirming,  172  HI.  76,  49  N. 
E.  985). 

6$.  In  re  De  Cigaran's  Estate,  150 
Cal.  682,  89  P.  833. 

69.  McSurley  v.  Venters,  31  Ky. 
Law,  963,  104  8.  W.  365;  Succession 
of  Gravier,  125  La.  733,  51  So.  704; 
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is  true,  certain  dicta  to  the  contrary  j  but  Lord  Eldon  was  of  the 
opinion  that  there  must  be  something  to  show  that  the  testator 
put  himself  in  loco  parentis;  and  it  has  since  been  decided  that  an 
illegitimate  child  is  not  merely,  as  such,  within  the  rule,  for  he  is 
"  a  stranger  to  the  testator."  "^  On  the  ground  of  uncertainty 
in  the  person,  a  bequest  to  an  unborn  legitimate  child  was  long 
considered  objectionable;  but  Lord  Eldon  and  others  maintained 
that  legacies  given  to  the  unborn  illegitimate  child  of  a  particular 
woman  then  pregnant  would  be  good)  because  the  uncertainty  of 
description  could  here  be  obviated,*^  But  it  is  now  well  settled 
in  England  that  a  devise  or  bequest  in  favor  of  other  future  illegit- 
imate children  generally  is  yoid/^and.a  bequest  by  a  testator  to 
"  any  other  male,  child  by  Mary  Ann  "his.  mistress^  is  void  al- 
though there  was  a  maje  chUd  en  ventre  at  the  testator's  death.*^' 
Illegitimate  childrep.  may  undoubtedly  take  by  purchase  as  per- 
sons designated,  if  sufficiently  described.**  The  question  in-  cases 
of  this  sort  is  really  one  of  intention.  Prima  facie^  th^  term 
"children"  in  a  will,  however,  is  intended  to  mean  legitimate 
children ;  and  if  there  are  legitimate  children,  or  if  it  be  possible 
that  there  should  be  legitimate  children  of  the  person  named,  the 
English  rule  is  that  no  illegitimate  child  can  take  under  the  de- 
scription of  children.*'^  Yet,  if  they  have  acquired  the  reputation 
of  being  the  children  of  a  particular  person,  or  if  the  will  shows 
a  clear  intention  to.  provide  for  such  persons,  they  are  capable 
of  taking  under  the  description  of  "  children,"  or  "daughters."** 

Bent'B  Adm'r  v.  St.  Vrain,  30  Mo.  R.  6  Eq.  27S;  Crook  v.  Hill,  L.  B.  6 

268.  Ch.  311. 

60.  Lowndes  v.'  Lowndes,  15  Ves.  65.  Gill  v.  Shelley,  2  Buss.  &  My, 
304;  Perry  v.  Whitehead,  6  Ves.  547;  336;  In  re  Wells's  Estate,  L.  B.  6  Eq. 
contra,^ per  Lord  Alvanley,  Cricket  t.  59^9;  PauI  v.  Children,  L.  B.  12  Eq. 
Dolby,  3  Ves.  30;  Macphers.  Inf.  238.  16;  "Dorin  v.  Dorin,  L.  B.  7  H.  L.  568. 

61.  Macphers.  Inf.  570,  and  cas6s  See  as  to  "nephews,*'  35  Ch.  D.  551. 
cited;  Gordon  v.  Gordon,  1  Mer.  141;  66.  Peachey,  Mar.  Settl.  885,  n.,  and 
Dawson  v.  Dawson,  6  Madd.  292.  cases  cited;,  Evans  ▼.  Davis,  7  Hare, 

Beacherof t    v.    Beachcrof t,    1      501 ;  Owen  t.  Bryant,  2  Die  G.,  M,  ib 


Madd.  430;  Knye  v.  Moore,  1  Sim.  ft  G.  697;  Hartley  v.  Tribbpr^  16  Beav. 

Stu.   61;    Wilkinson   v.  Wilkinson,   1  510;   Leigh  v.  Byron,  1  Sm,   is  Gif. 

Ton.  &  Coll.  657;  Medworth  v.  Pope,  486;  Tugwell  v.  Scott^,  24  Beav.  141; 

27  Beav.  71.  Worts  v.  Cubitt,  19  Beav.  421.     And 

6S.  In  re  Homer,  115  L.  T.  B.  703;  see  .Williamson  v.  Codrington,  1  Ves, 

see  note  at  30  Harvard  Law  Beview,  Sen,  511.     Wherie  legitimate  children 

652.  alone  answer  to   the   description  in- 

64.  Blodwell  v.  Edwards,  Oro.  Elk,  tended,  or  are  sufficiently  designated, 

509;    Co.    Litt.    36';    Peachey,   Mar!'  they  will  take  nnder  the  will.    Hill  v. 

Settl.  885,  n.;  Clifton  v.  Goodbun,  L.  Crook,  L.  B.  6  H.  L.  265.  '  And  the 
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In  Medworth  r.  Pope,  the  rule  was  concisely  stated  to  be,  that  an 
illegitimate  child  in  esse  or  en  ventre  sa  mere  may,  if  properly 
described,  take  the  benefit  of  a  devise  or  bequest,  and  the  court 
will  iK)t  inquire  as  to  his  parentage  or  origin ;  but  that  in  respect 
of  future  illegitimate  children,  the  law  will  not  let  them  take 
under  any  description  whatever.  **  The  reason  why  the  English 
law  so  holds  is  that  it  considers  such  a  provision  for  future  illegit- 
imate children  as  contra  bonos  mores/'  *^  But  the  English  chan- 
cery still  wavers  in  applying  this  rule,  in  the  absence  of  a  final 
exposition  on  last  appeal;  for  it  is  lately  laid  down  and  afibmed 
that  a  gift  by  will  to  any  illegitimate  childreao:'  of  a  testator  in 
effect  who  may  be  in  esse  before  the  testator^s  own  death  is  a 
valid  gift.** 

In  this  country,  the  tendency  seems:  :to  be  .ed  farfa^^oraWe  to 
illegitimate  children  as  to  regard  wills  made  in  their  f a(Vor  with 
the  same,  or  nearly  the  same,  consideration  as  all  others.  And 
our  courts  regard  bastards  as  having  strong  claims  to  equitable 
protection,  notwithstanding  the  criminal  indulgence  of  their  par- 
ents. In  several  important  case^,  specific  performance  of  yolun: 
tary  settlements  made  by  the  father  in  their  favor  have  been  de; 
creed.**  And  a  devise,  in  specific  terms,  to  an  unborn  natural 
child  of  a  woman  then  pregnant,  is  sustained  here  as  in  Englandr 


TO 


nhimate  right  of  the  crown  in  ease  of  Eq*  217 ;  4  Kent  Com.  414 ;  Bagley  t. 

iUegitixnaey  eannot  be  evaded  by  the  MoUard,  1  Bnes.  4  My.  581. 

terms  of  a  trust.    Re  Wilcoek's  Set-  €8.  Oeeleston  v.  FoUaloYe,  L.  B.  9. 

tlement,  L.  B.  1  Ch,  D.  299.  Oh.  147,  iLord  Selboroe  dis.;  Hastie's 

67.  Per  M.  B.^  in  Medworth  t.  Pope,  Trnata,  35  Oh.  D.  728. 

27  BeaT.  71..  A  ehUd  en  ,vmire  ta  68.  Gardner  y.  Heyer,  2  Paige,  11; 

mere  at  date,  of  tihp  wi)l|  though  not  Bionn  y.  Winthrop>  1  Johne.  Ch.  338 ; 

born  until  After  testator 'a  death,  may  Hazten  y.' Gibson,  4  Deeaus*  139;  -2 

take  a  bequest.:  Crook  v.  HiU,  3  Ck.  Ke^t  Com*  216;  Shearman  t.  Angel, 

D.  77a^    And  eee  U  B..6  H.  L.  26$.  Bali.   Eq.   3.51;   CoUina  y.   Hozie,  9. 

Further  important  illustrationa  of  the  •  Paige,  88.    Illegitimate  ohildren  ean« . 

equity  doctrine  may  be  seen  in  the.  not   take  under   a  trust   limited   to 

modem  eases  ofiLambe  v.  Eaimes,  Ii.'  "lawftiUy  b^otten  ehildren.'.^    Ed- 

B.  6  Ch.  597;  Holt  y,  Sindroy,  L,  B.  wards 's  Appeal,  108  Pa.  238.     But 

7  Eq.  170;  Sayage  y.  Bobeoptson^  h.  "hi^lrs^'  limited  to/'ehildrea*:'  may 

B.  7  Eq;  l,76u    Andaa  to  the  appUear-  include  illegitimate  children  under  a 

tion  of  27  Eliz.,  eh.  4,  to  marriage  fair  construction.     HoweU  y.  Tyler, 

settlements  for  bastards^  Me  Clarke  y.  91  N.  C.  207.   See  also  King  y.  Dayi^ 

Wright,  6  Hurl,  A  Nor.  849.    Aa  to  /%.  142,       .     . 

legacies  and  devisest  see  Beachcroft,  70.  Knyie  y.  Moorei,  5  Harr.  ilr  Johns. 

y.  Beaeherpft,  l;Ma4d.  430,  and  cases  IQ.    As  to  legacies  and  devices  to  ille- 

cited;  Durrant  ▼.  Friend,  11  E;  l4.>  ft.  gitimate    .children     under    American 

Eq.  2;  Owen  ▼.  Bryant,  13  E.  L.  4  laws,  see  4  Kent  Com.  413,  414,  and 
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But  whether  our  tribunals  would  saxiction  a  bequest  to  other  un* 
born  illegitimat©  children  generally  may  admit  of  doubt,  pro- 
vided such  child  were  never  legitimated  by  subsequent  marriage 
or  adoption*  For,  after  all,  there  must  be  some  discrimination 
made  against  criminal  intercouioe/^ 

A  deed  by  a  father  to  his  bastard  son  may  be  valid,^'  althou^ 
in  some  States  there  are  lawa  nullifying  donations  by  fathers  to 
their  illegitimate  children,^'  and  it  is  held  that  the  bastards  have 
the  burden  of  proof  to  show  that  gifts  to  them  were  made  for  a 
valuable  consideration/^  and  the  acknowledgement  is  to  produce 
evidence  of  paternity  and  may  be  made  even  before  the  passage 
of  the  statute/^ 


§  715.  Effect  of  Recognition. 

Laws  have  been  passed  in  many  States  providing  for  the  legiti- 
mation of  bastard  children  by  their  recognition  by  the  father.''* 

Acknowledgment  by  the  father  will  by  statute  frequently  legiti- 
mate bastards.''^  The  recognition  is  enough  if  only  the  father 
recognizes  the  bastard  as  his  child  and  he  need  not  recognize  his 
right  to  inherit.'^"    General  and  notorious  recognition  may  be  re- 


eases  eited;  Haghes  ▼.  Knowlton,  37 
Conn.  429. 

71.  A  general  limitation  to  a  wo- 
man's future  illegitimate  issue  is 
against  good  morals  and  publie  poliey. 
Kingsley  v.  Broward,  19  Fla.  733. 

78.  Hall  V.  Hall,  26  Ey.  Law,  610, 
82  8.  W.  300. 

75.  Succession  of  Vance,  110  La. 
760,  34  So.  767  (gifts  causa  mortis 
to  bastard  are  null) ;  Delancj  v.  Beale, 
1  La.  496;  O'Hara  y.  Conrad,  10  La. 
Ann.  638;  Tedder  t.  Tedder  (S.  C), 
96  S.  £.  157. 

7i.  Tedder  v.  Tedder,  108  8.  C.  271, 
94  8.  E.  19. 

76.  Townsend  v.  Meneley,  37  Ind. 
App.  127,  76  N.  E.  321. 

76.  Daggy  ▼.  Wells,  38  Ind.  App. 
27,  76  N.  £.  624;  Tieben  y.  Hapner, 
111  N.  E.  644  (reh.  den.,  62  Ind. 
App.  650,  113  N.  B.  310) ;  Townsend 
y.  Menelej,  37  Ind.  App.  127,  74  N. 
K  274,  76  N.  E.  321;  In  re  Barrin- 


ger's  Estate,  61  N.  Y.  8.  1090,  29 
Misc.  457.  See  Lewis  y.  Mynatt,  105 
Tenn.  508,  58  8.  W.  857. 

77.  Miller  y.  Pennington,  218  m. 
220,  76  N.  B.  919,  1  L.  B.  A.  773; 
Daggy  y.  Wells,  38  Ind.  App.  27,  76 
N.  E.  524;  Brown  y.  Iowa  Legion  of 
Honor,  107  la.  329,  78  N.  W.  73  (let- 
ter saying  "kiss  our  boys  for  me" 
enough) ;  Bobertson  y.  Campbell,  147 
N.  W.  301  (reh.  den.,  149  N.  W.  885) 
(acknowledgment  need  not  be  uniyer- 
sal  where  open  to  friends  of  father) ; 
Beeord  y.  Ellis,  97  Kan.  754,  156  P. 
712;  Succession  of  Fortier,  51  La. 
Ann.  1562,  26  So.  554;  In  re  Bieh- 
mond's  Bstate,  189  N.  W.  435  (ac- 
knowledgment in  application  for  pen- 
sion enough). 

76.  Alston  y.  Alston,  114  la.  29,  86 
N.  W.  55;  Thomas  y.  Thomas's  Es- 
tate, 64  Neb.  581,  90  N.  W.  630;  In 
rs  Bohrer,  2  Wash.  151,  60  P.  182,  59 
L.  B.  A.  350. 
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quired/*  or  Teoognition  in  writing,'*  or  it  may  take  place  by 
adoption  into  the  family,**  but  adoption  of  an  illegitimae  child 
does  not  deprive  it  of  itB  right  to  inherit  as  a  bastard.**  The  bur- 
den of  proof  to  show  recognition  reets  on  the  bastard.** 

Where  a  bastard  child  is  legitimated  he  will  inherit  as  if  legiti- 
mate,** and  others  may  inherit  from  him  as  if  legitimate,**  and  his 
descendants  may  inherit,'*  or  her  may  talie  as  a  "  child"  under  the 
statute.*'    However,  a  statute  providing  only  that  a  bastard  recog- 


79.  Van  Horn  v.  Van  Horn,  107  la. 
247,  77  N.  W.  846,  45  L.  E.  A.  93; 
Markej  v.  Markey,  108  la.  373,  70  N. 
W.  258;  Jolmaon  v.  Bodine,  106  la. 
594,  79  N.  W.  348;  McCorkendale  ▼. 
MeCorkendale,  111  la.  314,  82  N.  W. 
754 ;  AllBton  ▼.  AUston,  114  la.  29,  86 
N.  W.  56;  Duffy  v.  Duffy,  114  la.  681, 
87  N.  W.  500;  Britt  v.  Hall,  116  la. 
564,  90  N.  W.  340  (declarations  ad- 
mitting paternity  by  the  father  are 
admissible  as  against  interest,  bat 
declarations  denying  paternity  are  not 
admissible) ;  Murphy  v.  Murphy,  146 
la.  255,  125  N.  W.  191  (common  re- 
port in  neighborhood  is  not  suiBcient 
to  prove  general  recognition);  Tout 
V.  Woodin,  157  la.  518,  137  N.  W, 
1001  (need  not  be  nniyersal). 

Where  the  etaiute  requiree  general 
and  notorious  recognition  of  an  iUe- 
gitimate  child  to  allow  him  to  take  as 
heir  this  is  not  shown  by  occasional 
acts  of  recognition  to  a  few  old 
friends  and  acquaintances  in  the  town 
where  he  used  to  live  ivhere  none  knew 
of  the  affair  in  the  State  to  which  he 
removed  and  where  he  married.  Be- 
eord  V.  Ellis,  97  Kan.  754,  156  P. 
712,  L.  B.  A.  1916E,  654. 

80.  McKellar  v.  Harkins  (ta.),  166 
N.  W.  1061  (signing  adoption) ;  Wat- 
son V.  Bichardson,  110  ta.  673,  80  N. 
W.  407  (lost  contract  insuificient) ; 
Lind  V.  :6urke,  56  Neb.  785,  77  N.  W. 
444  (letter  by  father  and  speaking  of 
bastard  as  "  my  son ' '  is  insufficient)  ; 
Bentie  v.  Bentie  (Okla.),  172  P.  1083; 
Moen  V.  Moen,  16  8.  D.  210,  92  N.  W. 
13. 


81.  Morton's  Estate  v.  Morton,  62 
Neb.  420,  87  N.  W.  182. 

88.  McKellar  v.  Harkins  (la.),  166 
N.  W.  1081. 

88.  Watson  v.  Itichardsoni  110  la. 
673,  80  N.  W.  407. 

84.  Wolf  V.  Gall,  32  Cal.  App.  286, 
163  P.  346,  350  (as  representative  of 
deceased  father)  ;  Hall  v.  Gabbert,  213 
lU.  208,  72  N.  E.  806;  Haddon  v. 
Crawford,  49  Ind.  App.  551,  97  N.  E. 
811;  Luce  V.  Tompkins,  177  la.  168, 
158  N.  W.  535;  Haggard  v.  Mason, 
154  8.  W.  907,  153  Ky.  113 ;  Bourri- 
aque  v.  Charles,  107  La.  217,  31  So. 
757;  Oopeland  v.  Copeland  (Okla.), 
175  P.  764;  Tempteman  v.  Bruner, 
138  P.  152  (judgment  affd.  on  reh«, 
48  Okla.  6,  139  P.  993)  (child  still 
regarded  as  illegitimate  where  the 
rights  of  the  mother  are  involved) ; 
In  re  Oliver's  Estate,  164  P^  306,  39 
A.  72,  28  Pittsb.  Leg.  J.  164;  8cott 
V.  Wilson,  110  Tfinn.  175,  75  8.  W. 
1091;  Mansfield  v.  Keff,  43  Utah,  258, 
134  P.  1160;  Stewart  v.  Wells,  47 
Ind.  App.  228,  94  N.  E.  235.  dee 
Kotzke  V.  Kotzke's  Estate  (Mich.), 
171  N.  W.  442  (as  to  civil  law). 

86.  Shelton  v.  Wright,  25  Ga.  636 
(brother  and  children) ;  Succession  of 
Gravier,  125  La.  733,  51  So.  704 
(brothers  and  sisters  of  bastard). 

86.  Morin  v.  Holliday,  39  Ind.  App. 
201,  77  N.  E.  861;  In  re  Garr's  Es- 
tate, 31  Utah,  57,  86  P.  757  (children 
of  bastard  after  his  acknowledgment 
take  as  heirs  of  father  where  bastard 
dies  before  his  father). 

87.  In  re  Gorkow  's  Estate,  20  Wash. 
563,  56  P.  385. 
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nized  may  inherit  from  the  father  does  not  make  the  bastard  legiti- 
mate and  does  not  entitle  him  to  take  under  a  'will  devising  to  the 
^^  lawful  issue  "  of  the  father.^*  And  a  statute  protiding  that  an 
illegitimate  child  shall  inherit  from  the  father  when  reoognized 
means  only  that  he  shall  have  the  same  rights  as  a  legitimate  ohild 
and  does  not  prevent  the  father  from  disinheriting  him  by  wilL** 

Where  an  illegitimate  child  is  recognized  the  will  of  the  father 
may  be  revoked  by  its  birth  ®^  or  by  his  marriage  with  the  mother  •^ 
under  statutes  giving  illegitimates  equal  rights  when  recognized. 

Where  the  law  makes  the  mother  of  a  bastard  child  the  heir  of 
its  mother  its  legitimation  does  not  render  the  father  -an  heir,** 
but  the  rights  of  a  legitimated  child  to  inherit  from  the  father  is 
not  weakened  by  the  fact  that  the  mother  has  a  right  superior  to  the 
father  to  the  child's  person.*^ 

Where  the  statute  renders  marriage  bf  the  father  and  mother 
suflScient  to  legitimate  a  child  this  only  applies  where  the  father 
died  after  the  enactment  of  the  statute  but  death  after  the  passage 
of  the  statute  will  be  presumed  in  the  absence  of  evidence.**  Where 
a  child  of  a  common-law  marriage  is  ill^itimate  as  bom  before  the 
death  of  the  first  wife  it  becomes  legitimate  where  the  parents 
continue  their  cohabitation  after  the  death  qf  the  first  wife." 

Legitimation  of  children  of  a  slave  marriage  did  not  make  a 
second  marriage  void  and  the  children  of  the  second  marriage 
illegitimate.*^  The  recognition  of  the  issue  of  a  polygamous 
marriage  will  not,  however,  be  allowed  to  legitimate  sueh  issue 
even  though  the  polygamous  marriage  was  made  in  a  foreign 
country  where  such  marriages  were  legal.*''  An  illegitimate  sister 
of  the  full  blood  will  take  to  the  exclusion  of  legitimate  brothers 
and  sisters  even  though  the  bastard  had  been  l^ally  adopted  by  the 
father.** 


88.  Brisbin  v.  Huntington,  128  la. 
166,  103  N.  W.  144. 

89.  Lepper  v.  Knox  (la.),  161  N. 
W.  454,  L.  E.  A.  1918 A,  43;  Be  Gor- 
kow,  20  Wash.  563,  56  P.  385. 

90.  Milbnrn  v.  Milburn,  60  la.  411, 
14  N.  W.  204. 

91.  CabaUero's  Succession,  24  La* 
Ann.   573. 

92.  Scott  V.  Wilson,  110  Tenn.  175, 
75  S.  W.  1091  (property  inherited  by 
bastard  from  his  father  goes  to  his 
mother  and  not  to  heirs  of  his  father) . 


93.  Baker  v.  Miller,  137  Tenn.  55, 
191  S.  W.  527. 

94.  Wissel  v.  Ott,  54  N.  Y.  S.  605, 
34  App.  Div.  159. 

95.  In  re  Schmidt,  87  N".  Y.  S.  428, 
42  Misc.  463,  15  N.  Y.  Ann.  Caa.  1. 

96.  Irving  ▼.  Ford,  179  Mass.  216, 
60  N.  E.  491. 

97.  In  re  Look  Wong,  4  Haw.  568. 
See  note  in  31  Harvard  Law  Review, 
892,  doubting  the  result  reached  in 
this  case. 

98.  In  re  Lutz's  Estate,  88  N.  Y.  8* 
556,  43  Misc.  230.     . 
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§  716.  Persons  in  Loco  Parentis;  Distant  Relatives,  &c. 

A  person  standing  in  loco  parentis  may  sue  per  quod  servitvwfn 
ioT  the  abduction  of  his  daughter's  illegitimate  child.**  But  a 
X)erent  is  not  hound  to  support  the  illegitimate  offspring  of  his 
children.^  Belatives  more  distant  than  parents  do  not,  on  the 
whole,  seem  to  have  much  consideration  in  matters  relating  to  a 
bastard ;  and  it  is  even  likely  that  the  assumption  of  a  family  name 
by  an  illegitimate  member  is  a  grievance  for  "which  the  offended 
relatives  have  no  redress.* 

§717.  Guardianship  of  an  Illegitimate  Child. 

Testamentary  guardianship,  of  which  we  are  to  speak  in  an- 
other connection,  is  of  such  a  nature  that  a  father  cannot  by  his 
will  appoint  a  guardian  for  his  illegitimate  children,  unless  the 
statute  so  directs ;  *  but  this  does  not  prevent  a  court  from  adopt- 
ing such  a  nomination,  where  no  superior  claimant  petitions  for 

m 

the  trust.*  The  putative  father  of  a  bastard  child  has  been  con- 
sidered a  proper  person  to  petidon  for  a  probate  guardian,  as  against 
all  except  the  mother.' 


S9.  HoritE  T.  Garnharti  7  Watts, 
302. 

1.  Hillsborough  v.  Deering,  4  N.  H. 
86. 

S.  Da  Boulaj  v.  Dn  Boulaj,  L.  B.  2 
P.  C.  430.  See  Vane  v.  Vane,  L.  B. 
6  Ch.  383.  A  widowed  mother  may 
in  a  certain  sense  place  herself  in  loco 
porenUa  to  her  iUegitimate  child.  91 
6a.  564. 

3.  Sleeman  ▼.  VHIsoii^  L.  B.  13  £q. 
36.  Guardians  are  of  coarse  appointed 


on  occasion  for  illegitimate  minorsi  as 
for  instance  in  case  such  a  child  haa 
a  legacy.  Johns  y«  Enimett,  62  Ind. 
533.  Or  becomes  an  orphan.  46  N. 
J.  Eq.  521. 

4.  Bamsay  v.  Thompson,  71  Md.  315. 
Where  ''a  testanDsntary  guardian "i* 
simply  a  trustee  for  some  purpose, 
appointment  has  been  made.  147  Pa. 
85.    * 

5.  Potass  Appeal,  106  Pa.  674« 


; 
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CHAPTER  IV. 


ADOPTED  CHILDREN, 


Section  718.    Definitions. 

719.  History. 

720.  Statutes  Permitting  Adoption. 

721.  Contracts  to  Adopt. 

722.  Consent  of  Parents. 

723.  Adoption  by  Deed  or  by  Judieial  Act. 
Parties. 
Evidence. 

Effect  of  Adoption. 

Child's  Bights  of  Inheritance  from  Parents. 
Child's  Bights  of  Inheritance  from  Kindred  of  Parents. 
Child's  Eights  of  Inheritance  by  Contract. 
Adoption  as  Bevoeation  of  Will  of  Adopting  Parent. 

731.    Bights  of  Inheritance  by  Parents. 

782.     Inheritance  by  Children  of  Adopted  Child. 

Effect  of  Adoption   on  Inheritance  by  Widow  of   Adopting 
Parent. 

Bevoeation  of  Adoption. 

Conflict  of  Laws    Belating  to  Adoption. 


724. 
725. 
72j6. 
727. 
728. 
729^. 
730. 


733. 

734. 
735. 


§718.  Definitions. 

By  adoption  a  quasi  parental  relation  was  sometimes  constituted 
at  the  civil  law.  Adoption  is  the  taking  or  choosing  of  another's 
child  as  one's  own,*  and  is  the  act  of  the  person  taking  and  re- 
ceiving the  child.''  The  mere  fact  that  one  cares  for  an  abandoned 
child  does  not  constitute  an  adoption.*  An  adopted  child  may 
come  within  the  designation  of  a  "  child,"^  but  not  of  "  bodily 
heirs."^^ 


§  719.  History. 

Adoption  exists  only  by  statute  being  unknown  to  the  common, 


11 


6.  Inst.  I.  11, 1;  Bouvier,  Law  Diet. 
' '  Adoption. "  In  re  Landers '  Estate, 
166  N.  Y.  S.  1036,  100  Misc.  635. 

7.  Smith  V.  Allen,  53  N.  T.  S.  114, 
32  App.  Div.  374. 

8.  Non-she-po  v.  Wa-win-ta,  37  Ore. 
213,  62  P.  15,  82  Am.  St.  B.  74^. 

9.  Virgin  v.  Marwick,  97  Me.  578, 
55  A.  520;  XT.  8.  Trust  Co.  v.  Hoyt, 
135  N.  T.  S.  849,  150  App.  Biv.  621. 

10.  Balch  V.  Johnson,  106  Tenn.  249, 
61  S.  W.  289. 


11.  In  re  Barling's  Estate  (Gal), 
159  P.  606;  In  re  Jobson's  Ejtate,  164 
Oal.  312,  128  P.  938;  Bahn  T.  Hamil- 
ton, 144  Ga.  644,  87  S.  E.  1061 ;  Mor- 
rison T.  Session's  Estate,  70  Mich. 
297,  38  N.  W.  249,  14  Am.  St.  B.  500 
(change  of  name  onlj  an  incident); 
Beach  y.  Bryan,  155  Mo.  App.  33, 133 
S.  W.  635;  In  re  Book's  Will  (N.  J. 
Prerog.),  105  A.  878;  In  re  Thome 'f 
Estate,  155  N.  Y.  140,  49  N.  R  661 
(affirming  48  K  T.  S.  1116,  23  App. 
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although  recognized  under  the  civil  law/'  and  in  this  country,  in 
Statoe  whose  jurisprudence  is  based  exclusively  oh  the  common 
law,  it  exists  only  by  statute.^*  It  has,  however,  been  recognized 
by  the  civil  law  from  the  earliest  days  of  its  existence,  and  on 
the  provisions  of  that  law  the  statutes  of  adoption  in  the  different 
States  of  the  Union  have  been  founded. 

By  the  civil  law  before  the  time  of  Justinian,  the  effect  of 
adoption  was  to  place  the  person  adopted  in  the  same  position 
he  would  have  held  had  he  been  born  a  son  of  the  adopter.  All 
the  property  of  the  adopted  eon  belonged  to  the  adoptive  father. 
The  adoptive  son  was  heir  to  his  adaptive  father,  if  Intestate, 
bore  his  nune,  etc.,  and  shared  the  sacred  rites  of  the  family  he 
entered.  It  sometimes  happened  under  this  law  that  a  son  lost 
the  suocession  to  his  own  father  by  being  adopted,  and  to  his 
adopted  father  by  a  subsequent  adoption.  To  remedy  this,  Justin- 
ian provided  that  the  son  given  in  adoption  to  a  stranger  should  be 
in  the  same  position  to  his  own  father  as  before^  but  gained  by 
adoption  the  succession  to  his  adoptive  father  if  he  die  intestate.** 

There  are  various  States  in  which  adoption  is  now  permitted, 
and  the  rights  of  the  parent  by  adoption  are  treated  substantially 
as  those  of  a  natural  parent.^*^  But  our  local  legislation  has  some* 
times  discountenanced  the  adoption  of  a  stranger  as  co-heir  with 
one'-s  own  ohild.^* 

Div.  624) ;  In  re  Huyck's  Estate,  99  12.  Hockftdaj  v.  Lynn,  200  Mo.  456, 

N.  Y.  8.   502,  49  Miflc.   391;   TJ.  8:  98  S.  V^.  585;  Ex  parte  Livingston, 

Trust  Co.  V.  Hoyt,  135  N.  T.  8.  849^,  135  N.  T.  8.  328, 151  App.  Div.  1  (re- 

150  App.  IMv.  621;  In  re  Ziegler,  143  versing  order  In  re  Livingston,  134  N. 

N.  Y.  8.  562,  82  Misc.  346;  Anony-  Y.  8.   148,  74  Misc.   494);    State  v. 

mous,  141  N.  Y.  8.  TOO,  80  Misc.  10;  Yturria  (Tex.),  189  8.  W.  291,  204  8. 

Long  v.  •Bufar,  58  Ore.  162,  113  P.  W.  315. 

59.  13.  Boss  ▼.  Boss,  129  Mass.  243,  37 

Adoption,  hevng  a  creation  of  eta-  Am.  B.  321;  Morrison  v.  Sessions,  70 

tute  unknown  to  the  common  law,  is  Mich.  297,  38  N.  W.  249;  Be  Thome, 

not   a   contractual  relation,   and  the  155  N.  Y.  140,  49  N.  E.  661. 

laws  of  the  place  where  it  occurred  ^o  14.   Sandars'  Justinian,   113,   115, 

not  become  part  of  the  contract  so  as  119. 

to   govern  all  the  rights,  which  the  15.   Yidal  v.   Commajere,    13    La. 

parties  may  have  as  an  incident  to  the  Ann.    516;    8ewall    v.    Boberts,    115 

relation,  as. the  right  of  inheritance  Mass.  262;   Bives  v.  8need,  25   Ga. 

in  land  situated  without  the  place  of  612;  Lunay  v.  Vantyne,  40  Yt.  501. 

adoption.     Calhoun  v.  Bryant,  28  8.  16.  Teal  v.  Sevier,  26  Tex.  516.  See 

D.  266,  133  N.  W.  266;  In  re  Knott  Johnson's  Appeal,  88  Pa.  346;  Wag- 

(Tenn.),  197  S.  W.  1097;  Harle  v.  ner  v.  Vamer,  50  la.  532.  An  adopted 

Harle     (Tex.     Civ.    App.),    166    8.  child  usually  inherits  from  the  adopt- 

W.  674 ;  Thompson  v.  Waits,  159  8.  ing  parent,  and  vice  versa,  the  natural 

W.  82.  parent  being  excluded  in  preference. 
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Under  the  Roman  civil  law  consanguinity  was  not,  as  our  Eng- 
lish common  law  r^ards  it^  an  essential  basis  to  the  filial  relation; 
for  infants  were  exposed  to  death,  and  indifference  to  blood  off- 
spring, as  well  as  to  the  ties  of  lawful  wedlock,  characterized  the 
law  of  family  in  the  decaying  age  of  the  Empire.  .  Adoption  was 
a  convenience,  however,  even  thus,  for  the  transmission  of  wealth 
and  titles;  and  by;  adoption,  moreover,  we  find  an  unfruitful 
couple  at  the  present  day,  and  in  our  own  country,  grafting  the 
tree,  in  obedience  to  the  best  parental  instincts." .  . 

§  720.  Statutes  P^^nxdttitig  Adoption/ 

Statutes  are  constitutional  authorizilig!tiie  adopti<xi  of  children 
without  notice  or  the  consent  of  the  natural  pairents,^*  and  ccm- 
^titutional  inhibitions  against^  impairment  of  contracts  are  not  ap- 
plicable as  the  relation  of  parent  and  child  i»>  a  stattis  and  not  a 
•contract*^^  As  statutes  for  adoption  are  in  derogation  of  the  com- 
mon law  it  is  usually  held  that,  they  s>hould  be 'Strictly- construed,'^ 


Davis  V.  Krugy  95  Ind.  1 ;  Humphries 
V.  Davis,  100  Ind.  274,  369,  422.  In 
Wisconsin  the  adopt^d  child's  real 
estate  follows  the  general  rule  of  de- 
scent. Hol^  V.  Bobbins,  53  Wis.  514. 
An  insurance  policy  in  favor  of  "chil- 
dren" will  include  an  adopted  child. 
Martin  v.  ^tna  Ins.  Co.,  73  Me.  25. 
Such  child  may  inherit  under  a  trust 
to  one's  "issue,"  though  not  where 
"heir  of  body*'  is  the  expression. 
Sewall  V.  Boberts,  115  Mass.  262.  And 
see  Ingram  v.  Soutten,  L.  B.  7  H.  L. 
408.  The  rights  of  an  adopted  heir, 
under  the  Texas  statute,  are  co-equal 
with  the  rights  of  the  other  heirs.  In 
this  respect  the  old  Spanish  law  is 
modified.  Eckford  v.  Knox,  67  Tex. 
200.  The  adopting  parent  should  sup- 
port and  is  entitled  to  the  minor 
child's  custody  and  services.  Tilley 
v.  Harrison,  91  Ala.  295;  Cofer  v. 
Scroggins,  98  Ala.  342.  Unless  a  eon- 
tract  of  adoption  expressly  provides 
otherwise,  the  adopting  parent,  retains 
the  usual  right  of  disposing  by  will, 
as  in  the  case  of  natural  offspring. 
Davis  V.  Hendricks,  99  Mo.  478.  An 
adopted  child  who  is  also  grandson  of 
the  adopting  parent  cannot  inherit  in 
a  twofold  capacity;  though  ordinarily 


the  adopted  child's  right  to  inherit 
from  his  natural  jparent  is  recognized 
by  statute*  I)^laAo  v.-  Bruerton,  148 
Mass.  619.  An  adopted  child's  domi- 
cile changes  during  minority  with 
that  of  the  adopting  parent  on  the 
usual  principle.  Woodward  ▼.  Wood- 
ward, 3  Pickle,  644. 

17.  The  adoption  of  illegitimate  off- 
spring was  one  method  of  legitimating 
subsequently  at  the  civil  law,  thus  dis- 
pensing with  the  parental  marriage. 
Blythe  v.  Ayres,  96  Cal.  533.  Public 
acknowledgment  by  the  parent  was 
another;  and  both  modes  prevail  in 
parts  of  this  country.  Stimaony  §$ 
6632,  6633;  p.  353,  notes. 

18.  Purinton  v,  Jamrock,  195  Mass. 
187,  80  N.  E.  802;  In  re  Beers,  78 
Wash.  576,  139  P.  629. 

19.  In  re  Ziegler,  143  N.  T.  S.  562, 
82  Misc.  346. 

20.  In  re^  Co?za,  163  Cal.  514,  126 
P.  161;  In  re  KeUy,  25  Cal.  App.  651, 
145  P.  156;  Appeal  of  Woodward,  81 
Conn.  152,  70  A.  453;  Bresser  v.  Saar- 
man,  112  la.  720,  84  N.  W.  920;  Pur- 
inton V.  Jamrock,  19^  Mass.  187,  SO 
N.  E.  802;  Hockaday  v.  Lynn,  200 
Mo.  456,  98  S.  W.  585;  Sararin  T. 
Union  B.  Co.,  55  8.  W.  92,  153  Mo. 
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and  it  must  be  shown  that  every  essential  requirement  of  the 
statute  has  been  complied  with,**^  but  it  is  often  held  that  the 
intent  of  such  statutes  being  patemsll  in  nature  should  be  carried 
out  by  a  liberal  construction,^  and  by  giving  the  words  used  their 
ordinary  meaning.^* 

An  a<jt  eonfcfrriiig  the  right  of  inheritance  on  adopted  children 
may  be  construed  retrospectively  to  apply  to  children  already 
adopted,"  but  a  change  in  the  statutes  of  distribution  will  not 
alter  rights  to  inherit  expressly  granted  to  adopted  children.'*. 

§  721.  Contracts  to  Adopt. 

A  contract  to  adopt  another  is  valid,^*  and  may,  in  the  absence 


479 ;  Tbomas  ▼«.  Malonei  liZ  Ma4  App. 
193,  126  S.  W.  522;  Jn  re  Book's 
Win  (N.  J,  Prerog.),  10?  A.  878/  In 
re  Ziegler,  143  N.  Y.  S.  562,  82  Misc. 
346;  Lon^  T.  I^uflif ,  SS  Ore.  162,  113 
P.  59;  In  re  Knott  (Tenn.),  197  S. 
W.  1097.  See  SuceesJsion  of  Caldwell, 
114  La.  195,  38  So.  140,  108  Ain.  St. 
B.  (act  as  to  adoption  of  minors  does 
not  repeal  prior  act  as  ifo  adoption  of 
aduhs).  See  Succession  of  Dupre,  116 
La.  1090,  41  So.  324  (later  act  super- 
seding earlier). 

21.  In  re  Sharon's  Estate  (Cal.), 
177  P.  288. 

22.  People  v.  Wethel,  202  111.  App. 
77;  Seibert' V.  Sfebert,  170  la.  561, 
153  N.  W.  160;  Ferguson  t.  Herr,  64 
Neb.  649,  94  N.  W.  542;  Ransom  v. 
New  York,  C.  &  St.  L.  By.  Co.,  93  Ohio 
St.  223,  112  N.  E.  586;  In  re  Brown's 
Adoption,  25  Pa.  Super  Ct.  259. 

23.  Appeal  of  Woodward,  81  Conn. 
152,  70  A.  453  (not  controlled  by  an- 
alogy of  Boman  adoption) ;  In  re 
Evans*  Estate,  47  Pa.  Super.  Ct.  196; 
Harle  ▼.  Harle  (Tex.  Civ.  App.), 
166  8.  W.  674. 

24.  In  re  BasmUsseti's  Estate,  114 
Minn.  324,  131  N.  W.  325;  l>odin  v. 
Dodin,  162  N.  Y.  635,  57  N.  E.  1108, 
44  N.  Y.  S.  800,  16  App.  Div.  42;  In 
re  Havsgord's  Estate,  34  S.  D.  131, 
147  N.  W.  378.  See  In  re  Bowdoin  's 
Estate  (N.  J.),  98  A.  514,  100  A. 
1069.  See  Von  Beck  v.  Thomaen,  167 
N.  Y.  601,  60  N.  E.  1121,  60  N.  Y.  S. 


10»4,  44  App.  Div.  373,  t  N.  Y.  Ann. 
Ca^.  33'  (wjiere  child  abandoned  prior 
to  enactment  of  statute,  consent  of 
parent  required  by  statute  is  not 
necessary). 

25.  Biley  v.  Day,  88  Kan.  503,  129 
P.  524. 

2«.  In  re  Herricl^^s  Estate,  124 
Minn.  85,  144  N.  Y.  455.  (enforced 
under  laws  of  forum);  Barney  v. 
Hutchinson  (N.  M.),  177  P.  890. 

A  father,  unable  to.  provide  for  his 
infant  child,  may  transfer  the  custody, 
Control,  and  right  to  the  services 
thereof  to  another,  subject  to  the 
right  of  a  court  of  equity  to  inter- 
fere in  the  interest  of  the  child. 
Judgment  (1907)  105  N.  Y.  S.  1131, 
120  App.  Div.  903  (affd.,  Middle- 
worth  V.  Ordway,  191  N.  Y.  404,  84 
N.  E.  291;  Middleworth  v.  Ordway, 
98  N.  Y.  S.  10,  49  Misc.  74). 

An  agreement  "by  a  father  to  pay 
for  support  of  a  minor  child  in  an 
orphanage  asylum  and  on  failure  to 
relinquish  all  control  of  the  child  is 
unilateral  and  unenforcable,  so  as  to 
deprive  the  father  of  custody.  Cleve- 
land Christian  Orphanage  v.  Barcus, 
35  Ohio,  Cir.  Ct.  B.  151;  In  re  Evans' 
Estate,  47  Pa.  Super.  Ct.  196;  Clark 
V.  West,  96  Tex.  437,  73  S.  W.  797. 

Avoiding  contract.  Harrison  v. 
Harker,  44  Utah,  541,  142  P.  716. 
See  Mulaney  v.  Cameron,  98  Kan.  620, 
159  P.  1<?,  99  Kan.  70,  424,  161  P. 
1180,  99  Kan.  677,  162  P.  1172  (con- 
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of  statutory  restriction  be  oral,""  when  shown  by  clear  and  con- 
vincing proof,^^  but  mere  statements  of  a  deceased  person  and 
surrender  of  children  to  him  may  not  be  enough  to  satisfy  the 
etatute^^*  and  evidence  of  adoption  vx^j  not  be  enough  to  show  a 
contract  that  the  adopted  child  should  inherit  as  a^  heir.'^ 

.  An  oral  contract  of.  adoption  may  be  enforced  in  equity  although 
the  statute  on  the  subject  is  not  complied  with  where  the  contract 
is  partially  executed  by  taking  the  child  a^d  treating  her  aa  a 
natural  child  and  where  the  child  performs  the  usual  duties  of  a 
child.*^  So  a  contract  of  adoption  made  by  the  adopting  parent 
with  the  grandmother  of  the  child  and  ratified  by  the  naother  may 
foe  enforced  at  suit  of  the  child  as  the  party  for  whose  benefit  the 
contract  was  made.'^  The'  plaintifiF  in  an  action  to  enforce  a  con- 
tract  of  adoption  is  not  barred  by  his  laches  where  he  brought  suit 
within  a  few  months  of  the  death  of  the  defendant  although  the 
plaintiff  was  thirty  years  old  at  the  tim^  where  the  contract  to 


sent  of  court  required  for  legal  adop- 
tion). See  Bowins  t.  English,  138 
Mich.  178,  101,  N.  W.  204,  11  Det. 
Leg.  N.  517. 

87.  Odenbreit  ▼.  Utheim,  131  Minn. 
56,  154  N.  W.  741;  McElvain  ▼.  Mc- 
Elvain,  171  Mo.  244,  71  S.  W.  142 
(contract  performed  by  child  will  be 
enforced  in  equity) ;  Martin  v.  Mar- 
tin, 250  Mo.  539,  157  S.  W.  575;  Sig- 
naigo  V.  Signaigo  (Mo.),  205  S.  W. 
23;  Lindaley  ▼.  Patterson,  177  S.  W. 
826,  L.  B.  A.  1915F,  680;  Thomas  y. 
Malone,  142  Mo.  App.  193,  126  S.  W. 
522 ;  Buck  V.  Meyer,  —  Mo.  App.  — , 
190  S.  W.  997  (enforceable  in  equity) ; 
In  re  Carroll's  Estate,  219  Pa.  440, 
68  A.  1038;  Appeal  of  Jaquay,  Id. 
See  In  re  Thome's  Estate,  155  N,  Y. 
140,  49  N.  E.  661.  See  Smith  v.  Allen, 
161  N.  T.  478,  55  N.  E.  1056  (affg. 
64  N.  Y.  S.  1116,  34  App.  Div.  624) 
(private  agreements  void  under  sta- 
tute). See  Benson  v.  Nicholas,  254 
Pa.  55,  98  A.  775. 

28.  A  defective  adoption  paper  is 
competent  evidence  of  a  contract  to 
adopt.  Prince  v.  Prince,  194  Ala. 
455,  69  So.  906;  Fisher  v.  Davidson 
(Mo.),  195  8.  W.  1024  (living  with 
another  as  his  child).   Qranthem  ▼• 


Gossett,  182  Mo.  651,  SI  S.  W.  895; 
In  re  land's  Estate,  90  Wash.  10, 155 
P.  159. 

29.  Bahn  ▼.  Hamilton,  1.44  Ga.  644, 
87  S.  E.  1061 ;  Heath  v.  Cuppel,  163 
Wis,  62,  157  N.  W*  527. 

80.  Felon  v.  Felon,  95  Neb.  323, 145 
N.  W.  634. 

An  agreement  to  adopt  a  chUd  **ei 
our  own"  and  provide  for  and  rear 
him  accordingly,  though  an  agreement 
to  make  him  an  heir,  could  not  pre- 
vent a  free  disposal  of  the  property 
by  deed  or  wilL  Pemberton  y.  Perrin, 
94  Neb.  718,  144  N.  W.  164;  Dopp- 
mann  v.  Doppmann,  114  N.  Y.  B.  620, 
137  App.  Div.  82  (judg.  aifd..  Same 
V.  Muller  (1910),  122  N.  Y.  8.  1126, 
137  App.  Div.  82)  ;  Masterson  v.  Har- 
ris, 179  S.  W.  284  (conforming  to 
answer  to  certified  questions).  Sup. 
174  S.  W.  670;  Winke  y.  Olson,  164 
Wis.  427,  160  N.  W.  164. 

81.  Malaney  y.  Cameron,  98  Kan. 
620,  159  P.  21;  Fisher  v.  Davidson 
(Mo.),  196  S.  W.  1024,  L.  B.  A 
1917F,  692. 

82.  Crawford  v.  Wilson,  139  Ga. 
654,  78  S.  E.  30,  44  L.  B.  A.  (N.  8.) 
773. 
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adopt  had  never  been  repudiated  and  the  plaintiff  never  knew  the 
identity  of  her  mother  until  the  death  of  the  defendant." 

An  oral  contract  of  adoption  may  be  enforced  in  the  State 
where  the  parente  live  although  the  contract  was  made  in  another 
State  where  the  statutes  require  formal  proceedings  which  have 
never  been  complied  with  where  in  both  States  an  oral  contract 
of  this  nature  may  be  enforced  in  equity.** 

Where  one  treats  another  as  his  child  on  the  parent's  making 
this  a  condition  of  taking  the  child  this  shows  an  executed  agree- 
ment to  adopt  the  child  which  is  binding  in  the  absence  of  a  deed 
of  adoption.*"  A  father  may  be  bound  by  a  contract  to  adopt 
although  his  wife^  who  does  not  join  in  the  contract,  will  not  be 
barred  of  her  rights  of  inheritance  by  the  adoption,**  but  an  unex- 
ecuted contract  to  adopt  cannot  be  enforced  by  giving  the  child 
rights  in  the  estate  of  the  son  of  the  adoptive  parent.  The  equi- 
table relation  resulting  from  the  contract  makes  the  child  for  some 
purposes  the  child  of  the  adoptive  parent,  but  cannot  give  any 
rights  against  the  property  of  the  relatives  of  the  parent*^ 

It  is  a  sufficient  consideration  for  an  agreement  to  adopt  that 
the  child  I^f t  his  parents  and  lived  with  the  foster  parents,**  but 
after  a  divorce  awarding  custody  of  a  child  to  the  mother,  any 
agreement  by  the  father  to  allow  the  child  to  be  adopted  by  another 
is  void  for  lack  of  consideration,  as  the  father  has  no  control  over 
such  child.** 

The  measure  of  damages  for  breach  of  a  contract  to  adopt  is  not 
the  value  of  the  share  of  the  estate  which  the  plaintiff  would  have 
inherited  if  adopted,  but  is  the  value  of  the  services  rendered  or 
outlay  incurred  on  the  faith  of  the  promise.*^ 

§  722.  Consent  of  Parents, 

Unless  required  by  statute  consent  of  the  natural  parents  in  not 
necessary  to  adoption,*^  but  the  consent  of  both  the  natural  parents 

9i,   Crawford  v.  Wilson,   139   Ga.  8^.   Mulaney   t.   Cameron    (Kan.), 

654    78  S.  E.  30,  44  L.  B.  A.  (N.  S.)  161  Pac.  1180. 

773.  88.    Lee   v.   Bermingham,    199    111. 

34.  Fisher  v.  Davidson   (Mo.),  195  App.  497. 

8.  W,  1024,  L.  B.  A.  1917F,  692.  39.  Fugate  v.  Allen,  119  Mo.  183, 

35.  Crawford   v.   Wilson,    139   Ga.       95  S.  W.  980. 

«54,  78  8.  E.  30 ;  Lynn  v.  Hockaday,  40.  Sandham  v.  Grounds,  36  C.  C-  A. 

162   Mo.   Ill,  61  8.  W.  885,  85  Am.  103,  94  F.  83. 

St.  B.  480.  41.  Clarkson  v.  Hatton,  143  Mo.  47, 

36.  Middleworth  v.  Ordway,  191  N.  54,  44  8.  W.  761,  39  L.  B.  A.  748,  65 
T.  404,  84  N.  E.  291,  Am.  8t.  B.  635 ;  Haworth  v.  Haworth, 

123  Mo.  App.  303,  100  8.  W.  531. 
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i&  usually  required/^  uuless  the  child  is  a  foundling  of  abandoned/^ 
when  the  consent  of  the  charitable  institution  having -control  of  the 
foundling  may  be  required.**  An  adoption  may  be  sustained 
where  the  natural  parents  are  present  in  court  at  the;  time  and 
consent  to  it,  although  no  formal  written  oond^t  to  the  adoption 
Avas  mpde  by  them.**  A  consent  obtained  by  duress  is  not  binding 
and  may  be  set  aside,**  and  a  decree  of  divorce  giving  one  i)arent 


42.  In  re  Sharon's  Estate  (Cal.)i 
177  P.  283;  In  re  CooBa,  163  Oal.  514, 

126  P.  161;  Mock  V.  Neffler  (Ga.),  9^5 
S.  E.  673  (mother  not  enough  unless 
child  is  illegitimate  or  father  is 
dead) ;  Hopkins  v.  Antrobus,  120  la. 
21,  94  N.  W,  851;  Holmea  v.  Derrig, 

127  la.  625,  103  N.  W.  973  (grand- 
parents where  parents  both  dead) ; 
Carter  v.  Botts,  77  Kan.  765,  93  P. 
584 ;  Taber  y.  Douglass,  101  Me.  363, 
64  A.  653. 

Where  a  wife,  adopting  a  child, 
thereafter  became  discovert  by  di- 
vorce, her  remarriage  after  two  years 
did  not  invalidate  the  adoption. 
Lindsley  v.  Patterson,  177  8.  W.  826, 
L.  R.  A.  1915E,  680;  In  re  Wright, 
79  Neb.  10,  112  N.  W.  311;  Tiffany 
V.  Wright,  Id. 

Where  the  statute  does  not  require 
that  the  consent  of  the  natural  par- 
ents of  a  child  to  his  adoption  be  in 
writing,  it  is  sufficient  if  such  parent 
is  present  in  court  at  the  hearing  of 
the  petition  for  adoption  and  makes 
no  objection.  Milligan  v.  McLaugh- 
lin, 142  N.  W.  675,  46  L.  R.  A.  (N. 
S.)  1134;  Luppie  v.  Winans,  37  N.  J. 
Eq.  245;  In  re  McDcvitt,  162  N.  T. 
S.  1032,  176  App.  Div.  418;  In  re 
Johnston,  137  N.  T.  S.  92,  76  Misc. 
374;  Allison  v.  Bryan,  26  Okla.  520, 
109  P.  934  (mother  of  bastard  must 
consent) ;  In  re  Bastin,  10  Pa.  Super. 
Ct.  570  (adoption  invalid  where  con- 
senting parent  died  before  petition 
filed);  In  re  Knott  (Tenn.),  197  9. 
W.  1097;  In  re  Lease,  99  Wash.  413, 
169  P.  816;  State  v.  Wheeler,  43 
Wash.  183,  86  P.  394;  In  re  McCor- 
micV's  Estate,  108  Wis.  234,  84  N.  W. 
148,  81  Am.  St.  R.  890. 


48.  Omaha  Water  Co.  v.  Schamel, 
147  F.  502,  79  O.  C.  A.  68;  Ex  parte 
Hart,  130  P.  704;  In  re  Keljy,  25 
Cal.  App.  651,  145  P.  156  (failure  of 
parents  to  support  child  for  a  year  ia 
not  >  abandonment) ;  Anderson  v. 
Blakesly,  155  la.  430,  136  N.  W.  210; 
Succession  of  Dupre,  116  La.  1090,  41 
So.  324;  Taber  v.  Douglass,  101  Me. 
363,  64  A.  653;  In  re  Edds,  137  Mass. 
346  (court  will  appoint  guardian  ad 
litem  for  such  child  with  parents  to 
consent  to  adoption) ;  In  re  Wright, 
79  Neb.  10,  112  N.  W.  311;  Tiffany  v. 
WrigEt,  Id.;  Wood  v.  Wood,  77  K  J. 
Eq.  593,  77  A.  91;  In  re  Potter,  85 
Wash.  617,  149  P.  23. 

44.  Ex  parte  Martin,  29  Ida.  716, 
161  P.  573  (only  when  legally  placed 
in  custody  of  the  institution) ;  Ex 
parte  Courtright,  167  Mich.  689,  133 
N.  W.  820. 

Consent  "by  institution.  Affidavit 
of  consent  to  adoption  which  avers 
that  affiant,  the  matron  of  a  hospital, 
having  control  of  the  child,  consents 
to  adoption  held,  by  equally  divided 
court,  in  compliance  with  Comp.  Laws, 
§  8777,  authorizing  adoption.  Fisher 
V.  Gardnier,  183  Mich.  660, 150  N.  W. 
358;  Beach  v.  Bryan,  155  Mo.  App. 
33,  133  S.  W.  635  (only  when  child 
placed  with  institution  by  order  of 
court)  ;  In  re  Korte,  139  N.  Y.  8.  444, 
78  Misc.  276.  See  Jain  ▼.  Priest 
(Ida.),  164  P.  364  (society  appointed 
guardian  may  not  consent;  to  adop- 
tion). 

45.  Milligan  v.  McLaughlin  (Neb.), 
142  N.  W.  675,  46  L.  R.  A.  (N.  S.) 
1134 

46.  Phillips  V.  Chase,  203  Maw. 
556,  89  N.  E.  1049. 
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the  custody  of  the  child  does  not  render  xumecessarj  the  consent 
of  the  other.*^ 

•  •  • 

The  consent  of  the  adoptive  parents  may  be  assumed,*'  and  the 
consent  of  the  father  may  be  assumed  on  evidence  that  the  chiJd 
lived  in  the  family  without  objection  from  him/'  or  it  may  be 
presumed  that  a  non-consenting  mother  was  living  apart  from  her 
husband  so  that  her  consent  was  unnecessary.** 

§  723.  Adoption  by  Deed  or  by  Judicial  Act. 

The  method  of  adoption  in  States  which  permit  it  is  pointed 
out  by  local  law.  In  some  States  a  written  instrument  must  be 
executed  and  recorded,  and  the  proceedings  are  in  the  nature  of 
a  solemn  contract^*^  and  adoption  must  be  evidenced  by  a  formal 
deed  or  other  writing,^^  which  should  be  liberally  construed  accord- 
ing to  its  intent,"  and  such  deed  may  be  valid  although  the  require- 
ments of  the  statute  are  not  fully  complied  with/*  and  may  be 


47.  Willis  V.  Bell,  86  Ark.  473,  111 
S.  W.  808;  Bell  v.  Krauss,  169  Cal. 
387,  146  P.  874.  See  Seibert  v.  Sei- 
bert,  170  Iowa,  561,  153  N.  W.  160 
(separation). 

48.  Sayles  v.  Christie,  187  IlL  420, 
58  N.  E.  480. 

49.  Lindsley  v.  Patterson,  177  S.  W. 
826,  L.  R.  A.  1915F,  680. 

50.  James  v.  James,  35  Wash.  655, 
77  P.  1082  (false  statement  of  father 
that  mother  dead  will  not  invalidate 
adoption). 

51.  Tyler  v.  Beynolda,  53  Iowa,  146; 
Fonts  V.  Pierce,  64  *Ia.  71;  Ban- 
croft V.  Heirs,  53  Vt.  9;  In  re  John- 
son, 98  Cal,  531. 

52.  Monk  v.  McBaniel,  120  6a. 
480,  47  8.  E.  931  (void  where  deed 
did  not  show  residence  of  parties  in 
county) ;  Patterson  r.  Carr  (Iowa), 
166  N.  W.  449  (giving  residence  of 
parties) ;  Bresser  v.  Saarman,  112 
Iowa,  720,  84  N.  W.  920;  Mannel  v. 
Beck,  127  N.  Y.  S.  266,  70  Misc. 
357  (proof  of  the  authority  of  the  offi- 
1061;  Appeal  of  Landy,  Id.;  In  re 
Hnghes'  Estate,  225  Pa.  79,  73  A. 
1061;  Appeal  of  Landy,  Id.;  In  re 
Phiflips*  Estate,  17  Pa.  Super.  Ct. 
103  (will  mentioning  legatee  as 
adopted    child    is    ineffective,  where 


legatee  dies  before  testator  as  will  is 
effective  only  on  death  of  testator) ; 
Powell  V.  Ott  (Tex.  Civ.  App.),  146 
8.  W.  1019;  Conrad  v.  Herring,  36 
Tex.  Civ.  App.  616,  83  S.  W.  427 
(mentioning^  one  as  adopted  child  in 
deed  is  insufficient) ;  James  v.  James, 
35  Wash.  650,  77  P.  1080  (void  where 
not  recorded).  See  Moon  v.  Harness, 
33  Ohio  Cir.  Ct.  B.  337  (heir  may  be 
created  by  will  without  adoption). 

53.  Fosburg  v.  Rogers,  114  Mp.  122, 
21  S.  W.  82,  19  L.  R.  A.  201.  See 
Thompson  v.  Waits,  159  8.  W.  82 
(ineffective  where  adopting  parents 
have  no  children  and  deed  provides 
that  adopted  child  should  be  only 
coheir  with  other  heirs). 

An  indenture  of  apprenticeship  is 
not  jui  adoption  unless  clearly  so 
stated.  In  re  Bowdoin's  Estate  (N. 
J.)  100  A.  1069,  98  A.  514;  In  re 
Wallace's  Estate,  218  Pa.  39,  66  A. 
1098 ;  Appeal  of  Brittain,  Id, 

54.  Bumes  v.  Burnes,  132  F.  485; 
Gatch  V.  Same,  70  C.  C.  A.  357,  137 
P.  781  (wives  not  separately  exam- 
ined); Hilpire  v.  Claude,  109  Iowa, 
159,  80  N.  W.  332,  46  L.  B.  A.  171, 
77  Am.  St.  Rep.  524  (improperly  in- 
dexed in  records) ;  Sires  v.  Melvin, 
135  Iowa,  460, 113  N.  W.  106;  Homer 
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void  where  not  acknowledged  or  recorded  as  required  by  law,*'"  as 
where,  under  a  statute  requiring  the  acknowledgment  of  the  par- 
ents, an  adoption  is  defective  where  not  acknowledged  by  the  foster 
father  who  had  previously  adopted  tihe  child."* 

A  contract  of  adoption  will  not  be  construed  as  an  adoption.*'^ 
In  other  States  a  judicial  decree,  upon  due  notice  to  kindred  or 
their  assent,  is  requisite,**  and  an  adoption  by  deed  may  have  no 
effect  on  a  court  which  had  previously  acquired  custody  of  the 

y.  Maxwell,  171  Iowa,  660,  153  N.  W.  withont  notice  to  tlie  latter,  is  invalid. 
331;  Succession  of  Dupre,  116  La. 
1090,  41  So.  324  (certificate  of  au- 
thority of  justice  who  took  acknowl- 
edgmelit  lacking) ;  Cook  v.  Bartlett, 
179  Mass.  576,  61  N.  £.  266  (certifi- 
cate of  acknowledgment  incorrect) ; 
Lindsley  v.  Patterson,  177  S.  W.  826, 
L.  R.  A.  1915F,  680;  J.  M.  Guffey 
Petroleum  Co.  v.  Hooks,  47  Tex.  Civ. 
App.  560,  106  S.  W.  690  (failure  of 
clerk  to  record  as  directed). 

55.  Cook  V.  Echols,  —  Ala.  App. 
— ,  80  So.  680;  Lamb's  Estate  v. 
Morrow,  140  Iowa,  89,  117  N.  W. 
1118;  J.  M.  Guffey  Petroleum  Co.  v. 
Hooks,  47  Tex.  Civ.  App.  560,  106  8. 
W.  690. 

56.  Long  V.  Dufur,  58  Or.  162,  113 
P.  59. 

57.  Riley  v.  McKinney,  167  Iowa, 
508,  149  N.  W.  603. 

58.  Ballard  v.  Ward,  89  Penn.  St. 
358;  Humphrey,  Appellant,  137  Mass. 
84,  346.  The  Louisiana  statutes,  as 
to  adoption,  do  not  mean  to  abridge 
the  right  of  a  natural  tutor  to  his 
minor  child.  Succession  of  Forstall, 
25  La.  Ann.  430.  The  adoption  by 
instrument  may  require  the  surviving 
parent  to  assent.  Long  v.  Hewittt,  44 
Iowa,  363.  But  the  release  of  parental 
authority  is  not  revocable  at  pleas- 
ure. Jones  V.  Cleghom,  54  Ga.  9. 
Equity  cannot  dispense  with  strict 
statute  compliance  as  to  adoption. 
Long  V.  Hewitt,  supra. 

Consent  of  an  orphan  asylum  from 
which  the  child  was  taken  was  held 
essential  in  Ex  parte  Chambers,  80 
Cal.  216.  An  order  based  upon  the 
child's   abandonment  by  the  parent, 


SehiltE  V.  Roenitz,  86  Wia.  31;  Jfs 
parte  Clark,  87  Cal.  638;  In  the  Mat- 
ter of  Charles  B.  Clements,  78  Mo. 
352.  But  the  putative  father  of  ax 
illegitimate  child  is  not  entitled  to 
notice;  and  the  assent  of  the  ehUd's 
guardian  here  sufiSces.  Gibson^  Ap- 
pellant, 154  Mass.  378.  Where  adop- 
tion by  written  instrument  prevails, 
an  informal  instrument  might  operate 
as  a  contract  for  specific  performance. 
Healey  v.  Simpson,  113  Mo.  340. 

A  statute  making  an  adopted 
child  legally  the  child  of  the  parents 
by  adoption  is  not  unconstitntioBal 
unless  interfering  with  vested  rights. 
Sewall  V.  Roberts,  115  Mass.  262.  Un- 
der the  rule  of  comity,  adoption  in 
another  State  may  be  here  reeogniied 
under  suitable  circumstances.  Ross 
V.  Ross,  129  Mass.  243;  Van  Matre 
V.  Sankey,  148  HI.  536.  But  not  where 
the  courts  of  that  State  had  not  juris- 
diction. Foster  v.  Waterman,  124 
Mass.  592.  General  rules  of  descent 
are  not  necessarily  or  presumably 
changed  by  statutes  of  adoption;  but 
on  death  of  an  adopted  child  his 
estates  goes  to  his  blood  relations. 
Reinders  v.  Koppelmann,  68  Mo.  482. 
As  to  petitions  for  adoption,  see  137 
Mass.  84,  346.  That  the  child  who 
permitted  himself  to  be  adopted  as  an 
heir  knew  the  adopting  parent  to  he 
of  feeble  or  unsound  mind,  is  not 
fraud  sufficient  to.  avoid  the  adoption. 
Brown  et  at.  v.  Brown,  101  Ind.  340. 
The  rights  conferred  by  adoption  can- 
not be  divested  by  the  will  of  the 
adopting  parent.  Hosser  's  Succeesion, 
37  La.  Ann.  839.    As  to  adoption  by 
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child/*  Wh^re  a  petition  for  ajdpption  is  filed  in  the  wrong 
county,  and  all 'parties  are  there  represented  and.  consent  to  a 
decree  of  adoption  of  a  court,  whereas  the  court  in  another  county 
where  the  child  lived  should  have  entertained  the  petition,  the 
adopting  parent  is  thereaftier  estopped  to  deny  the  validity  of  the 
decree,  and  the  heirs  of  tlie  adopting  parent,  in  case  of  her  death, 
are  also  estopped.'  The  statute  limiting  jurisdiction  to  the  court 
where  the  infant  lives  was  designed  for  the  benefit  of  the  child 
and  to  prevent  an  adoption  where  the  child  might  bo  ignorant  of  his 
rights  and  to  furnish  a  record  there  where  he  might  readily  ascer- 
tain his;  status.  The  statute  was  not  designed  to  cut  down  the 
rights  of  the  child.**' 

The  consent  of  the  minor  to  adoption  may  be  assumed.** 

§  724.  Parties. 

The  adopting  parties  may  under  the  statutes  usually  be  a  hus- 
band and  wife,**  or  persons  of  sound  mind,**  not  non-residents.** 
The  statutes  sometimes  require  that  both  the  adopting  husband 
and  his  wife  shall  join  in  the  adoption,**  in  which  event  adoption 
cannot  take  place  where  one  of  them  is  insane.**  The  guardian 
is  not  a  n-ecessary  party.*' 

Adoption  relates  usually  to  minors  and  not  to  adult  cbildren,** 
but  adults  may  usually  be  adopted,**  and  the  word  "  child  "  in 
adoption  statutes  includes  an  adult.'*     A  relative  of  the  adopting 


a  husband  with  or  without  his  wife's 
consent,  see  Stanley  v.  Chandler,  53 
Vt.  ei9;  Krug  v.  Davis,  87  Ind.  590. 

59.  Murphree  v.  Hanson  (Ala.)}  72 
8o.  437. 

00.  Milligan  v.  McLaughlin  (Neb.), 
142  N.  W.  675,  46  L.  B.  A.  (N.  8.) 
1134.    . 

61.  Morrison  v.  Sessions'  Batate, 
70  Mich.  2^7,  38  N.  W.  249,  14  Am. 
St.  Rep.  500  (when  for  benefit  of 
child). 

68.  Markov^r  v.  Krauss,  132  Ind. 
294,  31  N.  E.  1047,  17  L.  R.  A.  806. 

63.  In  re  Sharon's  Estate  (Cal,), 
177  P.  283  (that  adopting  person  is 
ten  yeam  older  than  person  adopted) ; 
CoUamore  v.  Learned,  171  Mass.  99, 
50  K..E.  518  (aged  person  m&f  adopi 
rigorous  adult). 

64.  Knight  V.  Gallaway,  42  Wash. 
413,  85  P.  21. 

49 


66.  Jones  t.  Bean,  136  HI.  App. 
545 ;  Lindsley  v.  Patterson,  177  S. 
W.  826,  L.  R.  A.  1915F,  680. 

66.  Watts  V.  Dull,  184  HI.  86,  56 
N.  E.  303y  75  Am.  St.  Rep.  141. 

67.  Shirlej  v.  Grove,  51  Ind.  App. 
17,  98  N.  E.  874;  Leonard  v.  Honis- 
fager,  43  Ind.  App.  607,  88  N.  E.  91. 
See  Egoff  v.  Board  of  Children's 
Guardians  of  Madison  County,  170 
Ind.  238,  84  N.  E.  151. 

68.  See  Moore,  Re,  14  R.  I.  38. 

69.  Succession  of  Caldwell,  114  La. 
196,  38  So.  140,  108  Am.  St.  Rep. 
341 ;  CoUamore  v.  I^earned,  171  Mass. 
99,  50  N.  E.  518  J  Mellville  v.  Wick- 
ham,  Tex.  Civ,  App.,.  169  S.  W.  1123; 
contra,  Succession  of  Pizzati,  141  La. 
645,  75  So.  498.  See  Bartholow  v. 
Davies,  276  111.  505,  114  N.  E.  1017. 

.70..  Sheffield  v.  Franklin,  151  Ala. 
492;,  44  So.  373;  Markover  v.  Krauss, 
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parent/*  or  persons  of  different  race  from  the  adopting  parents, 
may  be  adopted.^^ 

§  725,  Evidence. 

A  presumption  of  adoption  is  not  raised  by.  the  fact  that  children 
are  living  in  the  family  of  another/*  and  have  tfken  his  name/* 
but  after  the  lapse  of  time  adoption  may  be  presumed  on  evidence 
that  the  child  had  lived  with  and  been  treated  as  a  child  of  the 
alleged  adopting  parent.'*' 

Where  adoption  records  have  been  destroyed  they  may  be  proved 
by  oral  evidence/*  but  adoption  cannot  be  shown  by  general  repu- 
tation of  adoption/'  and  a  reference  in  a  will  to  one  as  adopted  is 
not  conclusive  evidence  of  prior  adoption/'  The  identity  of  the 
adopted  child  may  be  shown  although  not  properly  named/* 

The  burden  of  proof  is  on  one  attacking  an  adoption  regularly 
made/®  but  one  claiming  rights  of  inheritance  as  an  adopted  child 
has  the  burden  of  proving  the  adoption.*^  One  claiming  adoption 
as  against  the  objection  of  the  natural  parent  must  prove  it  by  the 
clearest  evidence.** 


132  Ind.  294,  31  N.  E.  1407,  17  L.  R. 
A.  806  (child) ;  In  re  Moran's  Estate, 
151  Mo.  555,  52  S.  W.  377. 

71.  Billings  v.  Head,  184  Ind.  361, 
111  N.  E.  177  (grandchild).  See 
Hodges'  Heirs  v.  Kell,  125  La.  87, 
51  So.  77  (adoption  of  illegitimate 
child  of  white  man  and  negro  woman). 

72.  In  re  Pepin's  Estate,  53  Mont. 
240,  163  P.  104. 

73.  In  re  Kuehn's  Estate,  170  N. 
Y.  S.  900  Henry  t.  Taylor,  16  S.  B. 
424,  9^  N.  W.  641.  See  Daniels  v. 
Butler,  149  N.  W.  264  (decree  niodi- 
fied  on  rehearing  150  N.  W.  1081). 
See  Wales  v.  Holden,  209  Mo.  562, 
108  8.  W.  89.  See  McColpin  v.  Mc- 
Colpin's  Estate,  Tex.  Civ.  App.  1903, 
75  S.  W.  824. 

74.  In  re  Hnyck's  Estate,  99  N.  T. 
S.  502,  49  Misc.  391.  See  Balcer 
V.  Payne,  —  Mo.  App.  — ,  198  S.  W. 
75   (evidence  of  name  is  admissible). 

75.  In  re  Herrick's  Estate,  124 
Minn.  85,  144  N.  W.  455;  Martin  v. 
Martin,  250  Mo.  539,  157  8.  W. 
575;  Coombs  v.  Cook,  55  Okla. 
326,     129    P.     698     (where     records 


destroyed.  See  Boberta  v.  Boberts, 
2»3  F.  775;  138  C.  C.  A.  102. 
See  Seibert  v.  Seibert,  170  Iowa, 
561,  153  N.  W.  160.  See  Heath  v. 
Cuppel,  163  Wis.  62,  157  N.  W.  527. 

76.  Kennedy  v.  Borah,  226  111.  24S, 
80  N.  E.  767;  Coombs  r.  Cook,  35 
Okla-  326,  129  P.  698.  See,  however, 
In  re  Sharon's  Estate  (Cal.),  177  P. 
283  (general  statements  of  persons 
who  saw  the  records  are  insufficient). 

77.  Lane  r.  Saunderd,  —  Tex.  Civ. 
App. — ,  201  S.  W.  1018. 

78.  In  re  Phillips'  Estate,  17  Pa. 
SnpeT.  Ct.  103. 

79.  Sayles  v.  Chrsitie,  187  HI.  420, 
58  N.  E.  480. 

80.  Succession  of  Caldwell,  114  Lt. 
195,  38  So.  140,  108  Am.  St  Bep. 
341. 

81.  In  ftf  McCombs'  Estate  (CaL), 
162  P.  897;  PoweB  V.  Ott  (Tex.  Civ. 
App.),  146  8.  W.  1019.  See  Townsend 
V.  Perry,  164  N.  Y,  S.  441,  177  App. 
Div.  415  (where  adoption  paper  a  for- 
gery). 

8S.  Beach  ▼.  Bryan,  155  Mo.  App. 
33,  133  S.  W.  635. 
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Adoption  will  confer  on  the  adopting  parents  the  right  to  the 
custody  of  the  child,  and  in  general  places  the  adopted  child,  in 
the  same. position  as  a  natural  .child^^^  giving, the  adopting  parent 
the  same  rights  over  the  property  of  the  child  a&  the  natural 
f  ather,^^  and  the  adopted  child  has  only  the  rights  which  a  natural 
child  would  have/*  leavijig  the  adopting  parent  the  right  to  dispose 
of  his  property  by  will  as  he  pleases,^'  and  the  adopting  parent  is 
bound  to  support  him,*^  though  the  child  be  cared  for  by  its  natural 
parents." 


83.  Scott  V.  Scott  (U.  S.  Di  C 
Idaho),  247  F.  976;  In  re  Cozza,  163 
Gal.  514,  126  Pa.  161. 

JUHigious  training.  PnrintoiL  .  y. 
Jamroek,  195  Jifos?.  187,  80  N.  E.  802. 

The  parent  of  a  child  which  had 
been  adopted  by  another  has  no  par- 
ental rights  over  fiueh  child,  and  can- 
not institute  in  the  county  court  pro- 
ceedings for  the  protection  or  relief 
of  the  child  from  an  improper 
guardian.  State  t.  Kelley,  32  S.  D. 
528,  143  N.  W.  9S3;:  In  re  Knott 
(Tenn.),  197  S.  W.  1097;  State  v, 
Yturria  (Tex.),  204  S.  W.  315,  189 
S.  W.  291 ;  contra.  White  v.  BichjBSon 
(Tex.  Civ.  App.),  94  S.  W.  202.  See 
Villier  V.  Watson,  168  Ky.  631,  182 
S.  W.  869  (parental  control  need  not 
neeessajily  pass  with  the  adoption). 
See  In  re  Puterbaugh's  Estate  (Pa.), 
104  A.  601  (adoption  does  not  make 
adopted  child  a  child  in  fact) }  Bas- 
kctte  V.  Streight,  106  Tenn.  549,  62  8. 
W.  142  (wife  who  did  not  join  in  pro- 
ceedings not  entitled  to  custody  on 
death  of  her  Husband  who  adopted 
child).  See,  however,  Harle  v.  Harle 
(Tex.)',  204  S.  W.  317,  166  S.  W.  674. 

84.  Burnes  v.  Bumes,  70  C.  C.  A. 
357,  137  P.  781;  Mifler  v.  Miller,  125 
Iowa,  165,  98  N.  W.  631;  Mundo  v. 
McGraw,  25  Ky.  Law  Rep.  1644,  77 
S.  W.  926;  Succession  of  Haley,  49 
La.  Ann  709,  22  So.  251;  Bansom  v. 
New  York  C.  &  St.  L.  By.  Co.,  93 
Ohio  St.  223,  112  N.  E.  586  (action 
for  death  of  child).  See  Sarazin  v. 
T^nion  B.  Co.,  153  Mo.  479,  55  8.  ^. 
92    (where    adoption    void    adopting 


parent  cannot  recover  for  death).  See 
In  re  Clements,  12  Mo.  App.  592 
(rights  as  affected  by  religious  be- 
Uef). 

85.  Wright  v.  Green  (Lid.  App.>, 
119  N.  E.  379   (adopting  parent  may 
dispose   of  property   during  his   life 
notwithstanding  contract  of  inherit- 
ance) ;  Franklin  v.  Fairbanks,  99  Kan. 
271, 161  P.  617;  Biley  v.  Day,  88  Kan.^ 
503,  129  P.  524  (takes  name  of  adc^pt, 
ing  liarents);   Odenbreit  v.   U*Jj,eim, 
131  Minn,  fi^,  154  N.  W.  74;^ .  gteele 
V.  Steele,  161  Mo.  56.6,  6"^  g.  y^,  815, 

Civil  law  as  gmde.  Since  the  com- 
mon law  did  not  •  t^i^gnize  the  adop- 
tion of  a  child  &a  creating  any  legal 
rights,  as  did  the  civil  law,  in  de- 
termining th^  nature  of  such  rights 
the  civii  law- may  properly  be  looked 
to.  Clark  v.  Clark,  76  N.  H.  551,  85 
A.  758;  Krpff  v.  Amrhein  (Ohio),  114 
N.  E.  267.  See  Wallace  v.  Noland, 
246  HI.  535  92  N.  E.  956. 

86.  Malaney  v.  Cameron,  99  Kan. 
70,  161  P.  1180;  8.  c,  98  Kan.  620, 
159  P.  19;  99  Kan.  677,  162  P.  1172; 
Horton  v.*  TroH,   183  Mo.  App.  677, 
167* S.  W.  1081;   Forsyth  v.  Heward 
(Nev.),  170  P.  21;  Masterson  v.  Har- 
ris, 107  Tex.  73  174  S.  W.  570. 
•   87.  Mitchell  v.  Brown,  18  Cal.  App. 
117,  122  P.  426  (adopting  parent  may 
contract  with  natural  parent  to  sup- 
port child)';   Ryan   v.   Foreman,   181 
111.  App.  262  (judgment  affd.,  262  111. 
175,  104  N.  E.  189;  Beach  v.  Bryan, 
155  Mo.  App.  33,  133  8.  W.  635. 

88.  A  natural  parent  cannot  recover 
from  an  adoptive  parent  for  the  care 
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Where  a  child  has  once  been  adopted  tHe  nattrral 'parienfe lose  all 
rights  in  him,  and  their  consent  is  not  necessary  to  a  subsequent 
adoption.®^ 

The  act  of  adoption  is  to  be  liberally  construed  iti' favor  of  the 
child,*^  and  the  adoption*  decree-  is  the  sole  source  for  determining 
its  status.'*  A  statute  giving  parents  a  right  of  action  for  death 
of  children  gives  the  adopting  parents  a  right  to  sue  for  the  death 
of  an  adopted  child.**  Under  an  inheritance  tax  exempting  a 
"  direct  lineal  descendant  '^  neither  ail  adopted  child  nor  a  child 
of  an  adopted  person  is  exempt,  but  adopted  children  are  exempt 
under  a  clause  giving  them  all  the  rights  and  privileges  of  a  legal 
heir.*» 

Where  a  woman  takes  a  girl  from  an  orphan  asylum  and  treats 
her  as  her  own  child  she  has  an  insurable  interest  in  the  life  of  the 
child  although  she  has  never  formally  adopted  her  or  been  ap- 
pointed her  guardian.  It  is  not  necessary  that  the  insured  shall 
be  under  any  legal  obligation  to  the  beneficiary  or  that  kinship 
shall  exist  between  them.  If  the  insured  is  under  a  moral  obliga- 
tion to  render  care  and  assistance  to  the  beneficiary  in  the  time 
of  the  latter's  need,  then  the  latter  has  an  insurable  interest,  other 
than  a  mere  pecuniary  one,  in  the  life  of  the  former. •* 

§  727.  Child's  Rights  of  Inheritance  from  Parents. 

Adoption  does  not  confer  on  the  child  any  rights  of  inheritance 
unless  expressly. so  provided  in  the  statute  or  by  the  act  of  adop- 
tion,'* but  the  statute  usually  confers  on  the  adopted  child  all  tie 


and  support  of  a  ^hiXd  while  in  hia 
own  home  and  eustodj.  MeNemar  v. 
McNemar,  137  111.  App.  504;  Green- 
man  Y,  Gillcrman's  Estate,  18S  Mich. 
74,  154  N.  W.  82. 

89.  Order  (Sup.),  ;103  N.  Y.  8.  1133, 
118  App.  Div.  907,  affd.;  In  re  Mae- 
rae,  189  N.  Y.  142,  81  N.  E.  956  C^eh. 
den.,  189  N.  Y.  538,  82  N.  E.  1129), 
(although  adopting  parents  are  dead). 

90.  Hockaday  v.  Lynn,  200  Mo.  456, 
98  S.  W.  585, 

91.  Jones  y.  Leeds,  41  Lid.  App. 
164,  83  N.  E.  526,  In  re  Clements, 
12  Mo.  App.  592. 

9S.  Hansom  v.  New  York,  Chicago, 
etc.,  R.  Co.  (Ohio  St.),  112  N.  E. 
586,  L.  R.  A.  1916E,  704. 

98.    State   v.   Yturria    (Tex.),   204 


8.  W.  315,  L.  B.  A.  1918F,  1Q79.  See 
note  as  to  adopted  ohild  as  ol^ild,  ete. 
94.  Thonias  ▼.  National  Benefit  As- 
sociatioa  (N.  J.),  86  AtL.  375,  46 
L,  B.  A.  (N.  8.)  779. 
.  96.  Moore  v.  Hoffman,  Fed.  Cas. 
No.  9,  764a  (2  Hays.  *  H.  173) ;  In 
re  Darling '«  Estate  .<Cal.),  159  P. 
606;  Webb  v.  McLitosh  (Iowa),  159 
Ni  W.  637;  Yillier  v,  Watson,  168 
Ky.  631,  182  S.  W.  869;  Leomard  t. 
H.  Weston  Lumber  Co.,  65  So.  459; 
Fisher  v.  Browning,  107  Mias.  729, 
66  So.  132;  Beaver  y.  Crump,  76  Miss. 
34,  23  So.  432;  Ferguson  v,  Horr,  64 
Neh.  64g,  90  N.  W.  625,  94  N.  W. 
542 J  Dorsett  t.  Vougtt  (N.  J.),  71 
So.  492;  Townsend  v.  Perry,  164  N. 
Y.  S.  441,  177  App.  Div.  415;   Mer^ 
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legal  rights  of  inheritance  of  a  natural  child,**  including  interests 
in  remainder  which  would  have  pasaed  to  th©  heirs  of  the  parent/^ 
but  where  a  husband  adopts  a  child  and  the  wife  is  not  a  party  to 
the  proceedings  the  child  has  no  rights. of  inheritance  from  the 
wife.**  \ 


chant  V.  White,  79  N.  Y.  S,  1,  77 
App.  Div.  539,  It  N.  T.  Ann.  CJaa. 
233;  In  te  Garroll's  Estate,  219  Pa. 
440,  68  A.  1038;  appeal  of  Jaxff^j, 
JtL;  Jordan  ▼,  Ahne7,  97  Tex,  296, 
78  S.  W.  486 ;  PoweU  v.  Ott  (Tex; 
Civ.  AppO,  146  8.  W.  1019;  Wall  v. 
HeEnaez7's  JiSstate  (Waih.>|  17&  P. 

96.  Scott  y.  Scott  (U.  S.  D.  C. 
Idaho),  247  F.  976;  Appeal  of  Wood- 
ward, 81  ConM  152;  70  A.  453;  ByAti  ' 
V.  Faremany  3^81  HI  App«  2j3!^  (jiidg^ 
ment  affd.,  262  HI.  176,  104  N.  £. 
189);  Nic^erson  y.  Hoover  (Ind. 
App),  115  N.  B.  5»«)  Eiley  V.  Day, 
88  Kan.  503^  129  P«  524;  Lanf ecmati ' 
V.  Vanzile,  150  Ky,  751,  150  S:  W. 
1008  ;•  Succession  of,  Hawkins  (La.)^ 
71  So.  492  (as  forced  heir);  Cun- 
ningham ▼.  Lawson,  111  La.  1024,  36 
So. '^Q?;;  Virgiii  v.  Marwick;  ^7  Me. 
578,  55  A.  ^20;  ^tearns  ▼,  Allen,  183 
Mass.  404,  67  N.  K  349,  97  Am!  St. 
Bep.  441  (adopted  child  may  inherit 
property  of  deceased  son  of  adopting 
par^ts);  Ultz.y.  Uphaqi,  1.77  Mich. 
35i,  143  N.  W.  66;  In  re  Klapp's 
Estate  (Mich.),  164  N.  W.  381; 
IHSher  V.  OardnSeir,  183  Mich«  660,' 
160  N.  W.  358;  In  re  Hernqk'j  M" 
tate,  124  Minn.  85,  144  N.  W.  455; 
Adaisur  -K,  Adams,:  1£>Z  Miss;  2tS9^  5d  . 


ta-te,  53  Mont.  240,  163  P.  104;  Mar- 
tin v.Long,  53  Neb.  694,  74  N*.  W. 
43 ;  Clark  v.  C»aik,  76  1^.  H.  551,  J85 
A.  758  (adopted  child  is  an  '.'heir  in 
the  descencMAf.iine");  ^en,  Beck  y. 
Thprnisen,  167  K  Y,  601,  60  N.  E. 
1121  (affg.  66  N.  T.  S.  1094,  44  App. 

•  Hiv,.  878^.  exeept  that  adoption  shall 
|U)t  4ej£eat.|%htj^  of  remaindennev); 
Middleworth  V.  Ordway,  191  N.  Y. 
404,  84*  N.  E.  291';  TTnited  States 
Trnst  Co.  -V;  Hoyt,  IBS  N. . Y*  S.  849, 

:  1^0  App.  PJVrf  6U i  In  re  Webb's 
Estate,  250  Pa^  179^  95  A.  419;  Baleh 
y.  Johnson,  106  Tenn.  249,  61  S:  W. 
289  (child  may  inherit  'ft-om  both 
husband  and  wife  where  both  adopt 
heir);  St$t^.  v.  Yt^rria  (Tex.),  »04 
S.  W.  315,  189  S.  W.  291;  Logan 
V.  Lennix  (tex.  Civ.  App.  1905),  88 
S.  W.  364;  White  v.  Hl[(lman,'  35 
Tex*  Civ.  App.  152^  60  S.  W.  437 ; 
Evans  v.  Evans  (T.e%.  Civ.  App.), 
186  S.  W.  815;  State  v.  Yturria 
(Tex;    CiV." App.),    189    S.   W.    091. 

'  See  Patterson  v.  Carr  (Iowa),  166 
N.  W«  449  (receipt  in  full  of  daips 
against  adopting  parent  or  his  estate 
held  to  cover  only  claim  for  Wages 
and  not  of  inheritanee)*  See  Wester- 
man  V.  Schmidty  80  Mo.  App.  344 
(under  deed  of  adoption  giving  child 

. "heir 's ' '  portioiiv  a^dbpted .ch3d  can- 


So.  84;  In  re  Qupples '.Estate  (Mo.)^    ;  not  recover  any  portion  of  estate  dis- 
199  S.  W.  556.;  Lindsley  v.  Patterson,  .    posed  of  by  will). 


'177  S.  W.  82^,  L.  B.  A.  i915P,^8'0:" 

Where  husband  and  wife  adopted 
children,  and  tbe  husband  died,  leav- 
ing the  bu)k  of  ^his  estate  to  the  wife, 
who  subsequently  died  intestate^  the 
adopted  children  teok  as  her  heirs. 
Horton  v.  TroU,  183  Mo.  App.  677, 
67  S4  W..1081;  Thomas  v.  Matone, 
142  Mo.  App!  199,  126  S.  W.  522 
(adopted  child  has  righte  of  child 
emitted, fironi  wiU)j  In  re  Pepins'Es- 


Whete  the  adopting  parent  is  a  life 
texMint  only,  the  adopted  child  cannot 
inherit.  Eureka  Life  Ins.  Co.  y.  Geis, 
121  Md.  196,  88  A.  158. 

$7.  Adams  v.  Merrill,  85  N.  E.  ^4. 
See  Gilliam  v.  Guaranty  Trust  Co.  of 
New  York,  186  N.  Y.  127,  78  N.  B. 
697  (under  statute). 

98.  In  re  QarroU's  Estete,  219  Pa. 
440,  68  A.  1038;  Appeal  of  Jaquay, 
Id, 
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A  parol  obligation  by  a  person  to  adbpt  the  child  of  another  as 
his  own,  accompanied  by  a  virtual,  though  iot  a  statutory,  adop- 
tion, and  acted  upon  by  ix>th  parties  during  the  obligor' sr  life,  may 
be  enforced,  upon  the  death  of  the  6bligor,  by  adjudgiiig  the  child 
entitled  as  a  child  to  the  property  of  the  obligor,  who  dies  without 
disposing  of  his  property,  by  will.  Though  the  death  of  the  prom- 
iepr  may  prevent  a  literal  enforcement  of  the  contract^  yet  equity 
considers  that  done  which  ought  to  have  been  done ;  -  and  as  one  of 
the  consequences,  if  the  act  of  adoption  has  been  formally  consum- 
ma  tod,  would  be  th^t  the  child  would  inheirit  as  ai;i  heir  of  the 
adoptor,  equity  will  enforce  the  .eontract  by  decreeing  that  the 
child  is  entitled  to  the  fruits  of  a  legal  adoption.**  A  statute  pro- 
hibiting suits  against  administratpris'  within  . twelve. months ^o^ 
their  appointment  do^  not  reoder  premature  an  action  within  .that 
period  by  one  claiming  to  be  heir  by  adoption  to  eiij6in  dale  of  *the 
real  estate  of  the  decedent.'* 

Where  tie  adoption  topk  place  before. the  passage  pf  a  statute 
giving  adopted  children  a  right  of  iiiheritance  the  child  may  in- 
herit where  the  adopting  parent  dit&d  after  the  passage  of  such  a 
statute,^  but  adoption  under  ah  unconstitutional  statute  will  have 
no  effect;?  .. 

Heirship  by  adoption  is  not  destroyed  by  a  second  adoption  after 
the  death  of  the  adopting  parent,*  but  if  the  second  adoption  takes 
place  before  the  death  of  the  first  a,dopting  parent  the  child  loses  all 
rights  to  inherit  from  him.°  Where  a  man  adopts  a  child  of  a 
deceased  child  the  adopted  child  inherits  as  a  child  only  and  not  as 
both  child  and  grandchild.* 

Adoption  will  not  cut  off  the  child's  right  of  inheritance  from  its 
natural  parents  unless  so  provided  by  statute.' 

§  728.  Child's  Rights  of  Inheritance  from  Kindred  of  Parents. 

A  statute  making  the  adopted  child  the  heir  of  the  adopter  does 
not  entitle  the  child  to  inherit  through  him  from  tie' ancestors  of 

5^.    Crawford   v.   Wilson,  139   Ga.  100  N.  W.  609,  11  Det.  Leg.  N.  328. 

654,  78  S.  E.  30,  44  L.  B.  A.  (N.  8.)  4.  Patterson  v.  Browning,  146  Ind. 

773.  160,  44  N.  E:  993;  RusaeU  v.  Bnssell, 

1.  Bauman  v.  Kusian,  139  Ga.  654,  14  Ky.  L.  R.  236. 

78  S.  E.  30,  44  L.  R.  A.  (K  S.)  773.  5.  In  re  Klapp's  Estate   (Mich.), 

%:  Theobald  v.  Smith,  92  N.  Y.  S.  164  N.  W.  3$1. 

1019,  103  App.  Div.  200;   Rosekrans  «".  Billings  V:  Head,  184  tndi  361, 

▼.  Rosekrans,  146  N.  t.  S.  954,  163  111  N.  E.  17^;  Morgan  t.  Reel,  213 

App.  Div.  736.  Pa.  81,  62  A.  253. 

8.  Albring  v.  Ward,  137  Mich.  352,  7.  In  re  Piltsbnry  »s  Estate  (CslI), 
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the  adopting  parent,'  and  does  not  make  the  adopted  child  an  heir 
^f  the  kindred  of  those  who  adopted  it/ 

The  adoption  of  a  child  is  a  contract  into  which  the  adopting 
parents  enter  with  those  having  the  lawful  custody  of  the  child,  an 
agreement  personal  to  themselvee,  a»d  vhile  they,  have  a  pt^rf ^t 
Tight  to  bind  or  obligate  themselves  to  makei  the  child  their  heir, 
they  are  powerlejss.to  extend  this  ri^ton.  his^part  to  inherit  from 
others.  All  inheritance  laws  are  based  or  built  upon  natural  ti^s 
of  blood  relationship,  whereas  an  adopted  child's  right  to  inherit 
xests  upon  a  contract^  and.hence  only  those;  parties  to  the  contract 
are  bound  by  it.  So  au;  adopted  child  will,  not  inherit  frpm  the 
mother  of  his  deceased  foster  parent, ^^  or  from  her  brother,"  nor 
from  the  natural  children  of  the  adopting  parent,"  . 

Under  a  statute  giving  the  adopted  child  th^  statua  of  a  lawful 
child  except  that  he  shall  not  be  entitled  to  inherit  from  .the. lineal 
or  collateral  kindred,  of  his  parents,  an  adopted  child  cannot  in- 
herit from  the  natural  chil4i'6ii  ^^  bis  adopting  parents.  The 
court  notes  the  general  rule  that  an  adopted  child  cannot  inhei?it 
from  the  kindred  of  the  pareait^,  and  holds;  that  the  exception  in 
the  statute  cannot  be  held  to  enlarge  its  previous  language.^';  So 
an  adopted  child  will  not  take  bequests  made  .to  a  predeceased 
natural  son  of  the  adopting  parent." 

There  is,  however,  a  line  of  cases  taking  a  more  liberal  vipw 


166  P.  11  (where  adoption  took  place 
after  death  of  natural  parent) ;  Head 
▼.  Leak,  -^  Ind.  App.  — ,  111  N,  E. 
952;  In  re  Klapp's  Estate  (Mich.), 
164  N.  W.  381;  Clarkson  v.  Hatton, 
143  Mo.  47,  44  8.  W.  761,  39  L.  R.  A. 
748,  65  Am.  St.  R.  635;  In  re  Lan- 
dera'  Estate,  166  N.  Y.  8.  1036,  100 
Misc.  635  (half-sister  of  intestate  may 
inherit  though  adopted  by  stranger). 

.8.  Phillips  V.  McConica,  59  Ohio  St. 
1,  51  N.  E.  445,  69  Am.  St.  R.  753. 
Contra,  Cooley  v.  Powers,  63  Ind. 
App.  59,  113  N.  E.  382. 

9.  Wallace  t.  Noland,  246  HI.  53$, 
92  N.  E.  956;  Boaz  v.  Swinney,  79 
Kan.  332,  99  P.  621;  Merritt  v.  Mor- 
ton, 143  Ky.  133,  136  S.  W.  133;  Van 
Berlyn  v.  Mack,  137  Mich.  146,  100 
N.  W.  278,  1  Bet.  Leg.  K  207,  66  L. 
R.  A.  437,  109  Am.  St.  R.  669;  Hock- 
Aday  V.  Lynn,  200  Mo.  456,  98  8.  W. 


585;  In  re  Burnett's  Estate,  219  l^a. 
599,  69  A.  74;  Bhodd  leilsnd  Hospital 
Trust  Cq.  v.  Humphrey,  32  B.  I.  318, 
79  A.  829;  Batcheller-Durkee  ▼.  Bat- 
cheller,  —  R.  1.  — ,  97  A.  378. 

10.  Merritt  ▼.  Morton,  148  Ky.  133, 
136  a  W.  133,  33  L.  R.  A.  (N,  B.) 
139. 

11.  Moore  v.  Moore,  35  Vt.  98. 

19.  Helms  r,  Elliott,  89  Tean.  446, 
14  8.  W.  930,  10  L,  R.  A,  636.  See 
also  to  the  same  effect  Matre  v. 
Sankey,  148  111.  536,  36  N.  E.  628, 
23  L.  R.  A.  665;  Sunderland's  Estate, 
60  la.  732,  13  N.  W.  655;  Meader  v. 
Archer,  65  N.  H.  214,  23  A.  521; 
Phillips  V.  McConica,  59  Ohio  St.  1, 
51  N.  E.  445,  69  Am.  St.  R.  753. 

18.  Burkee  v.  Batcheller  (R.  I.)  97 
A.  378,  L.  R.  A.  1916E,  545. 

14.  Gammons  v.  Gammons,  212 
Mass.  454,  99  N.  B.95. 
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under  statutes  T^hich  in  effect  aeem  to  plac^.tj^e  adopted  child  in 
the  status  of  a  natural  child,  and  in  such  cases  the  adopted  child 
may  inherit  from  the  natural  children  of  the  adopting,  parent,"  or 
from  the  ancestors  of  the  adopting  parent.^* 
§  729.  Child's  Rights  of  Inheritance  by  Contract. 

The  adopted  child  has  generally  no  greater  rights  than  a  natural 
child,  and  therefore  when  the  natural  child  may  be  disinherited 
the  ad<^pted  child  may  be  disinherited  also. .  He  may  have  rights 
under  a  contract  if  the  adopting  parents  have  made  a  contract  at 
adoption  performed  by  the  child  to  give  hitn  theii*  property  at 
death,  but  such  a  contract  cannot  be  made  out  of  general  talk  bv 
the  adopting  parents  that  the  child  should  be  treated  as  their  own 
and  that  their  property  should  go  to  him  on  their  death,  as  this 
simply  givee  her  the  same  rights  as  a  Mtural  dbild  and  was  nat 
intended  as  an  irrevocable  agreement." 

A  promis«e  made  by  persons  who  took  two  infant  orphans  from 
an  asylum,  where  they  were  well  cared  for,  to  treat  them  as  in  all 
respects  their  childreuj  is  not  a  promise  to  leave  them  anything  by 
will.  Where  the  children  subsequently  expressed  a  desire  to  return 
to  the  asylum,  and  the  persons  taking  care  of  them  then  promised 
if  they  would  remain  to  rear  them  and  educate  them  in  a  proper 
manner  and  to  leave  them  their  property,  this  is  not  such  an 
agreement  to  leave  by  will  as  equity  will  enforce  by  specific  per- 
formance. It  is  not  sufficiently  definite  and  certain,  it  does  not 
clearly  appear  how  long  the  children  were  to  remain  and  what 
they  were  to  do,  and  it  does  not  appear  what  they  gave  up  by 
remaining.  There  is  nothing  to  indicate  that  it  would  have  been 
to  the  advantage  of  the  children  to  leave^  and  it  does  not  appear 
that  the  children  changed  their  position  in  any  way  in  reliance  on 
the  promise  made.^* 

§  730.  Adoption  as  Revocation  of  Will  of  Adopting  Parent 

Statutes  in  many  States  provide  that  the  birth  of  a  child  will 
cause  a  partial  revocation  of  the  will  of  the  father  previously  ex- 
ecuted. Under  these  statutes  it  is  commonly  held  that  where  the 
statute  provides  that  an  adopted  child  has  all  the  rights  of  a 

15.  Steams  v.  Allen^  183  Mass.  404,  17.  Odenbreit  v.  Utheim   (Minn.), 

67  N.  E.  349,  97  Am.  St.  E.  441;  Mc-  154  N.  W.  741,  L.  R.  A,  191SD,  421. 

Manns  ▼.   Lloyd   (Wash.),  183   Pac.  18.  Banman  ▼.  Kasian,  164  Cal.  5S2, 

93.  129  P,  986,  44  L.  B.  A.  (N.  S.)  756. 

IS.  Shick  V.  Howe,  137  la.  249,  114 
N.  W.  916,  14  L.  R.  A.  (N.  S.)  980. 
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natural  child  the  adoption  of  a  child  will  cause  the  partial  revo- 
cation of  a  will  as  in  case  of  the  birth  of  a  natural  child,^*  al- 
though the  adoption  statute  was  passed  before  the  statute  pro- 
viding for  the  partial  revocation  of  a  will.** 

§  731.  Rights  of  Inheritance  by  Parents. 

The  adopting  parents  cannot  inherit  from  the  adopted  child  *^ 
unless  the  statute  so  provides  when  they  will  inherit  in  prefer- 
ence to  the  natural  parents.^*  and  the  natural  parents  or  natural 
heirs  may  inherit  in  preference  to  the  heirs  of  the  adoptive  par- 
ents.^^  The  general  statutes  of  inheritance  are  modified  and  set 
aside  by  statutes  regulating  the  effect  of  adoption  only  so  far 
as  there  is  some  specific  provision  in  the  statutes  for  adoption  in- 
consistent with  the  application  in  such  cases  of  the  general  in- 
heritance statutes.  So  where  the  adopting  parents  are  deceased 
the  natural  parents  may  inherit  in  the  absence  of  a  statute  chang- 
ing the  general  rule  on  the  subjects     A  statute  declaring  the 


19.  Drejer  t.  Beluriek  (KanO»  ^^^ 
P.  30;  Boume  v.  Downer,  184  N,  T. 
App.  Div.  476,  171  N.  Y.  SupiJ.  264; 
Glaacott  v.  Bragg,  111  Wis.  605,  87 
N.  W.  853;  In  re  Sandon's  WiU,  123 
Wis.  603,  101  N.  W.  1089r.  Contra, 
Goldstein  v.  Hammell,  236  Pa.  305,  84 
A.  772,  49  Pa.  Super.  Ct.  39;  Evans 
V.  Brans  (Tex.),  186  S.  W.  815. 

20.  Scott  V.  Scott,  247  Fed.  976; 
Buckley  v.  Frazier,  153  Mass.  525,  27 
N.  E.  768. 

SI.  White  V.  Dotter,  73  Ark.  130, 
83  S.  W.  1052  (although  parent  makes 
gift  to  child  believing  she  would  in- 
herit) ;  Coleman  v.  Swick,  120  HI. 
App.  381  (judg.  affd.,  Swick  v.  Cole- 
man, 218  in.  33,  75  N.  E.  807). 

Under  an  adoption  statute  provid- 
ing that  the  child  may  inherit  from 
the  parent  the  adopting  parent  can- 
not inherit  from  the  child  where  not 
expressly  so  provided.  Adopting 
statutes  should  be  strictly  construed 
and  will  not  be  construed  to  change 
the  common  law  where  not  expressly 
so  worded.  Furthermore,  it  would  be 
to  the  interest  of  designing  persons 
to  adopt  children  likely  to  inherit 
and  then  to  bring  about  their  death. 


Edwards  v.  Yeayby,  168  N,  C.  663, 
85  S.  E.  19,  L.  B.  A.  1915E,  462. 

82.  In  re  Darling's  Estate  (Cal.), 
159  P.  606;  In  re  Jobson's  Estate, 
164  Cal.  312,  128  P.  938;  Swiek  ▼. 
Coleman,  218  HI.  33,  75  N.  E.  807, 
120  lU.  App.  381;  Dunn  v.  Means, 
48  Ind.  App.  383,  9^5  N.  E.  1015; 
Lanfennan  v.  Vanzile,  150  Ky.  751, 
150  8.  W.  1008;  In  re  Havsgord's 
Estate,  34  S.  D.  131,  147  N.  W.  378; 
Calhoun  v.  Bryant,  28  S.  D.  266,  133 
N.  W.  266;  Coleman  v.  Swick,  120 
m.  App.  381  (judg.  affd.,  Swick  v, 
Coleman,  218  ni.  33,  75  N.  E.  807). 
See  Paul  v.  Davis,  100  Ind.  422  (sta- 
tute making  child  the  heir  casts  de- 
scent from  child  to  adopting  parent). 

23.  Kussell  v.  Jordan,  58  Colo.  445, 
147  P.  693;  Maker  v.  dowser,  158 
la.  156,  138  N.  W.  837. 

Property  inherited  by  an  adopted 
child  goes  to  it  in  fee,  and  on  its 
death  descends  according  to  the  law 
of  descent  and  distribution  to  its 
blood  relatives  to  the  exclusion  of  its 
adoptive  parents.  Fisher  v.  Brown- 
ing, 107  Miss.  729,  66  So.  132;  Ed- 
wards V.  Yearby,  168  N.  C.  663,  85  S. 
E.  19,  L.  R.  A.  1915E,  462. 
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rightB  of  inheritance  existing  between  the  parent  and  child  by 
adoption  shall  be  the  same  as  exist  between  parent  and  child  by 
lawful  birth  does  not  alter  the  rights  of  the  natural  parent  where 
the  adopting  parent  is  dead.^*  But  the  share  under  a  will  be- 
queathed to  a  predeceased  adopted  daughter  goes  to  the  heirs  of 
the  testator  rather  than  to  the  child's  natural  parents.*" 

§  732.  Inheritance  by  Children  of  Adopted  Child.  ' 

The  childen  of  an  adopted  child  may  take  by  representation 
from  the  estate  of  the  adopting  parent,^^  or  on  the  death  of  the 
adopted  child  without  issue  his  heirs  may  inherifr.^^  Our  adoption 
statutes  are  properly  construed  having  in  view  the  ancient  civil 
law,*®  and  a  statute  declaring  that  the  adopted  child  has  the  same 
right  of  inheritance  between  the  parties  to  the  adoption  as  a  legiti- 
mate child  makes  the  adopted  child  the  legal  child  of  the  adopter 
and  he  stands  as  to  the  property  of  the  adoptive  parent  in  the  same 
position. as  a  child  bom  in  lawful  wedlock.  Furthermore,  the 
relation  of  parent  and  child  is  a  correlative  one.  Where  there  is 
a  legal  child  there  is  a  legal  father.  As  a  logical  sequence  the 
children  of  such  legal  child  are  the  grandchildren  of  the  legal 
father.*®  Therefore,  the  grandchild  is  the  legal  grandchild  of  the 
adopter  and  as  such  he  is  entitled  to  stand  in  his  parent's  place 
and  take  by  right  of  representation  in  her  place  where  she  dies 
before  the  adopting  parent.*^ 

§  733.  Effect  of  Adoption  on  Inheritance  by  Widow  of  Adopting 

Parent. 

Where  the  statute  provides  that  the  adopted  child  shall  inherit 

the  widow  of  the  adopting  parent  has  only  the  same  rights  undw 

the  statute  as  if  her  husband  left  issue,'*  but  a  husband  by  a  con- 

24.  Baker  v.  Clowser  (la.),  138  N.  271,  161  P.  617;  McMaster  v.  Fobea, 
W.  837,  43  L«  E.  A.  (N.  8.)  1056.  226  Mass.  396,  115  N.  E.  487.  Contra, 

25.  Warner  v.  King,  267  IIJ.  82,  Kroff  v.  Amrhein  (Ohio),  114  N.  E. 
307  N.  E.  837.  267. 

26.  In  re  Herrick's  Estate,  124  28.  Markoyer  y.  Krauss,  132  Ind. 
Minn.'  85,  144  N.  W.  455;  In  re  Cup-  2^4,  31  N.  E.  1047,  17  L.  B.  A.  806. 
y.les'  Estate  (Mo.),  199  S.  W.  556;  29.  Vidal  v.  Conunagere,  13  La. 
Williams  V.  Rollins  (Mo.),  195  8.  W.  Ann.  616. 

1009;  Bernero  v.  Goodwin,  267  Mo.  80,  Batchelder  v.  Walwortii   (Vt.)> 

427,  184  a  W.  74;  Kroff  v.  Amrhein,  82  A,  7,  37  L.  R.  A.  (N.  8.)  849. 

5  Ohio  App.  37,  —  Ohio  — ,  114  N.  31.   Atchison  v.  Atchison's  Ex'w, 

E.  267;  7»  re  Webjb's  Estate,  250  Pa.  89   Ky.   488,  12  8.  W.  942,   11  K7, 

179,  95  A.  419;  Harle  v.  Harle,  166  Law,  705;  Mqran  t.  Moran,  151  Mo. 

S.  W.  674;  Batchelder  v.  Walworth,  558,  52  8.  W.  378;  In  re  McQuiston'a 

85  Vt.  322,  82  A.  7,  Estate,  238  Pa.  313,  86  A.  .207. 

27.  Franklin  v.  Fairbanks,  99  Kan. 
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tract  of.  adopjiion  caimot)  impair  /the  rights  of  Ms  wido^.**  Tinjesft 
the  coutr^t  of  adoption, was  made  before  the  iparriage  when  tho; 
rights  of  the  .widow  are  subject  to  the  rights  of  inheritance  of  the 
adopted  child.'* 

§  734.  RevOcatioa  of  AdopUon. 

Proceedings  to  abrogate  dbe  adoption  may  be  brought  in  equity** 
and  the  jurisdiction  to  set  aside  an  adoption  by  any  other  eoart  is 
statutory  purely.*'  Adoption  may  be  set  aside  on:  the  ground '6f 
unsoundness  of  mind  of  the  adopting  parent  and  undue  influence 
on  petition  begun  by.!the  next  of  kin  of  the  adopting  parent,**  fo«r 
fraud  on.  the.  eourt/^  that  the  ooutt  had  no  jurisdiction,**  that  it 
was  made  without  notice  to  the  parents,**  or  without  the  parent'^- 
consent.**^  Under  the  New  Yotk  statute  adoption  may  be  abro* 
gated  without  the  consent  of  a  divorced  parent.** 

The  heirs  may  not  have  the  right  to  rely  on  defects  in  the 
adoption  although  it  might  be  void  as  against  the  parents.**  The 
natural  parent's  rights  ceiase  on  his  death  and  his  heirs  caniiot  after- 
his  death  darry  on  proceedings  to  revoke  an  adopti6n.** 

Where  the  record  of  the  adoption  is  valid  on  its  face  ii*regiilari- 

Sl  McOantt  v.  l>aly,  188  HI.  App.     '    >7.  Miller  v.  Higfeins,  14  Cal  App. 


2S?-         •■  -v  .  1  .  .••  ■•.:•' 

The  .adaption  ^  of  ■  a :  child .  is  not 
equivalent  to  the  .  birth  of  issue  in 
deterinining  the  rights  of  a  Burriv- 
ing  husband  or  wife.  Clark  v.  Clark, 
7^  N.  H.  551,  85  A.  758;  Middle- 
worth  v.  Ofdway,  98  N.  Y.  S.  10,  49 
Misc.  74.  .       . 

33.  Lee.  v.  Sfetminghanij  199  HI. 
App.  497. 

84. ,  McClure  y.  Tyilliams  (Ala.), 
78  So^  853 ;  In  re  Ziegler,  146  N.  T. 
S.  881,  161  App.  Div.  598  (affirming 
order  tSur.l  143  N.  Y.  S.  562,  82 
Misc.  346) ;  In  re  Beers,  78  Wash,  576, 
139  P.  629. 

35.  In  re  McDevitt,  16?  N.  Y.  ,S. 
1032,  176  App.  Biv.  4liB. 

36.  Tucker  y.  Fisk,  154  Mass.. 574, 
28  N.  E.  1051 J  McKay  v,  Kean,  167 
Mass.  524^  46, N,  U.  120  (jury  may 
be  refused) ;  Phillips  v.  Chase,  20a 
Mass.  556,  89  N.  E,  104ffj  Baymond 
T.  Cooke,  226  Mass..  326,  115  N,  E. 
423;  Stevens  V.  Palste^d,  168  N.  Y. 
S.  142,  181  App.  Div.  198. 


<  •  1  •  »  1 


156,  111  P.  40S::     ^ 

33.  In  r^  Johnston,  aZ-'N*  Y«  8.  92., 
76  Misc  374.  *     .  .,/       /.' 

39.  :BelI  Y,  'Krausa,  169  Cal.  38^, 
146  P.  874 ;  In  re  Moore,  132  N.  Y. 
S.  249,  72  Misc.  644;  In  re  Keeler's 
Adoption,  52  Pa.  Super.  Ct.  .516.  See 
Darlington's  Adoption,  6&  Pa.  Super. 
Ct.  281. 

40.  Nelson  v.  Nelson,  127  IlL  App, 
422  (that  consent  given  under  mil- 
taken  belief  qf  approaching  death 
is  no  ground  for  setting  aside 
adoption) ;  Coleman  v.  Coleman,  81 
Ark.  7,  98  S..  W.  733 ;  In  re  Ziegler, 
143  N.  Y.  S.  562,  82  Misc.  346. 

41.  Matter  of  Ziegler,  50  N.  Y.  L. 
J.  99.  . 

42.  Appeal  of  Woodward,  $1  Conn. 
152,  70  A.  453;  Jones  v.  Leeds,  41 
Ind.  App.  164,  83  N.  Ei  526  (heirs  of 
wife  cannot  take  advantage  of  defect 
in  petition). 

43.  I?i  re  Young,  259  Pa.  573,  103 
A.  ,344, 
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ties  must  be  clekrlj  proved  to  set  it  afiide/^  and  it  is  liot  a  ground 
for  setting  aside  an  adoption  tliat  the  adopting  parent's  borne  has 
a  bad  moral  atmosphere,**  or  that  it  was  made  for  die  purpose  of 
preventing  a  contest  over  the  will.** 

If  an  order  of  adoption  is  set  aade  A/^  statur  of  llie  child  is 
the  same  as  if  no  proceedings  for  adoption  had  been  had  and  the 
child  may  be  again  adopted  by  the  sam^e  parties/^ 

One  may  be  estopped  to  claim  irregularities  in  an  adoption** 
as  where  the  guardian  procures  the  adoption  by  transferring  to 
the  adopting  parents  the  property  of  the  ward,  he:  will  not  be  per- 
mitted to  repudiate  it  later.**  Acquiescence  for  several  years  by 
a  parent  in  the  claim  of  adoption  does  not  estop  her  from  daimii^ 
the  child  on  the  ground  that  the  order  of  adoption  is  invalid.** 

§  735.  Conflict  of  Laws  Relating  to  Adoption. 

An  adoption,  valid  where  made  will  entitle  the  adopted  child 
to  inherit  under  the  laws  of  another  State  where  the  property 
lies,*^  and  the  right  of  the  adopted  child  to  inherit  depends  (m 
the  law  of  the  domicile  of  the  adoptive  parent.** 

Adoption  under  a  statute  of  a  foreign  State  conferring  rights 
of  inheritance  to  land  will  not  be  sufficient  to  confer  such  rights 
in  another  State.**  Adoption  in  one  State  will  be  recognized  in 
another  State  of  similar  laws.     The  legality  of  the  adoption  is 


44.  Simpson  v.  Simpson,  29  Ohio 
Cir.  Ct.  B.  503. 

46.  Bedford  t.  Hamilton,  153  Ky. 
429,  155  S.  W.  1128. 

46.  CoUamore  ▼.  Learned,  171  Masa. 
99,  50  N.  E.  518. 

47.  Jn  re  Trimm,  63  N.  Y.  8.  952, 
30  Misc.  493,  7  N.  T.  Ann.  Caa.  293. 

48.  Barclay  t.  People,  132  lU.  App. 
338. 

49.  Chubb  V.  Bradley,  58  Mich.  268, 
25  N.  W.  186. 

50.  Ex  parte  Clarke,  87  Cal.  638, 
25  P.  967,  See  In  re  Brown's  Adop- 
tion, 25  Pa.  Super.  Ct.  259^  (21  years 
delay  will  bar). 

51.  Appeal  of  Woodward,  81  Conn. 
152,  70  A.  453;  Shick  v.  Howe,  137 
la.  249,  114  N.  W.  916;  Brewer  v. 
Browning,  115  Miss.  358,  76  So. 
267,  519;  Anderson  y.  French,.  77 
N.  H.  509,  93  A.  1042;   Simpson  ▼. 


Simpson,  29  Ohio  Cir.  Ct  B*  503; 
Finley  v.  Brown,  122  Tenn.  316,  123 
S.  W.  359;  McColpin  t.  McColpin*s 
Estete  (Tex.  Civ.  App.  1903),  77  8. 
W.  238;  James  t.  James,  35  Wash. 
655,  77  P.  1082;.  Appeal  of 'Wood- 
ward, 81  Conn.  152,  70  A.  453  (for- 
eign adoption  presumed  valid).  See 
Fisher  v.  BavidJBon  (Mo,),  195  B.  W. 
1024  (contract  to  adopt  made  in  an- 
other State  may  be  enforced  in  Mis- 
souri). 

88.  Shick  V.  Howe,  137  la.  249,  114 
N.  W.  916. 

58.  Hood  V.  McGehee,  35  S.  Ct.  718, 
237  U.  S.  611,  59  L.  Ed.  1144  (affg. 
decree,  199  F.  989,  117  C.  C.  A.  664, 
189  La.  205;  Brown  v.  Finley,  157 
Ala.  424,  47  So.  577;  Fisher  v.  Brown- 
ing, 107  Miss.  729,  66  So.  132;  Cal- 
houn V.  Bryant,  28  S.  D.  266,  133 
N,  W.  266. 
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decided  by  the  law  of  the  State  where  t^e  adoption  took  place 
but  that  relation  or  status  having  been  established,  what  the 
adopted  child  shall  inherit  should  be  determined  in  the  case  of 
personalty  by  the  lex  donUcUii  of  the  owner  at  the  time  of  his 
decease  and  in  case  of  real  estate  by  the.J^x  rei  titae*^^ 

84.  Andenon   v.    French,   77    N.    H.  509,  93   A.   1042,  L.  S.  A.  19 16 A, 
660. 
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EIGHTS  OF  PAEENT8, 

I 

»  •  *  .       *  ■     *  *      I  • 

HfiCTiON  736.  Foundation  of  Parental  Bights. 

737.  Bight  of  Chastisement. 

738.  Parent's  Bights  to  Child's  Property. 

739.  Child's  Duty  to  Care  for  Parents. 

§  736.  Foundation  of  Parental  Rights. 

The  rights  of  parents  result  from  their  duties,  being  given  them 
by  law  partly  to  aid  in  the  fulfilment  of  their  obligations,  and 
partly  by  way  of  recompense.**  As  they  are  bound  to  maintain 
and  educate,  the  law  has  given  them  certain  authority  over  their 
children,  and  in  the  support  of  that  authority  a  right  to  the  ex- 
ercise of  such  discipline  as  may  be  requisite  for  the  discharge  of 
their  important  trust.  This  is  the  true  foundation  of  par^tal 
power.** 

The  legal  rights  a  parent  has  in  respect  to  his  children  dur- 
ing minority  are  not  absolute  and  may  be  forfeited  by  his  own 
conduct.  They  may  be  modified  or  suspended  against  his  will  hy 
action  of  the  court;  and  they  may,  to  a  certain  extent,  be  trans- 
ferred by  agreement  to  another,  but  they  cannot  be  destroyed  as 
between  himself  and  his  child,  except  by  statute.*^ 

§  737.  Right  of  Chastisement. 

Some  of  the  ancient  nations  carried  the  parental  authority 
beyonil  all  natural  limits.  The  Persians,  Egyptians,  Greeks, 
Gauls,  and  Romans  tolerated  infanticide.  Under  the  ancient 
Roman  laws  the  father  had  the  power  of  life  and  death  over  his 
children,  on  the  principle  that  he  who  gave  had  also  the  power  to 
take  away;**  and  thus  did  law  attribute  to  man  those  functions 
which  belong  only  to  the  Supreme  Being.  This  power  of  the 
father  was  toned  down  in  subsequent  constitutions,  and  in  the 
time  of  the  Emperor  Hadrian  the  wiser  maxim  prevailed,  "  Patria 
potestas  in  pietate  debet,  non  in  atrocitate  consistere/'  for  which 
reason  a  father  v^^^  banished  who  had  killed  his  son.  The  Em- 
peror Constantino  made  the  crime  capital  as  to  adult  children; 

S9.  1  Bl.  Com.  452.  67.  Appeal  of  Woodward,  81  Conn.  - 

SS.  2  Kent  Com.  203.  152,  70  A.  453. 

5S.  Cod.  8,  47,  10;  1  Bl.  Com.  452. 
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and  infanticide  was  under  Valentinian  and  Valens  punishable  by 
death.  Thus  was  the  doctrine  of  paternal  supremacy  gradually 
reduced,  though  at  the  civil  law  never  wholly  abandoned/* 

The  common '  law,  far  more  discreet,  gives  the  parent  only  a 
mckieirate  degree  of  authority  over  his  child's  person,  which  au- 
thority relaxes  as  the  child  grows  older.  With  the  progress  of 
refinement,  parents  have  learned  to  enforce  obedience  by  kind- 
ness rather  than  severity;  and  although  the  colirts  are  reluctant 
to  interfere  in  matters  of  family  disQiplii;ie,  they  will  discounte- 
nance every  species  of  cruelty  which  goes  by  the  name  of  paren- 
tal rule.  The  cojnmon  law  gives  the  right  of  moderate  correction 
of  the  child  in  a  reasonable  manner;  "  for,^'  it  is  said,  "this  is 
for  the  benefit  of  his  education ;  "  •**  and  the  mother  has  the  same 
right  as  the  father,**  and  in  the  absence  of  the  father  may  call  in 
a  stranger  to  assist  her  Who  will  not  be  liable  if  he  only  uses 
reasonable  f6tte.^ 

But  at  the  same  time  the  parent  must  not  exceed  the  bounds  of 
moderation,  and  inflict  cruel  and  merciless  punishment  ;J^or  if  he 
do,  he  is  liable  to  be  punished  by  indictment.^  And  he  may  be 
found  guilty  of  manslaughter,  or  even  murder,  under  gross  cir- 
cumstances.** Thus,  where  a  father  put  his  child,  a  blind  and 
hejpless  boy,  in  a  cold  and  damp  cellar,  without  fire,  during  several 
days  in  midwinter,  giving  as  his  only  excuse  that  the  boy  was 
covered  with  vermin,  he  was  rightly  held  subject  to  indictment 

59.  1  B1.  Com.  452;  2  Kent  Com.  against  a  criminal  prosecution,  see 
204;  1  Heinee.  Antiq.  Bom.  Jur.  9;  Dean  v.  The  Stiite,  89  Ala.  46,  con- 
Br.  Taylor,  Civ.  Law,  403-406;  For-  cerning  an  authorized  friend  of  the 
ayth,  Custody,  3.  family. 

60.  Hutchinson  v.  Hutchinson,  124  61.  Bowe  y.  Bugg,  117  la,  606,  91 
Cal  677,  57  P.  674  (evidence  of  the  N.  W.  903,  94  Am.  St.  B.  318  (mother 
conduct  of  the  children  immediately  may  delegate  right  to  punish  to  an- 
preceding  the  punishment  ie  sufficient  other). 

and  evidence   of  prior   instanees  of  68.  Vanmeter  y.  True,  10  Ky.  Law, 

falsehoods   ie   inadmissible) ;    Horn-  320. 

l)eck  y.  State,  16  Ind.  App.  484,  AS  63.  The  law  reluctantly  interferes 

N.  £.  620;  1  Hawk.  P«  C.  130;  1  Bl.  criminally  in  such  cases  unless  the  pa- 

Com.  452.    One  in  loco  pqrentii,  aa  a  rental  chastisement  produces  perma- 

stepfather  may.  beoome,  has  the  right  nent  injury   or  was  maliciously  in- 

of  moderate  correction}.  ^    Gorman  y.  flicted.    State  v.  Jones,  9S  N.  C.  588 ; 

State,    .42    Te?:.  .221;     MarshaU    y.  Dean  v.  The  State,  89  AJa.  46.    But 

Beams,  32  Fla.  499;.  State  v.  Alford,  cf.  Powell  v.  State,  67  Miss.  719. 

68  N.  C,  322.    And  see,  as  to  the  an-  64.  1  Buss.  Crimes,  Orea.  ed;  490; 

alogous  case,  of  a  schoolteacher.  State  Begiita  v.  Edwards,  8  Car.  &  P.  611 ; 

v.  Purtpn,  45  Wis.  150;  Panenhoflfer  2  Bi^.  Qrim.  Law,  §  714.   -.  ^ 
T.   State,  69   Ind.  295.     So,  too,  as 
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and  punishment  for  such  wanton  cnieltj.*"  So  may  a  parent  at 
the  common  law  he  indicted  for  exposure  and  neglect  of  his  chil- 
dren ;  and  the  heinousness  of  the  offence  depends  in  a  great  meas- 
ure upon  the  proof  of  simple  negligence  or  wilful  cruelty.  The 
parent,  too,  who  suffers  his  little  child  to  starve  to  death,  com- 
mits murder/*  But  the  child's  tenderness  of  age  and  helplessness 
are  elements  in  such  cases ;  and  when  children  grow  up.  they  are 
presumed  to  provide  for  their  urgent  wants. 

§  738.  Parent's  Right  to  Child's  Property. 

A  parent  of  a  minor  child  has  no  right  to  the  possession  or  use 
of  his  property,*^  or  to  make  contracts  concerning  it,*'  except  hy 
statute,**  and  cannot  bring  suit  on  account  of  it,^*  but  where  a 
parent  occupies  the  child's  property  without  any  agreement  to 
pay  rent,  no  such  agreement  will  be  implied  in  the  absence  of 
circumstances  showing  that  such  payment  was  intended.^*  The 
parent  has  no  authority  to  settle  suits  or  claims  of  the  minor.^* 


65.  Fleteher  v.  People,  52  111.  395; 
Johnson  v.  State,  2  Htimpli.  283; 
Hlnkle  V.  State,  127  Ind.  490. 

66.  4  Bl.  Com.  182,  183;  2  Bishop, 
Grim.  Law,  §§  688,  712;  Begins  v. 
White,  L.  R.  1  C.  C.  311.  Wilfufly 
permitting  a  child's  life  to  be  endan- 
gered for  want  of  proper  food  or  med- 
ieal  treatment,  legislation  sometimes 
makes  an  indictable  offence  as  against 
a  parent  or  one  in  his  stead.  Cowley 
V.  People,  83  N.  Y.  464. 

67.  Gaines  v.  Kendall,  176  111.  228, 
52  N.  B.  141;  Paskewie  v.  East  St. 
L.  ft  By.  Co.,  281  lU.  385,  117  N.  E. 
1036,  206  m.  App.  131;  Hopkins  ▼. 
Lee,  162  la.  165,  143  N.  W.  1002; 
Partee  v.  Partee,  114  Miss.  677,  75 
So.  438,  114  Miss.  198,  74  So.  827 
(where  widowed  mother  has  not  been 
appointed  guardian ) ;  State  ▼.  Staed, 
143  Mo.  248,  45  S.  W.  60;  BeH  ▼. 
Bice,  60  Neb.  547,  70  N.  W.  26; 
Fieken  t.  Emigrants'  Industrial  SaT. 
Bank,  67  N.  T.  S.  143,  33  Mise.  92; 
Guillou  V.  Campbell,  35  Pa.  Super. 
Ct.  639;  PiekthaU  ▼.  Steinfeld,  12 
Ari».  230,  100  P.  779;  Steinfeld  t. 
Piekthall,  Id,;   Anderson  t.   Bodge, 


143  N.  Y.  S.  132,  158  App.  Div.  201 
(father  may  lease  ward's  property 
by  statute)  < . 

68.  FassiH  t.  Seip,  249  Pa.  576,  95 
A.  273. 

69.  Darlington  ▼.  Turner,  202  IT.  8. 
195,  26  8.  Ct.  630,  50  L.  Ed.  992 
(reversing  24  App,  1>.  G*  573) ;  Var* 
nado  T.  Lewis,  113  La.  72,  36  So. 
893. 

70.  Miles  V.  Boyden,  20  Mass.  (3 
Pick.)  213  (father  cannot  sue  for 
child's  legacy);  Morris  v.  St.  Louis, 
K.  C.  &  N.  B.  Co.,  58  Mo.  78. 

7i:  Wills  V.  Wills,  34  Ind.  106; 
Aaron  v.  Bayon,  131  La.  228,  59  So. 
130;  Bell  ▼.  THngwell,  91  Neb.  699, 
136  N.  W.  1128. 

Where  the  child,  while  living  with 
the  mother  on  property  in  which  he 
had  an  interest  from  his  father's 
estate,  earns  and  pays  to  the  mother 
wages  sufBdent  for  his  support,  the 
mother  must  account  to  the  child  for 
rent.  Keeney  ▼.  Heaning,  58  N.  J. 
Eq.  74,  42  A.  807. 

7t.  Spring  Valley  Coal  Co.  ▼.  Don- 
aldson, 128  m.  App.  196;  Leslie  t. 
Proctor  &  Gamble  Mfg.  Co.,  102  Kan. 
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Th€i  law  treats  legacies,  g^^%  distributive  shares,  and  the  like, 
which  may  vest  in  a  person  during  minority,  as  his  own  property ; 
and  the  modem  practice  is  to  require  the  appointment  o£  a 
guardian  in  such  cases,  to  manage  the  estate  until  the  child  comes 
of  ag)e.''  Under  no  pretext  may  the  father  appropriate  such  funds 
to  himself,  or  use  them  to  pay  his  own  debts;  and  an  adminis- 
trator or  trustee  who  pays  the  child'd  money  to  the  father  as  par- 
ent incurs  a  personal  risk/^  The  same  may  be  a&id  of  the  child's 
lands/*  And  the  parent's  investment  of  his  child's  money  for 
the  tatter's  benefit  will  be  protected  against  all  creditors  of  the 
former,  who  are  chargeable  with  notice  of  the  child's  rights,'* 

While  the  parent  may  be  called  the  natural  guardian  of  the 
child,  this  is  not  such  a  guardianship  as  gives  the  right  to  control 
or  manage  the  child's  property;  for  here  a  chancery  or  probate 
appointment  should  be  made;  but  equity  would  hold  the  parent 
to  account  like  any  intermeddler  or  holder  of  trust  funds/'  So  a 
widow  as  the  natural  guardian  of  her  children  is  a  trustee  for  them 
and  cannot  buy  at  a  foreclosure  sale  of  the  homestead  property 
and  sell  to  a  third  party  and  thus  cut  off  the  rights  of  her  children 
even  though  she  uses  her  own  money  in  buying  at  the  foreclosure. 
By  doing  so  she  simply  become^  subrogated  to  the  rights  of  the 
mortgagee  and  does  not  change  her  relation  of  trustee  to  her 
minor  children." 

The  parent  may,  however,  inherit  as  heir  of  the  child,  and  even 

159,  169  P.  193 ;  Blake  ▼.  Corcoran,  75.  As  to  conveying  an  easement, 

211  Mass.  406,  97  N.  E.  1002;  Kirk  see  Farmer  v.  McDonald,  59  Ga.  '509. 

T.  Middlebrook,  301  Mo.  245,  100  B.  A  father,  as  such^  cannot  be  judici- 

W.  450 ;  Hannnla  v.  Dnlnth  &  I.  B.  ally  empowered  to  self  his  son 's  land. 

B.  Co.,  130  Minn.  3,  153  N.  W.  250  Guynn  v.  McCauley,  32  Ark.  97.    See 

(effect  of  statute).  English  Act,  44  &  45  Vict.,  ch.  41, 

73.  Keoler  t.  Fassett,  21  Vt.  539 j  as  to  management  of  an  infant's 
Jaekson  v.  Combs,  7  Cow.  36 ;  Miles  v«  lands. 

Boydea,  3  Pick.  213  j  Cowell  v.  Dag-  76.   McLaurie   v.   Partlow,   53   111. 

gett,  97  Mass.  434 ;   Kenningham  y.  340.    But  as  to  payments  of  income 

Kliaughlin,  3   Monr.   30.     And  see  by  the  debtor  to  the  natural  guar- 

Guardian  and  Ward,  infra.    But  see  dian,  which  income  is  applied  to  the 

Bclden's  Appeal,  31  Conn.  548.  A  fti-  child's  necesisary  use,  see  South west- 

ther  who  buys  property  for  himself  em  R.  v.  Chapman,  46  Ga.  557. 

in  hi«  son's  name  must  not  perpetrate  77.  See  Bedford  v.  Bedford,  136  Dl. 

a  fraud  upon  others.     B&ehardson'B  .354;    Guardian   9a  Ward,   Part   IV, 

Case,  L.  B.  19  Eq.  588.  poti. 

74.  Perry  t.  Cannichael,  95  HI.  .  78.  Sorreb  v.  Childers  (Ark.),  195 
519  J  Clark  t.  Smith,  13  8.  C.  585.  S.  W.  1,  L.  B.  A.  1917F,  430. 
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§    739  PARENT    AND    CHILD.  <  8t> 

the  misconduct  of  the  father  will  not  always  exclude  him  from  the 
benefits  of  his  child's  fortune. "'^ 

§  739.  Child's  Duty  to  Care  for  Parents. 

**  The  duties  of  children  to  their  parents,"  says  BladEstoney 
^' arise  from  a  principle  of  natural  justice  and  retribution.  For 
to  those  who  gave  us  existence  we  naturally  owe  subjection  and 
obedience  during  our  minority,  and  honor  and  reverence  ever 
after;  they  who  protected  the  weakness  of  our  infancy  are  en- 
titled to  our  protection  in  the  infirmity  of  their  agfe ;  they  who  by 
sustenance  and  education  have  enabled  their  offspring  to  prosper 
ought  in  return  to  be  supported  by  that  offspring  in  case  they 
stand  in  need  of  assistance/-  **  Upon  this  principle  rest  what- 
ewrer  duties  are  enjoined  upon  children  to  their  parents  by  positive 
law.  The  Athenians  compelled  children  to  provide  for  their  father 
when  fallen  into  poverty.*^  And  Kent,  oiforcing  the  same  precept, 
cites  several  other  historical  precedents  less  to  the  purpose." 

Perhaps  this  principle  could  not  have  been  better  expressed 
than  in  these  words  of  Blackstone;  for  it  is  to  be  observed  that 
the  obligation,  as  a  l^al  one,  is  somewhat  vague  and  indefinite, 
extending  little  farther  than  the  succor  of  parents  in  distress. 
Gratitude,  certainly,  is  what  all  parents  true  to  their  trust  have 
the  right  to  expect;  but  whether  it  is  due  to  those  who  were 
negligent  and  unfaithful  to  their  offspring  may  admit  at  this 
day  of  much  doubt.  In  other  words,  honor  and  reverence  are 
justly  awarded  according  to  one's  deserts*  The  child,  when  full 
grown,  naturally  marries  and  assumes  parental  liabilities  of  his 
own;  and  in  the  usual  course  of  things  adults,  whether  father 
or  son,  will  prudently  provide  for  their  future  as  well  as  their 
present  wants.  Some  have  thou^t  it  the  duty  of  fathers  to 
leave  property  to  their  children  at  their  death, —  a  principle 
somewhat  at  conflict  with  this  right  t|0  lean  upon  their  children 
for  their  own  maintenance.  Yet  exceptional  cases  must  occur 
where  a  father,  faithful  to  his  own  obligations,  is  yet  left, 
through  misfortune,  penniless  in  his  old  age;  and  here  the  voice 
of  nature  bids  the  children  aid,  comfott,  and  relieve.     Municipal 

7d.  Macpliers.  Inf.  251:    See  Allen  rated)  tbe  Bote' heirs,  see  l*ieroe  ▼. 

V.  Coater,  1  Beav.  202.  Pierce,  64  Wis.  73.  ' 

As  to  the  mother's  claim  for  allow-  80.  1  Bl.  Com.  453. 

ance  for  the  child's  support  out  of  fil.  2  PotWr's  Antiq.  347,  351. 

lands  devised  to  the  child,  who  died,  82.  2  Kent  Com.  207. 

leaving  the  parents   (who  had  sepa- 
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law  quickens  the  child,  and  sa^s,  "If  your  parent,  however, 
yagabond  and  worthless,  becomes  unable  to  maintain  himself, 
the  public  shall  not .  relieve  him  as  a  pauper ;  you,  his  children, 
being  of  suflBci.ent  means,  must  assume  the  burden,"  We  speak 
not.  here  of  the  mother,  whose  moral  claims  upoi^  her  children, 
if  her  own  husband  prove  incapable,  are  much  stronger;  yet  it 
must  be  admitted ,  that  the  municipal  law  makes  no  great  difitinc- 
tion  on  her  behalf . 

Thus  may  be  explained  what  appears  now  a  well-settled  rule  at 
the  common  law;  namely,  that  there  is  no  legal  obligation  resting 
upon  a  child  to  support  a  parent;  that  while  the  parent  is  houpd 
to  supply  necessiaries  to  an  infant  child,  an  ^dult  child,'  in  the 
absence  of  positive,  statute,  or  a  legal  contract  on  his  own  pajrt, 
is  not  bound  to  supply  necessaries  to  his  aged  parent." 

Biit  statutes  have  been, enacted,,  both  in  England  a^d  most  parts 
of  the  Unite!  States,  to  enforce  this  imperfect  legal  .obligatipn, 
usually  to  the  extent  of  relieving  cities  and  towns  froux  the  $ftip- 
port  of  paupers.  Such  is  the  tenor  of  the  Ilnglish  statutes  of  43 
Eliz.  and  5  Geo.  L,  to  whlqh  allusion  has  already  l)een  made, 
which  declane,  in  effect,  that  the  children,  being  of  sufficient  ability, 
of  poor,  old,  lame,  or  impotent  persons,  not  able  to  maintain'  them- 
selves, must  relieve  and  maintain  them.**  Ingratitude,  to  use  the 
word  in  a  more  general  sense,  the  parent  may  punish  still  further, 
as  other  statutes  prescribe,  by  disinheriting  the  undutifiil  Children 
by  will;"  a* punishment  found  by  no  means  terrible  in  cases  which 
arise  under  the  statute  of  Elizabeth.  The  moral  obligation  of 
honor  and  reverence  still  remains  clear  and  unquestioned,  so  far 
aa  parental  faithfulness  has  earned  it;  doubtful  in  its  mbre  ex- 
tended  application,  yet  always  ai  favorite  theme  of  the  poet  and 
dramatist^  and  never  to  be  lightly,  esteemed  anip^g  men/*    • 

The  law  does  not  imply,  then,  a. promise  from  th©child  to  pay 

83.  Beeye^  Doxn.  I(el..284;  Bex!  t.  Com.  208;  and  see  Ex  parte  Hua^,  5 
Munden,  1.  Stra.  190:  Edwards  v.  Cow.  284,  •.  ^ 
Davis,  16.  Johns.  281;  Leban(^  y.  86.  No^  one  can  read  "  King  Lear " 
Griffin,  45  K.  H.  55S;  Stone  y.  Stone,  .. without  r(^cogni^ng  the  anblixmtj  of 
31^  Conn.  142;  Bec]^r  v.  Gibson,. 70  an  unquestioning  Xaith  in  thifs  moral 
Ind..239.    ,  duty.    Kent  (2  Copa.  207)  quote*  the 

84.  2  Kent  Com.  208;  Di^k^s  ▼.  speech  of  Euryalus  in  the  iBi^ei^;  l^ut 
Phlladi^lphia,^  93  Pa.  270. ,  See  ,^imith  the  insta^se  ot  piufi  ^neaa  bimi^Blf  is 
T.  Lapeer  County,  34  Mich.  .58;  still  stronger,  perhaps  the  otrongpst 
Bierkes  y.Phila,,.  93  Pa.  St.  270,,  See  to  be  found;  in  the  classic^;  devotion 
§  2^.  ^  ' ...  >  .,  to  his  aged  father  renderiijig  hiim  iq^re 

85.  "N.  T.  Eev.  Sts.,  p.  614 ;  2  Kent  illustrious    in    song    than    his   heroic 
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for  necesearies  furnished  without  his  request  to  an  indigent  parent; 
and  the  natural  obligation  can  only  be  enforced  in  the  mode  pointed 
out  by  statute.*^""  The  promise  of  a  child  to  pay  for  past  ex- 
penditures iti  relief  of  an  indigent  parent  is  not  binding  in  law.*^ 
But  for  necessaries  or  other  goods  furnished  to  the  parent,  or  for 
the  parent's  benefit,  at  a  grown  child's  request,  the  latter  is  charge- 
able, as  any  one  else  would  be.** 

In  some  States  it  is  now  the  duty  of  a  child  to  support  a  parent 
unable  to  take  care  of  himself,*^  but  it  has  been  held  that  there  is 
no  such  legal  duty.** 

The  care  by  children  of  aged  and  infirm  parents  is  so  clear  a 
dictate  of  common  humanity  that  such  care  raises  no  presump- 
tion of  agreement  for  remuneration,**  which  may  be  recovered, 
however,  on  proof  of  express  contract.**  Also  the  law  will  not 
imply  a  promise  to  repay  sums  voluntarily  paid  by  one  child  to 
another  for  parental  support.**  And  it  is  held,  further,  that 
where  one  of  several  children  renders  support  at  the  request  of 
the  others,  they  will  be  liable  on  an  implied  promise  to  contribute.** 
aebievements,  and  largely  atoning,  as      until    order    made,  under    statute); 


Bome  would  say,  for  the  sin  of  con- 
jugal unfaithfulness. 

87-88.  Bex  v.  Munden,  1  Stra.  190; 
Edwards  ▼.  Davis,  16  Johns.  281; 
Dawson  t.  Dawson,  12  la.  512.  See 
Johnson  ▼.  Ballard,  11  Bieh.  178. 

88.  Mills  ▼.  Wyman^  3  Pick.  207; 
Cook  y.  Bradley,  7  Conn.  57.  It  is 
otherwise  by  the  Civil  Code  of  Louisi- 
ana, art.  245. 

80.  Lebanon  t.  Griffln,  45  K.  H. 
5^58;  Gordon  v.  Dix,  106  Maes.  305; 
Becker  y.  Gibson,  70  Ind.  239.  Such 
a  claim  might  now  be  enforced,  in  a 
ouitable  ease,  against  the  separate 
estate  of  a  married  daughteij  on  the 
usual  principles  applicable  to  her  con- 
tracts. 

81.  Cooley  y.  Stringfellow,  164  Ala. 
460,  51  So.  321 ;  Williams  y.  Williams 
(Ala.),  81  So.  41;  Tobin  y.  Bruce  (S. 
D.),  162  N.  W.  §33;  Brace  y.  Tobin, 
245  TT.  S.  18,  38  S.  Ct.  7,  62  L.  Ed. 
(under  statute). 

8S.  Schwerdt  ▼.  Schwerdt,  235  Dl. 
886,  85  N.  E.  613;  In  re  Erickson 
(Kan.),  180  P.  263;  Pinel  y.  Bapid 
By.  System,  150  IT.  W.  897  (no  duty 


Schwanz  y.  Wujek,  163  Mich.  492, 128 
N.  W.  781,  17  Det.  Ijeg.  N.  956;  La- 
tour  y.  GuiUoi^,  134  La.  382,  64  So. 
130. 

88.  Borum  y.  Bell,  132  Ala.  85,  31 
So.  454;  Maupin  y.  Gains,  125  Ark. 
181,  188  S.  W.  552 }  Cotter  ▼.  Cotter, 
82  Conn.  331,  73  A.  9.03;  Niehaus  y. 
Cooper,  22  Ind.  App.  610,  52  N.  E. 
761;  Wright  y.  Senn's  Estate,  85 
Mich.  191,  48  N.  W.  545;  2n  re 
Skelly's  Estate,  43  N.  T.  a  064,  18 
Misc.  719,  2  Gibbons,  176;  In  re  De- 
laney's  Estate,  58  N.  T.  S.  924,  27 
Misc.  398;  Nicholas  v.  Nicholas,  100 
Va.  660,  42  8.  E.  069,  86«;  Millis 
y.  Thayer,  139  Wis.  480,  121  N.  W. 
124.  See  Duyall  y.  Duyall,  21  Ky. 
Law,  530,  54  8.  W.  791. 

84.  Worth  y.  Daniel,  1  Ga.  App.  15, 
57  S.  E.  898 ;  Falls  y.  Jones,  107  Mo. 
App.  357,  81  S.  W.  455;  Harris  v. 
Orr,  46  W.  Va.  261,  33  S.  E.  257,  76 
Am.  St.  B.  815. 

85.  Hough  y.  Comstock,  97  Mieh. 
11. 

86u  Stone  y.  Stone,  32  Conn.  142. 
And  see  Succession  of  OliTier^  18  La» 
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but  a  statute  making  it  the  duty  of  children  to  support  parents 
will  not  authorize  suit  by  a  mother  who  is  being  supported  by  one 
child  against  another  chilcj  to  enforoe.  contribution,*^  and  gives 
the  parent  no  right  to  enforce  such  duty  by  action  unless  ex- 
pressly so  worded,"'  and  where  such  a  stattite  exists  an  agree- 
by  a  child  to  support  his  parwt  is  without  eonsideration.** 


Ann.    594;    Marsh   v.   Blackman;   50 
Barb..  329. 

97.  Duffy  T.  Tordi,  149  Cal.  140,  84 
P.  838,  4  L.  B.  A.  1159,  117  Am.  St. 
B.  125. 


'«S:  Schwerdt  v.  Schwerdt,  141  lU. 
App.  386  (judg.  affd.,  235  lU.  386, 
85  N.  E.  613).' 

99.  Schwerdt  V.  Schwerdt,  235  lU. 
386,  86  N.  E.  613. 
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CHAPTER  VL 

PABENTS^  BIGHT  OF  CUSTODY. 

« 

Section  740.  Common-law  Bale;  English  Doetrine. 

74X.  Chancerj  Jurisdiction  in  Custody;  Common  Yixn  OTermled. 

.'.      ,742.  English  Bule;  Statute. 

743.  American  Bule. 

744.  Welfare  of  Child.     . . 

745.  Child's    Own  Wishes. 

746.  Custody  under  Divorce  and  other  Statutes. 

747.  Parent's  Bight  to  Attend  Funeral  of  Child. 

748.  Contracts  Transferring  Parental  Bights. 

749.  Proceedings  to  Determine  Custody;  Prior  Adjudication. 

750.  Suit  for  Harboring  or  Enticing  Away  One's  Child;  Abduction 

etc. 

751.  Contests  for  Custody  between  Husband  and  Wife^  etc 

§  740.  Common-Law  Ride ;  English  Doctrine. 

Tie  topic  of  parental  custody  is  one  of  absorbing  importance  in 
England  and  America ;  and  its  principles  have  received  the  most 
ample  discussion  in  the  courts  of  both  countries.  The  fundamental 
principle  of  the  common  law  was  that  the  father  possessed  the 
paramount  right  to  the  custody  and  control  of  his  minor  children, 
and  to  superintend  their  education  and  nurture.*  The  mother,  aa 
such,  had  little  or  no  authority  in  the  premises.*  The  Roman  law 
enjoined  upon  children  the  duty  of  showing  due  reverence  and 
respect  to  the  mother,  and  punished  any  flagrant  instance  of  the 
want  of  it;  but  beyond  this  it  seems  to  have  recognized  no  claim 
on  her  part.*  Indeed,  the  father  is  permitted  by  Anglo-Saxon 
policy  to  perpetuate  his  authority  beyond  his  own  life ;  for  he  may 
constitute  a  testamentary  guardian  of  his  infant  children.* 

In  case  there  is  no  father,  then  the  mother  is  entitled  to  the 
custody  of  the  children;  supposing,  of  course,  the  rights  of  no 
testamentary  guradian  intervene.^  She  has,  as  natural  guardian, 
a  right  to  the  custody  of  the  person  and  care  of  the  education  of 

1.   "Ez  parte  Hopkins,  3  P.  Wms.  3.  Cod.  3,  tit.  47,  §  4;  Forsyth, Cus- 

151;    2    Story,   Eq.   Juris.,    §§    1341  tody,  5. 

1342 ;  2  Kent  Com.  205 ;  Forsyth,  Cus-  4.  Stat.  12  Car.  II.  ch.  24,  re*enacted 

tody,  10 ;  People  t.  Olmstead,  27  Barb,  in  most  of  the  United  States.     See 

9,     and     cases     cited;      Ex     parte  Guardian  and  Ward,  tn/ra,  §  814. 

MeCIellan,  1  Bowl.  P.  C.  34.  5.  See  Guardian  and  Ward,  infra. 

9.  See  1  Bl.  Com.  453. 
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her  childieiL ;  ^^  and  this  in  all  countiree^"  said  Liurd  HardwicJ^^ 
"  where  the  laws  do  not  break  in."*  The  priority,  of  the  surviving 
mother's  right  to  custody  is  frequently  a  niatter  of  statute  r^ula* 
tion;^  but  her  absolute  right  on  remarriage  is  not  so  eleat^ 
recognized*  Her  claims,  as  we  shall  see  hereafter,  may  conflict 
with  those  of  a  guardian*  If  the  husband  and  fatheir  deserts  }iis 
family,  his  wife  becomes  fairly  entitled  to  the  custody  and  con- 
trol of  their  infant  children,  at  all  events  as  against  all  third 
parties  and  while  his  desertion  continues.' 

§  741.  Chancery  Jurisdiction  in  Custody;  Common  Law  Over^ 
ruled. 

Were  these  invariablB  rules,  uncontrolled  by  the  courts,  un- 
changed by  statute,  this  common-law  doctriine  of  custody  would  be 
as  simple  of  application  as  unjust.  It  is  neither.  And  the  courts 
of  chancery,  in  assuming  a  liberal  jurisdiction  over  .the  persons  and 
estates  of  infants,  soon  made  the  claims  of  justice  override  all 
considerations  of  parental  or  rather  paternal  dominion,  at' the 
common  law.*  Tfeu^  Lord  Thurldw,  iil  a  case  where  it  appeared 
that  the  f ather^s  affairs  were  embarrassed,  that  h^-  was  an  outlaw 
and  resided  abroad,  that  his.  son,  an.infant,  had  cpnsiderable  es- 
tate, and  that  the  mother  lived  apart  from  her  husband  and  prior 
cipally  directed  the  child's  education,  restrained  thfe  father  from  - 
interfering- without  tbe  consent  of  two  persons  nominated  for  that 
purpose;  and,  with  reference  to  the  objection  that  the  court  had 
no  jurisdiction,  he  added  that  he  knew  there  was  such  a  notion, 
but  he  was  of  opinion  that  the  court  had  arms  long  enough  to 
reach  such  a  case  and  to  prevent  a  father  from  prejudicing  the  . 
health  or  future  prospects  of  tbe  child ;  and  he  signified  that  he 
should  act  accordingly.*^  But  the  leading  case  on  this  subject  is 
that  of  Wellesley  v.  The  Duke  of  Beaufort,  which  went  on  appeal 
from  Lord  Eldon  to  the  House  of  Lords;  and  in  which  the  learned 
Lord  Chancellor's  judgment  was  unanimously  affinned.^^ 

e.  Vaiarcal  ▼.  M^Dirih^  2  Swanst.  87,    See  Heywar*  v,  Cuthbert,  4  De- 

536;    Fortyth,   Cnatody,   11^   109;    2  saQB.  445. 

Kent  ConL  506;  People  ▼.  WUcox,  22  8,  Window  v.  State,  92  Ala.  78. 

Barb.     178;     Oaborn     ▼.     Allen     2  9.  2  Story,  Eq.  Juris.,  §  1341.  And 

iHitch.  388.     So  where  the  father  is  flee  Butler  v.  Freeman,  Ambl.  302. 

sentenced     to     transportation.       E9  10.  Creuze  v.  Hunter,  2  Bro.  C.  C. 

parte  Bailey,  6  Dowl.  P.  0.  311.  499,  «.;  2  Cox,  242.    And  see  Whit- 

7.  2  .ft  3  Vict.,  ch.  54;  Mass.  Gen.  field  v.  Hales,  12  Ves.  492. 

St3.,  eh.  109,  §  4;  State  t.  Seott,  10  11.  2  Buss.  1;  WeUesley  v.  WeUes- 

Post.  274;  Striplin  T.  Ware,  26  Ala,  ley,  2  Bligh   (N.  S.),  124. 
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But  th^  result  of  the  English  authorities  is  to  establish  the 
principle,  independently  of  statutory  provisions,  that  the  Court 
of  Chancery  will  interfere  to  disturb  the  paternal  rights  only  in 
cases  of  a  father's  gross  miscondtict ;  such  misconduct  seeming, 
however,  to  be  regarded  with  reference  rather  to  the  interests  of 
the  child  than  the  motal  delinquency  of  th6  parent.  If  the  father 
has  so  conducted  himself  that  it  will  not  be  for  the  benefit  of 
the  infants  that  they  should  be  delivered  to  him,  or  if  their  being 
with  him  will  injuriously  afffect  their  happiness,  or  if  they  cannot 
associate  with  ^idm  without  motnl  contamizuition,  or,  if,  because 
they  associate  with  him,  other  persons  will  shun  their  a^ociety,  the 
court  will  award  the  custody  to  another."  It  is  held  that  chancwy 
has  nothing  to. do  witjh.  the  fact  of  the  father's  adultery,  unless  he 
brings  the  child  into  contact  with  the  woman.^'  Bnt  unnatural 
crime  is  otherwise  regarded." 

Atheism,  blasphemy,  irreligion,  call  for  interference,  when  the 
minds  of  joung  children  may  be  thereby  poisoned  and  corrupted; 
although  in  matters  of  purely  religious  belief  there  is  of  course 
much  difficulty  in  defining  that  degree  of  latitude  which  should  be 


In  this  latter  ease  children  were 
taken  f^om  a  father  who  was  Uvlng  in 
adultery.  In  the  conrse  of  his  elabo- 
rate judgment  in  this  case,  Lord  El- 
don  cited  with  approbation  a  dietum 
of  Lord  Macclesfield,  to  the  effect  that 
where  there  is  reasonable  ground  to 
believe  that  the  children  would  not  be 
properly  treated,  the  court  would  in- 
terfere without  waiting  further,  upon 
the  principle  that  presenting  jiuHc^ 
was  better  than  punisMng  jugtice. 
Buke  of  Beaufort  v.  Berty,  1  P.  Wms. 
703,  cited  in  Wellesley  v.  Duke  of 
Beaufort,  supra. 

The  evidence  showed  that  the  eon- 
duct  of  the  father  was  of  the  most 
profligate  and  immoral  description.  It 
appeared  that  he  had  ill-treated  his 
wife,  continued  his  adulterous  connec- 
tion to  the  time  of  judicial  proceed- 
ings, and  in  his  letters  to  his  young 
children  had  frequently  encouraged 
them  in  habits  of  swearing  and  keep- 
ing low  company.  Lord  Redesdale, 
in  the  course  of  his  opinion  before 
the  House  of  Lords,  repudiated  em- 


phatically the  insinuation  that  pater- 
nal power  is  to  be  eonaidered  more 
than  a  trust.  "Look  at  aU  the  ele- 
mentary writings  on  the  subject,"  he 
adds,  ''they  say  that  the  father  is  en- 
trusted with  the  care  of  his  children; 
that  he  is  entrusted  with  it  for  this 
reason,  because  it  is  supposed  his  na- 
tural affection  would  make  him  the 
most  proper  person  to  discharge  the 
trust."  WeUeslfly  ▼•  Wellesleyy  2 
BUgh  (N.  8.),  141  (1828). 

12.  Anonymous,  ll  £.  L.  &  Eq.  281 ; 
B.  c,  2  Sfin.  (N.  8.)  54;  Forsyth, 
Custody,  58;  Bo  MaaneviUs  ▼.  De 
Manneville,  10  Ves.  52;  Waids  v. 
Warde,  2  Phil.  786. 

IS.  Ball  ▼.  Ball,  2  Sim.  85;  Lofd 
Eldon,  n.  6  to  Lyons  ▼.  T»Bnirin^  Ja^ 
254.  The  English  Divorce  Aet  indi- 
cates the  peculiar  views  prevalent  in 
that  country  as  to  adultery  committed 
by  a  married  man.  Schouler,  Hub.  Af 
Wife,  S  506. 

14.  Anonymous,  11  E.  L.  ft  Eq.  281; 
s.  c,  2  Sim.  (N.  8.)  34. 
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allowed.  Says  Lord  Eldon,  "  With  the  religious  tenets  of  either 
party  I  have  nothijig  to  do,  except  so  far  as  the  law  of  the  country 
ealla  upon,  me  to  Ipok  on  some  religious  opinions  as  dangerous  to 
society.""  Mere,  poverty  or  insolvency  does  not  furnish  an  ade- 
quate g^round  |or. depriving  the  father  of  ^s  children;  not  even 
though , a  fund  is.  offered  for  their  benefit,  conditioned  upon  the 
surrender  of  their  custody."  Yet  so  solicitous  is  chancery  for  the 
welfare  of  its  wards,  that  it  seems  indisposed  to  sacrifice  their 
large  pecuniary  opportunitie^s  to  the  caprice  of  the  natural  pro- 
tector. Thu8  far  has  chancery  carried  its  exception,  that  if  prop- 
erty be  settled  upon  an  infant,  upon  condition  that  the .  father  sur- 
renders his  right  to  the  custody  of  its  person,  and  he,  by  acquies- 
cing for  a  time,  and  permitting  the  child  to  be  educated  iu  a 
manner  conformably  to  the  terms  of  the  gift  or  bequest  en- 
courages corresponding  expectations,  he  will  not  be  allowed  to  dis- 
appoint them  afterwards,  by  claiming  possession  of  the  infant.  He 
hag  in.  such  a  case  "  waived  his  parental  right."  " 

§  742.  English  Rule;  Statute. 

The  English  rule,  up  to  the  year  1839,  was,  therefore,  that 
the  father  is  entitled  to  the  sole  custody  oif  his  infant  child ;  con- 
trollable, in  general,  by  the  court  only  in  case  of  very  gross  mis- 
conduct, injurious  to  the  child.  Such  a  state  of  things  was  un- 
just, since  it  took  little  account  of  the  mother's  claims  or  feelings 
in  a  matter  which  most  deeply  interested  lier.  This  finally  led  to 
the  passage  of  statute  2  &  .3  Vict.,  ch.  54,  known  as  Justice  Tal" 


10.  Ltycws  y.  BleAjdn,  Jac.  2$6. 

IS.  Ex  parte  Hopkins,  3  P.  Wms. 
152;  Colston  ▼.  Morris,  Jac.  257,  n. 
11 J  Macphers.  Inf.  142,  143;  For- 
syth, Custody, .  37 ;  ^arl  &  Cpuntess 
of  Wesitmeathy  Jlae.  251,,  n.  c.  But 
flee  Ex  parte  "iSojitf Oft,  15.  Yes.  445. 

17.  Per  Lord  Hardwicke,  Blake  v. 
Leigh,  Ambl.  307;  Powell  v.  Cleaver, 
2  Bro.  C.  p.  499 ;  C^euze  y.  Hunter,  2 
Cox,  242;  Forsyth,  Custody,  38,  53; 
Lyons  y.  Blenkin,  Jac.  254,  262. 

The  English  counts  of  common  law 
likewise  interfere  in  questions  relat- 
ing to  the  custody  of  infants  by  writ 
of  Tkaheas  carpus,  which,  in  general, 
lies  to  bring  up  persons  who  are  in 
custody,  and  who  are  aUeged  to  be 
subject  to  illegal  restraint.  Macphers. 


Inf.  152;  JSa»  pafte  Glover,  4  Dowl.  P. 
C.  293;.  Forsyth,  Custody,  17,  54;  In 
re  Pulbrook,  11  Jur.  185;  In  re  Fynn, 
2  De  Q.  4^7;  s.  c.^  12.  Jur.  713;  Eezv. 
Greenhill,  4  Ad.  &  El.  ,624.  Lord 
Mansfield  ^nce  said  that  the  common- 
law  court  is  not  bound  to  deliver  an 

« 

infant,  when  set  free  from  illegal  re- 
straint, over  to  anybody,  nor  to  give 
it  any  privilege.  .  Bex .  v..  pelarel,  3 
Burr.  1436;.!  W.  Bl,  4Q9.  But  the 
later  English  rule  is  that  where  a 
clear  right  to  the  custody  is  shown  to 
exist  in  any  one,  the  court  has  no 
choice,  but  must  order  the  infant  to 
be  delivered  up  to  him.  Rex  y.  Isley, 
5  Ad.  &  El.  441.  This  jurisdiction  is 
•  less  ample  than  that  of  the  chancery 
courts,  to  whose  authority  it  must  be 
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fourd's  Act,  which  introduced  important  changes  into  the  law  of 
parental  custody/'  but  does  not  appear  to  have  interfered  with 
the  father's  right  of  custody  further  than  to  introduce  new  ele- 
ments and  considerations  under  which  that  right  is  to  be  exer- 
cised. This  act  proceeds  upon  three  grounds :  First,  it  assumes 
and  proceeds  upon  the  existence  of  the  paternal  right.  Secondly, 
it  connects  the  paternal  right  with  the  marital  duty  and  imposes 
the  marital  duty  as  the  condition  of  recognizing  the  paternal  right. 
Thirdly,  the  act  regards  the  interest  of  the  child.^*  If  the  two 
considerations  of  marital  duty  to  be  observed  towards  the  wife  and 
of  the  interest  of  t*he  child  can  be  attained  consistenly  with  the 
father's  retaining  the  custody  of  the  child,  his  common-law  pater- 
nal right  will  not  be  disturbed;  otherwise  it  may  be.**^  There  is 
a  later  infants'  custody  act  (36  &  37  Vict.,  ch.  12),  under  which  the 
eurrbunding  circumstances  of  a  case  will  be  still  more  sedulously 
T^arded,  agai'nst  a  father's  own  appliciation  for  custody;  and 
paternal  right,  the  marital  duty,  and  the  interest  of  the  child  are 
all  considered.*^ 

I  743.  American  Rtile. 

In  this  country  the  doctrine  is  universal  that  the  courts  of 
justice  may,  in  their  sound  discretion,  and  when  the  morals  or 
safety  or  interests  of  the  children  strongly  require  it,  withdraw 
their  custody  from  the  father  and  confer  it  upon  the  mother,  or 
take  the  children  from  both  parents  and  place  the  care  and  cus- 
tody of  them  elsewhere.** 

The  father  is,  however,  the  natural  guardian  of  his  minor 
children  and  is  entitled  to  their  custody  if  a  suitable  person 


St 


m 


considered  subsertietit.  See  Welles- 
ley  V.  Wellesley,  2  BUgh  (N.  S.),  136 
142 ;  Ex  parte  Skinner,  9  Moore,  278. 

18.  Ex  parte  Woodward,  17  Jur.  56 ; 
PoTsyth,  Custody,  137.  See  Forsyth, 
Ih,  139,  140. 

19.  Per  Turner,  V.  C,  in  Ex  parte 
Woodward,  17  E.  L.  &  Eq.  77;  17  Jur. 
56. 

20.  lb.  See  also  Warde  v.  Warde, 
2  Phil.  787.  Stat.  3  &  4  Vict.,  ch.  90, 
empowers  chancery  to  assign  the  care 
and  custody  of  infants  convicted  of 
felony. 

«1.  Under  statute  36  &  37  Vict.,  ch. 
12,  the  custody  of  a  child  thtee  years 


old  was  given  to  the  mother,  her  hus- 
band having  deserted  her.  In  re 
Taylor,  4  Ch.  D.  157.  And  see  Brown, 
Be,  13  Q.  B.  B.  614;  Elderton»  Be,  25 
Ch.  D.  220.  Grounds  upon  which  a 
parent 's  right  may  be  interfered  with 
considered,  (1893)  2  Q.  B.  232. 

29.  2  Kent  Com.  205,  and  eases 
cited;  1  Story,  Eql  Juris.,  §  1341 
Richards  v.  Collins,  45  N.  J.  Bq.  283. 

23.  Bailey  v.  Gaston,  8  Ala.  App. 
476,  62  So.  1017;  BeU  v.  Krauss,  169 
Cal.  387,  146  P.  374;  Hemandes  v. 
Thomas,  50  Pla.  522,  39  So.  641,  2  L. 
R.  A.  203;  St^le  v.  Hohenadel,  141 
m.  App.  201  (judg.  afPd.,  Hohenadel 


795 


CUSTODY   OF   CHILD. 


§  743 


preference  to  jthe  mother.^*  Tlie  legal  right  of  the  father  to  the 
custody  of  the  child  where  the  mother  ia  insane  is  beyond  question 
unless  he  is  clearly  unfit  and  the  parents  of  the  insane  mother 
have  no  rights  whatever  to  the  custody." 

Upon  the  death  of  the  father  the  mother  \s  prima  facie  entitled 
to  control  the  child,^*  and  so  where  the  mother  is  abandoned  by 
the  father  she  has  a  right  prior  to  a  stranger.^     That  a  mother  of 


Y.  Steele,  237  IlL  220,  86  NL  B.  717; 
HoheAadel  v.  Steele,  141  111.  App..  »1B 
(judg.  affd.,  86  N.  E.  717)  j   In  re 
Smithes  Guardianship   (la.),.  158  ^N*. 
W.  578  (faVhet  ie  entitledit  death  of 
mother  who  hpte  lieeii.  awarded' eaf*.. 
to4j  in  divorce) ;  Bwarens  y.  Swarene, 
78  Kan.   682,  97   P:  66?;   Mason  v. 
Winiains',    1^5    iffy.    331,   176   6.   W. 
1171;   Hsttilian  t;   MotBrchBamn,  179. 
Ky.  180,  200  S.  W.  35fii;  vHeitlump  . 
T.  Ragan   (La.),  76  So.  247;  Waters. 
T.  Gray   (Mo.  App.),  193  S.  W.  33; 
HoireB  T.  Solomon,  lOT  N.  C.  688, 
83  8.  E.  609;  Atkinson  v»  Downing, 
175  N.  C.  244,  95  8.  E.  487;   TitUS 
▼.  McGloskey,  67  N.  J.  Eq.  709,  63 
A.  244;  Brackett  v.  Brackett,  77  Iff. 
H.  68,  87  A.  252;  People  v.  Bubens, 
92  N.  Y.  8.  121 ;  School  Board  Dist. 
No*  18^  Garrin-  County,  v*  ThompsoBi 
24.0kla.    1,   103    P.    578;    Lowe   v, 
Lowe,    53    Wash.    50,    101    P.    704; 
Adkins  v.  Hope  Engineering  &  Sup- 
ply Co.,  81  W.  Va.  449,  ?4  8.  E.  806; 

2  Kent,  Com.  205 ;  People  v.  Mercein, 

3  Hill,  399;  People  ▼.  Olmstead,  27 
Barb.  9;  Miner  v.  Miner,  11  HI.  43; 
Cole  V.  Cole,  23  Iowa,  433 ;  Henson  ▼. 
Walta,  4Q  Ind.  170;  Bush  v.  Vanyae- 
ter,  9  W.  Va.  600;  State  v.  Baird,  6 
C.  E.  Green,  384;  Smith  Pet'r,  13 
HI.  138.    But  see  Oishwiler  v.  Hodee, 

4  Ohio  St.  615*  Thus  the  father  may 
eommit  the  child  to  its  grandmother* 
State  V.  Barney,  14  R.  L  62. 

24.  Bonk  Bros.  Coal  &  Coke  O).  ▼. 
Leavitt,  109  III.  App,  385.  See  Sabine 
T.  Stringer,  15  Mo.  App.  586;  People 
V.  Sinclair,  9r5  N.  Y.  S.  861,  47  Misc. 
Rep.  230,  17  N.  T.  Ann,  Cas.  37;  In 
re  Tierney,  112  N.  Y.  S.  1039, 128  App. 


Div.  83<5  (where  mother  left  her  borne 
wijthovt  eause);  Peo^de  ep  r^l.  Bnell 
▼.  Slnell,;  137  .jN.  Y.  9.  193,  77  Mijsc. 
Rep.   538.    •     V 

•  Sqtiiiy  Jiiris^ciion ' '  In  re  '  Tier- 
nay,  tl2  N.  Y.  a  1039^  128  App. 
Div,.83«;  Buaemaa  v.  Buseman  (W. 
Va.),  98  S,  E.  574;  oontrd,  Royal  ▼. 
•  Ikyal,  ie-^  Ala.  510,  52  So.  735  (where 
fatlief  IWed  outside  the  State;  con- 
tr(ir  Patterson  r.  P^lierson,  86  Ark. 
64,  109  S,  W.  116^  (infant  giyen  to 

,  *  » 

mother) ;  contra^  Cole  v.  Superior 
Court  in  and* for  San  Joaquin  County, 
28  Oal.  App.  1,  151  T.  169$  contra. 
State  7.  Beslin,  19  Idaho,.  185,  .112 
P.  1053;  contra,  Cain  y.  Gamer,..  169 
Ky.  633,  185  S.  W.  122  (under  Iowa 
statute) ;  contra,  Edlesoa  v.  Bdleson, 
179  Ky.  300,  200  S.  W.  625  (custody 
.  giyeaft  to*  parent  who  is  most  fi{) ; 
contra,. ,  Turner  v.  •  Turner,  93  Miss. 
167,  46  So.  413;  contra,  people  ▼, 
Workman,  157  ?T.  Y.  S.  594,  94  Misc. 
Rep.'  874  ^under  statute  givinpf 
mothei'  joint .  control).  See  Busiell 
V.  Russell,  20  Cal.  App.  457,  129  P. 
467  (child  ten  years  old  is  not  neces- 
sarily of  *'  tender  years.** 

S5l  Morin  v,  Morin,  66  Waah.  312, 
119  Pac.  745,  37  L.  R.  A.  (N.  S.) 
585. 

W.  In  re  Lindner's  Estate,  13  Cal. 
App.  208, 109  P.  101;  Dixon  v.  Dixon, 
77  N.  J.  Eq.  313,  76  A.  1042  Heit- 
kamp  V.  Ragan  (La.),  76  So.  247; 
Ex  parte  Smith,  197  Mo.  App.  200, 
193  S.  W.  288  (surviving  parent) ; 
Brackett  v,  Brackett,  77  N.  H.  68, 
87  A.  252   (while  unmarried). 

27.  Waldron  v.  Childers,  104  Ark. 
206,    148    S.   W.    1030;    In   re  Knoll 
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a  twelve-year-old  boj  has  embraced  the  Mazadaznau  religion  and 
permits  him  to  travel  round  with  a  priest, of  that  religion  who 
has  written  an  immoral  book  does  not  show  that  he  is  neglected 
or  that  a  guardian  should  be  appointed  for' him  as  a  delinquent 
child  where  there  is  no  evidence  that  the  priest  is  teaching  him 
immoral  things  or  that  the  priest  is  himself  an  immoral  man  or 
that  the  boy  ha,s  read  the  book.**  tinder  a  statute  authorizing  the 
court  to  use  its  discretion  in  awarding  the  custody  of  a  child  ac- 
cording to  ita  best  interest  the  court  has  no  xi^t  to  take  the 
child  out  of  the  custody  of  an  aunt  where  it  is  well  cared  for  and 
awai-d'it  temporarily  to  its  dissolute  and  immoral  mother  to  see 
if  thje  presence  of  the  child  will  not  refofm  the  moth^.** 

The  mere  fact  that  the  mother  of  white  children  has  married 
a  man  with  negro  blood  in  his  veins  does  not  justify  the  court  in 
depriving  her  of  their  custody  where  the  children  were  well 
, cared  for  in  proper  surroundings  even  though  the  marriage  has 
compelled  thetn  to  mingle  with  persons  of  mixed  blood.  The  mere 
fact  that  the  mother  has  married  into  a  fainily  lower  in  the  social 
scale  than  that  in  which  she  was  reared  is  no  Teasen  for  depriving 
her  of  their  custody,  wheriB  the  husband  is  not  possessed  of  enough 
negro  blood  to  relider  him  a  "  colored  person  "  v^thih  the  meaning 
of  the  statute  forbidding  marriage  with  colored  persons.** 

§  744.  Welfare  of  Child. 

*  The  tendency  of  ouF  coorts  to^ay  is  t6  consider  more  and  more 
the  rights  of  the  children  when  opposed  to  the  legal  rights  of  the 
parents.  Th^  modem  view  is  that  the  right  to  create  children 
does  not  include  the  right  to  ill-treat  them,  that  the  child  has  a 
right  to  a  fail" start  in  life  and  the  parent  will  not  be  allowed  to 
keep  control  of  him  where  unwilling  or  unable  property  to  care  for 
his  offspring. 

In  awarding  custody  of  minors  modem  courts  have  often  said 
that  the  wielfare  of  the  child  is  paramount,  but  this  consideration 
will  not  sijiSce  to  take  children  from  parents  who  are  decent  and 
responsible,  if  able  to  furnish  the  necessities  for  their  children, 
although,  the  child'^s  welfare  and  prospects  in  life  might  be  bet- 

Guardianship,  167  "Wis.  461,  167  N.  «9.  5<?  Lee    (Cal.),.lSl  Pac.  749, 

W.  744.  45  L.  R.  A.  (N.  S.)  91. 

28.   Lindsay  v.   Lindsay,  257   HI.  SO.  Moon  v.  Children's  Home  So- 

328,  100  N.  B.  «92,  45  L.  B.  A.  (N.  cicty,  112  Va.  737,  72  S.  E.  707,  38 

S.)  W)8.  L.  B.  A.  (N.  8.)  418^ 
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tered  thereby,"  buteustody  taay  be  tkken  away  from  parents 
manifestly  unfit  by  the  State  standing  in  loco  par^niis  in  equity."* 

SI      TtL    4*«    flphwart'/..    171    Clsil.    633.        fit.    n.   ^^viainn    nf   Aii^t.nHv   jurrAAhiA 


81.  In  re  Schwartz,  171  Cal.  633, 
164  P.  304;  Wilson  v.  Mitchell,  48 
Colo.  454^- 111  P.  21;  HenuUidez  ▼. 
Thomas,  50  Fla.  522,  39  So.  641,  2  L; 
B.  A-  203 ;  State  y<  Besliny  19  Idaho, 
185, 112  P.  1053;  Hohenadel  v.  Steele, 
237  in.  229,  86  N.  E.  717 ;  Wohlford 
V.  BdcckbaVdt,  141  lU.  App.  321$ 
People  T.  Hoxie,  175  IlL  App.  163; 
Cormack  ▼.  Marshall,  122  HI.  App. 
208;  Smiley  v.  Mcintosh,  129  Iowa, 
337,  106  N.  W;  577;  Bwarens  ▼. 
Swarens,  78  Kan.  682,  97  P.  968; 
Buchanan  ▼.  Buchanan,  93  Kan.  613, 
144  P.  840;  iStapleton  v.  Poynfer, 
111  Ky.  264,  62  8.  W.  730,  23  Ky. 
Law.  Bep.  76,  53  L.  B.  A.  784,  98 
Am.  St.  Bep.  411 ;  State  ex  rel,  Carti^ 
T.  Thompson,  117  La.  102,  41  So.  ^67; 
State  ex  rel.  Kearney  v.  Steel,  121 
La.  215,  46  So.  215;  State  t.  Thomp- 
son, 117  La.  102,  41.  So.  36.7;  Com- 
monwealth T.  Dee,  222  Mass.  184,  110 
N.  E.  2»7 ;  ix  parte  Smith  (Mo. 
App.),  200  6.  W.  681;  Newsome  t: 
Bunch,  142  N.  C.  19,  56  S.  E.  509; 
In  re .  Wilson  (N.  J.  Cfh..  1903), 
55  A.  160;  Titus  v.  McGloskcy,  67 
N.  J.  Bq.  709,'  63  A.  244;  Giffin  v. 
Gascoigne,  60  N.  J.  Eq.  256,  47  A. 
25;  People  v;  Beaudoiri,  110  N.  Y.  S. 
592,  126  App.  Div.  505;  ^x  parte 
Livingston,  135  N.  T.  S.  328,  151 
App.  Dir.  1,  reversing  order  In  re 
Livingston,  134  N.  T.  S.  l48,  T4 
Misc.  feep.  494;' Walker  V.  Finney* 
(Tex.    Civ.   App.),   157   S.   W.    948; 

-  I 

Kirkland  V.  Matthews  (Tex.  Ciy. 
App.),  174  8.  W.  830;  Jensen,  v.  Jen- 
sen (Wis:),  170  N.W.  735;  Case  of 
Waldron,  13  Johns.  418;  People  v. 
Mercein,  3  Hillj  399;  IBx  parte 
Schumpert,  6  Bich.  344;  Wood  t. 
Wood,  3  Ala.  756 ;  Gishwiler  v.  Boclez, 
4  Ohio  St.  615.  AM  thus  may  the 
mother  be  preferred  in  a  suitable 
case  to  the  father.  Bee  Moore  v. 
Moore,  66  Ga.  336.  In  the  case  of 
several  children,  and  parents  equally 


fit,  a  division  of  custody  a^reeble  to 
th^  the  several' interests  of  the  chil- 
dr^  may  be  made.  Umlaof  y.  TTtn- 
lauf,  12a  lU.  378. 

S8.  Wadleigh  v.  Newhall,  136  F. 
941;  Saunders  v.  Saunders,  166  Ala. 
351,  52  So.  810;  Dunn  v.  Christian 
(Ala.),  60  So.- 870;  Coulter  V;  Sypert, 
78  Ark,  193,  95  ,S.  W.  457; 
In  re  Lee,  165  Cal.  279*,  131  P.  749; 
Moore  v.  Dozier,  128  Ga.  90,  57  8.  E. 
110;  In  f^  Brown,  117  111.  App.  332; 
Swarens  v.  Swarens,  78  Kan.  682,  97 
P.  968;  Burke  y.  Crutcher,  4  Ky. 
Law  Bep.  251;  Smith  v.  Hart^  (Ky. 
Super,  1883),  4  Ky.  Law  Bep.  734; 
United  State  v;  Green,  3  Mason,  382; 
Purinton  ytJamrock,  195  Mass.  187, 
80  N.  E.  802;  State  ex  rel.  Cave  v. 
Tincher,  258  Mo.  1,  166  S.  W.  1028 
(even  in-  the  absence  of  statute); 
Home  of;  the  f'rieiidlefls  v.  B^rnf/  79 
Mo.  App.  566;  Waters  v.  Gray  (Mo. 
App.),  193  S.  W.  33;  Wood  v.  Wood, 
77  N.  J:  Eq!  593,  77  A.  91;  In  re 
Gustow,  220  N.  T.  .373,  115  N.  E. 
995;  In  re  Kixschner,  162  N.  Y..S. 
1126,  176  App.  Div.  904  (cruelty  to 
child  by  parents) ;  People  v.  Beau- 
doin,  110  N.  Y.  S.  592,  126  App.  Div. 
505;  In  re  Murtha,  455  N.  T.  S.  47, 
32  N.  Y.  Cr.  B.  532  (desertion  by 
fftther) ;  Allison  v.  Bryan,  26  Okla. 
520,  109  P.  9Z4;  Ex  parte  Adams 
(Okla.),  169  P.  1004;  Commonwealth 
V.  Wormser,  260  Pa.  44,  103  A.  500, 
67  Pa.  Suyer.  Ct.  444. 

A  father  has  no  property  right  in 
a  child  and  a  claim  that  he  was  de- 
prived of  his  property  without  due 
process  of  law  by  taking  the  child 
from  him  cannot  be  considered.  Ken- 
ner  v.  Kenner,  139  Tenn.  700,  202  S. 
W.  723, 139  Tenn.  211,  201  S.  W.  779; 
Kirkland  v.  Matthews  (Tex.  Civ. 
App.),  162  8.  W.  375  (evidence  is 
admissible  that  a  meml)er  of  the 
father 's  family  had  tuberculosis) ; 
Cobb  V.  Works  (Tex.  Civ.  App.  1910), 
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There  U  a  strong  presumption,  however,  that  the  child'$  welfare 
will  be  hest  subserved  in  the  care  and  control  of  its  own  parents 
and  some  of  the  earlier  decisions  seem  to  have  treated  the  right 
of  the  father  to  the  custody  of  the  child  as  paramount  but  the  more 
recent  opinions  regard  the  welfare  of  the  child  as  pariunount* 
The  mere  fact  that  a  child  is  in  the  control  of  a  parent  who  is 
utterly  selfish  will  not  alone  cut  off  the  right  of  the  parent  to 
that  custody." 

A  statute  permitting  the  court  t6  give  the  custody  of  a  child 
to  one  not  the  parent  does  not  render  the  court  the  guardian  of 
all  the  children  in  the  State  and  the  unfitness  of  the  parent  to  care 
for  the  child  must  be  positive  and  the  mere  fact  that  he  is  not  so 
well  able  to  care  for  the  <^ild  as  another  is  not  sufficient  reason 
for  giving  the  custody  to  that  other.  "  However  poor  and  un- 
able a  father  may  be,  if  of  good  moral  character  and  able  to  sup- 
port the  child  in  his  own  style  of  life  he  cannot  be  deprived  of 
that  privilege  by  any  stranger,  however  brilliant  the  advantage  he 
may  offer. ^'  '* 

In  determining  the  custody  of  a  child  the  highest  good  of  the 
child  must  be  the  paramount  consideration,  and  the  court  may 
well  refuse  to  take  a  child  from  the  custody  of  proper  persons  who 
are  treating  her  kindly  and  give  her  to  the  mother  who  has  remar- 
ried after  separation  to  the  father  of  the  child  who  has  never  seen 
her  and  never  contributed  to  her  support  and  is  only  earning  a 
small  sum  and  living  with  his  wife  in  two  rooms."     Although  the 

125  S.  W.  349;  Ward  v.  V^ard,  34  husband's  sister  with  whom  she  had 

Tex.  Civ.  App.   104,   77  S.  W.  829  left  it  nine  years.    Hoxsie  v.  Potter, 

(mother's    reputation    for    chastity,  16  R.  I.  374;   In  re  Gates,  95  Cal. 

honesty  and  veracity  may  be  shown) ;  461.      Or  to  deliver  the  child  to  a 

Matthews    v.    Kirkland     (Tex.    Civ.  non-resident  mother  under  disfavoring 

App,),  186  S.  W.  423;  Kirby  v.  Mor-  circumstances.      Harris      v.      Harris 

ris  (Tex.  Civ.  App.),  198  S.  W.  995;.  (1894),  N.  C.    And  see  Lally  v.  Fiti 

Peese  v.  Gellerman,  51  Tex.  Civ.  App.  Henry,  85  Iowa,  49 j  In  re  Vance,  92 

39,  110  S.  W.  196  (where  stepmother  Cal.  195.    See  Kixby  v.  Morris  (Tex. 

was  a  bad  woman) ;  Bedell  v.  Bedell,  Civ.    App.)*   J98    S.   W.    99f5    (court 

1  Johns.  CJh.  604 ;  Barrere  v.  Barrcre,  may  require  adoptive  parents  to  al- 

4  Johns.  Ch.  187, 197;  2  Bishop,  Mar.  low  child  to  visit  relatives). 

&  Div.,    5th   ed.,   §   532;   Ex  parte  -83.  Bisting  v.  Sparboe  (Iowa),  162 

8chumpert,   6    Rich.   344;    People   v..  N.  W.  592,  L.  B.  A.  1917E,  318. 

Chegaray,  18  Wend.  637;   Garner  v.  34.  Jamison  v.  Gilbert  (OUa.),135 

Gordon,  41  Ind.  92 ;  Corrie  v.  Corrie,  P^c  342,  47  L.  B.  A-  (N.  S.)  1133. 

42  Mich.   509.     Courts  have  refused  35.   Se  Pryse,   85   Ean.   556,  118 

to  allow  a  widowed  mother,  who  re-  Pnc.  56,  41  L.  R.  A.  (N.  S.)  564. 
married,  to  take  her  child  from  the 
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father^  a  widower^  maj  have  a  rigbt  to  the  cvistodj  aixd  care,  of  his 
own  child>  still  this  will  not  oblige  the  court  to  order  its  change 
from  a  home  where  it  is  well  cared  for  to  that  of  an  aunt  who  does 
not  particularly  care  to  have  it-'* 

§  745.  ChUd*s  Own  Wishes. 

It  is  sometimes  a  question,  in  proceedings  relative  to  the  custody 
of  minors,  how  far  the  child's  own  wishes  should  be  conisulted. 
Where  the  object  is  simply  that  of  custody,  the  rule,  though  not 
arbitrary,  re^ts  manifestly  upon  a  principle  dsewhere  often  ap- 
plied;  namely,  that  after  a  child  has  attained  to  years  of  discretion 
he  may  have,  in  cage  of  controversy,  a  voice  in  the  selection  of  his 
own  custodian.  The  practice  is  to  give  the  child  the  right  to  elect 
wh^re  he  will  go/  if  he  be  of  proper  age,  and  the  issue  is  a  doubtful 
one.  If  he  be  not  of  that  age,  and  want  of  discretion  would  only 
expose  him  to  dangers,  the  court  must  make  an  order  for  placing 
him  in  custody  of  the  suitable  person ;  '"^  nor  will  the  choice  of  the 
child  in  any  case  control  the  court's  discretion,**  and  the  affection 
of  the  child  for  others  will  not  suffice  to  deprive  the  parents  of 
custody  if  fit.'* 

§  746.  Custody  under  Divorce  and  other  Statutes. 

Our  divorce  jurisprudence,  being,  until  recently,  quite  different 
from  that  of  England,  further  opportunity  has  been  furnished  for 


36.  Kiflting  v.  Sparboe  (Iowa),  162 
N.    W.    592,   L.    B.    A.    1917E,    318. 

37.  Proctor  v.  Bhoads  (Ky.  Super. 
1882),  4  Kj.  Law  Rep.  453;  Ballihan 
T.  Motschmann,  179  Ky.  180,  200  S. 
W.  358;  Torsyth,  Custody,  93,  etc.; 
Bex  V.  Greenhill,  4  Ad.  &  El.  62. 
Nine  or  ten  years  of  age  has  been 
considered  too  young,  yet  mental 
capacity  appears  the  real  test;  and 
the  wishes  of  children  less  than  four- 
teen have  been  regarded.  See  Anon., 
2  Ves.  274;  Ex  parte  Hopkins,  2  P. 
Wms.  152;  Curtis  v.  Curtis,  5  Gray, 
535;  People  v.  Mercein,  8  Paige,  47,; 
95  Cal.  461  j  In  re  Goodenough,  19 
Wis.  274;  Begina  v.  Clarke,  7  El.  & 
B.  186;  State  v.  Jlichardson,  40  N. 
H.  272;  Spears  v.  Snell,  74  N..  C. 
210;  32  Fla.  499.  But  according  to 
Begina  v.  Howes,  3  Ell.  &  Ell.  332, 
and  Mallinson  t.  Mallinson,  L.  B.  1 


P.  &  J),  221,  sixteen  years  is  now  the 
limit  adopted  in  English  courts  within 
which  the  child's  own  choice  as  to 
custody  may  be  regarded.  See,  as 
to  chUdren  too  young.  Bust  v.  Van- 
vacter,  9^  W.  Va.  600;  Henson  v. 
Walts,  40  Ind.  170. 

38.  Marshall  y.  Beams,  32  Fla.  499 ; 
People  V.  Watts,  122  N.  Y.  238. 

89.  Under  Code,  §  3192,  providing 
that  parents  are  the  natural  guardians 
of  their  minor  children,  and  equally 
entitled  to  their  custody,  a  father  has 
a  primary  right  to  the  guardianship 
of  his  minor  child  as  against  all  per- 
son except  the  mother,  so  that  the 
father  of  a  child,  whose  mother  is 
dead,  should  be  given  its  custody  un- 
less he  is  an  unsuitable  person,  and 
has  forfeited  his  right  thereto  by 
misconduct.  Brem  v.  Swander,  153 
Towa,  669,  132  N.  W.  829. 
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a  departure  from  the  common-law  rules  which  favor  the  paternal 
right  of  custody.  The  same  tribunal  which  hears  the  divorce  cause 
has  p6wer  to  direct  with  which  of  the  parties,  or  what  third  per- 
son,  the  children  shall  be,  and  direct  as  to  their  suppori^^  Like 
powers  are  now  conferred  upon  the  English  matrimonial  court  by 
recent  statutes;  **  and  the  child's  custody  may  be  given  to  either 
parent  or  a  third  person ;  generally  to  the  iimocent  parent,  though 
with  due  regard  to  the  child's  welfare ;  and,  in  suitable  cases,  with 
Q  right  of  access  to  the  parent  or  parents  deprived  of  custody," 
b^t  a  mother  to  whom  minor  children  were  awarded  by  a  divorce 
decree  cannot  deprive  the  father  of  their  custody  after  her  death 
by  wiU." 

Where  the  custody  of  a  child  is  the  subject  of  chancery  or  divorce 
proceedings,  the  court  will  often  be  justified  in  making  temporary 
arrangements  for  his  custody.**    And  where  there  has  been  no  order 


A  child  fowrteen  year$  of  age  can^ 
not  at  wiU  Uave  its  father's  home 
and  choose  another  person  as  its 
guardian,  in  the  absence  of  essential 
legal  proceedings  in  the  probate 
court.  Grego  t.  Schaeidw  (^^x.  Gir. 
App.),  154  S.  W.  361. 

40.  See  yost.  Vol.  IT. 

41.  [1894]  P.,  2gr5. 

48.  Stats.  20  &  21  Vict.,  ch.  85, 
§  35;  22  &  23  Vict.,  ch.  61,  §  4.  See 
Ahrenfeldt  y.  Ahrenfeldt,  1  HofT.  Ch. 
497;  Spratt  v.  Spratt,  1  Swab,  k  T. 
215;  2  Bishop,  Mar.  &  Biv.,  5th  ed., 
§§  532,  544,  and  cases  cited;  Bedell 
V.  Bedell,  1  Johns.  Ch.  604;  Chet- 
wynd  V.  Chetwynd,  L.  B.  1  P.  &  D. 
39;  Harding  v.  Harding,  22  Md. 
337;  Mallinaon  T.  Mallinson,  L.  B.  1 
P.  &  B.  221;  McBride  ▼.  McBride, 
1  Bush,  15;  Goodrich  v.  Goodrich,  44 
Ala.  670;  Bush  v.  Bush,  37  Ind.  164; 
Harvey  v.  Lane,  66  Me.  536;  Hill  v. 
Hill,  49  Md.  450.  The  father  is 
Ftrongly  preferred  to  the  mother  where 
he  obtained  divorcie  for  her  desertion. 
Carr  v.  Carr,  22  Gratt.  168.  See  In 
re  Taylor,  4  Ch.  D.  157.  Even  after 
divorce  with  a  decree  of  custody  to 
one  parent,  occasion  may  arise  for 
separating  the  child,  in  the  latter 's 
interest,   from  both   parents  as  con- 


cerns custody.  D 'Alton  ▼.  D 'Alton, 
4  P.  D.  87;  In  re  Bort,  £5  Kan.  304. 
Where  the  divorce  court  awarded  ens* 
tody  to  the  mother,  and  the  mother 
on  dying  left  the  children  to  some 
relative  'Who  was  appointed  fheir 
guardian,  the  father  must  at  least 
show  his  fitnesB  to  take  custody. 
BryaB  v.  Lyon,  104  Md.  237;  Miirphy, 
Ex  parte,  75  Ala.  409;  Smith  v. 
Bragg,  68  Ga.  650.  But  as  against 
a  stranger  in  blood,  see  McGlannan 
V.  Margowski,  90  Ind.  150.  Even 
though  a  divorce  be  obtained  for  the 
wife 's  bigamous  adultery,  the  court 's 
discretion  in  custody  is  not  concluded 
in  the  husband's  favor.  Haskell  v. 
Haskell,  152  Mass.  14;  Lather  v. 
Luther,  12  Col.  421. 

43.  In  re  NefT,  20  Wash.  652,  56 
Pa.  383. 

44.  Hutson  v.  Townsend,  S  Rich. 
Eq.  249;  Barnes  v.  Barnes,  L.  B.  1 
P.  k  D.  463;  Be  Welch,  74  N.  Y. 
299. 

Some  American  statutes  eoncemisg 
custody  are  worthy  of  notice.  Follow- 
ing the  temper  of  the  times,  the  New 
York  Legislature  of  1860  enacted  that 
"every  married  woman  is  hereby  con- 
stituted and  declared  to  be  the  joist 
guardian  of  her  children,  with  her  hns- 
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of  cufitodj  but  a  aeparation^  the  hu&baiid  and  father  cannot  in  our 
later  cases  rely  strongly  upon,  his  paramount  right  against  ihe  wife 
and  mother,  unless  he  is  free  from  Uame/^  In  shorty  th&  welfare 
of  the  child  becomest  in  modem  practice  the  paramount  consider- 
ation, nor  are  parental  rights  considered  without  due  regard  for 
parental  duties. 

§  747.  Parent's  Right  to  Attend  Fwneral  of  Child. 

A  father  has  no  right  to  attend  the  funeral  services  of  his  child 
where  he  has  been  divorced  and  the  custody  of  the  child  given  to 
the  mother  where  the  funeral  services  are  held  from  the  house  of 
the  wife's  father,  and  the  father  of  the  child  cannot  therefore  main- 
tain action  against  the  father-in-law  for  preventing  him  from  at- 


bandy  with  iequal  powers,  righlB,  and 
duties  in  regard  to  them  with  her  hus- 
band." Such  a  statute,  unexplained, 
might  seem  to  do  away  altogether  with 
the  paramount  claims  of  the  husband. 
But  the  courts  appeared  disposed  to* 
regard  the  innovation  with  little 
favor;  and  the  larw  wa3  in  1862  re- 
pealed. People  V.  Brooks,  35  Barb. 
85;  People  v.  Boice,  39  Barb.  307. 
Bttt  ef.  original  Oonstitntion  of  Kan- 
pas;  also  New  York  Act,  1893,  ch. 
175,  declaring  every  married  woman 
"joint  guardian"  with  her  husband. 
The  State  v.  Angel,  42  Ean«  216.  In 
the  former  ease  a  married  woman, 
who  lived  apart  from  her  husband,  no 
misconduct  on  his  part  being  shown, 
sought  under  the  new  statute  to  obtain 
eostody  of  the  children.  An  earlier 
statute  of  New  York  provides  that  if 
the  parents  live  in  a  state  of  separa- 
tion, without  being  divorced,  and 
without  the  fault  of  the  wife,  the 
courts  may,  on  her  application,  award 
the  custody  of  the  child  to  the  mother. 
2  N.  Y.  Rev.  Sts.  148;  3  Kent,  Com. 
205  n.;  People  v.  Mercein,  3  Hill, 
399.  Tlie  discretion  thus  conferred 
upon  the  courts  is  a  judicial  one, 
however,  and  is  to  "he  exercised  with 
due  reference  to  the  eause  of  separa- 
'tion,  and  the  conduct  and  character 
of  the  parties.      And   see   People  v. 
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Brooks,  supra.  See  N.  Y.  Act  1862, 
ch.  172,  §  6,  which  restrains  the  father 
from  binding  his  child  as  apprentice, 
or  parting  with  his  control,  or  cre^ 
ating  a  testamentary  guardian  with- 
out the  mother 's  written  assent.  Legis- 
lative provisions  of  a  like  tendency 
are  frequently  to  be  met  with  in  other 
States.  Thus  in  Massachusetts  it  is 
enacted  that,  pending  divorce  contro- 
versies, the  respective  rights  of  the 
parents  shall,  in  the  absence  of  mis- 
conduct, be  regarded  as  equal,  and 
that  the  happiness  and  welfare  of  the 
children  shatl  determine  the  custody 
in  which  they  shall  be  placed.  Mass. 
Gen.  Sts.,  ch.  107,  §  37.  And  under 
a  still  more  recent  statute  in  New 
Jersey,  the  court  is  to  a  certain  ex- 
tent deprived  of  its  discretion  in  dis- 
posing of  the  custody  of  children 
whose  parents  are  separated,  but  not 
divorced;  for  by  this  statute  the  eas- 
tody  of  the  children  under  seven 
years  of  age  is  transferred  from  the 
father  to  the  mother.  Bennet  v.  Ben- 
net,  2  Beasl.  114.  As  to  modifying 
the  order  of  custody  after  divorce, 
see  Harvey  t.  Lane,  66  Me.  536. 

45.  Winslow  y.  The  State,  92  Ala. 
78;  Giles  v.  Giles,  30  Neb.  624. 
Where  a  divorce  eourt  has  jurisdic* 
tion  of  the  parties,  a  common^law 
fonrt  disinclines  to  entertain  a  qnee- 
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tending  the  funeral.  At  common  law  the  dutj  of  providing 
sepulture  and  of  carrying  to  the  grave  the  dead  body  decently  cov- 
ered was  cast  upon  the  person  under  whose  roof  the  death  took 
place ;  for  such  a  person  could  not  keep  the  body  unburied  nor  do 
anything  which  prevented  Christian  burial.  There  was  no  duty, 
however,  to  conduct  a  public  funeral  and  is  not  now  in  this  coun- 
try, and  the  father-in-law  was  not  therefore  required  to  invite 
anyone  onto  his  premises  simply  to  see  the  dead  body  or  to  have 
any  sort  of  burial  services  for  the  public.  A  man's  dwelling 
house  is  his  castle,  and  no  one  has  the  right  to  enter  except  upon 
invitation  express  or  implied.  The  fact  that  the  father  of  the 
child  was  excluded  from  the  funeral  through  malice  of  his  father- 
in-law  does  not  make  the  act  actionable,  as  the  control  of  one's 
dwelling  is  absolute,  and  therefore  the  intent  with  which  tiiis 
control  is  exercised  is  wholly  immaterial.** 

§  748.  Contracts  Transferring  Parental  Rights. 

It  is  held  in  England  that  an  agreement  by  which  the  father 
surrenders  custody  of  his  child  is  not  binding ;  and  that  he  is  at 
liberty  to  revoke  his  consent  afterwards,  and  obtain  the  child  by 
a  writ  of  habeas  corpus,^'' 

In  this  country  there  is  a  conflict  of  opinion  as  to  whether  a 
contract  to  surrender  the  custody  of  a  child  by  the  parent  is  valid, 
but  even  where  such  a  contract  is  upheld  the  parent  will  not  be 
held  to  have  surrendered  the  custody  to  a  stranger  permanently 
unless  it  clearly  appears  that  such  was  his  intention.  It  is  not 
enough  that  the  person  taking  the  custody  tmderstood  that  the 
parent  had  granted  to  him  permanent  custody;  but  it  must  appear 
clear  that  there  was  a  corresponding  understanding  on  the  part  of 
the  parent.  The  mere  fact  that  the  father  permitted  the  grand- 
parents to  have  custody  of  the  child  for  some  years  is  not  enough 
to  show  such  transfer  of  custody."  And  a  father's  phrase  in  a 
letter  of  affection  to  relatives  is  not  to  be  readily  construed  into 
a  barrier  of  his  natural  rights ;  "  nor  is  his  permissive  custody  to 

tion  of  custody  upon  habeas  eorpu$,  47.  Begina  v.  Smith,  16  B.  L.  * 

In  re  Gladys  Morgan,  117  Mo.  249.  Eq.  221. 

See    Harding   v.    Harding,    144    lU.  48.  In  re  Morhoff's  Guardianship 

599;    Schroeder   v.    Filbert    (18flr4),  (CaL),  178  P.  294;  Jamison  v.  GU- 

Neb.  bert  (Okla.),  135  Pac.  342,  47  L-  B.' 

4e.   Eader  ▼.   Davis    (Iowa),   134  A.  (N.  S.)  1133. 

N.  W.  849,  38  L.  R.  A.  (N.  S.)  131.  49.  Scarritt,  Be,  76  Mo.  565. 
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others,  in  the  absence  of  more  unfayorable  circtuzistances  against 
him,  to  be  deemed  irrevocable  on  his  part,'* 

The  general  doctrine  appears  to  us,  on  the  whole,  to  be  this: 
that  public  policy  i§.jigainst  the  permanent  transfer  of  the  natural 
rights  of  a  parent ;  and  that  such  contracts  are  not  to  be  specifically 
enforced,  unless  in  the  admitted  exception  of  master  and  appren- 
tice, to  constitute  which  relation  requires,  both  in  England  and 
America,  certain  formalities;  and  excepting,  too,  in  parts  of  the 
United  States  where  the  principles  of  legal  adoption  are  part  of 
the  public  policy.*'^  American  courts  hold  fast,  nevertheless,  to 
the  true  interests  and  welfare  of  the  child.  And  hence  the  con- 
tract of  a  parent  unfit  to  have  custody  of  the  child,  and  more 
especially  of  a  shiftless  widowed  mother,  which  surrenders  that 
child  by  formal  instrument,  fair  in  its  terms,  to  a  benevoteit  insti- 
tution, for  the  purpose  of  having  the  child  brought  up  in  a  good 
family,  or  to  some  other  suitable  third  party,  has  been  so  far 
upheld,  where  the  institution  or  person  intrusted  has  not  failed  in 
duty,  that  the  child  is  suffered  to  remain  where  he  was  placed,  for 
the  reason  that  his  welfare  requires  it,  rather  than  be  returned  to 
the  parent  who  seeks  to  recover  custody  once  more.**  Thus,  there 
is  a  Massachusetts  case  where  a  child  had  been  given  up  at  its 
birth,  the  mother  having  then-  died,  to  its  grandparents,  who  kept 
it  for  thirteen  years,  at  their  own  expense,  without  any  demand 

50.  Weir  v.  Marlej,  99  Mo.  484;  benefit  of  a  grandparent's  wiU.  Bnl- 
KeUy,  Petitioner,  152  Mass.  432.   Bnt       Jen,  Ex  parte,  28  Kan.  781. 

a  fair  contract  of  tranfer  on  a  good  The  mother*,  being  a  suitable  per- 

and  executed  consideration,  onght  not  son,  was  allowed  to  recover  enstody,  in 

to  be  set  aside  and  custody  restored  Wishard  v.  Medaris,  34  Ind.  168.  And 

nnless   the  parent  can   show  that  a  see  Beller  v.  Jones,  22  Ark.  92.  Mayne 

change  will  promote  the  child's  wel-  ▼.  Baldwin,  1  Habt.  Ch.  454;  People 

fare.     Cunningham  v.  Barnes,  37  W,  v.  Mercein,  8  Paige  Ch.  67;  s.  c,  3 

Va.  476.  HiU,  408;  State  v.  Libbey,  44  N.  H. 

51.  See,  as  to  adoption,  supra,  321;  State  t.  Scott,  30  N.  H.  274, 
§  721;  Legate  v.  Legate  (1894),  Tex.  establish  that  a  parol  transfer  of  cus- 
tody  is  insufficient.   But  this  is  rather 

53.  2  Kent,  Com.  205 ;  State  y.  as  regards  the  parent  than  third  par- 
Barrett,  45  N.  H.  15 ;  Dumain  ▼.  ties,  or  the  heirs  or  kindred  of  the 
Owyxine,  10  Allen,  270;  Common^  parent.  Assent  and  transfer  was, 
wealth.  V,  St.  John's  Asylum,  9  after  long  lapse  of  time,  presumed 
Phila.  571;  Bonnett  t.  Bennett,  61  in  Sword  ▼.  Keith,  31  Mich.  248. 
Xowai  198.  Where  sisters  of  charity  That  a  grandparent^  by  virtue  of 
took  a  female  child  without  legally  transfer  to  him,  may  sue  a  third 
adopting,  the  child  was  transferred  person  for  disturbing  his  custody,  see 
afterwards   in    order   to    receive    the  Clark  v.  Bayer,  32  Ohio  St.  299. 
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made  by  the  father  for  its  restoration;  and  under  these  circ.im- 
stances  the  court  refused  afterwards  to  change  the  custody." 

And  there  are  circumstances,  where  parental  rights  have  be<.n 
waived  by  the  voluntary  establishment  of  new  relations  permis- 
feively,  under  which  the  curt  will,  from  similar  regard  for  the 
child's  welfare,  refuse  to  disturb  a  custody  voluntarily  yielded,  in 
favor  of  the  parent  who  has  long  acquiesced  in  the  transfer;  thus 
regarding  the  ties  both  of' nature  and  association/*  And  so,  t<»o, 
often,  where  a  shiftless  parent  permits  the  child  to  be  brought  up 
by  other  relatives  at  their  cost,  and  a  change  afterwards  would  be 
unsuitable,'*^ 

It  is.  the. general  American  rale  thiat  agreements  by  parents  for 
ihe  transfer  to  others  of  the  custody  of  their  children  are  against 
public  policy  and  are  not  binding  on  the  parties,**  especiaUy  after 


53.  Pool  V.  Gott,  14  Law  Rep. 
069,  before  Shaw^  C.  J.  And  see  In 
re  Good^nough,  19  Wis.  274;  Bently 
V.  Terry,  59  Ga.  555. 

M.  Hoxaie  v.  Potter,  16  B.  I.  374; 
MarshaU  v.  Be&indv  3^  Fla.  499.. 
.  55.  Drumb  v.  K^en^  47  lowa^  436* 

If  a  father,  after  making  an  aa- 
Bigninent  of  the  services  or  society  of 
liiB  minor  child,  has  retaken  the  chUd 
into  his  own  keeping;  the  assignee's 
only  remedy  on  his  own  behalf  (if 
any  he  have)  is  by  action  on  the  eon- 
tract.  FamawoTth  v.  Bichardson^  3ft 
Me.  867.  And  see  Commonwealth  v. 
McKeagy,  1  Ashm.  248;  Lowry  ▼. 
Button,  Wright,  330.  An  adjudica- 
tion ■  of .  the  appropriate  tribonal  oH 
the  queETtion  of  the  custody  of  an 
infant  child,  brought  up  on  habeas 
corpus f  may  be  pleaded  as  re«  adfvM- 
oata.  Mercein  v.  People,  26  Wend. 
64.  The.  child  *i  welfare  and  wishes 
are  considered  as  before  stated. 

^.  In  re  Galleher,  t  Cal.  App.  364, 
S4  P.  851^;  Hernandez  t.  Thotfias, 
60  Fla.  522,  39  So.  «41,  It  L.  B.  A. 
J03;  McCarter  v.  McCarter;  10  Ga* 
App.  764,  74  S.  E.  308;  Cormftck  ▼. 
Marshall,  Itt  HI.  App.  808;  Wood 
V.  Shaw,  92  Ktta.   70,   139  P.   1165. 

Conhtict  by  which  '  the  widowed 
father  of  an  infant  siirrendei^d  hi« 


custody  to  a  home  and  relinquished 
all  rights  over  the  infant  was  not  con- 
trary to  public  poHoy,  though  it  was 
subject  to  cancellation  on  its  appe«r- 
ing  to  be  for  the  best  interests  of  the 
infant.      Bedford  v.   Hamilton,   153 
Ky.  429, 155  B.  W.  1129;  atRUessrel 
Kearney  ▼.  Steel,  121.  La.  215,  46  So. 
215;  Smith  v.  Young,  136  Mo.  App. 
65,  117  S.  W.  ^28;  Brewer  v.  Cary, 
148  Mo.  193,  127  S.iW.  685;  Dix.  v. 
Martin,  171  Mo.  App.  266,  157  S.  W. 
133;  Marks  v.  Wooster  (Mo.  App.), 
199  S.  W.  446.    HBco'C&ry  for  support. 
Gordon  ▼.  Wyness,  155  K  T.  S.  162, 
169  App.  Div.   65&;   Long  t.  Smith, 
(Tex,  Civ.  App.),  162  S.  W.  25;  Wil- 
fiford  V.  Richards   (Tciac.  Civ.  App.>, 
16^  S.  W.  1139;  Peese  v.  Gellermaii. 
51  Tex.  Civ.  App.  '3^,  110  S.  W.  196. 
Even  ihouah  a  gift  of  a  cMld  « 
invoHd,  in  seeking  to  regain  posses- 
sion of  the  child,  the  fact  of  the  gift 
would  place  the  parent  in  the  atti- 
tude of  invoking'  '^he  powprs   of  a^ 
equity  court,  and  the  fact  that  the 
parent    has    voluntarily    surrender^^'i 
the   control    of  his   child    should    be 
Considered  Vith  other  facts  in  deter- 
mining   its    best    interests    and    the 
pit)prietT  of  giving  it  again  into  his 
control.    Peew  V.  ^-Herman,  51  Tex. 
C!v.  App.  39,  110  B.  W.  196;  contra. 
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the  childreal  beoome  of  age.^'  It  has,  been,  held,  however,  that  ^ 
father  maj  transfer  to  another  the  custody/*  ezoept  that  where 
the  stati[ite  j^ve&.the  mother  joint  conkol  the  father  <iapak  mi^ke  an 
agreement  f^r  custody  only  with:  the  eon9ent  of  the  mother/* 
Where  the  mother  dies,  and  the  father  tells  the  great-grai^dpi^rent 
that  he  might  take,  and  keep  his  infant  «hild  af^  long  ^s  he  ^nd  bis 
wife  lived,  pi!  jontil  the  child  reached  the  age.  of  twentyT0^e,  and 
the  latter  do^s  take  the  child  and  care  for  it  aii4  keep  it  woXil  it 
reaches  the  age  of  three  years  before  the  father  has  asserted  any 
claim  to  it)  the  father  has  lost  hia  right  of  custody*  X'he'  contract 
was  sufficiently  4efinite  to  be  enforced.  T)ie  ec»itract  cannot  be 
said  to  be  unilateral  and  without  consideration**^  Agreements  be^. 
tween^  the  p^arent^  on  separation  as  to  the  care  of  minor  ohildren 
Y#lid.  betw]eeQ  thfmeelves!  will  not  ]i>e  sustained  to  tjbe  detriment  o| 
the  children.*^ 

Nor  can  tiie  father^  tmder.the,00mmoia4aw  mlet^  divert;  himiael^^ 
esrea  by.ponj^ract  with  the  mother,  of.  t^e  custody  o^  hjis  child^ien, 
though  he  allows,  them  to  remain  with  h^erfor  several  years^".  . 

A  parent,  if  personally  suitable^  is  liOt  debarred  from  recovering 
custody  of  a  yotmg  child  who^  without  parental  consent,  has  been 
bound  put  in  some  emergency;  by  the  public  authorities.**  . 

And  the  right  of  the  child's  custodian  under  some  parental  con« 
tract  is  always  strongest  and  most  positive  as  against  third  parties.** 

§  749.  Proceedings  to  Determine  Custody;  Prior  Ad judicatttdn. 

Proceedings  as  to  the  custody  of  children  are  usually,  in  this 
country,  conducted  by  writ  of  hdbeaa  corpus*  And  the  settled  rule 
witii  us  is  that,  while  the  court  is  bound  to  free  the  >  person  from 

WillriMon  V.  Lee,  138  Ga.  360,  76, 8.  SO.  WUkmson  v.  Lee,  138  .Oa.  360, 

E.  477.  75  8.  JJ.  477,  42,  L.  R,  A-    (N'.  8.) 

67.  Dittrich  v.  Gobej,  119  Csl.  Ji99,  1013. 

31  P,  9€|2.  ai.    Carpenter    ▼.    Carpenter,    145> 

SS.  An  agreement  whereb7.  a  fathac  Mich.  138,  112  N.  W.  748,  14  bet, 

makes  a  gift  of  his  child  to  its  grand^  Leg.  N,  366. 

parents,  who  take  it  as  one  of  the  es,  Torringtpn  t,  Norwich,  21  Conn, 

famil/,  is  not  without  eonaideratioB.  543;  People  v.  Mercein,  3  Hill,  408. 

Eaves  ▼.  Fears,  131  Ga.  820^  64  8.  SJ*  And  see  Van^ttart  ,▼.  Vansittart,  4 

269;  Proctor  v.  Bh^adg  (Ky..  Siiper.  Kay  &  J.  62;  Johnspn  ▼,  Terry,  3* 

1882),  4  Ky.  Law  Rep.  45?^  Conn,  259. 

59.  Order,  110  K.  T.  8.  592,  126  9S.  Goodchild  v.  Foster,  .51  Mich, 

App.  Itiv.  505,  affd..  People  t*  Bwtn-  59^;   Faraiham  v.  Pierco,  141.  Mass, 

doin,  193  N.  Y.  611,  86  N.  E.  1129;  203.  8ee  Briaster  v.  Compton,  68  AJa. 

Zink   ▼,   Milner,   39   Qkla.    347,    135  299. 

p_  1^  64.  Jones  ▼.  Harmon,  27  Fla.  238. 
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illegal  restraint,  it  is  not  bound  to  decide  who  is  entitled  to  the 
guardianship,  or  to  deliver  infants  to  the  custody  of  finy  particular 
person ;  but  this  may  be  done  whenever  deemed  proper.  In  other 
words,  it  is  in  the  sound  discretion  of  the  court  to  alter  the  custody 
of  the  infants,  or  not.'® 

Under  modern  statutes,  wh»e  there  has  been  a  voluntary  separa- 
tion the  wife  may  bring  up  the  question  of  custody  of  the  children 
by  a  petition  filed  in  her  own  name.**  The  petition  should  aslc  for 
the  custody  of  the  child  and  not  merely  access  to  it,*'  and  should 
be  brought  in  the  court  where  the  parties  reside.**  Custody  can- 
not be  taken  away  from  the  parents  by  summary  proceedings  with- 
out notice.** 

The  burd-en  of  proof  is  ordinarily  on  those  who  dispute  the  fit- 
ness of  the  father  to  have  the  custody  of  his  fehild,^*  and  it  is  pre- 
sumed that  the  father  consents  to  the  mother's  care  of  minor  chil- 
dren wheti  not  under  his  immediate  control.'* 

In  such  a  proceeding  a  judgmtot  in  divorce  may  be  considered 
if  properly  proved,'^  but  a  decree  awarding  custody  of  a  child  is 
necessarily  temporary  in  character,  and  may  always  be  modified 
on  proof  of  change  in  circumstances.'*     The  right  to  custody  la 

65.   Commonwealth   v.   Addicks,    5  67.  Rossell  v.  Bossell,  64  N.  J.  Eq. 

Biim.    520;    Armstrong   t.    Btone,   9       21,  53  A.  821. 


Gratt  102;  Case  of  Waldron,  13 
Johns.  418;  State  v.  Smith,  6  Me. 
461^;  State  ese  rel.  v.  Paine,  4  Humph. 
523;  Commonwealth  v.  BriggSi  16  Pick. 
203;  Ward  v.  Roper,  7  Humph.  Ill; 
Foster  v.  Alston,  6  How.  (Miss.)  406; 
Stigall  V.  Tumey,  2  Zabr.  286;  Mer- 
cein  V.  People,  25  Wend.  64;  State  v. 
King,  1  Ga.  I)ec.  93;  State  v.  Banks, 
25  Ind.  495;  Bennet  V.  Bennet,  2 
Beasl.  114;  Ex  parte  Williams,  11 
Rich.  452 ;  State  v.  Richardson,  40  N. 
H.  272 ;  State  v.  Grisby,  38  Ark.  406. 

The  United  States  courts  have  no 
inherent  authority  to  determine  ques- 
tions of  the  custody  and  guardian- 
ship of  a  child ;  but  local  State  courts 
deal  witb  such  matters.  Whether  the 
diverse  citizenship  of  contesting 
parties  may  found  such  a  jurisdic- 
tion, gu.  Burrus,  Re,  136  XT.  S.  697. 

66.  McGough  V.  McGough,  136  Ala. 
170,  33  So.  860 ;  Pearce  v.  Pearce,  136 
Ala.  188,  33  So.  883. 


6$.  State  ex  rel,  Norris  t.  Graham, 
141  La.  73,  74  So.  635. 

69.  In  re  Knoll  Guardianship,  167 
Wis.  461,  1,67  N.  W.  744. 

70.  Rallihan  v.  Motschmann,  179 
Ky.  180,  200  S.  W.  358;  Giffin  v. 
Gaseoigne,  60  N.  J.  Eq.  256,  47  A. 
25. 

Where  the  father  has  given  the 
child  away  and  failed  to  provide  for 
it,  there  is  no  presumption  that  he  is 
best  fitted  to  care  for  it.  Peese  v. 
Gellerman,  51  Tex.  Civ.  App.  39,  110 
S.  W.  196. 

71.  Berger  v.  Charleston  Consol. 
R:^.,  Gas.  &  Electric  Co.,  93  S.  C.  372, 
76  S.  E.  1096. 

72.  State  ▼.  Thompson,  117  La. 
102,  41  So.  367;  Dixon  v.  Dixon,  76 
N.  J.  Eq.  S«4,  74  A.  095. 

7S.'  Hohenadel  v.  Steele,  237  HI. 
229,  86  K  E.  717;  Green  v.  Campbell, 
35  W.  Va.  698; 
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not  rendered  res  judicata  by  a  prior  judgment  as  to  it,  the  primary 
<^onsideration  being  the  welfare  of  the  child/*  but  where  habeas 
corpus  is  need  not  as  a  writ  of  liberty  but  as  a  means  of  obtaining 
the  possession  or  c(mtrol  of  one  whose  personal  liberty  is  only  in 
a  remote  and  technical  sense  involved,  as  in  ease  of  an  application 
for  the  custody  of  a  child,  then  the  doctrine  of  res  adjvdieata 
applies  to  the  case,  and  the  court  is  bound  by  a  finding  previously 
made  where  the  same  issues  were  tried  before.^^  In  habeas  corpus 
proceedings  to  determine  the  custody  of  a  child  the  decree  in 
divorce  awarding  the  custody  of  the  child  to  one  of  the  parties  is 
conclusive  except  for  causes  arising  since  the  decree,  and  where 
the  decree  awards  the  child  to  the  father^  with  the  privil^e  for 
the  nK)ther  to  visit  it,  and  the  father  moves  to  Cuba  and  marries 
again  and  expresses  the  determination  never  to  allow  the  child  to 
eee  its  mother  again,  this  presents  a  case  where  the  court  may  well 
in  habeas  corpus  proceedings  refuse  to  turn  the  child  over  from 
the  mother  to  the  father,  where  it  appears  the  mother  is  a  suitable 
person  to  rear  the  child/* 

§  750.  Suit  for  Harboring  or  Enticing  Away  One's  Child ;  Abduc- 

« 

tion,  etc.  , 

Every  person  who  knowingly  and  designedly  interrupts  the  rela- 
tion subsisting  between  parent  and  child,  by  procuring  the  child  to 
depart  from  the  parent's  service,  or  by  harboring  and  keeping  him 
after  he  has  quitted  his  home,  commits  a  wrongful  act,  for  which 
he  is  responsible  to  the  parent.  The  offence,  where  force  was  not 
nsed,  is  known  as  enticement,  and  the  rule  applies  to  the  relation 
of  master  and  servant.  In  such  cases,  again,  the  parent  sues  on  a 
principle  analogous  to  that  of  the  master ;  namely,  because  of  an 
allied  loss  of  service ;  or  possibly  in  trespass  m  et  armis  upon 
the  more  reasonable  allegation  of  loss  of  the  child's  society,"  and 


74.  Pearoe  v.  Pearee,  136  Ala.  188, 
33  So.  883. 

75.  Knapp  v.  Tolan,  26  N.  D.  23, 
142  N.  W.  915,  49  L.  B.  A.  <N.  8.) 
83. 

76.  Barlow  v.  Barlow,  141  Ga.  535, 
81  S.  E.  433,  52  L.  B.  A.  (N.  S.) 
683. 

77.  Lumley  v.  Gye,  2  El,  &  B.  224 ; 
Kirkpatrick  t.  Loekhart,  2  Brev.  276 ; 
1  Woodea,  Lee.  451;  Sargent  v.  Ma- 
thewson,  38  N.  H.   54;   3  Bl.  Com. 


140;  Selman  v.  Bamett,  4  Ga.  App. 
375,  61  S.  E.  501;  Soper  v.  Crutclier, 
29  Ky.  Law,  1080,  96  S.  W.  907; 
Arnold  v.  St.  Louis  &  8.  F.  B.  Co., 
100  Mo.  App.  470,  74  8.  W.  5. 

At  common  law  the  enticing  of  an 
infant  from  the  senrice  of  his  parent 
was  not  an  offence.  State  v.  Bice, 
76  N.  C.  194;  Wheeler  v.  Price,  21  B. 
I.  99,  41  A.  894  (action  may  be  tres- 
pass); Howell  V.  Howell,  162  N.  C. 
283,  78  8.  E.  222. 
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action  will  lie  although  the  child  renders  nOservicee  to  the  parent/' 
and  is  not  actually  a  member  of  the  household  at  the  time/*  The 
quo  animo  of  the  defendant  in  such  suits  is  alwajs  materisL  To 
afford  shelter  is  One  things  to  en^urage  filial  disobedience  an- 
other. The  mere  employment  of  a  runaway  child  does  not  amount 
t^  enticement,'® 

The  action  must  be  maintained  by  the  father  where  he  is  alive 
and  living  with  the  mother,'^  but  the  action  will  lie  on  behalf  of 
the  mother  after  the  fa;ther's  death,'*  or  by  a  mother  who  waa  on 
divorce  given  the  custody  of  the  child."  Where  a  father  had 
divorced,  his  wife  and  abandoned  his  minor  child  to  her  custody 
he  is  not  a  necessary  party  to  proceedings  by  the  mother  to  recover 
for  the  abduction  of  the  child-  But  where  the  stepfather  has  re 
ceived  the  child  into  his  home  and  supported  her  he  is  a  necessaiy 
party  to  the  proceedings,  as  the  suit  is  one  for  loss  of  services  of 
the  child  and  mental  distress  and. loss  of  companionship.  As  the 
stepfather  has  assumed  the  liabilities  of  a  parent  the  correspond- 
ing benefits  follow,  and  the  rights  of  the  mother  and  stepfather  in 
respect  to  the  child  are  then  equal  before  the  law,  and  he  must 
be  joined  in  any  action  for  loss  of  services  of  the  child.'* 

Under  the  early  cfommon  law  the  only  right  of  action  afforded 
the  parent  for  abduction  of  his  child  was  in  case  of  abduction  of 
an  heir  in  whose  marriage  he  had  valuable  rights.'*  Later  the 
parent  was  allowed  to  sue  on  the  ground  that  he  had  lost  the 
services  of  his  minor  child.'®  The  modem  American  rule  seems, 
however,  to  be  that  the  parent  may  sue  without  alleging  or  provinfi: 


A  written  notice  to  defendant, 
plaintiff's  son-in-law,  that  if  he  har- 
bored plaintiff's- minor  son  plaintiff 
would  claim  his  wages,  held,  a  waiver 
of  the  father 's  right  to  sue  defendant 
in  tort  for  enticing  his  son  away. 
Wolff  V.  Vannoy,  154  N.  W.  215. 

78.  Washburn  v.  Abram,  122  Ky. 
63,  90  S.  W.  997,  28  Ky.  Law,  985. 
See  contraf  Kenney  v.  Baltimore  ft  O. 
R.  Co.,  101  Md.  490,  61  A.  581,  1  L. 
R.  A.  205. 

79.  Hare  v.  Dean,  90  Me.  308,  38 
A.  227. 

80.  Keane  t.  Boycott,  2  H.  Bl.  511; 
Btttterfield  v.  Ashley,  6  Cnsh.  249. 

81.  Soper  v.  Igo,  Walker  &  Qo.,  121 
Ky.  550,  89  S.  W.  538,  28  Ky.  Law 


Rep.  519,  1  L.  R.  A.  362,  123  Am. 
St.  R.  212. 

Under  a  statute  providing  that 
"fathers  and  mothers  shall  jointly 
have  the  care  and  custody  of  the  per- 
son of  their  minor  children,"  both 
parents  are  properly  joined  as  plain- 
tiffs in  a  suit  for  enticment.  H'^^re 
V.  Dean,  90  Me.  308,  38  A.  227. 

82.  Jones  v.  Tevis,  4  Litt  25; 
Moore  v.  Christian,  56  Miss.  408. 

83.  Magnuson  v.  O^Dea^  75  Wash. 
574,  135  P.  640. 

84.  Magnuson  v.  O'Dea  (Wash.), 
135  P.  640,  48  L.  R.  A.  (N.  S  )  327. 

85.  Bl.  Com.  140. 

86.  Whitbonme  y.  Williana  (1901), 
2  K.  B.  722. 
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loss  of  fkfTvite&y  which  seems  to  be  an  honiest  result*^  ThQ  modem 
authorities  have  adyauced  and.  now  the  parent  can  recover  damages 
for  the  unlawful  taking  away  or  concealment  of  a  minor  child,  and 
is  not  limited  to  oases  in  which  such  child  is  the  heir  or  eldest-  son 
nor  to  cases  where  the  abduction  is  for  immoral  purposes  nor  are 
the  damages  limited  to  the  fiction  of  '^  loss  of  services."  The  real 
ground  of  action  is  compensation  for  the  expense  and  injury  and 
punitive  damages  for  the  wrong  done  him  in  his  affections  and  the 
destruction  of  his  household.  It  can  make  no  difference  that  the 
child  Sit  the  time  she  was  carried  away  was  not  in  the  immediate 
custody  of  the  father  where  he  was  legally  entitled  to  it  or  to  have 
it  adjudged  by  the  courts  and  to  take  her  out  of  it  or  secrete  her 
was  an  injury  for  which  he  was  entitled  to  damages***  So  the 
mere  fact  that  the  child  has  left  the  parent  and  gone  to  work  for 
anotheir  is  xMt  enough  without  proof  of  solicitation.** 

But  where  it  appears  that  the  defendant,  knowing  that  the  son 
had  absconded  from  his  father,  boarded  him  in  his  family  and 
allowed  him  to  work  on  has  farm  as  he  pleased,  doing  this  with 
the  intention  of  aiding  or  encouraging,  or  with  the  knowledge  that 
it  aids  and  encourages  the  son  to  keep  away  from  the  father,  he  is 
liable  to  this  action.*^  And  to  harbor  or  entice  away  an  innocent 
child  for  immoral  and  corrupt  purposes  is  an  outrage  criminally 


87.  Howen  ▼.  HoweU  (N.  C),  78 
8.  E.  222;  Kirkpatrick  ▼.  Loekport, 
2  Brev.  (S.  0.)  276;  Anthony  v.  Nor- 
ton, 60  Kan.  341,  56  P.  529. 

88.  Howell  V.  Howell  (N.  C),  78 
8.  £.  232,  46  L.  B.  A.   (N.  S,)  S67. 

89.  Arnold  v.  St.  Lonis  &  S.  F.  B. 
Co.,  lOO  Mo*  App.  470,  74  8.  W.  6; 
Cummins  ▼.  State,  36  Tex.  Cr.  B. 
398,  37  S.  W.  435. 

80.  Sargent  y.  Mathewaon,  38  N»  H. 
54;  Everett  v.  Sherfey,  1  la.  ^66. 
Indictment  lies  nnder  fit  eiremn- 
stancM  for  tJie  offence  of  abductSon 
or  enticement  of  one's  minor  child. 
See  Langham  ▼.  State,  55  Ala.  114; 
State  V.  Bice,  76  N.  C.  194 ;  Queen  ▼. 
Prince,  L.  B.  2  C.  C.  154.  The  dec- 
trine  of  enticement  extends  to  the  re- 
lati<ai  of  Master  and  Servant,  where 
it  will  be  considered  further.  See 
po«f.  Part  VT.  c.  4;  Ndce  T,  Brown, 
39  N.  J.  L.  569;  Morgan  v.  Smith, 


77  N".  C.  37.  Where  one 's  minor  child 
is  enticed  away  or  harbored  against 
the  father's  will,  and  without  justi- 
fication, the  offender  cannot,  of 
course,  recover  for  the  child's  board. 
Schnnckle  v^  Bierman,  89  HI.  454. 
But  where  one  employs  a  rimawaj 
child  bona  fide,  without  being  guiltj 
of  this  offence,  he  may  offset  wages 
due  the  father  hj  the  expense  of 
actual  support  of  the  child.  Hun- 
toon  V.  Hazelton,  20  N.  H.  388.  The 
father  may  sue  on  the  basis  of  a  con- 
tract for  his  absconding  child's 
wages;  but  he  is  put  to  his  election, 
and  the  suit  in  tort  against  the  em- 
ployer, for  unlawfully  enticing  or  har- 
boring his  minor  child,  precludes  the 
action  of  assumpsit  as  for  wages 
earned.  Thompson  v.  Howard,  31 
Mich.  309;  Grand  Bapids  B.  ▼. 
Showers,  71  Ind.  451. 
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dealt  with  besides/*  Enticemen't  of  a  minor  child  may  be  the 
basid  of  a  parental  suit  for  damages  T^here  f raudident  representa- 
tion misled  both  child  and  parent.** 

A  parent  may  maintain  a  libel  in  the  admiralty  for  the  wrong- 
ful abduction  of  the  child,  a  minor,  and  carrying  him  beyond  the 
seas.**  Abduction  or  kidnapping  is  an  offence  similar  to  entice- 
ment, but  implying  the  use  of  force  rather  than  persuaaion ;  and 
the  parental  remedies  are  similar.  Where  father  and  mother  live 
apart,  the  mother's  assent  to  the  child's  enlistment  as  a  sailor  may 
sometimes  affect  the  father's  remedies.*^  But  some  parental  rati- 
fication of  the  son's  contract  of  enlistment  should  be  shown,  in 
ord^  to  defeat  the  parent's  right  of  action ;  and  similar  principles 
apply  in  the  case  of  an  army  enlistment ;  there  being,  doubtless, 
cases  where  a  parent  may  sue  one  at  law  for  imlawfuUy  harboring 
and  concealing  his  young  child,  and  so  inducing  him  to  enlist  as  a 
soldier.*' 

There  must  be  a  reasonable  limit  to  suits  by  the  parent  for  loss 
of  bis  child's  services  or  society.  Hence  it  is  now  well  settled  in 
this  country  that  the  parent  cannot  sne  for  enticing  his  child  into 
a  marriage  against  the  parent's  consent.**  For  a  forcible  abduc- 
tion, resulting  in  an  imperfect  marriage,  and  aggravated  cases  of  a 
like  nature,  where,  in  fact,  there  is  not  a  valid  union,  there  might 
be  a  remedy.  So  the  marriage  statutes  not  unfrequently  provide 
penalties  to  be  meted  out  to  offenders  who  aid  and  encourage  infant:» 
in  evading  statutes  requiring  the  consent  of  parents  or  guardians. 
But  for  drawing  children  of  suitable  age  into  a  marriage  which 


91.  People  v.  Marshall,  59  Cal.  386 ; 
State  r.  Gordon,  46  N.  J.  L.  432. 
Whether  force  or  persuasion  was  used 
in  such  abduction  of  a  child  does  not 
affect  the  parental  right  of  action. 
Lawrence  v.  Spcnce,  99^  N.  T.  669. 
But  criminal  prosecutions  for  entic- 
ing, etc.,  for  purposes  of  prostitution 
may  fail,  where  it  appears  that  the 
child  was  lewd  and  went  of  her  own 
free  will,  being  of  suitable  age.  Peo- 
ple ▼.  Plath,  100  N.  Y.  590;  Jenkins 
V.  The  State,  15  Lea,  674,  People  t. 
Cummons,  56  Mich.  544. 

92.  As  where  a  married  man  gained 
a  female  child's  affections  and  in* 
duced  the  father's  consent  to  their 
marriage  by   fraudulently  represent- 


ing himself  as  single,  and  the  girl, 
on  discovering  the  falsehood,  com- 
mitted suicide.  Lawyer  t.  Frite]ier» 
130  N.  Y.  239. 

93.  Steele  v.  Thaeher,  Ware,  91; 
Plummer  ▼.  Webb,  4  Mason,  380.  See 
Cutting  T.  Seabury,  Sprague,  522; 
Weeks  t.  Holmes,  12  Cash.  215. 

94.  Woden  ▼.  Coggeshall,  2  Met.  89. 
And  see  Worcester  v.  Marehant,  14 
Pick.  510. 

95.  Caughey  v.  Smith,  47  N.  Y.  244. 
98.  Jones  v.  Tevis,  4  Litt.  25 ;  Her- 

vey  Y.  Moseley,  7  Omj,  479;  Good- 
win V.  Thompson,  2  Green  (la.),  329: 
But  see  Hills  v.  Hobert,  2  Boot,  48. 
It  is  not  "kidnapping"  to  cany 
away  a  girl  of  miitable  age  and  then 
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pleMes  tbemsel^eiy^the  Ifiw  affoitte. no  redress]  nor  can  it  pn^i^ 
foi*  tfafi  aftkd  o£  parenital  discipline. ,  And  even  tbpugh'  the  matcli  be 
unhappy,  yet  marriage  mu^t^  supersede  thte  filial  relation/^  Kor 
can  a  parent  sue  a  school  teacher,  achool  trustees^  or  others^  for 
excluding  his  children  from  school;  th^  right  of  action,  if  any^ 
being  in  the  child,'"  and  there  being  no  real  loss  of  aervicea  conser 
quent  upon  the  affront  In  short,  the  general  rule  ia  to  place  all 
actions  by  the  parent  on  the  sole  ground  of  value  of:  the  lost  services 
of  the  child,  who  is  regarded  aa  a  servant  for  the.  purpose  of  the 
miit;  not  to  punish,  for  the  sake  of  the  father,  those  who  wrong 
theoMld.*' 

The  damages  should  be  measured  by  the  nature  of  the  injury 
which  caused  the  parent's  suffering,  and  arie  not  to  be  affected,  by 
evidence  of  his  language  and  conduct  at  the  tima^ 

§  751.  Contests  for  Custody  between  Husband  and  Wife,  etc 

Where  a  father  is  entitled  to  the  possession  of  his  minor  child 
as  against  all  of  the  world  except  its  mother,  and  where  the  father 
and  mother  are  equally  entitled  to  its  possession,  he  does  not  com- 
mit the  crime  of  kidnapping  by  peaceably  taking  possession  of  it. 
And  a  person  who  assists  the  father  under  such  circumstances  is 
not  guilty  of  the  crime.^ 

It  seems  to  be  well  settled  that  even  a  parent  may  be  guilty  of 
kidnapping  his  own  child  if  he  takes  it  away  from  the  other  parent 
to  whom  its  custody  has  been  awarded,'  but  that  where  a  parent 
has  equal  right  to  the  custody  with  the  other  parent  it  is  no  crime 

marry  her  with  her  eonsent,  Cochran  99.  Hall  t..  Hollander,  4  B.  ft  G.  660; 

▼.  State,  91  Ga.  763.  GrinneU  v.  Wells,  7  M.  ft  Or.  1033  j 

97.  Marrying  a  parent's  eon  and  Eager  v.  Grimwood,  1  Ezch.  isi.  But 
heir  was  a  civil  injury  at  common  law,  see  dictum  in  Stephenson  ▼.  Hall,  14 
during  the  continuance  of  the  mill-  Barb.  222. 

tary  tenures,  for  thereby  the  parent  1.  Stowe  ▼.  Heywood,  89  Mass.  118. 

lost  the  value  of  his  child's  marriage;  9.  State  t.  Dewey  (la.),  136  N.  W. 

but  this  injury  ceased  long  ago,  with  533,  40  L,  R.  A.  (N.  S.)  478. 

the  right  on  which  it  was  founded.  A  separated  mother  in  possession 

See  3  Bl.  Com.  140,  and  notes.    But  of  a  minor  child  cannot  prosecute  as 

see  Lawyer  y.   Fritcher,  130  N.  T.  a  kidnapper  the  father  who  gets  the 

239.  child  away.    Burns  v.  Commonwealth, 

98.  Spear  t.  Cummings,  23   Pick.  129  Pa.  138. 

^24;    Donahue  ▼.   Richards,   38   Me.  3.    Comm.    ▼.    Nickerson,    5    Allen 

376;   Boyd  v.  Blaisdell,  15  Ind.  73;  (Mass.),  518;  State  v.  Farrar,  41  N. 

Stephenson   t.    Hall,   14   Barb.   222.  H.  53 ;  State  y.  Rhodes,  29  Wash.  61, 

Contra,  Boe  ▼•  Dendxig,  21  Ohio  St.  69  P.  389. 
666. 
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to  take  it  awaj/  Those  agents  who  as&ist  the  pftrent  to  take  away 
the  child  are  usually  in  the  same  situation  m  die  pciiieipal,^  but 
i/t  is  held  in  a  recent  ca»e  *  that  although  the  wife  might  ha^e  a 
right  to  entice  a  child  away  from  the  father,  still  that  she  eould  not 
confer  this  right  even  on  her  second  husband,  the  stepfather  of  the 
child,  and  that  he  might  be  held  for  kidnapping  the  child  for  the 
mother.  The  decision  is  supported  by  the  rather  inconclusiTc 
reasoning  that  any  other  construction  of  the  statute  would  result 
in  requiring  the  parent  to  first  ascertain  ^diether  the  party  who 
took  the  child  away  is  an  agent  of  the  other  parent -before  having 
him  arrested.  A  better  reason  for  the  rule  is  that  the  object  of 
the  statute  is  to  prot;ect  the  parents  from  the  mental  anguish  of  the 
disappearance  of  the  child. 

A  grandmother  is  justified  in  shooting  her  son*in-law  when  he  is 
trying  to  brec^k.into  her  house  to  get  his  child  ^and*  threa/tening  to 
kill;  the  defendant.^  And  where  the  husband  and  wife  are  strug- 
gling over  the  possession  of  the  child,  and  the  husband  shoots  the 
wife,  it  is  no  defence  that  the  child  was  being  strangled  in  the 
struggle  where  the  .husband  might  have  prevented,  this  by  ceasing 
the  struggle.*    :       . . 

4.  Hunt  T.  Hunt,  94  Oa.  257,  21  8.      216,  21  P.  1075;  People  V.  Coagdoa, 
£.  51,5;  State  v.  Breelin  (Ida.)>  ^^^      ??  Mich.  351,  43  N.  W.  98«. 

P.  1053;  Burns  t.  Comm.,  12d  Pa.  138,  6.  State  v.  Brandenberg  (Mo.),  134 

18  A.  756;  State  v.  Angel,  42  Kan.  8.  W.  529,  32  L.  R.  A.  (N.  8.)  845. 

216,  21  P.  1075;  Biggs  v.  State,  Id  7.  Siate  v.  Perkins,  88  Conn.  360, 

Wyo*  94,  77  P.  9P1.  n  A.  865,  L;  R.  A.  1916A»  73. 

5.  State  V.  Breslin  (Ida.),  112  P.  s.  State  v.  Thomson,  153  N.  0.  618, 
1053;  Burns  v.  Comm.,  129  Pa.  138,  69  8.  E.  V54. 

18  A.  756;  State  v.  Angel,  42  Kan. 
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CHAPTEK  VII. 

i 

f 

PAEENT's  RIGHT  TO  SERVICES  OT  CHILD. 

Svcn^K  792.  ^ight  of  Father  to  Child's  Itabor  and  Seryieea. 

753.  Mother '8, Bights  to  Child's  Serriees  and  Earnings. 

754.  Lo8»  of  Bight  to  Child  ^s  Serriees.  .  . 
7)55l  FaiHst 's  Bight  of  Aetion  for  CMld  'a  :l4abor. 

756.    Child's  Bight  of  Compensation  for  Services  to  Parent 

§  752.  Right  of  Father  tp  Child's  Labor  and  Services. 

Next  to  the  right  of  custodj  of  infants  comes  that  of  the.  value 
of  their  labor  and  services.  The  fathei*,  says  Blackstohe,  has  the 
henefit  of  his  i^ildren's  labor  while  they  live  with  him  and  are 
maintained  by  him;  ^nd  this  is  no  more  than  he  is  entitled  to 
from  his  apprentices  or  servants.*  This  rigbt^  like  that  of  cus- 
tody, re^ts  upon  the  parental  duty  of  maintenance,  and  furnishes 
Bome.  cQmpen$ation  to  the  father  for  his  own  services  rendered 
the  child.  f 

Whether  this  tight  remains  absolute  in  the  father  until  the 
child  has  obtained  full  age  is  apparently  a  matter  of  doubt.  It 
is  certainly  perfect  while  the  period  of  the  child's  n.urture  con- 
tinues. But  if  this  is  all,  it  can  be  of  little  consequence,  be- 
cause the  child's  labor  and  services  are  for  that  period  of  little 
or  no  value ;  nor  could  compensation  be  thus  afforded  for  the  many 
years  when  the  child  was  entirely  helpless.  All  will  admit  that 
the  father's  right  continues  until  the  child  reaches  fourteen.  And 
since  the  father's  guardianship  by  nature  extends  through  the 
full  term  of  the  child's  minority ;, since,  too,  he  may  by  wijl  place 
a  testamentary  guardian  of  his  own  choioe  over  the  infant;  since 
it  is  reasonable  that  the  law  should  set  off  years  of  later  usefulness 
against  years  of  earlier  helplessness ;  in  short,  since  the  age  of 
majority,  is.  fixed  as  the  period  when  an  infant  becomes  legally 
emanci|)ated  from  his  father's  control, —  we  may  fairly  assume 
that,  all  other  things  being  equal,  the  father  is  actually  entitled  to 
the  value  of  his  child's  labor  and  Fervicea  imtil  the  latter  becomes 

of  age;    This  is  the  principle  assulned  by  the  elementary  writers, ^^ 
. . .    •  ■    '  •  *  ■    . 

t.  1  BL  Com.  453;  %  Kent  Com.  10.  1  BL  Cjom.  453;   Beere,  Ikm. 

193.  .  BftL  MO. 
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and  in  most  of  the  judicial  decisions  ;^^  though  to  such  opinion 
Chancellor  Kent  appears  to  yield  a  somewhat  doubtful  assent/* 

The  father  is  in  this  country,  as  a  general  rule,  entitled  to  the 
services  of  minor  childrfen*^  and  to  their  wages  if  working  for  an- 
other "  only  during  njinority,"  and  the.  minor  child  has  no  right 
to  assign  his  wages  to  another  so  as  to  bar  the  parent  of  this  right." 

We  assume  that  the  child  lives  at  home  or  is  suppOrtod  by  the 
parent  And  if  a  child,  being  of  full  ag^,  chooses  to  ren^ain  with 
the  father,  or  is  imbecile  and  needs  to  be  harbored  at'  home,  the 
relation  may  continue  so  as  to  entitle  the  parent,  either  as  such 


11.  Day  V.  fiverett,  7  Mass.  145; 
Bwsoxi  V.  Bemington,  2  Mass.  113; 
Pluoower .  v.  Webb,  4  Mason,.  .380 ; 
Gale  V.  Parrot,  1  N.  H.  ^8;  Nightin- 
gale y.  "Witliington,  15  Mass.  272; 
The  Etnia,  Ware,  462 J 

U.  2  Kent  Com.  19^4 

13.  WiUiams.v.  Williams  (Ala.),  81 
So.  41;  Kenure  t.  Brainerd  &  Arm- 
strong Co.,  sis  Coiin.  265,  91  A.  185; 
Central  of  Georgia  By.  Co.  v.  Cheney, 
2a  Qa.  App,  393^  93  S,  E.  42;  Crox- 
ton  V.  Foreman,  13  Ind.  App,  442,  41 
N.  E.  838;  Henninger  v.  McGuire, 
146  la.  270,  125  N.  W.  180;  Fuller 
V.  Blair,  104  Me.  4W,  72  A.  182; 
Dembinski's  Case  (Mass.),  120  N.  E. 
856;  Fox  v.  Schumann,  191  Mich.  331, 
158  N.  W.  168;  Gufley  v.  Southern 
Power  Co.,  172  N.  C.  690,  90  8.  E. 
943;  Young  V.  Sterling.  Leather  Works 
(N.  J.),  102  A.  395. 

The  services  of  illegitimate  children^ 
while  living  with  and  working  for 
their  father  under  the  belief  that  they 
are  legitimate  are  presumed  gratuit- 
ous. Williams  v.  HaliPord,  73  S.  C. 
Il9r,  63  S.  E.  88;  Adkins  v.  Hope  En- 
gineering &  Supply  Co.,  81  W.  Va. 
449,  94  S.  E.  506;  Taylor  v.  Chesa- 
peake &  O.  By.  Co.,  41  W.  Va.  704, 
24  S.  E.  631. 

The  parent's  ri^hi  to  the  chUd's 

'  wages  is  fouwded  on  the  theory  of 

compensation  for  the  support  of  the 

child.    Biggs  v.  St»  Lotiis,  I.  M.  ft  8. 

By.  Co.,  91  Ark.  122,  120  S.  W.  MTO; 


A^eeler  v.  State,  51  Ind.  App.  622, 
100  K.  E.  25;  Bounds  Bros.  t.  Me- 
Daniel,  133  Ky.  669,^  118  S.  W.  956; 
Judgment  (1906)  101  N.  T.  S.  1119, 
115  App.  Div.  921,  reversed.  Doyle 
V.  Clarney^  190  N.  T.  8-86,  63  N.  E. 
37. 

,14.  Kansas  City,  P.  &  Q.  B.  Co.  v. 
Moon,  66  Ark.  409,  50  S.  W.  996; 
Mock  V.  I^effler'(Ga.),  95  S.  E.  673; 
Smith  V.  Smith,  112  Ga.  351,  37  8.  E. 
407;  Boyal  V.  Qrant>-5  Ga.  A|>p,  643» 
63  S.  E.  70S;  Cox  v.  W.  T.  Adams  & 
Co.,  5  Ga.  App.  296,  63.  S.  E.  60 
(laborer's  lien  may  be  enforced  by 
father  for  son's  wages  and  his  own) ; 
Benson  v.  Bemington,  2  Mass.  113; 
Beeder  v.  Moore,  95  Mich.  594,  55  N. 
W.  436;  Freeman  v.  Shaw,  173  Mich. 
262,  139  N.  W.  66;  Winebremer  t. 
Eberhaxdt,  137  Mo.  App.  659,  119  8. 
W.  530;  Crete  Mut.  Fire  Ins.  Co.  v. 
Patz,  64  Neb..  676,  90  N.  W.  546; 
GaHigan  v.  Woonsocket  St.  By.  Co., 
27  B.  I,  363,  62  A.  37,6;  Kemier  v. 
Kenner,  139  .Tenn.:  700,  202  S.  W. 
723,  139f  Tenn.  211,  201  S.  W.  779; 
Harper  v.  tltsey  (Tex.  Civ.  App. 
1906),  97  B.  W.  608';  D^an  v.  Ore.  B. 
&  Nav«  Co.,  44  Wash.  664,  87  P.  824. 

15.  Gilman  v.  C  W.  Dart.  Hardware 
Co.,  42  Mont.  96,  111  P.  550. 

16.  Southern  By.  Co.  v.  King  Bros. 
A  Cow,  136  Ga.  173,  70  8.  R  1109; 
Greider  v.  Chicago  &  E.  L  By.  Co.r 
140  HI;  Apl^.  346. 
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or  on  the  principle  of  master  and  servant^  to  recover  for  the  child's 
wages  in  the  same  manner*^^ 

Where  a  minor  child  is  hired  under  agreement  with  the  father, 
the  hirer  cannot  discharge  the  child  without  notice  to  the  parent 
and  thereupon  proceed  to  make  a  new  contract  of  hire  with  the 
child,  independently.  The  effect  of  such  a  new  arrangement,  if 
ipade  without  the  knowledge  and  assent  of  the  father,  is  that  the 
latter,  on  learning  of  it,  may  either  adopt  the  contract  and  claim 
what  was'  due  under  it,  or  repudiate  and  claim  the  value  of  his 
child's  services."  If  a  minor  child,  without  his  father's  consent, 
enters  into  a  contract  of  hire  with  a  third  party,  the  father  may 
promptly  and  peremptorily  command  the  child  to  quit  the  servica^* 
So  if  the  permitted  service  is  illegally  pursued,  the  father  may 
terminate  it.^** 

§  753.  Mother's  Right  to  Child's  Services  and  Earnings. 

At  the  common  law  a  mother  has  no  implied  right  to  the  ser- 
vices and  earnings  of  her  minor  child ;  not  being  bound  as  a  father 
would  be  for  the  child's  maintenance.  Nor  have  her  rights  or  lia- 
bilities in  these  respects  been  usually  regarded  as  equivalent  to 
those  of  a  father,  even  where  she  is  the  only  surviving  parent.*^  But 
the  modern  tendency  in  this  country,  if  not  in  England,  is  cer- 
tainly to  treat  a  mother's  rights  with  considerable  favor,  especialUy 
if  she  be  a  widow;  and  in  several  late  cases  her  title  has  beeu 
npheld  in  her  minor  child's  clothing  ^^  or  earnings,"  or  the  control 
of  his  services  so  far  as  concerns  third  persons ;  it  appearing  that 

17.  Brown  ▼.  Bamsay,  5  thitch.  117;  kej,  183  HI.  636;  Snedlker  t.  Ever- 
Oyeneers  of  Alexandria  v.  Overseers  ingham,  3  Dutch.  143.  See  Glapp  v. 
of  Bethlehem,  1  Harr.  122;  infra,  ch.  Greene,  10  Met.  439;  Oampbell  v. 
5.  Campbell  3  Stockt.  268. 

18.  Sherlock  t.  Eimmel,  75  Mo.  77.  28.  Burke  ▼.  LouisTille  B.,  7  Heisk. 

19.  State  ▼.  Anderson,  104  K.  C.       451. 

771.     Statutes  forbidding  the  entice-  '88.  McElmnrray  ▼.  Tomer,  86  Ga. 

ment  of  a  servant  from  the  master,  215;    HoUingsworth   ▼.    Swedenborg, 

otc,  have  no  application  here.    p>.  49  Ind.  378,  19  Am.  B.  687 ;  Tague  ▼. 

80.  As  in  Hunt  t.  Adams,  81  Mq.  Hayward,  25  Ind.  427;  Horgan  v. 
356,  where  the  employer  persisted  in  Pacific  Mills,  158  Maas.  402,  33  N. 
keeping  the  child  at  work  on  Sunday  E.  581,  35  Am.  St.  B.  504;  Scamell 
in  violation  of  law.  v.  St.  Louis  Transit  Co.,  103  Mo.  App. 

81.  1  Bl.  Com.  453;  Commonwealth  504,  77  S.  W.  1021;  FrankHn  v.  But- 
V.  Murray,  4  Blnn.  487;  Biley  v.  cher,  144  Mo.  App.  660,  129  8.  W. 
Jamesson,  8  N.  H.  29;  People  v.  428;  Trinity  Lumber  Co.  v.  Conner, 
Miereeia,  3  Hill,  400;  Morris  v.  Low,  —  Tex.  Civ.  App.  — ,  187  S.  W.  1028 
4  Stew,  ft  Port.  123;  Pray  v.  Gor-  (or  in  ease  of  his  imprisonment  op 
liam,  31  Me.  840;  McMahon  ▼.  San-  desertion): 
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she  was  the  fiurviving  parent,  and  that  the  child  had  no  probate 
guardian  and  was  not  emalncipated ;  and  especially  where  she  had 
borne  the  burd^i  of  the  child's  support.**  Whether  such  title  on 
her  part  could  be  so  well  enforc^  against  the  child's  own  consent, 
and  to  the  extent  of  depriving  the  child  of  the  fruits  of  his  own 
toil,  especially  if  the  mother  remarries,  or  does  not  support  him, 
may  be  reasonably  doubted,*'^  but  the  evident  tendency  of  the  more 
recent  decisions  is  to  regard  the  mother  as  having  the  same  rights 
as  the  father  when  she  steps  into  his  place  for  any  reason. 

§  754.  Loss  of  Right  to  Child's  Services. 

But  the  duties  and  rights  of  parents  are  limited,  mutually  de- 
pendent, and  in  a  great  degree  correspondent  with  one  another. 
When  the  father  has  discharged  himself  of  the  obligation  to  support 
the  child,  or  has  obliged  the  child  to  support  himself,  and  especially 
wherever  he  has  been  remiss  in  his  own  parental  duties,  our  courts 
are  reluctant  to  admit  his  right  to  the  child's  services.  Under 
such  circumstances,  says  a  New  Hampshire  cov  t,  "  there  is  no 
principle  but  that  of  slavery  which  continues  his  right  to  receive 
the  earnings  of  his  child's  labor."^* 

It  may  appear  that  the  parent  has  waived  or  released  his  right 
to  the  child's  services,*^  but  the  mere  fact  that  the  child  is  re- 


24.  Horgaa  y.  Pacific  Milia,  158 
Mass.  402. 

25.  See  Matthewson  v.  Perry,  37 
Ooxm.  435;  Hammond  v.  Corbett,  50 
N.  H.  501;  Hays  v.  Seward^  24  lad. 
352;  Holingsworth  v.  Swedenborg,  49 
Ind.  37Sj  Lind  v,  SuUestadt,  21  Hun, 
364. 

26.  Thompaon  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  U.  S.  C.  C.  Neb.  1900, 
104  F.  845 ;  Southern  By.  Co.  v.  Plem- 
ister,  120  Ga.  524,  48  S.  E.  160;  New- 
ton V.  Cooper,  13  Ga.  App.  458,  79  S. 
E.  356;  Brisco  v.  Price,  275  HL  63, 
113  N.  B.  881;  P.  J.  Hunyeutt  &  Co. 
V.  Thompson,  159  N.  C.  29,  74  S.  £. 
^28;  Chaloux  y.  International  Pap^r 
Co.,  75  N.  H.  281,  73  A.  301;  Woods, 
J.,  in  Jenness  y.  Emerson,  15  N.  H. 
400.  But  in  this  ease  the  principle 
Mems  to  be  asBOmed  that  the  parent  'a 
obli^tion  to  flvpport  and  his  ri^ht  to 
receiye  wages  commence  together,  eon* 


tinue  together,  and  ought  always  to 
terminate  together.  See  Benson  t. 
Bemington,  2  Mass.  11^. 

27.  In  re  Kanter,  215  P.  276;  Cul- 
berson y.  Alabama  Const.  Co.,  127  Ga. 
599,  56  S.  E.  765,  9  L.  R.  A.  (N.  8.) 
411;  Orr  y.  WahWd  Mfg.  Co»,  179 
Til.  App.  235;  Story  &  Clark  Piano 
Co.  y.  Dayy,  —  Ind.  App.  — ,  119  N. 
B.  177;  Gray  y.  Grimm,  157  Ky,  603, 
163  S.  W.  762;  Zongker  y.  People's 
Union  Mercantile  Co.,  110  Mo.  App. 
289,  90  8,  W,  728. 

Waiver  need  he  made  before  ike 
eervices  "begins  but  may  take  plaes 
while  they  are  in  progress.  MeMor- 
row  y.  McDowell,  116  Mo.  App.  209, 
90  S.  W.  728. 

The  fwlmt'f  eoi^dl^^  wMfe  the 
eerxieee  were  in  propreu  may  be  suf  • 
ilci^nt  to  riiow  waiver  which  seed  act 
take  place  when  the  eerviees  wete 
eoaenced.     MeMorf  ow  y.  Dowell,  M 
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ceiving  hia  own  wages  is  not  enough  to  sjipw  waiver.*' ;  Where  the 
father  permits  the  son  to  make  his  own  contiraets  and  collect  and 
use  his  own  wages  they  belong  to  the  son  who  can  recover  them 
from  the  employer/*  and  where  a  minor  has  been  paid  in  full 
for  his  services  the  parent  cannot  recover  therefor  from  the  em- 
ployer,*°  but  the  parent's  right  to  recover  for  the  child's  services 
is  not  lost  by  the  fact  that  they  were  performed  under  a  contract 
to  which  the  parent  was  not  a  party.'^ 

The  parent  may  voluntarily  relinquish  the  right  to  his  child's 
earnings,  and  may  permit  the  child  to  earn  for  himself,  receive 
his  earnings,  and  appropriate  them  at  pleasure.  He  is  not  obliged 
to  claim  such  earnings  for  the  benefit  of  his  own  creditors.**  And 
if  the  parent  authorize  a  third  person  to  employ  and  pay  the  child, 
or  even^  as  it  is  held,  where  he  knows  that  the  infant  contracted 
on  his  own  account  and  does  not  object,  payment  to  the  child  and 
not  to  the  parent  will  be  a  sufficient  discharge.  Such  an  agree- 
ment may  be  in  express  terms,  or  it  may  be  implied  from  cir- 
cumstances.** An  American  court  favorably  regards  contracts 
of  this  nature,  for  the  child's  benefit^  as  they  are,  in  conformity 
with  the  spirit  of  free  institutions.**  An  a  New  York  statute 
provides  that  imless  the  parent  notifies  the  minor's  employer, 


Mo.  App.  289,  90  8.  W.  728  j  Liber- 
man  V.  Third  Ave.  B.  Co.,  54  N.  Y. 
8.  574,  26  Misc.  296,  55  N.  Y.  S.  677, 
25  Miflc.  704;  Sweet  v.  Crane,  39 
Okla.  248,  134  P.  1112;  Kuchenmeis- 
ter  V.  Los  Angeles  Sb  8.  L.  R.  Co. 
(Utah),  172  P.  725  (where  child  was 
BOpporting  himself) ;  Jackson  v.  Jack- 
son, 96  Ya.  165,  31  8.  E.  78;  Riley  v. 
Riley,  38  W.  Va.  283,  18  8.  E.  669. 

2B.  Sotrthern  Cotton  Oil  CJo.  ▼. 
Dukes,  121  Oa.  787,  49  8.  Ev.788. 

29.  Vance  v.  Calhoun,  77  Ark,  35, 
90  8.  W.  619,  113  Am.  8t.  R.  Ill; 
Penrose,  v.  Baker,  171  8.  W.  482; 
Merrill  v.  Hussey^  101  Me.  439,  64  A. 
819;  Daniel  t.  Atlantic  Coast  Line 
R.  Co.,  86  8.  E.  174. 

SO.  Ping  Min.  &  Mill  Co.  y«  Grant, 
68  Kan.  732,  75  P.  1044. 

81.  Scamell  ▼.  8t.  Louis  Transit  Co., 
103  Mo.  App.  504,  77  8.  W..1021. 

M.  IJren  if  the  f athwr  is  insolent, 
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he  may  thus  relinquish,  provided  this 
be  ddne  in  good  faith.  Wilson  v. 
McMillan,  62  Ga.  16;  Atwood  t.  Hol- 
comb,  39  Conn.  270;  Wambold  v. 
Vick,  50  Wis.  456;  Clemens  v.  Brill- 
hart,  17  Neb.  335.  But  the  executory 
promise  to  relinquish  is  revocable. 
8tovall  y.  Johnsqn,  17  Ali^.  14. 

S3.  8ee  Campbell  v.  Cooper,  34  N. 
H.  49;  Jenness  v.  Emerson,  15  N. 
H.  489;  Cloud  V.  Hamilton,  11 
Hmaph.  104;  Armstrong  ▼.  McDon- 
ald, 10  Barb.  300;  Atkins  v.  ^her- 
bino,  58  Vt.  248. 

84.  8nediker  v.  EveriB|fhan»,  3 
Dutch.  143;  Cloud  v.  Hamilton,  11 
Humph.  104.  An  infant  may  sue  for 
breach  of  contract  for  employment, 
eyen  tl^ugh  the  father  might  also 
sue;  relimquishment.  of  the  latter 's 
right  being  impHed  fronoi  eijcum- 
stances.  Benziger  y.  Miller,  50  Ala. 
206.  See  poit,  ch.  S, 
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within  thirty  days  after  the  commenciement  of  service,  that  he 
claims  the  wages,  payment  to  the  minor  will  be  good/* 

The  father  may  by  his  own  delay  and  laches  forfeit  the  right  of 
action  for  his  son's  wages;  as  where  the  minor  agrees  to  work 
at  certain  monthly  wages  to  be  paid  to  himself,  and  the  father, 
knowing  of  the  agreement,  gives  no  notice  of  his  objection,  but 
waits  until  the  work  has  been  done  and  payment  is  made  to  the 
child,  before  making  a  demand.*'  But  if  the  father  has  given 
seasonable  notice  of  his  dissent  and  demand  to  the  stranger  hiring 
his  son,  the  fact  that  the  son  continues  to  work  against  his  ex- 
press dissent,  and  that  the  stranger  notified  him  to  oome  and  take 
his  son  away  and  he  neglected  to  do  so,  will  not  preclude  him  from 
recovering  the  wages.*^  Nor  does  the  fact  that  the  son  has 
agreed  with  his  father  to  buy  out  his  time  for  the  remainder  of 
his  minority  by  paying  a  certain  sum  therefor,  which  has  not 
been  paid,  prevent  the  father  from  recovering  hU  wages  pending 
the  payment  of  euch  sum.** 

We  may  add  that,  whatever  private  arrangement  may  exist 
between  the  father  and  his  son,  unless  it  is  brought  to  the  em' 
ployer^s  notice,  it  cannot  be  set  up  to  justify  payment  to  the  minor 
himself.  As,  for  instance,  where  father  and  son  had  secretely 
agreed  that  the  latter  should  have  his  own  wages.**  And  the  pub- 
lication, by  a  parent,  of  a  notice  of  his  son's  emancipation^  more 
liberal  to  the  latter  than  the  actual  agreement  between  them,  will 
not,  as  against  one  who  has  no  knowledge  of  the  publication,  estop 
the  father  from  insisting  on  such  right  to  his  son's  wages  as  the 
contract  between  them  actually  gives/®  But  the  usage  of  father 
and  son  may  be  alleged.*' 

A  contract  by  the  parent  to  assign  the  services  of  the  child 
imd  to  place  him  in  the  control  of  the  assignee  is  not  ooiitrary  to 
public  policy  if  it  is  not  prejudicial  to  the  child's  welfare.** 

One  trho  employs  the  minor  son  of  another  cannot  be  liable  to 


36.  Watson  v.  Kemp,  59  N.  T.  8. 
142,  42  App.  Div.  372;  Langer  v. 
Kaufman,  157  K  Y.  8.  «25,  94  Misc. 
216;  N.  Y.  Laws,  1850,  p.  579;  Her- 
rick  V.  Fritcher,  47  Barb.  589.  And 
see  Everett  v.  Sherfey,  1  la.  356. 

36.  Smitli  V.  Smith,  30  Conn.  111. 

37.  16. 

33.  Cabin  v.  Patterson,  30  Vt.  592. 
And   see   Kauffelt   v.   Moderwell,   21 


Penn.  St.  222 ;  Cloud  t.  Hamilton,  11 
Humph.  104;  Whiting  v.  Barle,  3 
Pick.  201. 

89.  Kauffelt  v.  Moderwell,  21  Penn. 
St.  222. 

40.  Mason  v.  Hutchins,  82  Vt.  780. 

41.  Perlinan  v.  Phelps,  25  Vt.  478; 
CanoTar  ▼.  Cooper,  3  Barb.  115. 

4Sk  Anderson  v.  Young,  54  8.  C. 
388,  32  8.  E.  448,  44  L.  B.  A.  277. 


?819  SEEVICKS  OF  CHltD:  §  '754 

the  father  as  for  breach  of  contract,  because  of  such  minor's  de- 
linquencies. Hence  it  is  held,  tihat  where  the  father  contracts 
that  his  minor  son  shall  work  for  a  specified  time  and  price,  and 
the  son  leaves  his  employer  before  the  expiration  of  the  time, 
though  against  his  father's  will,  the  father  can  only  recover  for 
the  time  of  actual  employment,  although  the  employer  assented 
to  th«  departure;"  and  the  child's  breach  of  specified  conditions  of 
notice  tefore  quitting  bars  the  father^s  recovery  of  wages  ac- 
cordingly/* But  where  the  minor  is  hired  to  serve  for  a  specified 
time,  the  employer  who  contracted  with  the  parent  should  notify 
the  latter  of  any  failure  of  duty  on  the  child's  part  before .  dis- 
•charging  the  cfhild,  nor  should  he  discharge  without  notice  to  the 
paretit."  Where  a  fathel*  and  his  minor  son  agree  that  the  latter 
shall  work  for  B.  until  his  majority,  land  be  paid  the  wages,  this 
<Ioes  not  debdr  the  father  from  suing  3.  for  a  breach  of  the 
agreement  and  recovering  the  expense  of  finding  other  employ- 
ment for  the  son.** 

If  a  father  place  his  minor  son  to  work  for  another,  for  no 
illegal  purpose,  and  without  knowledge  and  assent  as  to  his  illegal 
employment  in  iact,  he  i»  still. entitled  to  compensation  for  his 
son's  services ;  as  where  a  son  is  employed  by  another  in  unlaw- 
fully selling  intoxicating  liquors,  the  father  being  ignorant  of  the 
nature  and  character  of  the  services  while  they  were  being  per- 
formed.*' 

Wages  due  a  minor  seaman  belong  to  his  father,  and  the  latter 
may  sue  for  them  in  admiralty.**  And  payment  of  such  wages 
to  the  son,  while  he  was  known'  by  his  employer  to  have  been 
less  than  twenty-one  at  the  time  of  making  the  contract,  furnishes 
no  defence  to  an  action  by  the  father,  who  had  no  knowledge 

43.  Hennessy    v.    Stewart,    31  .  Vt.      notice   to    the   parent.      Sherlock    V. 
486.     See  Sehoenberg  v.  Yoight,  36      Kimmel,  75  Mo.  77. 

Mieh.  310,  where,  the  emploTment  be-  46.  Dickinsofi  v.  Talmage,  138  Mass. 

ing    quantum    meruit,    the    employer  249.    As  to  the  effect  of  mere  notice 

could   show   that   the    son    had   em-  by  the  faither  to  the  employer,  that 

bez2led  more  than  his  serrices  were  he  shall  eiaet  payment,  see  Williams 

worth.      But  cf.  The  Lncy  Anne,  3  v.  Williams,  132  Mass.  304. 

Ware,  253.  47.  Bmety  v.  Kempton,  2  Gray,  257, 

44.  Tennessee  Man.  Co,  v.  James,  91  48.  Gifford  t.  Kollock,  3  Ware,  45. 
Tenn.  154.  As  to  the  effect  of  desertion  by  the 

45.  Day  v.  Oglesby,   53   Oa.   646.      child   after   attaining   majority,   see 
SeiAbU,  a  child  may  be  discharged      Coffin  t.  Shaw,  8  Ware,  82. 

for   suitable    reiwon    without    giving 
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of  bis  hiring  uatil  ait^r  the  wages  we^e  earned.^*  Nor  is  tbe 
father,  in  such  cas€,  afiected  by  the  terms  of.  the  shipping  articleB, 
because  it  is  an  express  contract  which,  as  against  him^  the.  sou 
has  no  right  to  make;  he  can  claim  under  a  qtuiniuin  meruit  for 
the  value  of  the  services.  But  mercaatile  custom  may  determine 
certain  questions  as  to  the  remedy/® 

As  to  enlistments  in  the  army  or  navy  of  the  United  States, 
the  laws  contemplate  that  the  contract  is  personal  and  for  the 
benefit  of  the  infant;  and  pay,  bounties,  ^d  prize-money  in  gen- 
eral, though  earned  under  State  laws,  are  held  to  belong  to  the 
son,  and  not  to  the  father.** 

The  parent  may  lose  the  right  to  the  child's  services  by  operation 
of  law  as  where  the  child  marries  his  pew  obligations  to  his  wife 
are  considered  superior  to  those  to  his  parents  and  Ae  parents 
have  no  further  rights  in  his  wages,"*  and  the  parent  has  no  remedy 
for  loss  of  earnings  if  the  son  is  lawfully  comn^itted  tp  jail  for  a 
crime."  When  the  parent  is  a  pauper  and  is  maintained  by  a  town, 
such  town  is  held  not  entitled  to  the  earnings  of  a  minor  child 
who  is  not  himself  a  pauper.** 

§  755.  Parent's  Right  of  Action  for  Child's  Labor. 

The  parent  may  recover  the  wages  of  the  minor  child  in  an 
action    for   work    and   labor,"    and   not   in   the  name   of   the 


49.  WTiite  v.  Henry,  24  Me.  531. 
See  Weeks  v.  Holmes,  12  Cush.  215. 

50,  Bishop  V.  Shepherd,  23  Pick.  492, 
61.  United  States  v.  Bainbridge,  1 

Mason,  84;  Baker  v.  Baker,  41  Vt.  55; 
Banks  v.  Conant,  14  Allen,  497;  Mears 
V.  Bickford,  55  Me.  528;  Carson  V. 
Watts,  3  Doug.  350;  Cadwell  v.  Sher- 
man, 145  III.  348;  Magee  v.  Magee, 
65  111.  255.  But  cf.  Ginn  v.  Ginn, 
38  Ind.   526. 

52.  A  father  jxtxy  reeover  for  loss  of 
aeryiceB  of  an  adult  daughter  who 
though  married  was  separated  from 
her  husband  and  a  member  of  sudi 
father's  family,  where  SQoh  loss  of 
services  was  the  result  of  an  illegal 
carnal  assault.  Palmer  v,  B^um,  123 
HI.  App.  584;  Comomnwealth  t. 
Graham,  157  M^s.  73,  31  N.  E.  706, 
16  L.  B.  A.  578,  35  Am^  St.  Bep. 
504.    An  infant  son  who  marries  must 


use  his  earnings  to  support  his  wife. 
Commonwealth  y.  Graham,  157  Mass. 
73. 

53.  People  v.  Masten,  79  Hun,  580. 

54.  Jenness  v.  Bmerson,  15  N.  H. 
486. 

55.  Cannon  v.  McKensie,  3  OtI. 
App.  286,  85  P.  130;  Weaver  ▼. 
Thompson,  143  Ga.  526,  85  S.  E.  698; 
Sapp.  V.  Parrish,  3  Gcl  App.  234,  59 
S.  B.  821;Kooser  ir,  Housb,  78  HL 
App.  98;  Weeks  T.,Ho]me8y  66  Mass. 
215. 

The  efnplayer  ma^  deduct  an/  kwi 
caused  by  the  unfaj1ihfciln«»8  of  the 
child  or  his  ahflcnoe  ^thout  leave. 
Moulton  V.  Trask,  50  Mas^.  (^  Mete) 
657. 

The  mere  fact  thai  the  father  noli- 
"fies  the  employer  thut  he  shall  coqpeet 
to  receive  the  wiHSesofhia  miaor  fos 
is  not  enough  to  entitle  hjim  to  them, 
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child*^  unless^  waiv^d,^^  or  unless  the  ohild  has  beeiL  emancipated^* 
and  the  eiQiplojer  may-  set  off  the  reasonable  value  of  necessaries 
f  umiahed  the  child. '^     : 

The  right  of  action  to  recover  for  the  aervices  of  a  minor  ia 
presumed  to  he  in  his  father/^  And  the  father  may  charge  Ser- 
vices rendered  bj  his  son,  as  a. master  for  hia  apprentice  of  hired' 
laborer,  and  consider  it  his  own  work.'^ .  The  defehdant  haa  the 
burden  of  proving  any  special  contract  set  up,  as  that  the  minor's 
services  were  in  remuneration  for  board  and  ear©  for. .him/* 

§  756.  Child's  Right  of  Compeiiaation  for  Services  to  Piarent 

Where  parents  and  children  are  living  together  in  the  same 
family  there  is  no  presumption  that  legal  liability  is  raised  be" 
tween  them  by  work  done  by  the  child  or  by  financial  transactions 
between  them  relating  to  family  expenses  but  these  questions  are 
for  the  jury  to  consider.*'  A  minor  son  who  occupies  the  posi- 
tion of  a  son  in  his  father's  household  is  not  entitled  to  compensa- 
tion for  services  rendered  in  caring  for  his  father  and  mother  in 


as  where  he  has  failed  to  provide  for 
the  son  and  he  is  working  for  his 
grandfather.  Williams  ▼.  Williams, 
132  Mass.  304;  Inness  t.  Meyer,  93 
Neb.  43,  139  N.  W.  838;  Wolf  ▼. 
Vannoy,  154  N.  W.  215;  Daniel  y. 
Atlantie  Coast  Line  B.  Co.,  86  8.  E. 
174. 

Defenses.  Fanton  v.  Byrum,  26  8. 
D.  366,  128  N.  W.  325;  Letts  t. 
Brooks,  HiU  &  Pen.  S6;  Van  Dom 
▼.  Toung,  13  Barb.  286. 

06.  Fuller  v.  Blair,  104  Me.  469, 
72  A,  182;  Trinity  County  Lumber 
Co.  V.  Conner  (Tex.  Civ.  App.),  187 
8.  W.  1022.  See  Langer  t.  Kaufman, 
157  N.  Y.  8.  825,  94  Misc.  216 
(infant's  right  under  statute). 

57.  Biggs  T.  8t.  Louis,  I.  M.  & 
8.  By.  Co.,  91  Ark.  122,  120  8.  W. 
970;  Allen  v.  Allen,  60  Mich.  635, 
27  N.  W.  702;  McMorrow  v.  DoWeU, 
116  Mo.  App.  289,  90  8.  W.  728. 

aa.  In  re  HaskeU,  228  F.  819; 
Freeman  v.  8haw,  173  Mich.  262,  139 
N.  W.  66;  Woodward  v.  Donnell,  146 
Mo.  App.  119,  123  8.  W.  1004. 

50.  Culberson  v.  Alabama  Const.  Co., 


127  Ga.  599,  56  8.  B.  766,  9  L.  B.  A. 
(N.  8.)  411;  Newton.  V.  Cooper,  13 
Ga.  App.  458,  79  8.  B.  356;  Bounds 
Bros.  V.  McDaniel,  133  Ky.  669,  118 
8.  W.  g56. 

60.  Dufleld  y.  Cross,  12  HI.  397; 
Shute  V.  Dorr,  5  Wend.  204 ;  HoUings- 
worth  V.  8wedenborg,  49  Ind.  378; 
Monaghan  v.  8chool  District,  38  Wis. 
100.  8ee  Campbell  t.  Cooper,  34  N. 
H.  49. 

61.  Brown  t.  Bamsay,  5  Dutch. 
117.  But  see  Jones  ▼.  Buckley,  19 
Ala.  604. 

^6a.  Pierce  v.  Coffee,  160  Iowa,  30, 
139  N.  W.  1092. 

68.  Hilbiah  v.  Hilbish,  71  Ind.  27; 
Allen  V.  Allen,  60  Mich.  635,  27 
N.  W.  702;  Classen  v.  Pruhs,  69 
Neb.  278,  95  N.  W.  640;  HoUings- 
worth  V.  Beaver,  Tenn.  Ch.  App. 
1900,  59  8.  W.  464;  Myers  ▼.  Myers, 
47  W.  Va.  487,  35  8.  E.  868  (unjust 
litigation  of  undutiful  son  not  coun- 
tenanced). 

Bight  of  adult  child  living  with 
parents  to  recover  for  services  ren- 
dered.    8ee  post,  S  806. 
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tlie  absence  of  an  express  contract  to  that  effect,*^  and  whether 
a  child  was  to  be  paid  for  aervices  is  a  question  depending  on  all 
the  circumstances.*'  Where  minor  children  of  a  widow  assist  her 
to  run  the  deceased  father's  business  there  is  no  consideration  for 
an  agreement  on  her  part  that  they  shall  be  partners,  if  one  was 
made/*  A  father,  after  emancipating  his  minor  child,  may  make 
a  contract  with  him  for  services.*^ 


64.  In  Calif omia  by  statute  there 
is  a  presuorplion  that  money  paid 
between  parents  and  children  is  due, 
and  this  applies  to  money  turned  over 
by  child  to  parents.  Smith  v.  Smith 
(Cal.  App.),  176  P.  382;  Parley  t. 
Btacey,  177  Ky.  109,  197  S.  W.  636, 
1  A.  L.  B.  1181. 

65.  Cole  T.  Fitzgerald,  132  Mo. 
App.  17,  111  8.  W.  628;  Officer  y. 


Bwindlehnrst,  41  Mont.  126,  108  P. 
983. 

66.  Tuite  v.  Tuite,  72  N.  J.  Eq. 
740,  66  A.  1090. 

67.  MeDaniel  v.  Parish,  4  App.  D. 
C.  213;  Granrud  y.  Bea,  24  Tex. 
Ciy.  App.  299,  59  S.  W.  841.  A 
parent's  contract  to  pay  hia  minor 
child  for  seryices  is  eyidence  of 
emancipation.  Granmd  y.  Bea,  24 
Tex.  Ciy.  App.  299,  59  8.  W.  841. 


823  prjDBT  <TO.  oHiiJ>.  §  757 


GHAETERyill. 

ACTIONS  FOR  INJURY  TO  CHILD. 

Section  757.    Actions  for  Injury  to  Child  in  General. 

758.  StatnteB  Affecting  Bight  of  Action. 

759.  •  Surgeon  'b  Liability  for  Operation  on  Child.      . 

760.  Dangerous  Employment;  Father's  Consent. 

761.  Suits    for  Seduction  of  a  Child. 

762.  Parent's  Action  for  Death. 

763.  Father'}^  Liability  for  Fraudulent  Misstatement  of  Age. 

764.  Parties. 

765.  Negligence  of  Parent. 

766.  Contributory  Negligence  of  Child; 

767.  Pleadings. 

768.  Bvidence. 

769.  Questions  for  Jury. 

770.  Damages  fOr  Injuries  or  Enticement. 

771.  Damages  for  Seduction. 

§  757.  Actions  for  Injury  to  Child ;  In  General. 

Two  rights  of  action  arise  for  the  negligent  injury  of  an  infant, 
one  in  the  father .  to  recover  for  the  loss  of  the  services  of  his 
ehild  from  the  date  of  the  injury  until  he  attains  hi^  majority  and 
for  the  expense  he  has  incurred  in  effecting  or  attempting  to  effect 
a  cure,  and  compensation  for  his  care  and  attention  ;•*  the  other  in 
the  child  to  recover  for  his  pain  and  suffering  and  the  impair- 
ment of  his  power  to  earn  money  after  he  reaches  his  majority.'* 

But  the  parent  may  waive  his  right  to  assert  his  claim  for  the 
damages  to  which  he  is  entitled,  and  permit  the  child  to  recover 
the  full  amount  to  which  he  would  be  entitled  if  separate  suits 
were  brought  by  each.  Such  a  waiver  takes  place  when  the 
parent  bas  actual  notice  of  the  suit  brought  by  his  child  and  of 
the  nature  and  extent  of  the  amount  he  is  seeking  to  recover,  and 
he  fails  to  interpose  any  objection  or  bring  for  himself  an  inde- 
pendent action  before  there  has  been  a  trial  and  judgment  in  the 
action  brought  by  his  chiid,^^  and  after  the  father  bas  prosecuted 

.  68.  Grinnen  y.  Wells,  7  M.  &  Qr.  v.  Lyons,  155  Ky.  396,  lir6  Ky.  222, 

1041 ;  Eogers  v.  Smith,  17  Ind.  323 ;  159   S.   W.   971,   160   S.   W.   942,   48 

Hartfield   v.   Roper,  21   Wend.   615;  L.  B.  A.  (N*.  S.)  667;  Chlesapeake  & 

Dennis  v.  CTark,  2  Cush.  347.  0.   By.    Co.   v.    Davis,   22    Ky.   Law 

6&.    Akers   v.   Fulkerson,   153    Ky.  Bep.  748,  68  S.  W.  698,  119  Ky.  641,. 

228,  154  S.  W.  1101.  60  S.  W.  14,  22  Ky.  Law  Bep.  1156. 

79.  Louisville,  H.  A  St.  L.  B.  Co.  A  father  eannot  he  held  to  haf^ 
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a  suit  as  next  friend  of  the  child  for  all  damages  lie  cannot  later 
bring  action  on  his  own  behalf/^ 

Hence  it  is  the  general  Tvde  in  this  cotmtrj  that  reoorery  for 
personal  injuries  to  the  minor  child  may  be  had  by  the  parant^^' 
and  the  action  for  services  during  minority  must  be  brought  by 
the  parent  and  not  by  the  childJ* 


waived  his  right  to  sue  for  in  juries,  to 
his  minor  son,  where  he  is  not  shown 
to  be  connected  with  his  son's  anii 
therefor  in  anj  way,  or  to  have  had 
notice  thereof,  beyond  the  fact  that 
his  son  lived  with  him.  Helm  y. 
Phelps,  157  Ky.  795,  164  8.  W.  92. 

The  fact  that  a  child,  by  her  father 
as  next  friend,  has  recovered  damages 
for  a  personal  injury,  does  not  bar 
the  father's  subsequent  action  for 
loss  of  services  from  the  same  lAJury. 
Wilton  V.  Middlesex  B.,  125  Mass. 
130.  Here  the  child  reached  majority 
before  the  father  sued. 

71.  Furste  v.  Henderson  Lotho- 
graphing  Co.,  33  Ohio  Cir.  Ct.  B. 
645. 

78.  St.  Louis,  I.  M.  &  8.  By.  Ck). 
V.  Waren,  65  Ark.  619,  48  8.  W.  222 ; 
Shoemaker  v.  Jackson,  128  Iowa,  488, 
104  N.  W.  503,  1  L.  B.  A.  137;  How- 
ell V.  Tola  Portland  Cement  Co.,  86 
Kan.  450,  121  P.  346;  Henry  v.  Mis- 
souri, K*  &  T.  By.  Co*,  98  Kan.  567, 
158  P.  857;  Meers  v.  McDowell,  110 
Ky.  926,  62  8.  W.  1013 ;  23  Ky.  Law 
Hep.  461,  53  L.  B.  A.  789,  96  Am.  St. 
Bep.  475;  Ballard  v.  Smith  (Ky.), 
210  8.  W.  489  (when  child  employed 
in  dangerous  work  without  knowledge 
of  parent);  Slaughter  v.  Nashville 
C.  &  St.  L.  By»  Co.,  28  Ky.  Law  Bep. 
665,  90  8.  W.  243,  28  Ky.  Law  Bep. 
1343,  91  8.  W.  713  Cincinnati,  N.  O. 
&  T.  P.  B.  Co.  V.  Pemberton,  7  Ky. 
Law  Bep.  669 ;  Bavem  v.  Bridgef ord, 
13  Ky.  Law  Bep.  971. 

Even  the  parent  of  a  bastard  is 
entitled  to  his  services,  so  where  the 
parent  has  released  action  for  in* 
juries,  this  bars  the  child's  action  for 
loss  of  earniag  capacity.    Cinehinati, 


N.  O.  &  T.  P.  B.  Co.  V.  Pemberton, 
7  Ky.  Law  Bep.  670;  Dennis  v.  Clark, 
56  Mass.  347,  48  Am.  Dec  671;  Mc- 
Greevey  v.  Boston  Elevated  By.  Co. 
(Mass.),  122  N.  £.  278. 

A  statute  authorieing  sm4  by  the 
father  for  injuries  to  the  minor  ehUd 
is  not  unconstitutional  aa  aasuming 
to  transfer  a  canse  of  action  from 
the  child  to  the  father.  Hess  v. 
Adamant  Manuf'g  Co.  of  America, 
66  Minn.  79,  68  N.  W.  774;  Nyman 
V.  Lynde,  9a  Minn.  257,  101  N.  W. 
163  (criminal  abuse  of  minor  child); 
Sabine  ▼.  Stringer,  15  Mo»  App.  586; 
Scamell  v.  St.  Louis  Transit  Co.,  103 
Mo.  App.   504,  77  8.  W.  1921. 

If  the  injury  was  not  due  to  the 
negligence  of  the  defendant  omployer 
the  father  cannot  recover  for  loss  of 
services  of  the  son.  Williams  v. 
Southern  By.  Co.,  121  N.  C.  512,  28 
S.  E.  367;  Gurley  v.  Southern  Power 
Co.,  172  N.  C.  690,  90  S.  E.  943; 
Callaghan  v.  Lake  Hopatcong  lee  Co., 
69  N.  J.  Law,  100,  54  A.  223 ;  Kcn- 
ner  v.  Kenner,  139  Tenn.  700,  202 
8.  W.  723,  139  Tenn.  211,  201  8.  W. 
779;  Texas  A  P.  By.  Co.  ▼-  Hervey 
(Tex.  Civ.  App.),  89  8.  W.  1095; 
Gulf,  C.  &  8.  F.  By.  Co.  v.  Johnson 
(Tex.  Civ.  App.  1897),  43  8.  W.  583; 
Bishworth  ▼»  Moss  (Tex.  Civ.  App.), 
191  8.  W.  843;  Ttow  v.  Thomas,  70 
Vt.  i580,  41  A.  652;  Otey  v.  Bradley, 
63  Wash.  500,  115  P.  1045;  Taylor  ▼. 
Chesapeake  &  O.  By.  Co.,  41  W.  Vs. 
704,  24  S.  E.  631. 

73.  Bichardson  v.  Nelson,  321  m. 
254,  77  N.  E.  583,  123  HI  App.  550 
(the  child  may  recover  for  loss  of 
services  after  reaching  his  majoritf 
only);    Western   Union    TeL   Go.,  v. 
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The  aotipx^was  Ofi^nal^  framed  on  ih^  b^i9.of  the  parent's 
loss  of  dervioes  and  som^  of  the  «arlj  qa«e&  iief use  reli^  where 
the  child  waft  too  young  to  render  setviee  and  there  is  no  evidence 
th^t  Jie -T^as  of  value  to  the  parent,  but  the  niode;rn.easeii  Jn  this 
country  regard  the  loss  of  services  as  a  £ction  and  allow  recovery 
even  in  the  absence  of  evidence  that  the  child  rendered  any  ser- 
vice whatever/* . 

In  an  early  English  case  where  the  plaintiff  brought  an  action 
againat  the  defendant  for  carelessly  driving  over  an4  injuring  the 
plaintiff'3  child;  so  that  the  plaintiff  was  obliged  tp  expe(nd  a  large 
sum  pf  nion<ey  in  doctor^  and  nurses,  ai^d  it  appeared  that,  the 
child  was  only  two  years  and  a  half  old,  and  incapable  of '  per- 
forming any  act  of  service^  it  was  held  that  the  parent's  action 
was  not  maintainable/^  ^^  The  gist  of  tb^  action,"  it  is  here 
said,  *'  is  the  loss  of  services^,  and,  therefore,  tl^ough  the  rdation 
of  parent  and  child  subsists,  yet,  if  the  child  is  incapable  of  per* 
forming  any  services,  the  foundation  of  the  action  fails  J*  And 
it  is  doubtful  whether  the  father,  as  such,  can  even  maintain  a 
special  action  for  the  expenses  necessarily  incurred  by  him  in 
having  so  young  a  child  cured  of  the  injury/' 

In  this  country  the  rule  appears  to  be  more  liberal  towards  the 
parent.  A  New  York  court  observes  that  it  is  really  questionable 
whether  the  father  can  be  deprived  of  his  right  to  sue  for  the  loss 
of  services  on  account  of  the  child's  youth ;  though,  of  course,  the 
right  may  be  forfeited  by  the  parent's  culpable  negligenca"  And 
in  Massachusetts  it  is  decided  that  if  an  infant  child,  a  member 
of  his  father's  household,  and  too  young  to  be  capable  of  rendering 
any  service  to  his  father^  is  wounded  or  otherwise  injured  by  a 
third,  person,  or  by  a  mischievous  animal  owned  by  a  third  person, 
under  such  circumstances  as  to  give  the  child  himself  an  action 
against  such  person  for  the  personal  injury,  and  the  father  is 
thereby  necessarily  put  to  trouble  and  expense  in  the  care  and 
cure  of  the  child,  he  may  maintain  an  action  against  such  person 
for  indemnity.  The  court  laid  down  the  rule,  however,  with  muoh 
caution/*    In  general,  by  our  American  rule,  the  parent  may  now 

Woods,  8S  IH.  App.  375  J  Oulf,  0.  &  76.  Bayley,  J.,  in  %b, 

8.  P.  By.  Co.  V.  Ofisotn,  36  Tex.  Civ.  77.  See  Addison,  Torts,  697;  Grin- 

App.  630,  82  8'  W.  671.  nell  v.  Wells,  8  Scot.  N.  B.  741.    Con- 

74.   Rice    v.    Norfolk-Southern    B.  tra,  Hall  v.  Hollander,  supra. 

Co.,  167  N.  C.  1,  82  S.  B.  1034.  78.  Hartfield   v.   Roper,    21    Wend. 

75..  Hall  V.  Hollander,  7  Dowl.  &  615. 

By.  133.  79.  Dennis  v.  Clark,  2  Cush.   347. 


§  757 


PARENT    AND    CHILD. 


826 


recover  for  loss  of  the  child's  services  during  minority,  or  at 
least  while  incapacitated^  and  the -reasonable  expense  of  the  child's 
sickness  and  restoration  to  health:*^  The  child's  pecuniary  ser- 
Tices  are  liberally  estimated.®^  The  father's  action  is  predicated 
on  pecuniary  loss,*^  and  is  dependent  on  the  child's  right  of 
action."' 

The  father  may  sije  for  illegal  sales  of  drug  to  minor,**  but  not 
for  libel  against  his  daughter.*''  Trespass  lies  per  quod  for  loss  of 
services  occasioned  by  assault  and  battery  of  the  child.**  The  true 
question  here,  as  elsewhere,  seems  to  be,  whether  a  loss  of  service 
was  consequent  upon  the  injurj'.  For  assault  and  battery  on  the 
high  seas,  there  is  likewise  a  remedy  in  admiralty.*' 

And  where  an  injury  is  inflicted  upon  a  child  while  living  with 

and  in  the  service  of  another,  the  proper  remedy  of  the  father  is 

trespass  on  the  case  for  the  reversion,  as  it  were,  of  the  child's 

services ;  as  where  a  person  who  hired  the  son  of  another  put  him 

A  parent  majr  recover  the  expense  of      udered.    Ala.    ConnelsTiIle    Coal    k 

Coke  Co.  V.  Pitts,  98  Abu  285. 

82.  Sorrels  v.  Matthews,  129  6a. 
319,  58  S.  E.  819,  13  L.  B.  A.  (N.8.) 
357;  Tidd  v.  Skinner  (N.  Y.),  122 
N.  E.  247;  Miles  v.  Cuthbert,  122 
N.  T.  S.  703  (loss  of  love  and  aifec- 
tion  is  not  enough). 

S3.  Benson  v.  City  of  Ottamwa,  143 
Iowa,  349,  121  N.  W.  1065;  Thomp- 
son Y.  United  Laboratories  Co.,  221 
Mass.  27«,  108  N.  E.  1042;  Began 
V.  Superb  Theater,  220  Mass.  259, 107 
N.  E.  984  (defendant's  negligence 
must  be  shown) ;  Balke  ▼.  Otis  Ele- 
vator Co.,  164  N.  Y.  S.  287,  177  App. 
Div.  499  (claim  defeated  bj  failure' 
to  give  notice  and  hj  limitation  un- 
der Employers'  Liability  Act). 

$4.  Tidd  V.  Skinner,  156  N.  T.  S. 
885,  171  App..  Div.  98. 

85.  Pattison  v.  Gulf  Bag  Co.,  116 
La.  963,  41  So.  224,  114  Am.  St.  Bep. 
670. 

86.  Hammer  v.  Pieree,  5  Harrin;. 
171;  Hoover  v.  Heim,  7  Watts,  «2; 
Plummer  v.  Webb,  Ware,  75;  Cowden 
V.  Wright,  24  Wend.  429.  But  as  to 
indictments,  see  Hearst  v.  Syhert, 
Cheves,  177. 

87.  Plummer  v.  Webb,  Ware,  75 


nursing  and  healing  his  minor  child 
of  such  tender  years  that  it  is  in- 
capable of  rendering  him  any  service, 
from  one  who  wilfully  or  negligently 
injures  such  child.  Sykes  v.  Lawlor, 
49  Cal.  236;  Connell  v.  Putnam,  58 
N.  H.  534.  Cf.  Karr  v.  Parks,  44 
Cal.  46;  Sawyer  v.  Sauer,  10  Kan. 
519. 

80.  Evansich  v.  Gulf  B.,  57  Tex. 
123;  Frick  v.  St.  Louis  B.,  75  Mo. 
542. 

81.  But  here,  as  in  other  suits  for 
damages,  indirect  and  unreasonable 
items  of  damage  should  be  excluded , 
as,  for  instance,  the  father's  relin- 
quishment of  a  lucrative  business  as 
nurse,  while  nursing  his  child.  Barnes 
V.  Keene,  132  N.  Y.  13.  The  loss  of 
the  child's  prospective  society,  solace, 
and  comfort,  is  not  a  basis  in  such 
suits,  but  the  pecuniary  value  of  ser- 
vice during  minority  or  as  a  servant. 
Bailroad  Co.  v.  Watly,  69  Miss.  145; 
The  Louisville,  New  Albany  &  Chi- 
cago V.  Bush,  127  Ind.  545;  Leahy  v. 
Davis,  121  Mo.  227.  If  the  child  be 
a  burden,  instead  of  a  support,  in 
earning  capacity,  this  should  be  eon- 
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upon  a  vicious  horse^  so  that  he  ^v^s  thrown  and  had  his  leg 
broken.** 

The  death  of  the  child  after  the  injury,  though  it  may,  on 
familiar  principles,  terminate  the  right  to  sue  for  the  child's  tort, 
does  not  affect  the  parent's  consequential  right  of  action.**  The 
death  occurring  before  the  commencement  of  the  suit,  if  in  con- 
sequence of  the  injury,  only  i^gravates  the  parent's  remedy;  if 
the  death  is  occasioned  by  other  causes,  it  leaves  the  remedy  as  it 
stood  before,*^ 

§  758.  Statutes  Affecting  Right  of  Actioxi. 

This  right  is  affected  by  various  local  statutes*^  and  may  be 
brought  under  the  Employers'  Liability  Acts.**  Statutes  author- 
izing suits  for  injuries  in  the  name  of  the  minor  child  prevent 
action  by  the  fai^^er  for  loss  of  services  especially  where  it  is 
provided  that  he  may  sue  for  expenses  in  caring  for  the  injured 
child.**  A  statute  requiring  notice  in  an  action  for  personal  injury 
does  not  apply  to  an  action  by  a  father  for  loss  of  services  and 
medical  attendance  resulting  from  an  injury  to  the  son.** 


§8.  Wilt  v.  Viewers,  S  Watts,  227. 

89.  LoBB  of  services  from  the  time 
of  the  child's  inijury  to  the  time  of  his 
death  may  be  recovered,  as  well  as 
incidental  expenses  incurred  for  nurs- 
ing and  medical  attendance.  Natchez 
B.  y.  Cook,  63  Misa.  38. 

90.  Plummer  v.  Webb,  Ware,  80; 
Winsmore  v.  Qreenbank,  Bull.  N.  P. 
78;   Ihl  ▼.  Street  R.,  47  N.  Y.  317. 

91.  A  statute  authorizing  recovery 
for  personal  injuries  by  the  employee 
does  not  authorize  recovery  by  the 
parent.  Woodward  Iron  Co.  v.  Cook, 
124  Ala.  349,  27  So.  455.  And  a  stat- 
ute authorizing  the  parent  to  recover 
for  di'ath  of  a  minor  ohild  has  no  ap- 
plication where  death  does  not  ensue. 
Bube  V.  Birmingham  By.  Light  k 
Power  Co.,  140  Ala.  276,  37  So.  285, 
103  Am.  St.  Bep.  33;  Jackson  v. 
Pittsburg,  C.  C.  &  St.  L.  By.  Co.,  140 
Ind.  241,  39  N.  E.  663,  49  Am.  St. 
Bep.  192;  Adams  Hotel  Co.  v.  Cobb, 
3  Ind.  T.  50,  53  S.  W.  478;  Gibson  v. 
Kansas  City  Packing  Box  Co.,  85  Kan. 
346,  116  P.  502;  Alexander  v.  Stand- 


ard Oil  Co.  of  Louisana,  140  La. 
54,  72  So.  806  (violation  of  statute 
prohibiting  employment  of  minor  un- 
der 14  creates  no  liability  to  a  par- 
ent) ;  Mackin  v.  Betroit-Timkin  Axle 
Co.,  153  N.  W.  49;  Brunette  v.  Min- 
Beapolis,  St.  P.  &  S.  S.  M.  By.  Co., 
118  Minn.  444,  137  N.  W.  172  (stat- 
ute applicable  to  non-resident  minor) ; 
Valcntl  V.  Mesinger,  162  N.  Y.  S. 
30,  175  App.  Div.  398  (Employers' 
Liability  Act  inures  to  benefit  of  par- 
ent) ;  Bobra  v.  Lehigh  Valley  Coal 
Co.,  250  Pa.  313,  95  A.  465;  St.  Loiiis, 
I.  M.  &  S.  By.  Co.  V.  Leazer,  119 
Tenn.  1,  107  S.  W.  684;  Stevenson 
V.  W.  M.  Bitter  Lumber  Co.,  108  Va. 
575,  62  S.  E.  351,  18  L.  B.  A.  (N.  S.) 
316. 

92.  Balke  v.  Otis  Elevator  Co.,  164 
K  T.  8.  287,  177  App.  Div.  499. 

98.  Tennessee  Cent.  By.  Co.  v. 
Boak,  115  I'enn.  720,  92  S.  W.  853. 

94.  Wysocki  v.  Wisconsin  Lakes  Ice 
&  Cartage  Co.,  125  Wis.  638,  104  N. 
W.  707. 
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Statutes  providiiig  that  the  mother  and  father  a):e  jointly  liable 
for  all  necessaries  used  bj  the  family  and  are  jointly  entitled 
to  their  custody  make  no  material  change  in  the  duty  imposed 
on  the  father  to  support  the  family  and  therefpre  the  father  alone 
may  bring  an  action  for  loss  of  servicesi  in  case  of  injury  to  the 
child.*^ 

§  759.  Surgeon's  Liability  for  Opetiation  on  ChSd. 

A  surgeon  is  not  liable  for  amputating  the  foot  of  a  child  which 
is  crushed  in  the  absence  of  the  parents  and  without  their  con- 
sent where  it  is  a  case  of  emergency  and  prompt  action  is  neces- 
sary to  save  t]be  life  of  the  patient,  and  he  uses  his  best  judgmenr 
that  an  amputation  is  necessary,  where  also  he  inquires  as  to  the 
parents  and  is  informed  that  they  are  not  available.** 

§  760.  Dangerous  Etnplojrment ;  Father's  Consent. 

An  employer  who  uses  cue  whom  he  knows  to  be  a  minor  or 
might  in  the  exercise  of  reasonable  care  know  to  he  such  in  a 
dangerous  employment  is  liable  to  th^  father  for  injuries  suffered 
in'  such  employment,*^  but  not  where  the  enlployer  did  not  know 
that  the  child  was  a  minor  or  in  the  exercise  of  ordinary  oare 
could  not  find  it  out^  the  child  appeariiig  to  be  of  age.*' 

If  the  father  consents  to  the  employment  of  his  minor  child  in  a 
certain  employment  he  is  chargeable  with  all  the  risks  of  the  em- 
ployment whether  he  knew  of  them  or  not.**  and  cannot  recover 
for  the  negligence  of  a  fellow-servant,*  but  consent  to  employment 

95.  Ackeret    v.    Minneapolis,    129  Ala.  205,  44  So.  974;  Beaves  t.  Ab- 

Minn.  190,  151  N.  W.  976,  L.  B.  A.  njston  Knitting  MiUa,  154  Ala,  565, 

1915D,  1111.  .45  So.  702  (although  the  emplojraeiit 

96^  I/uka  Y.  Lowrie    (Mich.),   136  of  minors  in  the  work  was  prohibited 

N.  W.   1106,   41   L,  B.   A.    (N.  S.)  by  statute) ;  Harris  v.  Union  Cotton 

290.  MiUs  (Ga.  App.),  98  S.  E.  192;  Cbes- 

97.  Illinois  Gent.  B.  Co.  v.  Henon,  apeake  &  O.  Bj.  Co.  ▼.  De  AUey,  151 

24  Ky.  Law  Bep.  29S,  68  S.  W.  456.  Ky.  109,  151  S.  W.  363;  Bowland  t. 

A  newsboy  receiving  a  cofnmiasion  Little,  140  Ky.  309,  131   S.  W.  20: 

from  a  newa  company  for  the  sale  of  Iletzcl   y.   Wasson   Piston   Bing  Co.. 

papers  is  in  the  employment  of  such  89  N.  J.  Law,  205,  9$  A.  308;  Texas 

company  and  the  company  is  liable  &  P.  By.  Co.  ▼.  Putman   (Tex.  Civ- 

in  a  suit  by  the  widowed  mother  for  App.),  89  S.  W.  1095;  Pecos  &  N.  T. 

injury  to  the  boy.     TJnion  News  Co.  By.  Co.  v.  Blasengame,  42  Tex.  Civ. 

V.  Morrow,  20  Ky.  Law  Bep.  302,  46  App.  66,  93  S.  W.  187. 
S.  W.  6»  1.  Harris  v.  A.  .1.  Spencer  Lumber 

98k  Chesapeake  &  O.  By.  Co.  v.  Be  Co.,  Inc.,  64  So.  557;  Woodward  Iron 

Atley,  151  Ky.   109,  151  S.  W.  363.  Co.  v.  Cook,  124  Ala.  349,  27  So.  455: 

99  Woodward  Iron  Co.  v.  Curl,  153  Jordan   t.   New   England   Straetura' 
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in  a  particular  task  does  not  involve  Consent  to  k  (fiffereiiit  work.* 
A  contract  by  which  a  father  releases  the  employer  of  his  son  from 
liability  for  injuries  suflFered  is  binding  and  Will  prevent  recovery 
for  such  injuries.* 

It  is  well  settled  that  the  father  may  stipulates  as  to  the  kind' of 
work  his  child  may  be  employed  in,  and  the  consent  of  the  parent 
that  the  child  may  be  employed  at  one  kind  of  labor  is  not  con- 
sent tihat  he  be  placed  in  another  and  a  more  dangerous  kind  of 
work.*  It  is  a  general  rule  that  an  employer  putting  a  minor  ser- 
vant, against  his  parent's  consent,  to  do  work  by  which  the  child  is 
injured,  commits  an  actionable  wrong  for  which  the  employer  is 
liable  to  the  parent,  although  there  is  no  other  evidence  of  negli- 
gence upon  his  part.'  And  under  such  circumstances  the  minor 
servant's  contributory  negligence  is  no  defence  to  such  action." 
So  one  who  employs  a  minor  in  a  dangerous  employment  without 
the  consent  of  the  parent  is  liable  to  the  parent  for  any  loss  of 
the  minor's  services  due  to  the  employment,  Without  reference  to 
whether  th6  loss  resulted  from  negligence  of  the  master.''  Con- 
sent may  appear  from  acquiescence  and  failure  to  object  after 
knowledge  of  the  particular  employment." 


fo.,  197  Mass.' 43,  83  N.  B.  332;  Texas 
&  P.  R.  V.  Hervey  (Tex.  Oiv.  App.), 
Sir  S>  W.  10^5. .    . 

t.  Marbury  Lumber  Co.  v.  West- 
brook,  121  Ala.  179,  25  So.  914;  Dim- 
iiiick  Pipe  Co.  v.  Wood,  139  Ala.  282, 
35  So.  885;  BrasweU  v.  Garfield  Cot- 
top  Oil  MiU  Co.,  7  Ga.  App.  167,  66 
8.  E.  639;  Berry  v.  Majestic  Milling 
Co.  (Mo.  App.),  210  S.  W.  434; 
Haynie  v.  North  Carolin-^'  Electric 
Power  Co.,  157  N.  C.  503,  7b  "  B. 
198;  .Southwestern  Telegraph  &  'xclo- 
phcne  Co,  V.  Coffey  (Tex.  Civ.  App.), 
167  S.  W.  8. 

3.  New  y.  Southern  Ry.  Co.,  116 
Ga.  147,  42  S.  E.  391,  59  L.  R.  A. 
115;  contra,  Texas  &  P.  Ry.  C9.  v. 
Putnam  (Tex.  Civ.  App.),  6^  8.  W. 
^0 .  (recovery  for  injuries  received 
from  negligence  of  employer  not 
barred), .  . 

4.  Brusweli  v.  Garfield  Cotton  Oil 
Mill  Co.,  7  Ga.  App.  167,  66  8.  E. 
539;  Hendrickson  v.  Louisville  &  N. 
B.  Co.,  137  Ky.  562,  126  S.  W.  117, 


30  L.  B.  A.  (N.  S.)  311;  Hillsboro 
Cotton  Mills  V.  King,  51  Tex.  Civ. 
App.  518,  112  S.  W.  182. 

5.  Union  P.  B.  Co.  v.  Fort,  17  Wall. 
553,  21  L.  ed.  739. 

6.  Marbury  Lumber  Co.  v.  West- 
brook,  121  Ala.  179,  25  So.  914; 
Haynie  v.  North  Carolina  Easetnc 
Power  Co.,.  157  N.  C.  503,  73  ?,  E. 
198,  37  L.   R.  A.    (N.  S.)    580. 

7.  Woodward  Iron  Co.  v.  Curl,  153 
Ala.  205,  44  So.  974*  Jefferson  Fer- 
tilizer Co.  V.  Bums,  10  Ala.  App.  301, 
6.4  So.  667;  :king  v.  FToding,  18  Ga. 
App.  280,  89  S.  E.  4ol*  Hendrickson 
V.  Louisville  &  N.  By.  Co.,  137  Ky. 
562,  126  S.  W.  117;  Bbutotte  v. 
Daigle,  113  Me.  539,  95  A.  213;  Webb 
V.  Southern  By.  Co.,  104  S.  C  89,  88 
S.  E.  297;  Cbolc  v.  Urban  (Tex.  Civ^ 
App.),  167  S.  W.  251. 

8.  Warrior  Mfg.  Co.  v.  Jones,  155 
Ala.  379,  46  So.  456:  Tennessee  Coal, 
tron  &  B.  Co.  V.  Crotwell,  156  Ala. 
304,  47  80.  64;  King  v:  Floding,  18 
Ga.   App.  280,  89  S.  E.  451;   Louis- 
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§  761.  Suits  for  Seduction  of  a  Child. 

Even  in  seduction  suits  the  same  technical  principle  is  ratber 
absurdly,  though  not  always  unkindly,  applied.  The  foundation 
of  the  action  by  a  father  to  recover  damages  against  the  wrong-doer 
for  the  seduction  of  his  daughter  has  been  uniformly  placed,  from 
the  earliest  times,  not  upon  the  seduction  itself,  which  is  the  wrong- 
ful act  of  the  defendant,  but  upon  the  loss  of  service  of  the 
daughter,  in  which  he  is  supposed  to  have  a  legal  right  or  interest* 
At  common  law  the  seduced  woman  herself  has  no  cause  of  action 
against  her  seducer.^^  And  without  some  allegation  and  proof  of 
loss  of  8er\'ice  in  a  parent  or  master  the  action  is  not  maintainable. 
Our  local  statutes,  however,  sometimes  change  this  basis  of  action 
in  favor  rather  of  a  loss  of  society  and  solace.^^ 

Thus,  where  it  was  alleged  by  the  father  that  his  daughter  was 
a  poor  person,  maintaining  herself  by  her  labor  and  personal  ser- 
vices, and  not  of  sufficient  ability  to  maintain  herself  otherwise; 
and  that,  by  being  debauched,  she  became  unable  to  work,  and  had 
to  be  maintained  by  her  father  at  considerable  expense, —  all  this 
was  held  insuflScient  allegation  of  loss  of  service."  So  it  is  not 
enough  to  show  that  the  father  had  apprenticed  his  daughter  to 
the  defendant  to  learn  millinery,  and  had  paid  him  a  large  sum 
of  money  to  instruct  her  in  a  trade,  but  that  the  defendant  seduced 
her  and  rendered  her  unable,  by  reason  of  pregnancy,  to  learn  the 
trade.''* 

But  the  evidence  of  service  may  be  very  slight ;  for  the  making 
tea,  milking  cows,  or  doing  any  household  work  at  the  command 
of  the  parent,  is  esteemed  quite  sufficient  to  constitute  the  relation- 
ship of  master  and  servant,  when  the  girl  is  residing  with  her 
father  and  mother ;  '*  and  the  right  of  action  once  clear,  damages 
far  in  excess  of  the  loss  of  service  are  usually  recoverable,  damages 


ville  &  N.  R.  Co.  v.  Davis,  32  Ky. 
Law  Rep.  306,  105  S.  W.  455;  Mauck 
V.  Southern  Ry.  Co.  in  Kentucky,  148 
Ky.  122,  146  S.  W.  28. 

9.  Grinnell  v.  Wells,  7  M.  &  Gr. 
1033;  Eager  v.  Grimwood,  1  Exch. 
61 ;  Van  Horn  v.  Freeman,  1  Halst. 
322;  McDaniel  v.  Edward,  7  Ired. 
408;  Sutton  v.  Huffman,  32  N.  J.  L. 
58;  Knight  t.  Wilcox,  14  N.  Y.  413; 
Bartley  v.  Richtmeyer,  4  Comst.  38. 

10.  Woodward  t.  Anderson,  9  Bush, 
€24. 


11.  Graham  v.  McReynolds,  90  Tens. 
673;  Stoudt  v.  Shepherd,  73  Mich. 
588. 

12.  Grinnell  v.  Wells,  7  M.  ft  Gr. 
1033. 

18.  Harris  v.  Butler,  2  M.  &  W. 
539. 

14.  1  Addison,  Torts,  698,  701 ;  Ben- 
nett V.  Allcott,  2  T.  R.  166;  Thomp- 
son T.  Ross,  5  Hurl.  &  Nor.  16;  Man- 
Tell  V.  Thomson,  2  Car.  &  P.  303; 
Vossel  V.  Cole,  10  Mo.  634;  2  Kent, 
Com.  205,  12th  ed.,  and  cases  cited. 
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which  practically  regard  the  wrong  done  by  her  disgrace  to  the 
young  woman's  household  and  to  her  own  character  and  prospects^ 
Thus  will  justice,  seeing  the  goal  clearly,  drive  straight  towards  it, 
regardless  of  obstructions ;  either  finding  an  avenue  or  making  one* 

But  to  render  this  action  maintainable,  the  parent  must  have 
a  genuine  right  to  his  daughter's  services,  however  slight  the  ser- 
vices which  may  be  exacted.  If,  therefore,  the  daughter,  at  the 
time  she  was  seduced,  was  at  the  head  of  an  establishment  of  her 
own,  and  her  father  was  living  with  her  as  a  visitor  in  her  own 
house,  she  cannot  be  treated  as  holding  the  subordinate  position  of 
a  servant,  and  the  action  will  not  lie.^*  Nor  can  a  parent  sue,  as 
the  stricter  rule  is  laid  do^n,  where  the  child  is  really  in  the 
service  of  another,  and,  by  permission  of  her  mistress,  comes  home 
to  render  slight  assistance  from  time  to  time.^*  Nor  where  the 
child  is  seduced  while  in  the  service  of  another,  and  then  returns 
home  and  remains  there  in  a  state  of  pregnancy."  Nor  where 
one's  daughter  had  been  left  to  shift  for  herself  and  was  another's 
household  servant.^*  But  if  the  daughter  is  away  only  on  a  tem- 
porary visit,  and  still  forms  part  of  her  father's  family,  and  makes 
herself  serviceable  to  him  while  she  is  at  home,  such  temporary 
absence  constitutes  no  impediment  to  an  action  by  the  father  for 
damages.**  In  a  word,  the  question  is  whether  there  was,  at  th« 
time  the  injury  was  committed,  a  bona  fide  relation  of  constructive 
service  between  parent  and  child,  which  suffered  by  the  wrongful 
act  of  the  defendant. 

This  .rule  of  constructive  service  is,  however,  carried  very  far, 
by  many  of  our  later  and  humane  decisions,'®    Such  cases  illustrate 

15.  Manley  v.  PieMb,  7  C.  B.  (N.  S.)  daughter  was  about  twenty-two  years 
96.  of  age  when  seduced,  and  was  Uving 

16.  ThompBon  v.  Boss,  5  Hurl.  &  a  part  of  the  time  with  her  brother. 
Nor.  16;  Hedges  y.  Tagg,  L.  B.  7  Ex.  irho  occupied  a  farm  about  a  mile 
283 ;  Blaymire  v.  Haley,  6  M.  &  W.  from  her  father,  and  part  of  the  time 
55.  And  see  Kinney  ▼.  Laughenoar,  with  her  father.  While  the  rule  was 
89  N.  C.  365.  fuUy  approved  that  the  father  and 

17.  DaTiea  v.  WiUiamSy  10  Q.  B.  daughter  must  have  stood  in  the  rela- 
725.  tion   of  master   and   servant   at  the 

18.  Ogbom  ▼.  Francis,  44  IT.  J.  L.  time  the  injury  was  conmiitted,  it 
441.  was  further  held  that  it  was  not  nee- 

1».  Griffiths  V.   Teetgen,   15   C.  B.  essary  that  the   daughter  should  be 

344;  28  B.  L.  &£q.  371.   See,  further,  in  the  actual  service  of  the  father  at 

1  Addison,  Torts.  698 ;  Evans  v.  Wal-  the  time  of  the  seduction,  if  the  relar 

ton.  L.  B.  2  C.  P.  615.  tion  of  master  and  servant  then  e«- 

^0;  There  is   a  New  Jersey   case,  isted  between  them;  in  other  word*, 

where  it  appeared  in  evidence  that  the  that  the  service  rendered  need  ftot  b# 
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the  generous  disposition  witli  whidi  the  courts  uphold  a  parent's 
right  of  action  in  seduction  suits;  and  it  is  probably  at  any  point 
short  of  her  abode  in  another  household  where  the  parent  has 
relinquished  the  right  of  her  service  past  the  power  of  recall,  that 
the  bounds  should  be  placed  to  this  rule  of  a  daughter's  serrioe 
entitling  the  parent  to  sue  for  damages.^* 

house  service,  nor  service  from  day  to      vice    very    far.      "  The    aetion,    no 
day,  but  that  ^y  aceustozoed  service      doubt,    is    founded    on    the    spedal 


lost  by  the  injury  would  sustain  the 
action.  8utton  v.  Huffman,  32  N.  J.  L. 
58.  And  see  Greenwood  v.  Greenwood, 
28  Md.  370;  Ellington  v.  Ellington, 
47  Mias.  329  J  Emery  v.  Gowen,  4  Me. 
33;  Simpson  v.  Grayson,  54  Ark.  404. 
In  these  and  some  other  cases  there 
is  a  manifest  tendency  to  exclude  a 
presumption  of  emancipation,  so  as 
to  leave  the  parent's  remedy  unim- 
paired. The  rule  in  Virginia  is  more 
strict.  Lee  v.  Hodges,  13  Gratt.  726. 
In  New  York,  the  doctrine  of  Martin 
V.  Payne,  9  Johns.  387,  and  other 
cases,  led  to  much  confusion,  by  per- 
mitting suits  to  be  brought  where 
there  was  in  reality  no  loss  of  ser- 
vices 9a8tained.  But  in  tjfue  later 
cases  the  courts  have  returned  to  the 
strictness  of  the  English  rule.  Bart- 
Icy  ▼.  Richtmeyer,  4  Comst.  38.  And 
cf.  earlier  and  later  notes  to  2  Kent, 
Com.  205.  In  a  recent  English  case 
the  plaintiff's  daughter,  being  under 
age,  left  his  house  and  went  into  ser- 
vice. After  nearly  a  month  the  mas- 
ter dismissed  her  at  a  day's  notice, 
and  the  next  day,  on  her  way  to  her 
fai^her's  house,  the  defendant  seduced 
her.  It  Was  held  that  as  soon  as  the 
teal  serviee  was  terminated  by  the 
master,  whether  rightfully  or  wrong- 
ftilly,  the  girl  intending  to  return 
home,  the  right  of  the  father  to  her 
services  revived,  and  that  there  was, 
therefore,  sufficient  evidence  of  ser- 
vice to  maintain  an  action  for  the 
Sodnetlon.  Terry  y.  Hutehinson,  L. 
R.  8  Q.  B.  599  (1868).  And  see 
BvaM  y.  Walton,  L.:  R.  2  0.  P.  615, 
This^  the  eourt  admitted^  was  carry- 
tog'  the  doctviiie  of'  constructive  sor- 


ground  of  loss  of  service  (thia  is  not 
very  creditable,  perhaps,  to  our  law), 
but  the  action  is  substantially  for  the 
aggravated  injury  that  the  father  has 
sustained  in  the  seduction  of  the 
chil^. ' '  Per  Cockburn,  C.  J.,  in  Terry 
V.  Hutchinson,  L.  R.  3  Q.  B.  599. 

21.  Where  the  father  verbally  agrees 
that  his  daughter  shall  reside  as  ser- 
vant in  a  stranger 's  family  for  a  eer- 
tain  number  of  years,  this  does  not 
debar  his  right  to  recover  for  her 
seduction  during  minority  by  her  em- 
ployer's  son.  Mohry  v.  Hoffnoan,  86 
Pa.  St.  358.  Cf.  White  v.  Murtland, 
71  111.  252.  In  other  words,  the  father 
may  sue  per  quod  where  he  does  not 
relinquish  the  daughter's  servioefly  but 
retains  the  right  to  command  them, 
though  she  resides  elsewhere.  Mohry 
V.  Hoffman,  supra;  Blagge  v.  Hsley, 
127  Mass.  191.  Very  slight  Mrrloe 
at  home  every  Sunday,  where  the 
daughter  is  employed  by  another,  suf- 
fices. Kennedy  v.  Shea,  110  Mass. 
147 ;  Riddle  v.  McGinnfe,  22  W.  Ta. 
253. 

Enticing  one's  daughter  away  for 
the  purpose  of  prostitution  or  eonea- 
binage  or  sednction,  is  made  an  in- 
dictable offence  In  some  States.  Slo- 
cum  V.  People,  90  HI.  274;  State  v. 
Breifce,  27  Gonn,  319;  Wood  ▼.  State, 
48  Ga.  192;  Boyce  v.  People,  55  1^. 
Y.  644 ;  B<»wers  v.  State,  29  Ohio  St. 
542;  Galvin  v.  Crouch,  55  Ind.  ti6. 
And  see  Bishop  and  other  geflieral 
writexa  on  Criminal  Law  and  Torts. 
The  female  under  such  statutes,  onght 
in  general  to  be  of  good  repute  for 
ehastity  pn^vious  to  the  offonee,  and 
unmarried.     But  statutes  differ.    See 
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It  ia  not  necessary  that  the  daughter  should  be  under  age  in 
order  that  the  parent  may  maintain  the  action  for  seduction.  The 
important  question  is^  whether  emancipation  in  fact  had  taken 
place  at  the  time  of  the  injury;  for  if  the  relation  of  master  and 
servant  exists  between  the  father  and  his  grown-up  daughter,  how- 
ever this  relation  may  have  been  created,  the  right  of  action  is 
complete."  And  even  where  a  married  woman,  separated  from 
her  husband,  returned  to  her  father's  house  and  lived  with  him, 
performing  various  acts  of  service,  it  was  held  that,  as  against  a 
wrongsioer,  it  was  sufficient  to  prove  that  there  was  the  relationship 
of  master  and  servant  de  facto.^* 

So  where  one  stands  in  loco  parentis,  he  may  recover  damages, 
as  an  actual  parent  would ;  as  in  the  case  of  an  orphan  living  with 
a  relation,  or  a  friend  and  benefactor,  and  rendering  such  domestic 
attendance  and  obedience  as  is  usually  rendered  by  a  daughter  to 
her  f ather.^^  But  the  parent  cannot  maintain  an  action  for  the 
seduction  of  a  daughter  over  twenty-one  and  working  out  on  her 
own  account.**  And  while,  as  surviving  parent,  the  mother'  may 
sue  for  her  daughter's  seduction  imder  circumstances  showing 
service  rendered  her,  it  is  held  that  a  mother  cannot  maintain  an 
action  for  the  seduction  of  her  daughter  while  the  father  was  alive, 
though  the  illicit  offspring  was  not  bom  until  after  the  father's 
death." 

The  wrongful  act  for  which  the  parent  sues  must  be  the  natural 
and  direct  cause  of  the  injury  for  which  damages  are  sought,  and 

Rtate  Y.  Jonesy  16   Kan.   608.      The  inson,  3  Comst.  312;  Ma^inaj  v.  Sau- 

woman  might  have  reformed.  Illieit  dek,  5  Bneed,  146;  Ball  t.  Bnice,  21 

intercourse  alone  does  not  constitute  HI.  161. 

what  is  known  as  seduction.    People  1^5.  George  ▼.  Van  Horn,  9  Barb. 

V.  Clark,  33  Mich.  112.  533. 

22.  1  Addison,  Torts,  700 ;  Sutton  v.  .  26.  Vossel  v.  Cole,  10  Mo.  634 ;  Gray 
Huffman,  32  N.  J.  L.  58;  Greenwood  v.  Burland,  50  Barb.  100.  Statutes 
V.  Greenwood,  28  Md.  370;  Stevenson  enlarging  the  rights  of  married  wo- 
V.  Belknapy  6  la.  97 ;  Wert  v,  Strouse,  men  sometimes  extend  the  mother  'b 
38  N.  J.  L.  184.  An  imbicile  daugh-  action.  Badgley  v.  Decker,  44  Barb, 
ter  over  twentjrone,  who  lives  at  hpme  577.  A  widowed  mother  whose  minor 
still,  is  not  emancipated  in  any  sense  child  is  actuSiUy  in  her  service  has  the 
to  debar  a  suit.  Hahn  v.  Cooper^  S4  .  right  of  action.  Gray  v.  Durland,  51 
"Wis.  629.  N.  Y.  424.    A  mother  remarried  may 

23.  Harper  v.  Luffkin,  7  B.  &  C.  have  the  right  to  sue.  Lampman  v. 
387.                                                .,     .  Hammond,  3  Thomp.  &  C.  293.     See 

24.  1  Addison,  Torts,  700;  Irrrin  v.  TTobson  v.  Fullerton,  4  111.  App.  282; 
Bearman,  11  East,  23;  Edmonson  v.  Furman  v.  Van  Sise,  56  N.  T.  435. 
Machell,  2  T.  R.  4;  Williams  v.  Hutch-  But  not  one  in  whose  household  a  jgirl 

53 


§  762 


PARENT    AND    CHILD. 


834 


the  damages  recoverable  its  necessary  and  proximate  consequence. 
To  this  principle  is  to  be  referred  a  curious  case  in  New  York." 
But  mental  illness  directly  resulting  from  the  injury  is,  of  itself, 
sufficient  to  support  an  action  for  loss  of  services;  and  such  a  suit 
might  be  maintainable,  notwithstanding  seduction  was  followed 
neither  by  pregnancy  nor  sexual  disease.*^* 

Where  a  person  hires  a  girl  as  a  servant  for  the  purpose  of  with- 
drawing her  from  her  family  and  seducing  her,  this  is  fraud,  and 
the  parent's  right  of  action  is  not  thereby  forfeited ;  for  in  such  a 
case  the  new  relation  of  master  and  servant  is  not  bona  fid^  created, 
and  the  former  relation  may  be  held  to  have  continued.*'  Fraud- 
ulent marriage  virtually  resulting  in  a  seduction  may  be  treated  as 
enticement* *•  It  would  seem  as  though  the  previous  unchasteness 
of  a  girl  —  considering,  too,  her  age,  and  her  apparent  want  of 
parental  oversight  —  ought  to  affect  the  right  of  such  suits  and 
the  damages;  but  at  all  events  it  is  the  general  rule  that  the 
daughter's  consent  does  not  bar  the  parental  suit  whether  the 
daughter  was  willing  or  not,  and  whether  the  person  debauching 
her  accomplished  his  end  by  force  or  by  insinuating  arts ;  nor  is 
"  seduction "  commonly  applied  here  in  its  most  literal  sense.*' 
But  we  may  finally  observe  that  the  latest  legislation  in  some 
States  tends  to  place  seduction  suits  on  a  more  natural  footing,  bv 
enabling  the  woman  to  sue  an  offender  directly  in  damages  for  her 
own  seduction  and  the  consequent  injury.** 

§  762.  Parent's  Action  for  Death. 

Though  natural  equity  may  assert  otherwise,  the  common  law 
does  not  permit  a  father  to  recover  for  injuries  causing  the  imme- 
diate death  of  his  child^  either  on  the  ground  of  loss  of  services  or 


stays  temporarily  without  any  defi- 
nite agreement  of  service.  Blanchard 
V.  Tlsley,  120  Mass.  487. 

A  grandfather  standing  in  loco  pa- 
rentis, and  with  due  rights  and  obliga- 
tions, may  thus  sue.  CertweH  v.  Hoyt, 
13  N.  T.  Supr.  575. 

27.  Knight  v.  Wilcox,  14  N.  T.  413. 
See  Eager  v.  Grimwood,  1  Exch.  61; 
Boyle  V.  Brandon,  13  M.  &  W.  738; 
Heddie  t.  Scoolt,  Peake,  240;  1  Ad- 
dison, Torts,  701,  as  to  the  various 
grounds  of  defence  in  seduction  suits. 

S7a.  Man  veil  v.  Thomson,  2  Car.  & 
P.  303 ;  Seager  v.  Sligerland,  2  Caines, 


219;  Abrahams  v.  Kidney,  104  Mass. 
222. 

88.  Speight  v.  Oliviera,  2  Stark. 
435;  2  Kent  Com.  205;  1  Addison, 
Torts,  69»;  Dain  v.  Wyckoff,  18  N.Y. 
45. 

29.  Lawyer  v.  Fritcbcr,  130  N.  T. 
239. 

80.  Damon  v.  Moore,  5  Lansing  (N. 
Y.)  454 ;  Graham  v.  Reynolds,  90  Teim. 
673. 

81.  Thompson  v.  Young,  51  lad. 
599;  Watson  v.  Watson,  49  Mich.  540; 
Weiher  v.  Meyersham,  50  ^eh.  602. 
To  sue  thus,  alleging  that  she  per- 
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for  burial  expenses.'^  And  since^  as  we  have  seeB^  the  parent's 
rigbt  of  suit  is  founded  upon  the  loss  of  a  child's  services,  irrespec- 
tive of  the  child's  own  suit  for  damages,  there  are  circumstances 
under  which  such  suits  might  be  brought,  notwithstanding  the 
child  was  of  age,  contrary  to  the  general  rule,^'  or  where  one  stood 
to  a  child  not  his  own  in  place  of  a  parent.** 

However,  statutes  enlarging  the  rights  of  widows,  dependent 
parents,  and  others,  in  torts  occasioned  by  the  negligence  of  rail- 
road corporations  and  other  common  carriers,  are  to  be  found  in 
England  and  America.  Under  such  statutes  it  is  frequently  pro- 
vided that,  where  a  child  is  thus  killed,  the  child's  administrator 
may  sue  for  the  parent's  benefit.  The  English  statute,  known  as 
Lord  Campbell's  Act,  9  &  10  Vict.,  c.  93,  has  given  rise  to  suits 
of  this  kind;  but  the  rule  is  laid  down  that  such  actions  are  not 
maintainable  without  some  evidence  of  actual  pecuniary  damage, 
some  loss  of  service.'* 

Under  statutes  giving  a  right  of  action  for  death  of  the  child 
to  the  parent  like  the  Federal  Employers'  Liability  Statute,  the 


mitted  seduction  in  consideration  of 
a  promise  to  pay  money  which  the 
defendant  failed  to  keep,  is  a  bar  to 
the  action.  Wilson  t.  Ensworth,  85 
Ind.  399.  But  previous  chastity  need 
not  be  averred.  Hodges  v.  Bales,  102 
Ind.  494.  Nor  special  damage.  Mc- 
Ilvain  V.  Emery,  88  Ind.  298.  A  fe- 
male of  nonage  may  thus  sue.  Mc- 
Coy V.  Trucks,  121  Ind.  292. 

32.  Osbom  v.  GiUett,  L.  B.  8  Ex.  88, 
and  cases  cited;  Edgar  v.  Castello,  14 
S.  C.  20;  McDowell  v.  Georgia  B.,  60 
Ga.  320;  Carey  v.  Berkshire  B.,  1 
Cush.  475.  Parental  suit  not  allowed 
against  the  seller  of  a  revolver  to  a 
boy  of  fifteen,  in  violation  of  law, 
with  which  the  boy  carelessly  shot 
himself.  Poland  v.  Earhart,  70  la. 
285.  But  suit  allowed  against  one 
^ho  employed  a  child,  without  the 
father  *a  consent,  in  dangerous  service, 
and  negligently  caused  the  chUd's 
death.  Fort  Wayne  B.  v.  Beyerle, 
110  Ind.  100.  As  to  circumstances  of 
imeh  employment  aacl  knowledge  that 
the  ehild  was  a  minor,  ef.  Bailway 
Company  v.  Bedeker,  67  Tex.  190;  T. 


&  N.  O.  By.  Co.  V.  Crowder,  61  Tex. 
262.  And  see  Sherman  v.  Johnson, 
58  Vt.  40.  In  suits  for  damages 
caused  by  corporate  negligence,  our 
juries,  and  sometimes  the  courts  and 
legislature,  incline  to  extravagant 
compntation  of  a  punitive  sort.  See 
rule  of  statute  held  constitutional  in 
84  Ga.  345.  Burial  expenses,  if  the 
child  dies  of  the  injury,  are  recover- 
able. 121  Mo.  227.  Prospective  ser- 
vices of  the  child  during  minority, 
less  the  cost  of  support,  should  be 
considered  in  case  the  child  is  killed, 
and  actual  pecuniary  damage  esti- 
mated, 95  Cal.  510.  Whether  the  sta- 
tutory action  by  administrator  and 
the  parental  action  coexist,  see  53 
Ark.  117. 

S8.  Pennsylvania  B.  v.  Keller,  67 
Pa.  St.  300;  Mercer  v.  Jackson,  54 
111.  397.    And  see  infra,  §  262. 

34.  Whitakcr  v.  Warren,  60  N.  H. 
20;   §  278. 

35.  Duckworth  v.  Johnson,  4  HurL 
&  Nor.  658.  See,  further,  Frank  v. 
Nc»w  Orleans,  &c.,  B.,  20  La.  Ann.  25; 
Pennsylvania   B.  v.  Banton,   54  Pa. 
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extent  of  the  damage  is  to  be  measured  by  the  pecuniary  loss  sud- 
tained  by  the  beneficiaries  rather  than  by  the  loss  to  the  estate  of 
the  deceased.  The  damages  must  in  the  case  of  parents  be  limiteu 
to  the  present  worth  of  gifts  which  the  parents  could  reasonably 
have  expected  to  have  received  from  the  adult  child  in  the  course  of 
their  lives.  This  involves  an  inquiry  into  the  means  atid  earning 
capacity  of  the  decedent  on  the  one  hand  and  the  means  and  earning 
capacity  of  the  parents  on  the  other  hand.*' 

The  mother  of  a  child  who  is  divorced  from  the  father  and  13 
obliged  by  statute  to  support  the  child  is  entitled  to  recover  for  his 
wrongful  death,'^  and  where  a  father  deserts  his  family  entirely 
and  leaves  the  mother  to  take  care  of  them,  and  she  negligently 
allows  him  to  undertake  a  dangerous  occupation,  &he  is  his  agent 
so  far  that  her  negligence  will  bar  a  suit  for  the  death  of  the  child 
brought  for  his  benefit.*®  So  where  the  damages  recovered  for  the 
death  of  a  minor  child  under  the  statute  would-be  community  prop- 
erty, no  recovery  can  be  had  for  the  benefit  of  the  wife  where  the 
husband  is  barred  by  his  negligence  or  misrepresentation,  as  there 
is  no  way  of  allowing  the.  mother  a  recovery  without  allowing  the 
father  to  profit  by  his  own  wrong.**  A  statute  providing  for  action 
for  death  to  the  parents  of  an  "  unmarried  "  woman  covers  a  case 
of  one  who  dies  in  an  accident  about  thirty  minutes  after  her 
husband.'*^ 

§  763.  Father's  Liability  For  Fraudulent  Misstatement  of  Age. 

Where  a  person  is  induced  by  the  misrepresentation  of  another 
to  do  an  act  which,  in  consequence  of  such  misrepresentation,  he, 
without  negligence  on  his  part,  believes  to  be  neither  illegal  nor 
immoral,  and  which  would  not  be  illegal  or  immoral  if  the  r^re- 
sentation  were  true,  but  which  is  in  faqt  a  criminal  offence,  he  may 
recover  from  the  maket  of  the  representation  any  dainages  sustained 
by  him  pi^oximately  resnfting  from  the  act. 

The  rule  that  a  minor  suffering  an  injury  while  engaged  in  an 
employment  which  the  law  forbids  him  to  be  engaged  in  on  account 

St.  495 ;  Gann  v.  Worman,  69  Ind.  458 ;  38.  Stropo  v.  Keystone  Coal  &  Coke 

Perry  Vi  Carmichael,  95  HI.  619;  May-  Co.  (W:  V^.),  89  B.  "II.  284,  L.  K.  A. 

hew  V.  tiTirns,  103  Ind.  3B8.  1917A,  1128. 

86.  MeOullough  y.  Chicago,  Rock  •  89.  Crevelli  v.  Chiei^gO,  lifiWatikee, 
Island  &  Pacific  R.  Co.  (la.),  142  N.  &c.,  R.  Co.  (Wash.),  167  Pac.  66,  L. 
W.  67,  47  L.  B.  A.  (N.  B.)  23.  R.  A.  1918A,  206. 

87.  Clark  ir.  Detroit  &  Mackinac  R.  40.  Myers  v.  D^Ver  A  Bio  Grande 
Co.  (Mich.),  163  N.  W.  964,  L.  R.  A.  K.  Co.  CColo.  1),  157  Pft<».  196,  L.  R. 
1017F,  851.                                                        A.  1917D,  987. 
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of  kift  age  cannot  be  barred  of  his  recovery  nor  subjected  to  an 
action  or  counterdaim  for  damageB^  because  he  misfreppeaented  his 
age  when  he  was  employed  does  not  apply  to  the  father  or  other 
third  person  upon  the  f^ith  of  whose  false  representations,  the  minor 
was  employed.  The  law  prohibiting  the  employment  of  children 
of  tender  years  at  dangerous  occupations  is  for  the  protection  of  the 
children  themselves,  and  public  policy  foAids  that  they  should  be 
capable  of  dispensing  with  its  provisions.  The  same  consideration, 
however,  does  not  apply  to  the  act  of  the  parent.  'No  good  reason 
is  perceived  why  he  should  not  answer  for  bis  wrong.  Hence  one 
who  employs  ia  minor,  relying  on  the  false  representations  of  the 
father  as  to  his  age,  may  recover  of  the  father  the  expenses  to  which 
he  was  subjected  by  recovery  against  him  bj  the  minor  in  an  action 
under  the  statute  for  employment  of  a  minor  in  a  dangerous 
occupation.*^  So  an  action  brought  by  the  surviving  parent  for  the 
death  of  his  minor  child  is  barred  by  the  fraud  of  the  parent  in 
misrepresenting  the  age  of  the  child  in  obtaining  employment  for 
him.  To  allow  a  recovery  would  be  a  violation  of  the  policy  of  the 
law  which  forbids  that  one  shall  reap  a  benefit  for  his  own  miscon- 
duct, and  the  rule  is  the  same  where  the  father  brings  the  action  as 
administrator  of  the  son  for  his  own  benefit/* 

§  764.  Parties. 

Action  for  injury  to  the  minor  child  should  be  brou^t  in  the 
name  of  the  father,  if  alive,**  or  if  he  is  dead  at  the  time  of  the 
injury  in  the  name  of  the  mother,^*  but  under  a  statute  giving  both 

41.  Stryk  y.  Mnichowica,  167  Wis.  News  Co.  v.   Morrow,   20   Ky.  Law, 
265,  167  N.  W.  246,  1  A.  L.  B.  297.  302,  46  8.  W.  6 ;  Creagh  v.  New  Or- 

42.  Crevelli  v,  Chicago,  Milwaukee,  leans  Ey.  4^  Light  Co.,  128  La.  305, 
&c.,  E.  Co.  (Wash.),  167  Pac.  66,  L.  54  So.  828. 

E.  A.  1918 A,  206.  Tlie  mother  oannot  sue  where  tho 

48.  Louisville,  N.  A.  &  C.  By.  Co.  father  is  living.     EAufman  v.  Clark, 

V.  Goodykoonta,  119  Ind.  Ill,  21  N.  141  La.  316,  75  So.  65;  Franklin  v. 

E.  472,  12  Am.  St.  E.  371 ;  Adams  v.  Butcher,  144  Mo.  App.  660,  129  B.  W. 

Louisville  &  N.  B.  Co.,  153  Ky.  42,  428. 

154  8.  W.  392;   Ackeret  v.  City  of  Death  or  desertion  of  the  father 

Minneapolis,  151  N.  W.  976.  may  be  enough  to  warrant  action  by 

44.  Union  News  Co.  v.  Morrow,  20  the  mother  under  statute,  but  the  fa- 

Ky.  Law,  802,  46  8.  W.  6;  Crowley  ther's  death  or  desertion  must  appear 

V.  Pennsylvania  R  Co.,  231  Pa.  286,  in  the  petition.     Martin   v.   City  of 

80  A.  175.  Butte,  34  Mont.  281,  86  P.  264;  Mc- 

The  faet  thai  the  mother  evnce  the  Garr  v.  Nat.  &  Providence  Worsted 

injury  has  heoome  vnfii  to  have  the  Mills,  24  E.  T.  447,  53  Atl.  320,  60 

care  and  custody  of  the  child  does  not  L.  E.   A.   122,  96  Am.  St.  E.  749; 

prevent  action  in  her  name.     Union  Forsyth    v.    Central    Mfg.    Co.,    103 
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parents  equal  rights  in  minor  children  it  is  proper  for  both  to  join 
in  an  action  to  recover  for  loss  of  services  of  a  minor  diild/* 

Suit  may  be  brought  in  some  States  by  statute  by  a  deserted 
wife,^'  or  where  it  appears  that  by  mutual  arrangement  the  mother 
has  taken  the  care  of  the  child  and  the  father  has  relinquished  his 
rights  to  the  child's  earnings,*'  or  by  anyone  standing  in  loco 
parentis  to  the  child.*' 

A  divorce  decree  giving  the  mother  care  and  custody  of  the  chil- 
dren does  not  release  the  father  from  the  duty  of  support,  and 
therefore  does  not  entitle  her  to  sue  for  injury  to  a  child.**  Where 
the  father  dies  pending  suit  and  the  mother  is  substituted  a  judg- 
ment in  her  name  in  her  own  right  cannot  be  obtained.** 

§  765.  Negligence  of  Parent. 

The  negligence  of  the  parent  in  failing  to  take  care  properly  of 
his  minor  child  will  bar  the  parent  from  action  for  injury  to  the 
(ihild  where  the  parent's  negligence  contributes  to  the  injury,*^  as 

Tenn.  497,  53  8.  W.  731;  Natchez  R.  60.  Kelly  v.  Pittsburg  &  B.  Trac- 


V.  Cook,  63  Miss.  38.  Some  late  cases 
prefer  to  say  that  the  right  is  based 
upon  the  parental  relation,  as  dis- 
tinct from,  though  analogous  to,  that 
of  master  and  servant.  Netherland- 
American  Steam  Nav.  Co.  v.  Hol- 
lander, 59  Fed.  417.  See  Sorenson  t. 
Balaban,  42  N.  Y.  S.  654,  11  App. 
Div.  164,  4  N.  T.  Ann.  Cas.  7. 

46.  Bailey  v.  College  of  Sacred 
Heart,  52  Colo.  116,  119  P.  1067; 
Thomas  v.  St.  Louis,  L  M.  &  S.  By. 
Co.,  180  S.  W.  1030. 

46.  American  Steel  &  Wire  Co.  v. 
Tynan,  183  F.  9^49,  106  C.  C.  A.  289 
(unless  remarried) ;  Tornroos  v.  R.  H. 
White  Co.,  220  Mass.  336,  107  N.  E. 
1015;  Yost  V.  Grand  Trunk  By.  Co., 
163  Mich.  564,  128  N.  W.  784,  17  Det. 
Leg.  N.  911. 

47.  McGarr  v.  National  &  ProTi- 
dence  Worsted  MiUs,  24  B.  T.  447,  53 

A.  320,  60  L.  B.  A.  122,  96  Am.  St. 

B.  749. 

48.  City  of  Albany  v.  Lindsey,  11 
Ga.  App.  573,  75  S.  E.  911. 

49.  KeUer  y.  City  of  St.  Louis,  152 
Mo.  596,  54  S.  W.  438,  47  L.  B.  A. 
391. 


tion  Co.,  204  Pa.  623,  54  A.  482. 

51.  Defendant '8  failure  to  warn. 
In  an  action  by  a  parent  for  injury 
to  a  minor,  based  upon  defendant 
employer's  failure  to  instruct  her  aa 
to  the  dangers  of  the  employment, 
that  the  parent  knowingly  permitted 
the  minor  to  go  unprotected  among 
defendant's  machinery,  knowing  the 
place  to  be  dangerous,  etc.,  is  insuffi- 
cient to  show  contributory  negligence, 
defeating  right  to  recovery.  Beaves 
y.  Anniston  Knitting  Mills,  154  Ala. 
565;  45  So.  702;  s.  C,  166  Ala.  645, 
52  So.  142;  St.  Louis,  I.  M.  & 
S.  By.  Co.  V.  Colum,  72  Ark.  1,  77  8. 
W.  596 ;  Thomas  y.  Chicago,  M.  &  St. 
P.  By.  Co.,  114  Ta.  169,  86  N.  W. 
259;  Feldman  v.  Detroit  TJnited  By., 
162  Mich.  486,  127  N.  W.  687,  17  Det. 
Leg.  N.  707;  Mattson  y.  Minnesota  & 
N.  W.  B.  Co.,  95  Minn.  477,  104  N. 
W.  443,  70  L.  B.  A.  503,  111  Am.  St. 
B.  483;  Peterson  y.  Martin  (Minn.), 
164  N.  W.  813;  Mattson  y.  Minne- 
sota &  N.  W.  B.  Co.,  98  Minn.  296, 
108  N.  W.  517;  Berry  y.  St.  Louis, 
M.  &  S.  E.  B.  Co.,  214  Mo.  593,  114 
8.   W.  27;   Winters  y.  Kansas  City 
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where  the  parent  was  at  work  and  unable  to  have  pergonal  over- 
4»ight  of  the  child/'  If  the  defendant's  negligence  was  the  prox- 
imate cause  of  the  injury  the  parents  may  still  recover  although 
negligent  in  some  jurisdictions/*  The  negligence  of  a  parent  is 
not  to  be  imputed  to  a  minor  child.  So  where  the  father  is  driv- 
ing a  horse  and  sleigh  with  his  child  as  p^enger  the  father's 
negligence  is  not  to  be  imputed  to  the  child." 
§  766.  Contributory  Negligence  of  Child. 

The  contributory  negligence  of  the  child  will  be  a  defence  to  an 
action  by  the  parent  if  it  proximately  contributed  to  the  injury.*' 
§  767.  Pleadings. 

The  petition  should  set  forth  the  injury  received  and  the  rela- 
tion of  the  plaintiff  as  parent,**  and  that  as  a  consequence  thereof 

Cable  Bj.  Co.,  99  Mo.  509,  12  8.  W.      care  used) ;  Qainn  v.  City  of  Pitts- 


652,  6  L.  B.  A.  S3«,  17  Am.  St.  B. 
591  (parents'  negligence  must  be  the 
proximate  cause  of  injury) ;  Harring- 
ton V.  Butte,  A.  &  P.  By.  Co. 
(Mont.,  1908),  95  P.  8  (priwia  facie 
evidence);  Conway  v.  Monidah 
Trust,  52  Mont.  244,  157  P.  178; 
O'Shea  v.  Lehigh  Val.  B.  Co.,  79  N. 
Y.  S.  890,  79  App.  Div.  254;  Bapa- 
port  V.  Pittsburgh  Bys.  Co.,  247  Pa. 
347,  93  A.  493 ;  Kuehne  v.  Brown,  257 
Pa.  37,  101  A.  77;  Pollack  v.  Penn- 
sylvania B.  Co.,  210  Pa.  634,  60  A. 
312,  105  Am.  St.  B.  846;  Wataon  ▼. 
Highland  Grove  Traction  Co.,  68  Pa. 
Super.  Ct.  332 ;  Kilpatrick  v.  City  of 
Spartanburg,  85  S.  E.  775;  Berger  v. 
Charleston  Consol.  By.,  Gas.  &  Elec- 
tric Co.,  93  S.  C.  372,  76  S.  E.  1096 ; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Johnson 
(Tex.,  1899),  51  S.  W.  531,  53  S.  W. 
374;  Pierce  v.  Millay,  62  HI.  133; 
Smith  V.  Hestonville  B.,  92  Pa.  St. 
450;  Kreis  v.  Wells,  1  E.  D.  Smith, 
74;  Glassey  v.  Hestonville,  ice,  B., 
57  Pa.  St.  172. 

In  the  following  cases  negligence 
of  the  parent  did  not  appear:  Cohn 
V.  W.  E.  Cody  Sales  Stable  Co.,  14 
Ga.  App.  234,  80  S.  E.  661  (eight- 
year-old  boy  riding  tricycle  in  street)  ; 
Winters  v.  Kansas  City  Cable  By.  Co., 
99  Mo.  509,  12  S.  W.  652,  6  L.  B.  A. 
536,  17  Am.  St.  B.  591  (where  usual 


burgh,  243  Pa.  521,  90  A.  333  (cross- 
ing foot-bridge) ;  Enright  v.  Pitts- 
burg Junction  B.  Co.,  204  Pa.  543, 
54  A.  317  (strolling  on  railroad 
tracks) ;  Texas  ft  P.  By.  Co.  v.  Ball, 
96  Tex.  622,  75  8.  W.  4,  73  S.  W. 
420  (crossing  railroad  track). 

62.  Addis  v.  Hess,  29  Pa.  Super. 
Ct.  505 ;  Weida  v.  Hanover  Tp,  30  Pa. 
Super.  Ct.  424;  Distasio  ▼•  United 
Traction  Co.,  35  Pa.  Super.  Ot.  406. 

68.  Danna  v.  City  of  Monroe,  129 
La.  138,  55  So.  741. 

54.  Brennan  t.  Minnesota,  ftc.,  B. 
Co.,  130  Minn.  314,  153  N.  W.  611, 
Lr.  B.  A.  1915^,  11. 

55.  Marbury  Lumber  Co.  ▼.  West- 
brook,  121  Ala.  179,  25  So.  914; 
Wueppeshal  v.  Connecticut  Co.,  87 
Conn.  710,  89  A.  166;  Ballard  v. 
Smith  (Ky.),  210  S.  W.  489  (where 
child  without  knowledge  of  employer 
undertook  dangerous  work) ;  Tidd  v. 
Skinner (  N.  T.),  122  N.  E.  247;  Ken- 
ner  v.  Bader,  170  N.  Y.  S.  957. 

Where  a  minor  was  induced  by  his 
employer  to  engage  in  hazardous 
employment  without  the  consent  of  his 
father  the  minor  *s  contributory  negli- 
gence is  no  defence.  Webb  v.  South- 
em  By.  Co.,  104  S.  C.  89,  88  S.  B. 
297. 

56.  Woodward  Iron  Co.  v.  Curl,  153 
Ala.  205,  44  So.  974  (child  presumed 
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the  parent  lost  his  services/'  In  actions  against  an  employer  the 
petition  should  state  that  the  work  was  dangerous/*  and  that  the 
employment  was  without  the  consent  of  the  parent.*' 

§  768.  Evidence. 

The  evidence  in  an  action  by  a  parent  for  injury  to  his  minor 
child  may  cover  the  relationship  of  the  parent  and  child,**  the 
expense  of  supporting  and  caring  for  the  child  while  ill,**  and  the 
due  care  of  the  parent  and  child,**  and  the  character  of  the  danger- 
ous occupation.**  Evidence  is  not  admissible  of  an  action  for  the 
same  injury  by  the  child  unless  expenses  of  care  were  claimed  in 
it,**  or  that  plaintiff  depended  for  a  living  on  the  wages  of  the 
chili** 

The  burden  is  on  the  plaintiff  to  prove  all  the  allegations  of  the 
complaint,**  and  the  burden  is  on  the  defendant  to  prove  emanci- 
pation.*' The  unexplained  presence  of  a  young  child  in  a  danger- 
ous place  makes  out  a  prima  facie  case  of  neglig^ice  in  the 
parents.** 

§  769.  Questions  for  Jury. 

The  question  of  the  parentis  negligence  is  for  the 
jury,  in  most  cases,**  and  so  is  the  question  of  emancipa- 
te be  a  member  ot  the  family) ;  Bin-  eonri  ft  K.  Telephone  Co.,  112  Mo. 
ford  T.  Johnston,  82  Ind.  426,  42  Am. 
B.  508;  Larson  v.  Berquist,  34  Kan. 
3^4,  8  P.  407,  55  Am.  R.  249;  Webb 
V.  Southern  Ry.  Co.,  104  S.  C.  89,  88 
6.  E.  297;  Markus  v.  Thompson,  51 
Tex.  Civ.  App.  239,  111  8.  W.  1074; 
Woodward  Iron  Co.  v.  Curl,  153  Ala. 
205,  44  So.  974  (employment  and  its 
dangerous  nature). 

57.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Chastain,  158  Ala.  421,  48  So. 
85;  Reaves  v.  Anniston  Knitting 
Mills,  154  Ala.  565,  45  So.  70^. 

M.  Woodward  Iron  Co.  v.  Curl,  153 
Ala.  205,  44  So.  974. 

59.  Reaves  v.  Anniston  Knitting 
Mills,  154  Ala.  565,  45  So.  702;  Inter- 
state Coal  Co.  V.  Trivet t,  155  Ky. 
795,  160  S.  W.  731 ;  Hetzel  v.  Wassott 
Piston  Ring  Co.,  89  N.  J.  Law,  205, 
98  A.  308. 

60.  Woodward  Iron  Co.  v.  Cook,  124 
Ala.  349.  27  So.  455  (consent  of  em- 
ployment presumed)  ;  Bninke  v.  Mis- 


App.  623,  87  S.  W.  84;  Dean  v.  Ore. 
B.  A  Nav.  Co.,  38  Wash«  565,  80  P. 
842. 

61.  Sawyer  v.  Sauer,  10  Kan.  519. 

68.  Cameron  v.  Puhith'Superior 
Traction  Co.,  94  Minn.  104,  102  N.  W. 
208;  Woeckner  v.  Erie  Electric  Motor 
Co.,  182  Pa.  St.  182,  37  A.  986. 

68.  HuntsviUe  Knitting  Mills  ▼. 
Butner  (Ala.),  76  So.  54. 

64.  Sondheim  v.  Brooklyn  Heights 
R.  Co.,  73  N.  Y.  S.  543,  36  Mise. 
339. 

65.  Oulf ,  C.  &  S.  F.  Ry.  Co.  t.  John- 
son, 99  Tex.  337,  90  S.  W.  164. 

66.  King  V.  Floding,  18  Ga.  App. 
280,  89  S.  E.  451  (that  chUd  given 
dangerous  work  without  parent's  eon- 
sent)  . 

67.  Memphis  Steel  Const.  Co.  v.  Lis- 
ter, 138  Tenn.  307,  197  S.  W.  902. 

68.  Conway  v.  Monidah  Trust,  52 
Mont.  244,  157  P.  178. 

69.  HuntsviUe    Knitting   WHOb  ▼• 
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tion,^^  but  the  child's  competency  to  care  for  himself  should  not 
be  BO  submitted  when  the  father  testifies  that  the  child  is  com- 
petent and  the  child  evidently  appears  such.^* 

§  770.  Damages  for  Injuries  or  Enticement. 

In  suits  for  injuries,  such  as  for  enticement,  the  measure  of 
damages  applied  is  liberal,  though  the  rule  is  somewhat  conflicting 
in  different  States.  •  It  is  a  general  principle  that  where  servants 
are  enticed  away,  or  forcibly  abducted,  the  jury  may  award  ample 
compensation  for  all  the  damage  resulting  from  the  wrongful  act/* 
A  parent  can  recover  damages  for  the  prospective  value  of  the 
services  of  a  young  child  permanently  injured  or  killed  by  an  act 
of  n^ligence ;  ^*  and  a  reasonable  expectation  of  pecuniary  benefit 
is  favorably  considered  where  the  parent  is  old  and  Infirm.'* 

Medical  expenses  ior  the  care  and  cure  of  the  child,  with  the 
expense  of  nursing,  are  of  course  recoverable.  And  even  the  ex- 
pense of  the  mother's  sickness,  whioh  was  caused,  in  an  extreme 
case,  by  the  shock  to  her  feelings,  has  been  treated  as  a  proper  item 
of  special  damage.'^  So,  it  would  seem,  are  the  costs  of  prosecut- 
ing the  suit/*  But  the  parent  cannot  recover  for  lacerated  feel- 
ings, as  well  as  for  other  injuries  personal  to  the  child,  as  in 
seduction  suits.''     But  local  statutes  will  sometimes  affect  the 


Bntner  (Ala.)y  76  So.  54;  Koersen  v. 
Newcastle  Electric  St.  By.  Co.,  19S 
Pa.  30,  47  A.  851;  Jones  ▼.  United 
Traction  Co.,  201  Pa.  346,  50  A.  827; 
Huhlhanse  v.  Monongahela  St.  Bj. 
Co.,  201  Pa.  244,  50  A.  940;  Herron  ▼. 
City  of  Pittsburg,  204  Pa.  509,  54  A. 
311,  93  Am.  St.  B.  798;  Trow  v. 
Thomas,  70  Vt.  580,  41  A.  652. 

70.  Shawnee-Tecuxnseh  Traction  Co. 
V.  Campbell    (Okla.),  155  P.  697. 

71.  Henderson  v.  Detroit  Citizens' 
Street  By.  Co.,  116  Mich.  368  74  N. 
W.  525,  4  Bet.  Leg.  N.  1205. 

75.  Gunter  v.  Astor,  4  Moore,  15;  1 
Addison,  Torts,  704;  Lumley  v.  Gye, 
2  El.  &  BL  216;  Magee  v.  Holland,  3 
Dutch.  86. 

7S.  Supra,  §  760;  Drew  ▼.  Sixth 
Avenue  B.  B.  Co.,  26  N.  T.  49;  Ford 
T.  Monroe,  20  Wend.  210;  Hoover  v. 
Heim,  7  Watts,  62 ;  Franklin  v.  South- 
eastern  B.  B.  Co.,  3  TTurl.  &  Nor.  211. 


But  see  Williams  v.  Hutchinson,  3 
Comst.  314.  For  the  loss  of  service 
for  the  remainder  of  the  period  of  mi- 
nority, a  parent  may  usually  recover 
if  such  loss  necesaarily  result;  while 
if  the  injury  continue  beyond  that 
period  further  right  is  usually  in  the 
child.  Traver  v.  Eight  Avenue  B.,  4 
Abb.  App.  422;  McDowell  v.  Georgia 
B.,  60  6a.  320 ;  Houston  B.  v.  Miller, 
49  Tex.  322 ;  Hussey  v.  Byan,  64  Md. 
426. 

74.  Duckworth  v.  Johnson,  4  H.  ft 
N.  653;  Franklin  v.  Southeastern  B., 
3  H.  &  N.  211. 

75.  Ford  v.  Monroe,  20  Wend.  210. 
Such  damages  appear  exceptional. 
Harford  Co.  v.  Hamilton,  60  Md.  340. 

76  Wilt  V.  Vickers,  8  Watts,  227. 

77.  Pa.  B.  B.  Co.  v.  Kelly,  31  Pa. 
St.  372;  Sawyer  v.  Sauer,  10  Kan. 
519;  Cowden  v.  Wright,  24  Wend. 
429.    But  see,  as  to  battery  of  a  child. 
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question  of  damages  here  as  well  as  the  right  of  action  itself. 

The  damages  resulting  from  loss  of  services  may  be  estimated^ 
althougli  they  cannot  be  exactly  computed,  and  a  reasonable  verdict 
therefor  will  be  allowed  to  stand/*  and  may  include  permanent 
loss  of  services  during  minority  if  proved,'^  and  the  increase  in  the 
value  of  the  child's  sen-ices  with  age  may  be  considered,"  but  not 
injury  to  the  child's  health,**  or  loss  of  the  child's  society."  Where 
the  injury  results  in  death  the  parent  may,  in  the  absence  of 
statute,  recover  only  for  the  loss  of  the  child's  services  between  the 
injury  and  his  death. •* 

The  damages  recoverable  for  enticing  a  child  away  from  her 
mother  and  keeping  her  in  a  school  are  compensatory  only  and  not 
pimitive,''^  and  one  who  entices  a  minor  daughter  to  work  for  him 
without  the  parent's  consent  is  not  liable  for  her  seduction  by  his 
son,  as  this  is  too  remote  to  be  assessed  as  damages.** 

§  771.  Damages  for  Seduction. 

As  to  the  amount  of  damages,  cases  of  seduction  stand  on  a 
peculiar  footing.  The  ground  of  action  is  the  loss  of  services; 
yet  the  rule  is  well  established  that  neither  this  nor  the  medical 
expenses,  such  as  h«r  lying-in,  are  all  that  the  parent  can  recover. 
Lord  Ellenborough,  in  his  day,  declared  the  principle  inveterate, 
and  not  to  be  shaken,  that  in  estimating  damages  the  jury  might 
go  beyond  the  mere  loss  of  service,  and  give  damages  for  the  dis- 
tress and  anxiety  of  mind  which  the  parent  had  sustained  in  being 


Klingman  v.  Holmes,  54  Mo.  304.  See 
also  Booney  v.  Milwaukee  Chair  Co., 
€5  Wis.  397. 

78.  McCarthy  v.  Guild,  12  Met.  291; 
Kennard  v.  Burton,  25  Me.  39. 

79.  Vanderveer  v.  Moran,  79  Neb. 
431,  112  N.  W.  581;  Blackwell  v. 
Memphis  St.  Ry.  Co.,  124  Tenn.  516, 
137   S,  W.   486. 

80.  Wennell  v.  Bowson,  88  Conn. 
710,  92  A.  663;  Travers  v.  Hartman, 
02  A.  855;  Orr  v.  Wahlfeld  Mfg.  Co., 
179  111.  App.  235;  Shawnee  Gas  & 
Electric  Co.  V.  Hunt,  32  Okla.  368, 
122  P.  673;  Northern  Texas  Traction 
Co.  V.  Crouch  (Tex.  Civ.  App.),  202 
P.  W.  781  (only  during  minority). 

81.  Shawnee  Gas  &  Electric  Co.  v. 
Motesenbocker,  41  Okla.  454,  138  P. 
790. 


82.  Western  Union  Telegraph  Co. 
V.  Erwin  (Tex.  Civ.  App.),  147  S.  W. 
607.- 

88.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Baker,  161  Ala.  135,  49  So. 
755;  Werbolovsky  v.  New  York  & 
Boston  Despatch  Express  Co.,  117  N. 
T.  S.  150,  63  Misc.  329.  See  Simpson 
V.  Mills  Mfg.  Co.,  104  S.  C.  78,  88  8. 
E.  288    (penalty  only  recovered). 

84.  Verlinde  v.  Michigan  Cent.  R. 
Co.,  165  Mich.  371,  130  N.  W.  317,  17 
Det.  Leg.  N.  1238;  Chaloux  v.  Inter- 
national Paper  Co.,  75  N.  H.  281,  73 
A.  301. 

86.  Magnuson  v.  O'Dea  (Wash.), 
135  Pac.  640,  48  L.  R.  A.  (N.  S.) 
327. 

86.  Stewart  v.  Strong,  20  Ind.  App. 
44,  50  N.  E.  95. 
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deprived  of  the  society  and  comfort  of  liis  child/^  So  must  the 
situation  in  life  and  circumstances  of  the  parties  be  taken  into  con- 
sideration in  estimating  the  hous^ehold  disgrace.^* 

A  parent  cannot  maintain  an  action  for  injury  to  feelings  by 
reason  of  the  betrayal  of  a  daughter  still  living.  There  is  no 
precedent  for  an  action  by  one  person  for  injuries  to.  feelings  as  a 
consequence  of  injury  to  another  still  living.  The  only  basis  for 
this  action  is  in  case  of  loss  of  services,  and  where  this  is  lacking 
there  can  be  no  recovery.'* 

In  an  action  by  the  father  for  seduction  of  the  daughter  exem- 
plary damages  may  be  allowed  in  some  States,  although  not  speci- 
ally provided  by  the  statute,  and  even  though  the  defendant  may 
be  liable  to  exemplary  damages  by  the  daughter  also.  The  rule  of 
"  double  jeopardy  ^'  has  no  application  to  civil  cases.  A  verdict 
of  $6,000  exemplary  damages  was  supported.  Damages  may  also 
include  a  doctor's  bill  for  attendance  on  the  daughter,  and  the 
time  lost  by  the  daughter  at  the  ordinary  wages  of  household  help 
even  though  there  was  no  evidence  that  the  father  had  anything  for 
the  daughter  to  do  during  the  period.' 


•0 


87.  Irwin  v.  Dearman,  11  .£a^t,  33. 

8S.  Andrews  t.  Atkej,  8  Car.  &  P. 
9. 

' '  In  point  of  form,  *  *  observes  Lord 
Eldon,  "the  action  only  purports  to 
give  a  recompense  for  loss  of  service; 
but  we  cannot  shut  our  eyes  to  the 
fact  that  it  is  an  action  brought  by  a 
parent  for  an  injury  to  tier  child,  and 
the  jury  may  take  into  their  consider- 
ation all  that  she  can  feel  from  the 
nature  of  the  loss.  They  may  look 
upon  her  as  a  parent  losing  the  com- 
fort, aa  well  as  the  serdee,  of  her 
daughter,  in  whose  virtue  she  can  feel 
no  consolation;  and  as  the  parent  of 
other  children  whose  morals  may  be 
corrupted  by  her  example.*'  Bedford 
V.  McKowl,  3  Esp.  120.  And  see 
Kobinson  v.  Burton,  5  Barring.  335; 
Klopfer  V.  Bromme,  26  Wis.  372; 
Pence  v.  Bozier,  7  Bush,  133;  Dain 
V.  Wyckoff,  18  N.  T.  45;  White  v. 
Murtland,  71  111.  250.  See  further, 
on  this  subject,  White  v.  Campbell, 
13   Gratt.  673;   Sellars  v.  Kinder,  1 


Head,  134;  1  AfSdiaon,  Torts,  703; 
Eager  v.  Grimwood,  1  Ezch.  61; 
Kichardson  v.  Fonts,  11  Ind.  466; 
Beed  V.  Williams,  5  Sneed,  580;  Bns- 
sell  V.  Chambers,  31  Hinn.  54;  Vos* 
sel  V.  Cole,  10  Mo.  634;  2  Kent  Com. 
205,  9ih  ed.  n.;  Bigelow  on  Torts. 
Exemplary  damages  have  been  denied 
where  the  daughter 's  willing  mis- 
conduct appeared.  Comer  v.  Taylor, 
82  Mo.  341.  And  where  before  con- 
finement the  daughter  marries  ano- 
ther man,  the  father's  damages  may 
prove  merely  nominal.  Humble  ▼. 
Shoemaker,  70  la.  223.  Under  sta- 
tutes changing  the  old  rule,  the  pa- 
rent's suit  is  allowed  to  embrace  not 
only  the  loss  of  peace  and  comfort  to 
the  family,  but  the  eifeet  upon  the 
character  and  prospects  of  the  girl 
herself.  Stoudt  v.  Shepherd,  73  Mich. 
588. 

89.  Kaufman  v.  Clark  (La.),  75  So. 
65,  L.  R.  A.  1917E,  756. 

90.  Beutkeimer  v.  Nolte  (la.),  161 
X.  W.  290,  L.  R.  A.  1917D,  273. 
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CHAPTER  IX. 

THE  PABEaSTT's  DUTIES  AND  I^IABILXTDES. 

Sectiok  772.     Leading  Duties  of  Parents  Enumerated. 

773.  Duty  of  Protection;  Defence,  Personal  and  Legal. 

774.  Duty  of  EcJucation. 

775.  .Duty  of  Providing  a  Trade  or  Profession. 

776.  Beligious  Education. 

'    777.    Parent's  Liability  for  Torts  of  Child. 

778.  Liability. for  Acts  of  Insane  Child. 

779.  Parent's  Liability  for  Child's  Acts  in  Driving  Aatomobile, etc. 

§  772.  Leading  Duties  of  Parents  EnuxneratecL' 

Three  leading  duties  of  parents  as  to  their  legitimate  children 
are  recognized  at  the  common  law :  first,  to  protect ;  second,  to  edu- 
cate; third,  to  maintain  them.  These  duties  are  all  enjoined  by 
positive  law ;  yet  the  law  of  the  natural  affections  is  stronger  in 
upholding  such  fundamental  obligations  of  thd  parental  state.^ 
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§  773.  Duty  of  Protection ;   Defence,  Personal  and  Legal. 

First,  as  to  protection :  that  cover  or  shield  from  evil  and  injury 
which  is  afforded  hj  the  parent.  This  duty  the  stronger  owes  to 
the  weaker,  and  especially  does  the  father  owe  it  to  his  child,  so 
long  as  the  latter  remains  comparatively  helpless.  This  obligation 
may  be  shifted  in  time,  as  age  adds  to  the  strength  of  the  one  and 
the  infirmities  of  the  other.  The  duty  of  giving  personal  care  and 
protection  to  children  is  distinct  from  the  duty  of  support.®* 

It  is  to  the  credit  of  our  civilization  that  the  natural  duty  of 
protection  is  rather  permitted  than  enjoined  by  any  municipal 
laws ;  nature  in  this  respect  "  working  so  strongly,"  to  use  the 
forcible  words  of  Blackstone,  "  as  to  need  rather  a  check  than  a 
spur."®'  The  strongest  illustration  of .  protection  at  the  common 
law  which  is  furnished  by  this  learned  writer,  —  that  of  a  father 
who  revenged  his  son's  injury  by  going  near  a  mile  and  beating  the 
offender  to  death  with  a  cudgel,  —  though  affording  a  questionable 
legal  principle,  as  he  puts  it,  shows  at  least  what  the  verdicts  of 
our  juries  are  constantly  confirming,  that  the  sympathies  of  human 

91.  1  Bl.  Com.  447;   2  Kent  Com.  M,    Conrtright    v.    Courtright,    40 

189;   Taylor's  Civil  Law,  3S3;   Puff.       Mich,  633. 
b.  4,  c.  11,  §§  4,  5.  93.  Bl.  Com.  450. 
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tribunals  are  with  him  who  defends,  his  own  offspring,  even  when 
his  zeal  outruns  his  discretion.*^ 

A  parent  nmy,  by  the  common  law  of  England,  maintain  and 
uphold  his  children  in  their  lawsuits,,  without  being  guilty  of  the 
l^al  crime  of  maintaining  quarrels.**  He  may  also  justify  an 
assault  and  battery  committed  in  defence  of  the  persons  of  his 
children.**  So  where  a  father  finds  a  man  attempting  to  rape  his 
daughter  he  has  a  right  to  protect  her  by  any  means  in  his  power 
and  if  he  kills  the  assailant  in  good  faith  on  an  appearance  of  neces- 
sity he  will  be  acquittf&d  although  it  may  af  tepwar^is  appear  that  he 
might  have  prevented  the  crime  by  other  mjeans,*^ 

The  culpability  of  th<5  father  going  to  the  defence  of  his  son  is 
measured  not  by  the  i;atent  of  the  son  in  engaging  in  a  convict  but 
by  the  intent  with  which  the  father  acted.  So  where  the  father  in 
ignorance  of  the  circumstajpioee  comes  upo;i  a  fight  between  the  son 
and  another  in  which  his  son  is  apparently  in  immiiient  peril  of  his 
life,  and  the  father  kills  the  son's  opponent  it  would  be  on  his  part 
a  homicide  in  self-defense  althoiigh  the  $on  was  originally  the 
aggressor  in  the  fight.** 

On  the  other  hand,  as  we  shall  hereafter  see,  where  he  is  cruel 
and  devoid  of  natural  affection,  his  children  may  be  taken  from  his 
personal  keeping;  nay,  he  may  be  subject  to  punishment  for  his 
own  misconduct.'*  The  doctrine  of  pai^ntal  protection  seems  to 
have.r^uired  little  or  no  special  judicial  discussion  in  modern 
times. 

§  774.  Duty  of  Education. 

The  second  duty  of  parents  is  that  of  education;  a  duty  which 
Blackstone  pronounces  to  be  far  the  greatest  of  all  these  in  im- 
portance.* This  importance  is  enhanced  by  the  consideration  that 
the  usefulness  of  each  new  member  of  ^e  human  family  to  society 
depends  chiefly  upon  his  character,  a;s  developed  by  the  training  he 
reoeiveb  in  early  life.  Not  the  increase  of  population,  but  the 
increase  of  a  well-ordered,  intelligent,  and  honorable  population  is 

« 

94.  See  X  Hawk.  P.  C.  83,  oit^d  in  M.  1  Hawk.  P.  C.  131 ;  1  Bl.  Com. 
1  Bl.  Com.  45Q;  and  n,  by  Coleridge,      450. 

eitlng  Post.   294,  and  2   Ld.  Baym.  .      97.  Idtdufield  v.  State,  8  Okla.  Crim. 

1498,  in  opppBitionV>. Blackstone '«  re*  Bap.  164,  126  Pac.  707,  45  "h,  ^.  A. 
mark.                                                .  (N.  S.)   153. 

95.  2  Inst.  2^64.     But  a  parevt  is  .      98.  Mayhew  v.  State  (Tej^c),  144  S. 
not  bounds  to  employ  counsel  tp  ,de-  W.  229,  39  L.  E.  A.  (N.  S.)  6T1.     • 
fend  the  suits  of  his  minor  children.  .   99.  See  JKWI,  §  801.. 

Hin  ▼.  Childress,  10  Yerg.  514.  1..  1  Bl.  Com.  450. 
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to  determine  the  sti'ength  of  a  State;  and,  as  a 'civil  writer  observes, 
the  parent  who  suffers  his  child  to  grow  up  like  a  mere  beast,  to 
lead  a  life  useless  to  others  and  shameful  to  himself,  has  conferred 
a  very  questionable  benefit  upon  him  by  bringing  him  into  the 
world,^  and  the  education  should  be  consistent  with  the  station  in 
life  of  the  parties.*    Solon  excused  the  children  of  Athens  from 
maintaining  their  parents,  if  they  had  neglected  to  train  them  up 
in  some  art  or  profession.*    So  intimately  is  government  concerned 
in  the  results  of  early  training,  that  it  interferes,  and  justly,  too, 
both  to  aid  the  parent  in  giving  his  cfhildren  a  good  education,  and 
in  compelling  that  education,  where  the  parent  himself,  and  not 
the  child,  is  delinquent  in  improving  the  opportunities  oflFered.' 
But  schemes  of  education,  in  cases  of  disagreement  among  guard- 
ians, are  still  presct-ibed  in  chancery.'    So  the  rights  of  the  guard- 
ian as  judge  of  the  place  of  his  ward's  education  have  been 
sometimes  enforced  in  equity  against  tihe  ward's  own  wishes.*    The 
father's  educational  scheme  has  been  permitted  to  put  restrictions 
on  the  intercourse  of  a  daughter  with  her  own  mother.*    Courts  of 
chancery,  in  short,  have  jurisdiction  to  superintend  the  education 
of  infant  children.     Yet  the  English  courts  seem  to  have  acted 
rather  for  the  purpose  of  securing  tIhe  control  of  the  child's  educa- 
tion to  the  proper  person,  or  upholding  the  father's  wishes,  than  to 
make  independent  regulations  of  their  own  according  to  the  child's 
welfare.*    In  this  respect,  as  well  as  in  enforcing  the  disabilities 
of  the  law  against  Roman  Catholics  and  dissenters,  chancery  was 
manifestly  influenced  by  considerations  of  national  policy. 

Should  such  a  subject  come  before  lihe  courts  of  this  countrr, 


S.  Puff.  Law  of  NationS)  b.  6,  c.  2, 

3.  In  re  Putney,  114  N.  Y.  S.  556, 
61  Misc.  1;  School  Board  Dial.  No. 
18,  Garvin  County,  t.  Thompson,  24 
Okla.  1,  103  P.  578. 

4.  Plutarch's  Liyes;  2  Kent,  Com. 
195. 

5.  Under  existing  statutes  a  parent 
may  be  prosecuted  for  neglecting  to 
educate  his  child.  School  Board  y. 
Jackson,  7  Q.  B.  D.  502. 

^.  Campbell  v.  Mackay,  2  Myl.  Bb  Cr. 
34;  Hacphers.  Inf.  555. 

7.  Tremain's  Case,  Stra.  168;  Hall 
▼.  Han,  3  Atk.  721.     tn  Tremain's 


ease,  an  ''infant"  went  to  Oxford 
contrary  to  the  orders  of  his  guar- 
dian, who  wished  him  to  study  at 
Cambridge.  The  court  sent  a  mes- 
senger to  carry  him  from  Oxford  to 
Cambridge;  and  upon  his  repeat^ 
disobedience  there  went  another  tarn 
to  carry  him  to  Cambridge,  ^vam  to 
keep  him  there.  See  Maephers.  laf. 
121,  141. 

8.  Agar-EUis  t.  Lascelles,  24  Ch.  D. 
317. 

9.  See  2  Story,  £lq.  Juris.,  §  1342; 
Wellealey  v.  Welltesley,  2  Bligh  (N. 
S.),  124. 
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they  might  fairly  take  a  different  course^  more  in  accordance  with 
American  legislation.  Our  municipal  laws  in  general  provide  for 
the  infant's  educational  wants ;  and  this  whole  jurisdiction  is  one 
of  great  embarrassment  and  responsibility.  ^°  But  there  are  several 
decisions  concerning  the  right  of  public  school  boards  to  issue  gen- 
eral regulations  concerning  the  admission,  suspension^  or  dismissal 
of  pupils,  or  the  subjects  of  study.  And  in  some  States  the  father 
of  a  child  may  apply  for  mandamus  against  the  board  to  compel 
them  to  admit  to  the  public  school  his  child,  who  has  been  unlaw- 
fully excluded." 

§  775.  Duty  of  Providing  a  Trade  or  Profession. 

The  parent's  duty,  according  to  some  authorities,  also  extends 
to  providing  the  children  with  a  profession  or  trade  as  well  as  a 
suitable  education.  How  far  the  duty  of  competent  provision 
extends,  must  depend  upon  the  condition  and  circumstances  of  the 
father.  Kent  observes  that  this  duty  is  not  susceptible  of  municipal 
regulations,  and  is  usually  left  to  the  dictates  of  reason  and  natural 
affection.** 

§  776.  Religious  Education. 

The  father  has  the  absolute  right  at  common  law  to  determine 
the  religious  education  of  his  children.*^  Questions  of  parental, 
and  more  particularly  religious,  education  arise  often  in  English 
law  under  the  will  of  the  father.  It  is  laid  down  as  the  rule,  that 
where  one  has  left  no  direction  in  his  will  as  to  the  religion  in 
which  his  children  are  to  be  educated,  it  will  be  presumed  that  his 
wishes  were  that  they  shall  be  educated  in  his  own  religion.** 

10.  See  the  topic  of  Ciuto^,  swpray  upon  a  local  domicile  in  the  strict 
§  740  0i  #09.;  Jones  ▼.  Stoekett,  2  sense.  School  Bist.  of  Waukesha  v. 
Bland,  409.  Thayer,  74  Wis.   48;    Yale  ▼.  West 

11.  People  y.  Board  of  Education,  Middle  School  Dist.,  59  Conn.  489. 
18  Mich.  400;  Sheiblej  v.  School  Dis-  19.  2  Kent,  Com.  202.  It  is  within 
triet,  31  Neb.  552,  maintaining  a  the  police  power  of  the  legislature  to 
father's  right  to  make  a  reasonable  prohibit  a  parent  from  putting  a 
selection  for  his  own  child  from  the  yonng  female  child  npon  exhibition  as 
atudies  prescribed.  See  further,  Bur-  a  professional  dancer,  on  considera- 
dick  ▼.  Babcoek,  31  la.  562 ;  Hodg-  tions  of  injury,  whether  to  the  child 's 
kins  ▼.  Bockport,  105  Mass.  475.  A  health  or  morals.  People  t.  Ewer, 
^upil  cannot  be  expelled  from  a  pub-  141  N.  Y.  129. 

lie  school  because  of  mere  negligence,  IS.  Bx  parte  Flynn,  87  N.  J.  Eq. 

neither  wilful  nor  malicious.    Holman  413, 100  A.  861. 

Y.  School  District,  77  Mich.  605.  A  14.  In  re  North,  11  Jur.  7,  V.  C. 
minor  child's  right  to  local  public  Bruce;  Macphers.  Inf.  555;  Camp- 
education   is  not  entirely   dependent  bell  r.  Mackay,  2  Myl.  &  Cr.  34. 
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Further,  that  the  religious  education  of  an  infant  of  fifteen  Tvill 
not  be  changed  unless  the  infant  mshes  it^^  But  no  regard  is  paid 
to  the  wishes  of  a  child  ten  years  old.^*  The  father  is  allowed  to 
designate  the  plan  of  education  to  be  followed  with  respect  to  his 
children  after  his  death.  And  while,  as  Lord  Cottenham  has 
observed,  he  has  no  power  to  prescribe  a  particular  religion  to  his 
child,  yet  he  has  indirectly  the  power  of  effecting  his  object  by  the 
choice  of  a  guardian/^ 

The  English  courts  of  chancery  have  indeed  exercised  consider- 
able jurisdiction  over  the  education  of  minor  wards:  a  topic  which 
very  seldom  engages  the  attention  of  American  tribunals.  While 
the  penal  laws  against  Roman  Catholics  were  in  full  force  in 
England,  it  was  considered  the  duty  of  the  court  of  chancery,  by 
analogy  to  the  statute  law,  to  see  that  all  infants  under  its  control 
ishould  be  brought  up  in  the  Protestant  religion.*^  A  case  is 
reported  in  which  Lord  Cowper  ordered  a  Roman  Catholic  girl  to 
be  sent  to  a  Protestant  school,  evidently  with  a  view  to  her  con- 
version." With  the  progress  of  religious  toleration  came  a  dif- 
ferent rule  of  practice;  and  it  is  now  a  question  whether,  under 
any  circumstances,  the  court  would  interfere  with  the  testamentary 
guatdian,  and  ihe  infant's  religion  as  designated  by  the  fathey; 
indeed,  according  to  many  late  decisions,  the  Roman  Ciatholic  faith 
appears  in  this  respect  as  much  fafored  as  the  Protestant.*®  And 
ihe  courts  are  disposed  to  uphold  the  father  in  his  reasonable  views 
against  the  mother's  religious  convictions,  oi^  those  of  the  children 
themselves.^*     Our  various  constitutional  provisions  for  religious 


15.  Witty  V.  Marshall,  1  You.  &  C. 
NT.  C.  68. 

16w  Begina  v,  Clarke,  7  El.  it  B. 
186.  And  see  Hawksworth  v.  Ha-itts- 
worth,  Ij.  B.  6  Oh.  639. 

17.  Talbot  V.  Earl  of  Shrewsbury, 
18  L.  J.  125;  Maephers.  Inf.  126. 
See  alao  HiU  v.  HiU,  8  Jur.  (N.  fl.) 
609.  And  see  Fraser,  Parent  &Gluldy 
S2. 

IS.  Macphera.  Inf  i  123;  Lady  Teyn- 
ham's  Cas^i  9  Hod.  40. 

19.  HiU  V.  Filkin,  2  P.  Wms.  5.  And 
see  Blake  t.  I^eigh,  Ambl.  306;  Jac. 
264,  n;  In  re  Bishop,  Beg.  Lib.  1774, 
eited  in  Maephers.  Inf.  124. 

SOl  Talbot  V.  Earl  of  Shrewsbury, 
18  L.  J.  125,  per  Lord  Ch.  Cottenham. 


And  see  Begina  v.  Clarke,  7  El.  A  B. 
186;  HawfcSTforth  v.  Hawksworth,  L. 
B.  6  Ch.  539r;  Clarke,  JTe,  21  Ch.  D. 
817.  But  cf.  Agar-EUis  ▼.  Laseelles, 
L.  B.  10  Ch.  D.  49}  D 'Alton  v.  D 'Al- 
ton, L.  B.  4  P.  D.  87. 

21.  In  several  late  English  cases, 
where  the  young  children,  under  the 
mother's  inflnenee,  were  likely  to  be- 
come either  Boman  Catholics  or  athe- 
ists, chancery  interposed  to  carry  out 
the  father's  wishes  atid  bring  them  un- 
der Protestant  influence ;  and  this,  not- 
withstanding a  voluntary  or  judicial 
separation  of  the  pareiatB  which  had 
given  the  mother  the  children's  cus- 
tody. Agar-Ellis  v.  LasceHes,  L.  B. 
10  Ch.  D.  49;  Beeant^  Jfi  re,  L.  B.  U 
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freedom   produce^   moreoYer^   local   disputes  on   the.  subject  of 
religious  or  race  instructioA  in  the  public  schools. '^ 

In  this  oountrj  the  Constitutions  of  most  of  the  States  contaia 
guarantees  of  religious  freedom  which  have  affected  the  attitude  of 
the  courts  and  made  them  remarkably  timid  about  laying  down 
any  set  rules  on  the  subject.  It  has  been  held  that  the  father  alone 
has  the  right  to  decide  his  child's  religion,**  or  that  no  rule  will  be 
laid  down  but  each  case  considered  on  its  merits  for  the  good  of  the 
child,**  or  that  religious  distinctions  and  questions  will  not  be  con- 
sidered by  the  court  at  all,"  There  are  very  few  decisions  on  the 
subject  in  this  country  as  the  questions  involved  have  not  usually 
been  considered  important  enough  to  carry  to  courts  of  last 
resort** 

§  777.  Parent's  Liability  for  Torts  of  Child. 

As  to  tihe  parentis  liability  to  action,  where  the  child  is  the  injur- 
ing party.  The  question  is  sometimes  asked,  how  far  a  father  is 
responsible  in  damages  for  the  torts  and  frauds  of  his  infant  child. 
We  have  already  seen .  that  the  husband's  responsibility  for  his 
wife's  injuries  at  the  common  law  is  founded  upon  his  right,  by 
marriage,  to  her  property.  Very  different  is  the  relation  of  parent 
and  child,  where,  it  is  now  plain,  tlhe  father  has  little  more  than  the 
right  to  claim  his  child's  wages,  so  far  as  th'C  infant's  property  is 
concerned.*^  Yet  some  have  been  misled  into  the  belief  that  the 
two  cases  are  entirely  analogous;  and  they  would  hold  the  fath-er 
liable  for  his  son's  wrongful  acts,  as  a  husband  for  the  wife's.  It 
is  held  in  Pennsylvania  that  the  father  may  be  sued  in  trespass  for 
an  injury  committed  by  his  son,  when  they  ride  together  in  the 

Ch.  D,  508.    In  D 'Alton  t.  D 'Alton,  23.  Hernandez  v.  Thomas,  60  Fla. 

L.  R;  4  P.  D.  87,  both  parents  had  522,  39  So.  641. 

been  Boman  Catholics,  ajid  the  father  24.  Purington  t.  Jamroch,  195  Mass. 

aftervrards  became  a- Protestant.  And  ie7,<  80  N.  £.  802. 

see  In  re  Seanlan,  Infants^  40  Ch.  D.  25.  Jones  v.  Bowman,  13  Wyo.  79, 

200.  77  Pac.  43flr. 

22.  As  to  studying  langnaig«|,  see  26.  See  learned  article  on  the  re- 
Board  of  School  Comm'rs  of  Indian-  ligions  education  of  children  in  29 
apolifi  y.  The  State,  129  Ind;  14«  As  Harvard  Law  Beview,  485.  See  Mat- 
to  religious  instruction  and  the  use  ter  of  McConnon,  60  Misc.  22,  112 
of  thtt  Bible,  see  Hysong  t.  School  N.  Y,  Supp.  590. 
District  (1894),  Pa.;  State  v.  District  27.  Nor  can  the  parent  make  the  in- 
Board,  76  Wis.  177.  -  Separate  schools  fant  child 's  real  estate  itself  liable, 
^or  white  and  colored  ehildren  maj  even  for  a  necessary  debt  of  his  own 
be  rightfully  established.  Lehew  v.  creation.  Cox  v.  Storts,  14  Bush, 
Brammell,  103  Mo.  546.  508. 
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father's  team,  and  the  act  is  committed  in  the  latter's  presence.*' 
Whether  the  principle  can  be  safely  carried  further  is  extremely 
doubtful.  In  Missouri,  on  the  other  hand,  and  with  better  reason, 
it  is  decided  that  a  father  is  not  responsible  for  an  independent 
assault  committed  by  his  infant  son,  without  his  sanction ;  not  even 
though  the  child  was  known  by  him  to  be  of  a  vicious  temper.** 
The  same  rule,  with  more  caution,  has  been  applied  in  New  York, 
in  a  case  where  it  was  shown  that  a  minor  daughter,  in  her  father's 
absence,  and  without  his  authority  or  approval,  wilfully  set  his 
dog,  not  ordinarily  a  vicious  animal,  upon  the  plaintiff's  hog,  which 
was  thereby  bitten  and  killed.'® 

But  for  injuries  occasioned  by  the  infant  with  his  father's  direct 
sanction  or  participation,  or  while  in  the  due  course  of  employment 
by  the  father,  the  latter  is  held  answerable  to  others.  Thus,  a 
minor  son,  under  a  contract  with  his  father  to  clear  a  parcel  of 
land,  did  it  so  negligently  as  to  destroy  a  neighbor's  property  by 
fire ;  and  for  this  the  parent  was  held  to  damages  at  the  neighbor's 
suit.*^  In  Wisconsin,  a  father  was  held  liable  for  injury  sustained 
by  a  passer-by  whose  horse  took  fright,  because  he  carelessly  p€^ 
mitted  his  young  children  to  fire  pistols  and  shout  on  the  highway 
and  thus  contributed  to  the  injury.'*  And  while  a  parent  is  not 
liable  for  an  independent  trover  and  conversion  committed  by  his 
child,  he  becomes  liable  where  he  leams  of  it  and  continues  to  enjoy 
the  benefit  of  the  wrong."-" 

For  all  such  injuries  (subject  to  the  usual  scope  of  negligent 
performance  as  another's  agent  or  servant)  an  infant  is  answer- 


88.  Strohl  V.  Levan,  39  Pa.  St. 
177.  And  see  Lashbrook  v.  Patten,  1 
Duvall,  316. 

89.  Baker  v.  Haldeman,  24  Mo. 
219;  Paul  V.  Hummel,  43  Mo.  119. 

30.  Tiflft  V.  Tifft,  4  Denio,  175. 
And  see  McManus  v.  Crickett,  1  East, 
106;  Foster  v.  Essex  Bank,  17  Mass. 
479.  The  responsible  occupation  of 
premises  on  vrhich  vicious  animals  are 
kept  is  sometimes  a  legal  element. 

Nor  was  the  father  held  liable  in 
damages  where  his  son  set  another's 
property  on  fire,  in  Edwards  v.  Crume, 
13  Kan.  348.  And  see  Baker  v.  Mor- 
ris, 33  Kan.  580.  See  also  Paulin  v. 
Howser,    63    HI.    312;    Chandler    v. 


Beaton,  37  Tex.  406 ;  Bmith  y.  Daven- 
port, 45  Kan.  423.  The  want  of 
parental  knowledge  or  sanction  here 
appeared.  *For  the  peeuliar  rule  of 
the  Louisiana  eode  as  to  parental  lia- 
bility in  such  cases,  see  Marioaneau 
y.  Bougier,  35  La.  Ann.  13,  891;  Mai- 
lins  y.  Blaise,  37  La.  Ann.  92. 

81.  Teagarden  ▼.  McLaughlin,  86 
Tnd.  4T6. 

88.  Hoyerson  v.  Nt)ker,  60  "Wis.  511. 
Evidence  was  admitted  that  the  father 
knew  his  children  had  thus  miscon- 
ducted before.  Cf.  Hagerty  y.  Pow- 
ers, 66  Cal.  369. 

88-84.  Hower  v.  TTlrich,  1 56  Pa.  St, 
410. 
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able  at  law,  out  of  his  own  estate;  at  least,  if  he  is  old  enough  to 
have  known  better.*'  But  how  as  to  the  parent's  liability  ?  For 
that  is  the  present  issue.  The  principles  of  the  Eoman  law  cannot 
be  cited  to  much  advantage,  in  siipport  of  such  liability,  on  the 
score  of  agency,  or  otherwise;  since  under  that  system  the  child 
was  little  better  than  the  slave  of  his  father ;  and  even  as  to  slaves, 
it  was  considered  at  the  time  of  the  Institutes  that  it  would  be  very 
nnjust,  when  a  servant  did  a  wrongful  act,  to  make  the  master  lose 
anything  more  than  the  servant  himself.***  The  modetn  rule  of  the 
civil  law,  in. European  countries,  is  to  make  every  person  respon- 
sible for  injuries  caused  by  the  act  of  persons  and  things  under  bis 
dominion;  but  a  father  incurs  no  i:esponsibility  for  the  act  of  his 
minor  child,  if  he  can  prove  that  he  was  not  able  to  prevent  the  act 
which  gives  rise  to  the  liability.*^ 
.  On  the  whole  it  may  be  stated  as  a  rule  of  our  common  law  that 
85.   Campbell  v.   Stakes,  2   Wend.      discharged.      After  the  remand,  the 


137  J  post,  §  1028  et  seq.;  Smith  v. 
Daven];)ort,  45  Kan.  423. 

86b  Smith's  Biet.  Greek  and  Boman 
Antiq.,  "Novalis  Actio."  Inst.  lib. 
4,  tit.  8,  by  Saunders. 

87.  Civil  Code  France,  art.  1384; 
Cleaveland  v.  Mayo,  19  La.  414.  See 
Baker  v.  Haldeman,  24  Mo.  1^19. 

This  point  received  some  attention 
in  a  modem  English  ease,  where  the 
father  of  a  yonng  man,  about  seven- 
teen or  eighteen,  was  sued  for  tres- 
pass and  fahe  imprisonment.  The 
plaintiff  was  property -man  at  a  thea- 
tre, of  which  the  defendant  was  les- 
see. The  young  man,  minor  son  of 
the  defendant,  acted  as  his  father's 
treasurer.  The  plaintiff,  in  his  char- 
acter of  property-man,  presented  to 
the  treasurer  an  account,  containing 
some  wrongful  items  of  disbursement. 
The  defendant,  conceiving  this  to  be 
an  intentional  fraud  on  the  part  of 
the  plaintiff,  dismissed  him  from  his 
employment.  His  son  thereupon, 
without  consulting  the  father,  indis- 
creetly caused  the  plaintiff  to  be  ap- 
prehended by  a  policeman,  and  taken 
to  the  station  on  a  charge  of  obtain- 
ing money  by  false  pretences.  The 
plaintiff  went  before  a  magistrate, 
and  was  remanded,  but  was  ulthnately 


son  told  his  father  what  he  had  done ; 
the  latter  did  not  prohibit  him  from 
proceeding  in  the  matter,  but  said 
that  as  the  son  had  begun  it,  he  would 
not  interfere.  The  court  decided  that 
these  facts  showed  neither  a  previous 
authority  nor  a  subsequent  ratification 
by  the  father,  sufficient  to  render 
him  liable  for  his  son's  conduct,  and 
on  that  ground  dismissed  the  suit. 
Moon  V.  Towers,  8  C.  B.  (N.  S.)  611. 
The  opinions  of  the  several  judges  in 
this  case,  though  expressed  by  way  of 
dietOf  exhibit  considerable  reluctance 
to  hold  the  father  liable,  a^  a  tres- 
passer, for  his  son's  torts.  Says 
Willes,  J.,  approved  by  Byles,  J.,  ih,; 
Williams,  J.,  duh.:  "The  tendency 
of  juries,  where  persons  under  age 
have  incurred  debts  or  committed 
wrongs,  to  make  their  relatives  pay, 
should,  in  my  opinion,  be  checked  by 
the  courts.  No  man  ought  as  a  general 
rule,  to  be  responsible  for  acts  not 
his  own."  And  says  the  Chief  Jus- 
tice: ''Suppose  the  son  had  knocked 
the  plaintiff  down,  and  the  father 
had  said,  'I  think  it  served  him  right,' 
would  that  be  such  a  ratification  of 
the  son's  act  as  to  make  the  father 
liable  as  a  trespasser! "  Per  Erie, 
C.   J.,  ib.     As  to  the  injuries  of  a 
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a  father  is  not  liable  in  damages  far  the  tort$  of  his  child,  com- 
mitted without  his  knowledge^  consent,  participation^  or  sanction^ 
and  not  in  the  course  of  his  employment  of  tibe  child.  ' 

A  parent  is  not  liable  as  such  in  this  country  for  the  torts  of  his 
minor  child  in  the  absence  of  evidence  of  authority  express  or 
implied,'^  but  may  be  if  the  acts  were  done  under  his  direction 
or  with  his  knowledge.*^ 


s» 


§  778.  Liability  for  Acts  of  Insane  Child. 

Parents  of  an  insane  person  are  not  liable  for  his  acts  in  tbe 
absence  of  negligence  of  the  parents  in  caring  for  him.**  If*  the 
condition  of  mind  of  an  adult  son  mentally  incompetent  is  such 
that  he  is  dangerous  or  that  danger  to  others  might  reasonably  be 
expected  from  his  acts  it  is  the  duty  of  the  parent  while  the  son  is 
in  his  custody  to  use  such  measures  of  restraint  and  control  as 
would  result  in  rendering  it  impossible  for  him  to  have  possession 
of  a  weapon.  This  is  on  the  same  theory  that  tho  owner  of  a 
domestic  animal  is  answerable  in  damages  for  injury  done  by  that 
animal  when  its  vicious  nature  is  known  to  the  owner.  But  evi- 
dence ttat  the  son's  only  overt  act  of  violence  had  been  committed 


servant,  and  his  master's  liability, 
see  Haster  and  Servant,  infraf  §§ 
488-491. 

38.  Parker  v.  Wilson,  179  Ala,  361, 
60  Sq.  150;  Cluuitain  v.  Johns,  120 
Ga.  977,  48  S.  £.  343,  66  L.  B.  A. 
958;  Hanis  v.  Jones,  87  S.  E.  713; 
Schiimer  v.  Register,  1%  Ga«  App.  743, 
78  S.  £.  731;  WilkinA  v.  Barnes,  11 
Ga.  App.  350,  75  S.  E.  361;  Arkin  v. 
Page  (111.),  123  N.  E.  30;  Kitchen 
V.  Weatherby,  205  HI.  App.  10;  Dick 
V.  Swenson,  137  HI.  App«  68;  Palm 
V.  Ivorson,  117  111.  App.  SiSS;  Malm- 
berg  v.  Bartos,  83  SI.  App.  481; 
Lemke  v.  Ady  (Iowa),  159  N.  W. 
1011;  Zeeb  v.  Bahnmaier  (Kan.),  176 
P.  326;  Mixick  v.  Suchy,  74  Kan.  715, 
87  P.  1141;  Barry  v.  Same,  ld.\ 
Paulsey  v.  Draine,  9  Ky.  Law  Rep. 
693,  6  S.  W.  329;  Millar  v.  Meehe, 
111  La,  143,  35  So.  491;  Winn  v. 
Haliday,  69  So.  685 ;  Hays  v..  Hogan, 
273  Me.  1,  L.  B.  A.  1918C,  715,  200 
8.  W.  1^6;  Bassett  v.  Riley,  131  Mo. 


App.  676,  111  8.  W.  596;  Britting- 
ham  V.  SUdiem,,  151.  N,  C.  299, 
66  8.  E.  128;  McCarthy  v.  Hei^el- 
man,  125  N.  Y.  S.  13,  140  App. 
Div.  240;  Muller  v.  Barker,  90  N.  Y. 
8.  388  (forged  check) ;  Hemdobler  v. 
Rippen,  75  Ore.  22,  146  P.  140;  Fan- 
ton  V.  Byrum,  26  S.  D.  366,  J28  N. 
W.  325;  Ritter  v.  Thibodeanx  (Tei. 
Civ.  App.),  41  8.  W.  492;  Lessoff  v. 
Gordon  (Tex.  Civ.  App.  1909),  124  B. 
W,  182;  Klapproth  v.  Smith  (Tex. 
Civ.  App.),  144  S.  W.  688;  Mopsiko? 
V.  Cook  (Va.),  95  8.  E.  426  (slander) ; 
Kumba  v.  Gilham,  103  Wis.  312,  79 
N.  W.  325;  Taylor  v.  Seil,  ^20  Wis. 
32.  97  N,  W.  498. 

39.  Harrington  v.  Hall  (DeU  Super. 
1906),  63  A.  875.,  .      . 

4a  Stewart  v.  Swarta,  106  N.  E. 
719 ;  Johnson  v,  Glidden,  11  S.  D,  237, 
76  N.  W.  933,  74  Am.  St,  K.  796. 

41  Whiteside*  v.  Wheeler,  158  Ky. 
121,  164  S.  W.  335.;  Bolfil^r  v. 
Kader,  153  N.  C;  4$8,  60  8.  E.  497. 
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twelve  years  before  is  insufficient  to  ohar;^  tbe  parent  witib:  each 
knowledge  or  liability/* 

§  779.  Parent's  Liability  for  Child's  Acts  in  Drivng  Automobile, 
etc 

An  injured  party  may  recover  on  account  of  the  parent's  neg- 
ligence in  caring  for  the  child  for  placing  in  his  hands  a  dangerous 
inetrumentality  which  he  was  not  fitted  to  use,  as  an  automobile^ 
or  a  gun.** 

There  is  a. conflict  of  authority  on  the  question  whether  a  father 
is  liable  for  the  n^ligence  of  his  minor  child  in  driving  an  auto- 
mobile which  the  father  has  furnished  for  him.  Some  cases  hold 
that  the  father  is  liable  on  the  theory  that  he  has  furnished  the  car 
for  the  pleasure  of  his  family  and  therefore  must  be  responsible 
for  their  driving**  while  other  courts  have  taken  the  view  that  the 
father  is  not  liable  unless  the  son  is  driving  on  the  parent's  busi- 
ness and  that  the  mere  fact  that  the  father  permits  a  capable  child 
to  use  his  car  for  his  own  pleasure  does  not  imply  that  the  father 
has  undertaken  the  occupation  of  entertaining  the  son  and  made 
him  his  agent  in  this  business.**  The  father  may  be  of  course 
liable  if  he  permits  an  incompetent  child  to  run  his  car.  It  seems 
to  be  settled  that  an  automobile  is  not  such  a  dangerous  agency  that 
the  father  should  be  liable  for  intrusting  it  to  the  child.*^  In  some 
States  the  parent  is  liable  for  the  negligence  of  his  child  driving 
the  parent's  automobile  where  the  car  is  supplied  by  the  parent  for 
the  use  of  the  family  and  the  father  allows  the  son  to  drive  it,**  but 

42.  Whitesides  v.  Wheeler,  158  Ky.  53  L.  B.  A.  7S9,  96  Am.  St.  R.  475; 
121,  164  8.  W.  335,  60  L.  B.  A.  (N.  Button  v.  Champagne,  141  La.  469,  75 
8.)    1104.  8o.  209;  Bouza  v.  Irome,  219  Mass. 

43.  Gardiner  v.  Solomon  (Ala.),  75  273,  106  K.  E.  998;  Oharlton  ▼.  Jaek- 
So.  621 ;  Crittenden  t.  Murphy  (Cal.  son,  183  Mo.  App.  613, 167  8.  W.  670. 
App.),  173  P.  595;  Walker  v.  Klopp,  45  Famham  ▼.  Clifford  (Me.),  101 
99r  Neb.  794,  157  N.  W.  962 ;  Taylor  Atl.  468. 

V.  Stewart,  172  N.  C.  203,  90  8.  E.  46.  Blaiir  ▼.  Broadwater   (Va.),  93 

134;  Linville  v.  Nissen,  162  N.  C.  95,  S.  E.  632,  L.  B.  A.  1918A,  1011. 

77  S.  B.  1096;  Salisbury  v.  Crudale  47.  Blair  v.  Broadwater  (Va.),  93 

rB.   I.),  102   A.   731.     Contra,  Wat-  8.  E.  632,  L.  B.  A.  1918A,  1011. 

kins   V.   Clark    (Kan.),    176   P.    131.  48.  Griffin  t.  Busaell,  144  Ga.  276, 

Ccmtra,  Warren  v.  Norguard  (Wash.),  87  8.  E.  10;  Anthony  v.  Kiefner,  96 

174  P.  7.     See  Stephens  v.  Stephens,  Kan.  194,  150  P.  524,  L.  B.  A.  1915P, 

172  Ky.  780,  189  S.  W.  1143;  Sehultz  876;  Smith  v.  Jordan,  «11  Mass.  269, 

V.    Morrison,   154   N.   Y.   8.   257,   91  97  N.  E.  761;  Uphoff  ▼.  McCotiaick, 

Misc.  248   (jndg.  attd.,  156  N.  T.  8.  139  Minn.  392,  166  N.  W.  788;  Kay- 

1144.     See  Fleming  ▼.  Kravitz,  260  ser  v.  Van  Nest,  125  Minn.  277,  146 

Pa.  428,  103  A.  831.  N.  W.  1091 ;   Daily  V.  MatweU,  152 

44.  Meers  y.  McDowell,  110  Ky.  Mo.  App.  415,  13  8.  W.  351;  MoNeal 
926,  62  8.  W.  1013,  23  Ky.  Law,  461,  t.  McKain,  33  Okla.  449,  126  P.  74S, 
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the  father  is  not  responsible  for  the  negligence  of  the  son  in  driving 
the  family  automobile  on  his  own  business  hi  the  absence  of  evi- 
dence of  agency  express  or  implied/' 

Where  a  father  had  provided  his  family  with  an  automobile  as 
a  means  of  recreation  and  amusement^  and  the  son  in  the  use  of 
the  car  for  that  purpose  is  engaged  in  driving  his  sister  and  her 
friends  and  negligently  injures  a  third  person  he  is  not  performing 
an  independent  service  of  his  own  but  is  carrying  out  what  within 
the  spirit  of  the  matter  was  the  business  of  the  father,  even  though 
the  father  was  ignorant  of  this  particular  trip/*^ 

It  is  settled  law  that  a  father  is  not  liable  for  the  tort  of  a  minor 
child,  with  which  he  was  in  no  way  coilnected,  which  he  did  not 
ratify  and  from  which  he  did  not  derive  any  benefit,  merely  because 
of  the  relation  of  parent  and  child."  He  may,  however,  be  liable 
for  the  acts  of  the  child  when  acting  as  his  agent  as  in  driving  the 
family  automobile,  but  not  when  he  took  the  car  without  his  father's 
permission  on  an  errand  of  his  own."  A  mother  is  not  liable  for 
the  negligence  of  her  son  in  driving  his  automobile  when  riding  as 
his  guest  although  she  did  ask  him  to  do  an  errand  for  her  on  the 
way,  which  was  a  mere  incident  of  the  trip/* 

Where  certain  persons  borrowed  an  automobile  from  the  owner 
to  make  a  trip  and  invited  the  owner's  son  to  accompany  them  and 
he  was  driving  at  the  time  of  the  accident  the  owner  is  not  liable 
as  the  son  was  not  at  the  time  his  servant  engaged  in  his  business." 
The  father  is  not  liable  for  the  negligence  of  the  son  in  driving  his 
car  where  he  had  lent  the  car  on  the  day  in  question  to  a  third 


41  L.  B.  A.  (N.  8.)  775;  Birch  ▼. 
Abererombie,  74  Wash.  486,  133  P. 
1020  (opinion,  modified  on  rehearing, 
135  P.  S21);  eonira,  Maher  y.  Bene- 
dict, lOS  N.  T.  S.  22S,  123  App.  Div. 
579;  HcFarlane  ▼.  Winters,  155  P. 
437. 

49.  Erliek  ▼.  Heis,  69  So.  530; 
Dougherty  v.  Woodward  (Ga.  Appu), 
94  8.  £.  636  (father's  expressions  of 
sjmpathj  and  promise  to  do  the  right 
thing  do  not  amount  to  ratification) ; 
Rultzbach  t.  Smith,  156  N.  W.  673; 
Mast  V.  Hirsh,  190  Mo.  App.  1,  202 
8.  W.  275;  Lewis  v.  Steele,  52  Mont. 
30Oy  157  P.  575;  KunUe  v.  Thompson, 
67  Pa,  Super.  Ct.  37;  King  v.  Smythe, 


140  Tenn.  217,  204  8.  W.  296;  Blair 
V.  Broadwater,  121  Va.  301,  93  S.  E. 
632. 

50.  Stowe  V.  Morris,  147  Ky.  386, 
144  S.  W.  52,  3?  U  R.  A.  (N.  S.) 
224. 

51.  Grif&n  v.  BusseU,  144  Ga.  275, 
87  S.  E.  10,  L.  R.  A.  1W6F,  216. 

52.  Sultzbach  v.  Smith  (la.),  156 
N.  W.  673,  L.  B.  A.  1916F,  228. 

53.  Anthony  t.  Kiefner,  96  Kan. 
194,  150  Pac.  524,  L.  B.  A.  19157, 
876. 

54.  HaWerson  ▼.  Blosaer,  101  Kan. 
683,  168  Pac.  863,  h.  B.  A.  1918B, 
498. 
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party  who  had  without  his  knowledge  persuaded  the  son  to  drive 
for  him." 

The  liability  of  a  parent  for  the  tort  of  a  child  13  governed  by 
the  principles  of  law  applicable  to  the  relation  of  principal  and 
agent  and  it  does  not  arise  out  of  a  mere  relation  of  parent  and 
child.  But  where  the  parent  is  accustomed  to  leave  his  automobile 
unlighted  on  the  street  at  night  and  the  son  knew  of  it  then  the 
father  would  be  liable  for  the  act  of  the  son  in  doing  the  same  thing 
upon  the  ground  of  an  implied  sanction  to  so  leave  it.** 

55.  McFarlane  t.  Winters   (Utah),      Z49,  132  Pac.  33,  48  L.  B.  A.  (N.  S.) 
155  Pae.  437,  L.  B.  A.  ISIGD,  618.  827. 

56.  Jaquith  v.  Worden,  73  Wash. 
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CHAPTER  X. 

parent's  duty  of  STJPPOltT. 

Section  780.  Dutj  of  Maintenance  in  General 

781.  Father's  Support 

782.  Mother's  Support. 

783.  Mother's  Pension  Aets. 

784.  Abiiitj  of  Parent  to  Support  Child, 

785.  Duty  of  Stepchildren. 

786.  '  Value  of  Parental  Education,  Support,  Ac. 

787.  Liability  of  Parents  to  Third  Persons  in  Absence  of  Agreement. 

788.  Child  as  Agent  for  Parent. 

789.  Agreements  to  Support. 

790.  What  Constitutes  Support  or  ''Necessaries." 

791.  Medical  Expenses. 

792.  Funeral  Expenses. 

793.  Maintenance,  &c.,  in  Chancery;  Allowance  from  Child's  Fortune. 

794.  Chancery  Maintenance ;  Out  of  Income  or  Principal. 

795.  When  Duty  Ceases. 

796.  Separation  or  Divorce  of  Parents. 

797.  Pleadings  and  Evidence  in  Actions  for  Support. 

798.  English  Statute  Enforcing  Support. 

799.  American  Penal  Statutes  Enforcing  Support. 

800.  Support  by  Others  as  a  Defence. 

801.  Proceedings  to  Compel  Support. 

§  780.  Duty  of  Maintenance  in  General. 

The  third  parental  duty  is  that  of  maintenance.  It  is  a  plain 
precept  of  universal  law  that  young  and  tender  beings  should  be 
nurtured  and  brought  up  by  their  parents ;  and  this  precept  have 
all  nations  enforced.  So  well  secured  is  the  obligation  of  main- 
tenance that  it  seldom  requires  to  be  enforced  by  human  laws." 
Are  we  brought  into  this  world  to  perish  at  the  threshold  by  suffer- 
ing and  starvation  ?  No ;  but  to  live  and  to  grow.  Some  one,  then 
must  enable  us  to  do  so;  and  upon  whom  more  justly  rests  that 
responsibility  than  upon  those  who  brought  us  into  being?  Hence, 
as  Puffendorf  observes,  the  duty  of  maintenance  is  laid  on  the 
parents,  not  only  by  Nature  herself,  but  by  their  own  proper  act 
in  bringing  the  children  into  the  world.  By  begetting  them,  they 
have  entered  into  a  voluntary  obligation  to,  endeavor,  as  far  as  in 
them  lies,  that  the  life  which  they  have  bestowed  shall  be  sup- 
ported and  preserved.** 

57.  1  Kent,  Com.  189.  58.  Puff.  Law  of  Nations,  b.  4,  c. 

11;  1  Bl.  Com.  447. 
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intenoDce  is  that  support  which  one  person  .givee  to  another 
for  his  living.  This  word,  used  by  common-law  writers,  corre- 
sponds with  the  civil-law  term  "  aliment."  "•  The  obligation  on 
the  parent's  part  to  maintain  the  child  continues  xmtil  the  latter 
is  in  a  condition  to  provide  for  his  own  mainftenance;  and  it 
extends  no  further,  at  common  law,  than  to  a  necessary  support.'^ 
The  Soman  system  carried  this  obligaticm  so  far  that  it  would  not; 
s^er  a  parent  at  his  d«ath  totally  to  disinherit  his  child  without 
ejqpreesly  giving  his  reasons  for  so  doing.*^  And  the  laws  of 
Athens  were  to  the  same  purport.*^  Blackstone  does  not  appear  to 
approve  of  carrying  natural  obligation  so  far.  And  he  cites 
Grotius  in  support  of  a  distinction  which  limits  the  child's  natural 
right  to  necessary  maintenance ;  what  is  more  than  that,  depending 
solely  upon  the  favor  of  parents,  or  the  positive  constitutions  of 
the  municipal  law,**  Coke  observes  that  it  is  "  nature's  provision 
to  assist,  maintain,  and  console  the  child*"  ** 

§  781.  Father^s  Support. 

The  father  is  liable  for  support  to  his  children,  usually  by 
statute  in  this  country,*"  but  equity  will  not  interfere  to  force  a 


59.  Cf.  Macphers.  Inf.  810,  and 
Fraaer,  Baient  &  Child,  85. 

60.  Kent,  Com.  190;  1  Bl.  Com. 
.448. 

61.  Dig.  28,  230;  Nov.  115,  e.  3. 
The  statutes  of  some  of  the  United 
States  favor  this  doctrine  to  nearly 
the  same  extent.  A  ehild  is  not  disin- 
herited, at  least  by  mere  omission 
from  tiie  will. 

62.  2  Potter,  Greek  Antiq.  351. 

68.  Grot.  De  J.  B.  et  P.,  I.  2,  c  7, 
n.  3 ;  1  Bl.  ConL  448. 

64.  See  2  Kent,  Com.  190. 

65.  Cook  V.  Echols  (Ala.  App.),  80 
8o.  680;  In  re  Guertin's  Child,  5 
Alaska,  1. 

In  a  suit  by  an  adult  invalid  child 
against  his  parents  for  maintenance, 
evidence  of  the  latter 's  ability  to  con- 
tribute to  complainant's  support  was 
admissible  on  a  preliminary  applica- 
tion for  maintenance,  costs,  and  coun- 
sel fees  pendente  lite.  Paxton  v.  Pax- 
ten,  150  Cal.  667,  89  P.  1083 ;  McKeon 
T.  Byington,  70  Conn.  429,  39  A.  853; 


State  V.  MiUer  (Pel.  1902),  3  Penne- 
will,  518,  52  A.  262;  McConnell  v. 
Bogaert,  208  HI.  App.  582;  Wheeler 
V.  State,  51  Ind.  App.  622,  100  N.  E. 
25;  Guthrie  County  v.  Conrad,  133  la. 
171,  110  N.  W.  454;  Rounds  Bros.  v. 
McDaniel,  133  Ky.  669,  118  S.  W. 
956;  Bailey  v.  Penick  (Ky.  Super. 
1888),  10  Ky.  Law,  239;  Burrill  v. 
Sermini,  229  Mass.  248,  118  N.  E. 
331;  Lufkin  v.  Harvey,  154  N.  W. 
1097;  Bobinson  v.  Robinson,  168  Mo. 
App.  639,  186  8.  W.  1032,  154  S.  W. 
162 ;  White  v.  White,  180  S.  W.  1004 ; 
Walters  v.  Niederstadt  (Mb,' App.), 
194  S.  W.  514;  Finkelstein  v.  Pinkel- 
stein,  161  N.  Y.  S.  166,  174  App.  Div. 
416;  State  v.  Langford  (Ore.),  176  P. 
197;  In  re  Henkel's  Estate,  13  Pa. 
Super.  Ct.  337;  Memphis  Steel  Con.st. 
Co.  V.  Lister,  138  Tenn..  307,  197  S. 
W,  902 ;  White  v.  McDowell,  74  Wash. 
44,  132  P.  734  (although  mother  re- 
married) ;  In  re  Northcutt,  148  P. 
1133. 
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father  to  support  his  mioor  child  in  the  absence  of  statutory  author^ 
ity  as  no  legal  obligation  to  support  is  recognized.** 

Where  a  father  abuses  his  children  they  may  under  statute  be 
released  from  parental  control,*^  but  this  does  not  release  him  from 
the  duty  to  support/*  and  although  the  child  has  left  home  this 
does  not  revoke  an  order  he  has  given  for  support/* 

The  father's  obligation  to  support  must  be  governed  by  the  law 
of  the  domicile  of  the  father.  So  where  an  adult  son  was  a  pauper 
living  in  a  jurisdiction  where  an  adult  pauper  son  is  entitled  to 
support  from  his  father,  but  the  father  lived  in  a  jurisdiction 
where  there  is  no  such  obligation  the  father  is  not  bound  to  support 
the  son.^* 

§  782.  Mother's  Support 

The  mother  is  not  at  common  law,  during  the  life  of  the  father, 
bound  to  support  the  chilc^,^^  even  if  the  father  is  imprisoned  for 
crime,'^  and  the  mother  can  compel  the  father  to  support.^* 

The  mother,  however,  after  the  death  of  the  father,  becomes  the 
head  of  the  family.  She  has  the  like  control  over  the  minor  chil- 
dren as  he  had  when  living;  and  she  is  then  bound  to  support 
them,  if  of  suflScient  ability.'^*  This  we  hold  to  be  the  rule  most 
conformable  to  natural  justice ;  though  there  are  cases  and  statutes 
which  would  seem  to  exempt  her  from  such  obligations.^*  A  court 
of  chancery  will  not  readily  make  the  support  and  education  of 
infant  children  a  charge  upon  the  property  of  their  widowed 
mother,  nor  upon  that  of  a  stepfather  who  has  not  undertaken  to 
sitand  in  place  of  a  father,  while  their  own  means  are  ample.'*    In 


66.  Bawlings  v.  Kawlings  (Miss.)* 
83  So.  146;  Huke  v.  Huke,  44  Mo. 
App.  308.  See  Ailing  v.  Ailing,  52  N. 
J.  Eq.  92,  27  Atl.  655. 

67.  Hutchinson  v.  Hutchinson,  124 
Cal.  677,  57  P.  674. 

68.  Leibold  v.  Leibold,  158  Ind.  60, 
62  N.  E.  627;  Bankin  t.  Bankin,  83 
Mo.  App.  335. 

69.  McKeon  v.  Byington,  70  Conn. 
429,  39  A.  853. 

70.  Coldingham  Parish  Council  v. 
Smith  (1918),  2  K.  B.  90. 

71.  Leake  v.  J.  B.  King  Diy  Goods 
Co.,  5  Ga.  App.  102,  62  S.  E.  729 ;  In 
re  Lyons*  Estate,  137  N.  Y.  S.  171. 
See  State  v.  Beslin,  19  Ida.  185, 112  P. 
1053   (mother's  duty  under  statute). 


72.  Gleason  v.  City  of  Boston,  144 
Mass.  25,  10  N.  E.  476. 

73.  Alvey  v.  Hartwlg,  106  Md.  254, 
67  A.  132,  11  L.  B.  A.  (N.  S.)  678. 

74.  Dedham  v.  Natick,  16  Mass. 
140;  Missouri  P^c.  By.  Co.  v.  Palmer, 
55  Neb.  559,  76  N.  W.  169. 

75.  Whipple  v.  Dow,  2  Mass.  415: 
Dawes  V.  Howard,  4  Mass.  97 ;  2  Kent, 
Com.  191,  and  cases  eited;  supra,  § 
237. 

76.  Mowbray  v.  Mowbray,  64  lU. 
383.  A  widow,  on  her  remarriage,  is 
not  liable  for  the  ihaintenanee  of  a 
child  by  a  former  husband.  Besondy, 
He,  32  Minn.  385.  Where  a  mother 
has  maintained  her  infant  child  with- 
out the  order  of  the  court,  it  is  held 
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such  connection,  again,  it  is  wotth  considering  whether  the  child 
renders  any  valuable  services  to  a  remarried  mother  or  stepfather, 
or  confers  a  right  to  such  services.^^  In  general,  a  married  woman 
is  not  liahle  for  the  support  and  education  of  her  children  during 
the  lifetime  of  a  husband ;  and  if  she  renders  such  support  she  is 
entitled,  at  all  events,  to  an  allowance  from  the  estates  of  the  chil- 
dren/' or  if  she  dies  her  estate  is  not  to  be  charged  at  the  husband'a 
instance.^' 

If  the  father  is  alive  and  unable  to  maintain  his  child,  main- 
tenance will  be  allowed  without  considering  the  ability  of  the 
mother,  though  she  may  have  a  separate  income/^ 

§  783.  Mother's  Pension  Acts. 

The  so-called  mother's  pension  acts  are  upheld  in  a  recent  case. 
A  statute  authorizing  the  court  to  find  that  children  are  dependent 
and  permitting  them  to  remain  in  the  custody  of  the  mother,  and 
fixing  the  amount  that  the  county  shall  contribute  to  their  support, 
is  valid.  The  State  as  parens  patriae  has  the  power  to  assume  the 
custody  and  control  of  a  child  upon  the  sole  ground  of  the  parent's 
inability  to  support  it.  In  a  state  of  organized  society  the  rights 
of  the  parent  are  largely  subordinate  to  those  of  the  community, 
and  whenever  a  breach  of  the  parental  trust  occurs,  no  matter  from 
what  cause,  of  such  a  nature  that  the  fundamental  welfare  of  the 
child  is  endangered,  at  that  moment  the  State's  right  to  assume  its 
guardianship  arises*  The  State  has  power  in  the  premises  when- 
ever the  child's. poverty  reaches  a  menacing  stage.*^ 


that,  upon  his  decease,  she  can  claim 
for  past  maintenance  only  such  sum 
as  will  effectually  indemnify  her  for 
what  she  has  spent,  without  reference 
to  the  amount  of  his  fortune.  Bruin 
▼.  Knott,  9  Jur.  979,  She  may  hare 
made  a  gift  of  maintenance  to  him 
so  as  to  be  precluded  from  claiming 
anything  afterwards  by  way  of  rec- 
ompense. In  re  Cottrell's  Estate,  L. 
R.  12  Eq.  566.  But  in  any  ease  the 
widowed  mother  is  entitled  to  a  rea- 
sonable allowance  out  of  her  chil- 
dren's estate  for  their  maintenance, 
where  her  own  means  are  limited. 
Wilkes  T.  Rogers,  6  Johns.  566 ;  Hey- 
ward  ▼.  Cnthbert,  4  T)e«aUfl.  445;  Os- 
borne V.  Van  Horn,  2  Fla.  360;  Brad- 


shaw  V.  Bradshaw,  1  Buss.  528 ;  Pyatt 
V.  Pyatt,  46  N.  J.  Eq.  285.  But  the 
widowed  mother  who  undertakes  to 
support  the  children  from  her  own 
means  cannot  be  compelled  by  her 
creditor  to  charge  their  fund.  Han- 
ford  V.  Prouty,  133  111.  339. 

77.  Englehardt  v.  Tung,  76  Ala. 
534. 

78.  Gladding  v.  FoUett,  95  N.  T. 
652. 

79.  Phelps  T.  Daniel,  86  6a.  363. 

80.  Macphers.  Inf.  224;  Haley  t. 
Bannister,  4  Madd.  275. 

81.  State  T.  Klasen,  123  Minn.  382, 
14a  N.  W.  984,  49  L.  B.  A.  (N.  8.) 
597. 
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§  784.  Ability  of  Parent  to  Support  Child. 

Where  the  inability  of  the  father  to  comply  with  an  order  of 
the  court  to  support  ohildren  is  bona  fide  the  court  cannot  compel 
the  father  to  learn  a  new  trade  or  to  acquire  a  profeasion  or  find 
employment  where  his  own  trade  becomes  temporarily  unpTofit- 
able/^  but  the  fact  that  the  father^  a  mining  engineer,  is  unable  to 
get  work  in  his  profession  is  no  defence  to  a  charge  for  failure  to 
provide  for  his  child,  as  he  should,  if  he  cannot  get  the  kind  of 
vvork  which  he  wants,  do  any  kind  of  work  he  can  get.** 

§  785.  Duty  to  Stepchildren. 

In  absence  of  special  statutes  to  the  contrary,  the  father-in-law 
is  not  obliged  in  this  country  to  maintain  his  stepchildren,  and 
consequently  is  not  entitled  to  their  earnings,"*  but  if  a  husband 
adopts  a  minor  child  of  his  wife  by  a  former  marriage,  and  holds 
him  out  to  the  world  as  his  own,  he  will  be  liable  for  his  support.**^ 

A  stepfather  may  be  held  liable  for  necessary  medical  attention 
furnished  his  srtepson  where  the  stepson  was  treated  at  the  home  of 
a  relative  and  the  defendant  had  paid  other  bills  for  him,  and  the 
boy  lived  with  the  defendant  before  and  after  the  illness  and  dur- 
ing the  illness  the  defendant  visited  the  boy  and  saw  the  plaintiff 
attending  him  there  and  made  no  complaint  although  he  had  not 
hired  him.  Under  these  facts  the  jury  might  well  find  that  the 
defendant  stood  in  the  relation  of  a  parent  to  the  boy  and  had 
assumed  the  obligation  of  providing  him  with  necessaries."* 


§  786.  Value  of  Parental  Education,  Support,  &c. 

In  assessing  damages  recoverable  by  a  minor  child  for  the  death 
of  a  parent  by  the  negligence  of  carriers,  courts  incline  sometiniee 
to  consider  the  reasonable  prospective  expectation  of  pecuniary 
benefit  to  that  child  by  way  of  education  and  support,  and  physical 
and  moral  training,  had  that  parent  survived.*^ 


52.  WeU3  V.  Wells  (Wash.),  1«9 
Pac.  970,  Xi.  E.  A.  1918C,  291. 

53.  Hunter  v.  State  (Okla.  Crim. 
Bep.),  134  Pac.  1134,  L.  B.  A.  1915A, 
564. 

84.  Commonwealth  t.  Hamilton,  6 
Mass.  253,  275;  Prcto  v.  Brown,  4  Ih 
€75 ;  Worcester  T.  Marchant,  14  Pick. 
510;  BeRondy,  Be,  32  Minn.  385;  Mc- 
MahiU   T.   Estate    of  McMahm,   113 


III.  461;  Bond  T.  Iioekwood,  33  VL 
212 ;  §  273,  post. 

85.  Murray  v.  Bedell,  21  Hun,  40S. 
See  Monk  v.  Hurlburt,  151  Wis.  41, 
138  N.  W.  69. 

88.  Monk  ▼.  Hurlburt  (Wis.),  138 
N.  W.  59,  42  L.  B.  A,  (N.  8.)  535. 

87.  Tuteur  ▼.  Chicago  B.,  77  Wis. 
505 ;  Bailway  Co.  v.  Maddry,  57  Ark. 
306. 
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§  787.  Liability  of  Parents  to  Third  Persons,  in  Absence  of 
Agreement. 

There  can  be  no  doubt  that  a  parent  is  nnder  a.  natural  obliga* 
tion  to  provide  necessaries  for  his  minor  children.  But  how  that 
obligation  is  to  be  enforced  i&  not  so  clear. ^^  In  fine,  either  an 
express  promise^  or  circiunstanees  from  which  a  promise  by  the 
father  can  be  inferred,  is  essentia]."" 

The  English  decisions  are  dearly  against  allowing  the  child  to 
pledget  his  father's  credit  for  necessaries  to  enforce  a  moral  oUiga- 
tion.  There  mast  be  some  contract,  express  or  implied,  in  order 
to  chai^  him.  If  a  child  be  turned  upon  the  world  by  his  father, 
he  can  only  apply  to  the  parish,  and  they  will  compel  the  father, 
if  of  ability,  to  pay  for  his  support.  Says  Lord  Abinger:  *'  In 
point  of  law,  a  father  who  gives  no  authority,  and  enters  into  no 
conrtraot,  is  no  more  liable  for  goods  supplied  to  his  son,  than  a 
brother,  or  an  uncle,  or  a  mere  stranger  would  be.  From  the  moral 
obligation  a  parent  is  under  to  provide  for  his  children,  a  jury  are^ 
not  unnaturally,  disposed  to  infer  against  him  an  admission  of  a 
liability  in  respect  of  claims  upon  his  son,  on  grounds  which  war- 
rant no  inference  in  point  of  law."  •** 

Yet  the  rule  of  principal  and  agent  is  to  be  reasonably  enforced ; 
and  in  all  cases  where  there  appears  neither  palpable  moral  delin- 
quency on  the  part  of  the  parent,  nor  evidence  of  authority  actually 
conferred  upon  his  son,  nor  a  contract  by  the  parent  himself  or  his 
other  agentsj  the  parent  cannot  be  held  liable  for  the  general  con- 
tracts of  the  child.  A  conditional  offer  to  pay  for  goods  ordered 
of  a  stranger  by  the  child  must  have  been  clearly  accepted  in  order 


S8.  1  Bl.  Com.  447  j  Edwards  v. 
Davis,  16  Johns.  285;  In  re  Rjdet,  11 
Paige,  188;  2  Kent,  Com.  190.  In 
New  York  there  is  some  confusion  of 
opinion.  Cf.  Baymond  v.  Loyl,  10 
Barb.  4'83,  'with  New  York  cases, 
Mtpra.  But  the  doctrine  of  an  implied 
agency  of  necessity,  upon  the  minor 
child's  pledge,  was  applied  in  the 
late  caie  of  Porter  v.  Powell,  79  la. 
151,  where  the  minor  daughter  while 
living  away  from  home,  and  support^ 
ing  herself  by  permission  from  her 
own  €!aiDihg3,  fell  sick  and  incurred  a 
bill  for  medical  attendance  without 
hoT  fntherM  knnwled<:c.  And  see 
Coo7»er  v.  McNamara  (1894),  la. 


.  S9,  McMillan  v.  Lee,  78  HI.  443; 
Freeman  v.  Robinson,  38  N.  J.  L.  383; 
Tomkins  v,  Tomkins,  3  Stockt.  517. 
As  to  the  wife's  authority  to  bind 
her  husband  for  the  child's  neces- 
saries, see  Schouler,  Hus.  &  Wife,  § 
101 ;  supra,  §§  61,  337,  239.  One  who 
encourages  wife  and  child  to  live 
apart  from  the  husband  and  father  is 
the  less  entitled  to  recover  for  ths 
necessaries  of  either.  Schnuokle  Yk 
Bierman,  89  HI.  454. 

SO.  Mortimore  v.  Wright,  6  M»  & 
W,  482.  And  see  Shelton  v.  Sprin- 
gett,  11  C.  B.  452,  20  E.  L.  &  Eq. 
S81 ;  Seaborne  v.  Maddy,  9  Gar.  &  P. 
497. 
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to  coDfititute  such  ratification  as  will  bind  tho  parent  who  makes 
it.^^  And  in  numerous  instances  have  courts  refused  to  make  the 
father  liable  on  the  ground  of  an  implied  agency  to  the  child.*' 
Under  the  most  favorable  aspect  of  the  infant's  right  to  bind  his 
father  as  agent,  a  third  person  furnishing  goods  must  take  notice^ 
at  his  peril,  or  what  is  necessary  for  the  infant  according  to  his 
precise  situation;^*  And  the  oral  promise  of  a  father  to  pay  a 
debt  of  his  child  not  incurred  for  necessaries,  in  consideration  of 
the  creditors  forbearing  to  sue  the  child,  must  be  treated  as  a 
promise  to  pay  the  debt  of  another,  and  hence,  under  the  Statute 
of  Frauds,  not  enforceable.'* 

There  is  a  strong  current  of  American  authority  holding  the 
father  liable  in  such  cases  on  the  theory  of  quasi-contract.  A  par- 
ent is  under  a  natural  duty  to  furnish  necessaries  for  his  infant 
children ;  and  if  the  parent  neglect  that  duty,  any  other  person  who 
supplies  them  is  deemed  to  have  conferred  a  benefit  on  the  delin- 
quent parent  for  which  the  law  raises  an  implied  promise  to  pay 
on  the  part  of  the  parent.**  The  liability  at  common  law  of  the 
parent  to  support  the  child  was  not  well  defined,  but  in  most 
American  States  it  has  been  held  that  the  obligation  is  not  merely 
moral  but  legal  and  enforceable  as  a  l^al  common-law  duty.  It 
follows,  therefore,  that  if  the  parent  neglects  that  duty  any  other 
person  who  supplies  such  necessary  attention  to  the  child  is  deeiped 
ordinarily  to  have  conferred  a  benefit  on  the  delinquent  parent  for 
which  the  law  raises  an  implied  promise  to  pay  on  the  part  of  the 
parent." 

Parents  are  bound  to  supply  a  minor  child  with  the  neoessaries 


91.  Andrews  ▼.  Garrett,  6  C.  B.  (N. 
S.)  262. 

92.  Eitcl  v.  Walter,  2  Bradf.  Sur. 
287;  Bajmond  v.  Loyl,  10  Barb.  483; 
Bushnell  v.  Biahop  HiU  Colony,  28 
HI.  204;  Tyler  v.  Arnold,  47  Mich. 
564.  See  Loomis  v.  Newhall,  15  Pick. 
159. 

9S.  Van  Valkenbarg  ▼.  Watson,  13 
Johns.  480;  Gotts  ▼.  Clark,  78  111.  229. 
Cf.  Murphy  t.  Ottenheimer,  84  HI. 
3ff. 

9ft.  Dexter  v.  Blanchard,  11  Allen, 
365.  Goods  being  sold  to  the  minor 
without  the  father 's  knowledge,  order, 
or  consent,  his  subsequent  promise  to 
pay  therefor  is  without  binding  con* 


sideration.    Freeman  t.  Robinson,  38 
N.  J.  L.  383. 

This  rule  of  agency  is  sometimes 
allowed  to  operate  for  the  parent's 
own  benefit  as  against  a  third  party; 
the  child  who  could  not  bind  himself 
being  treated  as  the  parent's  agent. 
Darling  v.  Noyes,  32  la.  96. 

95.  Van  Valkinbnrgh  t.  Watson,  13 
Johns.  480,  7  Am.  Dec  395;  De  Brau- 
were  ▼.  De  Brauwere,  203  N.  Y.  460, 
96  N.  E.  722. 

96.  Wallace  v.  Cox  (Tenn.),  1S8  8. 
W.  611,  L.  B.  A.  1917B,  690  (medi- 
cal serrices). 

Where  the  parental  dvtf  is  not  neg^ 
lected   there   is   no    liability   on  th^ 
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of  life.  They  may  be  held  liable  to  pay  for  necessaries  furnished 
by  a  third  person  to  a  minor  child  without  their  contract  or  consent 
where  there  is  an  omission  of  duty  on  their  part  to  furnish  neces- 
saries^ as  where  the  need  exists  and  the  parents  refuse  or  neglect 
to  act^  or  in  case  of  some  special  exigency  rendering  the  interfer- 
ence  of  the  third  person  reasonable  and  proper,  as  in  case  of  illness 
at  a  distance  from  the  parental  home.*^  So  where  a  stranger  took 
a  child  under  an  agreement  by  the  father  to  leave  it  with  the 
stranger  until  the  child  came  of  age^  and  the  father  after  a  time 
took  the  child  back  in  breach  of  his  agreement,  the  stranger  can 
recover  in  quantum  meruit  for  maintenance  already  furnished  to 
the  child,'®  but  a  stranger  attempting  to  recover  from  a  father  for 
support  to  a  minor  child  must  prove  the  father's  n^lect  to 
provide.** 

The  father  has  a  right  to  furnish  the  support  at  his  own  home, 
and  hence  a  child  who  leaves  his  home  without  good  cause  cannot 
pledge  his  father's  credit  even  for  necessaries.^  Whenever  a  minor 
son  or  daughter  has  left  the  father's  home,  the  cause  should  be 
ascertained ;  for  the  disobedience  of  children  is  not  to  be  encour- 
aged in  any  event,*  and  the  father  has  also  a  right  to  furnish  the 
support  in  his  own  way,  hence  is  not  liable  where  the  child  has 


father  in  the  absence  of  express  con- 
tract. So  where  a  minor  son  left 
home  to  attend  school  contrary  to  hia 
father's  wishes  the  father  is  not  liable 
for  medical  services  furnished  to  the 
son  without  his  knowledge  where  in- 
formation of  the  son's  illness  could 
easily  have  been  given  to  the  father. 
Sasaaman  v.  Wells,  178  Mich.  167, 
144  N.  W.  478. 

97.  Huffman  v.  Hatcher,  178  Ky. 
8,  198  S.  W.  236>  L.  B.  A.  1918B,  484; 
Lufkin  V.  Harvey,  131  Minn.  239, 154 
N.  W.  1097,  L.  R.  A.  1916B,  1112. 

98.  Gordon  v.  Wyness,  155  N.  Y. 
Supp.  162. 

99.  Smith  v.  Gilbert,  80  Ark.  525, 
98  S.  W.  115;  Dumser  v.  Underwood, 
68  HI.  App.  623;  Sassaman  v.  Wells, 
178  Mich.  167,  144  N.  W.  478; 
(1911),  Be  Brauwere  v.  Be  Brauwere, 
96  N.  E.  722,  203  N.  T.  460  (aifirming 
order  129  N.  T.  S.  587,  144  App.  Biv. 
521,    which    affirms    judgment,    1910, 


126  N.  Y.  S.  221,  69  Misc.  472); 
Loucks  V.  Butcher,  112  N.  Y.  8.  269 ; 
Snell  V.  Ham  (Tex.  Civ.  App.),  151 
S.  W.  1077 ;  Gordon  v.  Potter,  17  Vt. 
348. 

1.  Glynn  v.  Glynn,  94  Me.  465;  4S 
A,  105;  Byer  v.  Helson,  117  Me.  203, 
103  A.  161;  Brosius  v.  Barker,  154 
Mo.  App.  657,  136  8.  W.  18.  See, 
however,  Bradley  v.  Keen,  101  HI. 
App.  519.  See  Miller  v.  McKinney, 
45  HI.  App.  447.  Where  parents  after 
divorce  agreed  that  the  father  should 
have  custody  of  the  minor  son,  and 
the  latter  goes  to  live  with  his  mother 
without  good  cause  or  consent,  the 
mother  cannot  render  the  father  liable 
for  his  son's  board  against  the  fa- 
ther's refusal.  Cushman  v.  Hassler, 
82  la.  295. 

2.  Baymond  v.  Loyl,  10  Barb.  483; 
Angel  V.  McLellan,  16  Mass.  28; 
Weeks  v.  Merrow,  40  Me.  151. 
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services  performed  by  a  person  different  from  the  one  authorized 
by  the  father.*  A  claim  against  a  parent  for  his  minor  child's 
necessaries  may  be  outlawed  by  limitations.* 

§  788.  Child  as  Agent  for  Parent. 

Let  us  here  inquire  how  far  the  child  may  bind  his  father  as 
agents  A  father  is  not  bound  by  the  contracts  or  debts  of  his  son 
or  daughter,  even  for  necessaries,  as  a  rule,  unless  the  circum- 
stances show  an  authority  actually  given  or  to  be  legally  inferred.* 
The  principles  of  agency  as  between  father  and  child  might  seem 
analogous  to  those  which  govern  the  relation  of  husband  and  wife; 
which  last  have  already  been  considered  at  some  length.  On  the 
one  hand,  the  father  should  be  compelled  to  discharge  his  legal  and 
moral  obligations  as  a  parent,  by  providing  suitable  necessaries; 
on  the  other,  he  should  not  be  prejudiced  by  the  acts  of  his 
imprudent  child. 

If,  then,  the  infant  child  resides  at  home,  it  is  to  be  presumed 
that  the  father  furnishes  whatever  is  necessary  and  proper  for  his 
maintenance;  and  a  proper  support  being  rendered,  under  such 
circumstances,  a  third  person  cannot  supply  necessaries  and  charge 
the  father.  So  far,  all  is  clear.  Wherever  the  infant  is  svb 
potesiate  parentis  in  fact,  there  must  be  a  clear  and  palpable  omis- 
sion of  duty  in  this  respect,  on  the  part  of  the  parent,  to  render 
him  chargeable,  unless  he  has  conferred  actual  authority  or  made 
express  contract.^  The  converse  of  this  rule  has  more  than  once 
been  suggested  in  our  American  courts;  namely,  that  where  the 
father  abandons  his  duty,  so  that  his  infant  child  is  forced  to  leave 
his  house,  he  is  liable  for  a  suitable  maintenance  furnished  the 
child  elsewhere. "^  And  upon  this  doctrine  was  a  Connecticut  case 
based  many  years  ago,  where  an  infant  child  had  "  eloped  '*  from 


8.  SuUivan  v.  Liggina,  149  N.  T.  S. 
517. 

4.  Pryor  v.  West,  72  Ga.  140. 

5.  2  Kent,  Com.  192;  CromweU  v. 
Benjamin,  41  Barb.  558;  Gordon  v. 
Potter,  17  Vt.  348;  Pidgin  v.  Cram, 
8  N.  H.  350;  Raymond  v.  Loyl,  10 
Barb.  483;  Tomkins  v.  Tomkins,  3 
Stock t.  512 ;  Van  Valkenburg  v.  Wat- 
Bon,  13  Johns.  480;  Mortimore  v. 
Wright,  6  M.  &  W.  482;  Kelley  ▼. 
Davis,  49  N.  H,  187. 

6.  Tomkins  v.  Tomkins,  3  Stockt. 
512;  Townsend  ▼.  Bumham,  33  N.  H. 


27;  Clinton  v.  Rowland,  24  Barb,  634; 
Keaton  v.  Davis,  IS  Ga.  457;  Gottsv. 
Clark,  78  HI.  229;  Rogers  v.  Turner, 
58  Mo.  116.  The  parent's  contract 
or  failure  to  supply  must  be  averred 
and  shown  by  the  claimant.  Mc- 
Laughlin y,  McLaughlin,  159  Pa.  8t. 
489;  Conboy  v.  Howe,  59  Conn.  112. 
And  ratification  by  allowing  the  child 
to  wear  or  consume  requirea  suitable 
proof.    Ih. 

7.  Owen  v.  White,  5  Port  435,  and 
cases  cited  in  the  two  preceding  notes. 
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Ilia  father's  iMmse  for  fear  of  personal  violence  and  abuse ;  and  his 
necessary  support  and  education  were  furnished  by  a  stranger/ 

Th&  child  may  be  the  agent  of  the  parent  as  shown  by  the  cir- 
cumstances^* but  the  acts  of  the  child  do  not  make  the  parent  liable 
in  the  abseoce  of  special  authority, ^^  and  the  mere  relationship  of 
parent  and  child  does  not  authorize  a  presumption  of  general 
agency  .between  them,^^  although  the  child's  agency  as  to  necessaries 
may  be  implied  in  case  of  abandonment  by  the  parent." 

A  child  dealing  at  a  store  as  a  known  agent  for  the  parent  does 
not  become  personally  liable  although  he  has  come  of  age,"  but  a 
special  power  of  attorney  given  by.  a  parent  to  a  child  does  not 
authorize  the  child  to  make  a  conveyance  to  herself  of  the  parent's 

^  '  I 

property." 

The  mere  relationship  of  parent  and  child  is  not  engugh  to 

purchase,  or  that  plaintiff  was  justi- 
fied in  assuming  that  he  so  acted,  pre- 
cluding a  recovery  from  him  for  the 
balance  due.'  Fisher  v.  Lutz,  146  Wis. 
664,  132  N.  W.  592;  M^Mahon  v. 
Smith,  121  liT.  Y.  S.  736,  136  App. 
Div.  839 ;  Cousins  v.  Boyer,  100  K.  *Y. 
S.  200,  114  App.  Div.  787;  Peacock 
v.: Linton,  22  B.  I.. 328,  47  A.  887/52 
L.  IL  A.  192  (tutoring  in  vacation) ; 
Hickox  V.  Bacon,  17  S.  D.  563,  97  N. 
W.  547;  Cot  v.  W.  A.  Cbanfllor  ftSon 
(Tex.  Civ.  App.),  181  S.  W.  56Q. 

Where  the  parent  sends  the  chUd 
to  a  particular  dentist  and  he  goes  to 
another,  he  is  a  special  agent  only  and 
the  dentist  cannot  recover.  Dumser 
V.  Undervood,  68  111.  Apfp.  121;  Cos 
v.  Moon,  260  lU.  76,  102  N.  K  1074; 
Starcher  v.  Thompson,  35  S.  D.  3X1, 
152  N.  W.  99. 

11.  Mott  V.  Scboles,  131  N.  T.  S. 
811,  147  App.  Biv.  82;  Habh^gger  t. 
King,  149  Wis.  1,  185  N.  W.  166; 
McDonald  v.  City  of  Spring  Valley 
(in.),  120  N.  E.  476,  209  111.  App.  7 
(parent  not  agent  of  ohild). 

012.  Finn  v.  Adams,  138  Mach,  258,. 
1>1  N.  W.  533,  11  Det.  Leg,  N.  552. 

18.  Emery^ird-Thayer  Dry  Gtoods 
Co^  V.  Coomer.,  87  Mo.  App-  404, 

14.  In  re  Aeken's  Estate,  144  Ala. 
51»^  128  N.  W.  187. 


8.  Stanton  v..  Wilson,  3  Day,  37, 
But  the  point  decided  nvas  a  different 
one. 

9.  Apgar  v.  ConneU,  140  N.  Y.  S. 
705,  79  Misc.  ^31 ;  Center  v.  ^ush,  71 
N.Y.S.767,35  Mi3C.294;A.  Alschu- 
ler  &  Sons  v.  Anderson,  142  III.  App. 
323;  Anderson  v.  Lemker  (la.),  ^162 
N.  W.  7  (father  liable  to  tradesman 
furnishing  goods  which  he  had  au- 
thorized son  to  order  whether  trades- 
man knew  of  authorily'  and  whether 
or  not  goods  were  neeessaried)* 

10.  Doyle  v.  Peerless  Motor  Oar  Co. 
of  New  England,  226  Mass.  561,  116 
N.  E.  257;  Bishworth.  v.  Moss  (Tex. 
Civ.  App.),  191  S,  W>  843;  Hood  & 
,Tohn8on  v,  PelhaBi,  Bits  ft  Co.,  5  Ala. 
App.  471,  50  So.  767. 

Plaintiff  sold  a  piano  to  defend^ 
ant's  infant  son,  who  did  not  state 
that  be  bought  as  agent,  but  merely 
stated  that  he  had  to  consult  his  folks 
before  buying.  A  receipt  for  a  part 
XmymeDt  was  issued  to  the  infant  in 
his  own  name^  and  plaintiff  took  the 
infant's  individual  note  for  the  bal- 
ance^and  brought  suit  thereon,  which 
he  discontinued  when  learning  of  the 
infancy.  Defendant  had-  paid  for 
necessairy  articles  for  lise  on  his*  farm 
bonglit  by  the  infant  son.  .  Held,  not- 
to  show  that  the  Bon  aeted.  as  the 
agent   of   defendant   in   making   the 

65 


§  789 


FASENT   AND   CHILD* 


866 


charge  tne  parent  on  contracts  not  for  necessaries  entered  into  bv 
the  child,  and  some  express  or  implied  authority  must  be  shown. 
So  a  minor  son  operating  his  father's  car  for  his  own  pleasure  who^ 
without  fault  on  his  part,  injures  a  boy,  has  no  authority  to  engage 
a  doctor  to  attend  the  boy  so  as  to  render  tbe^' father  liaUe  for  the 
doctor's  fees.*^ 

The  son's  purchases  may  be  ratified  by  the  father  *•  by  his 
promise  to  pay  for  it/^  but  where  a  son  did  not  assume  to  act  as 
the  agent  of  the  father  in  a  transaction,  and  he  had  no  authority 
to  act  therein,  there  can  be  no  ratification.  ^* 

§  789.  Agreements  to  Support. 

An  agreement  by  the.  father  to  pay  another  for  support  of  the 
children  is  enforceable,^^  and  such  an  agreement  may  bind  the 
father  although  no  specific  sum  for  support  is  named  in  it,*^  and 
he  is  also  liable  for  purchases  made  by  the  child  with  the  father's 
knowledge  and  consent."^ 

But  very  slight  evidence  may  sometimes  warrant  the  inference 
that  a  contract  for  the  infant's  necessaries  is  sanctioned  by  the 
father ;  so  zealous  is  the  court  to  enforce  a  moral  obligation  where- 
ever  it  can.  English  authority  to  thp  same  effect  is  not  equally 
pointed ;  "  but  the  American  rule  is  certainly  humane  and  liberal 
in  this  respect.     Thus,  the  father  is  held  bound  for  necessaries^ 


15.  Habhegger  t.  King  (Wis.),  135 
N.  W.  166,  39  L.  R.  A.  (N.  8.)  881. 

16.  White  V.  King,  133  N\  Y.  S.  962 ; 
Poe  V.  Pevsner,  175  111.  App.  394. 

17.  Smith  T.  Church,  5  Hun,  109; 
Bisbee  t.  McManus,  229  Mass.  124, 
118  N.  E.  192;  Wells  v.  Scofield,  141 
N.  y.  S.  657,  157  App.  Div.  8. 

18.  Fisher  v.  Lutz,  146  Wis.  664, 
132  N.  W.  592. 

19.  William  &  Vashti.  College  v. 
Shatf ord,  203  111.  App.  390 ;  Myers  v. 
Saltry,  173  S.  W.  1138,  163  Ky.  481 
(motion  to  file  record  denied,  Myers 
V.  Same,  164  Ky.  350,  175  S.  W.  626) ; 
Medloek  t.  Isaacs,  144  Ky.  787,  139 
S.  W^  948;  Marks  v.  Wooster  (Mo. 
App.),  199  S.  W.  446;  Maxwell  ▼. 
Boyd,  123  Mo.  App.  334,  100  8.  W. 
540 ;  Johnson  T.  Johnson,  142  N.  Y.  S. 
416,  167  App.  DiT.  289. 

20.  Flugel  T.  Henschel,  6  N.  D.  265, 
69  N.  W.  195. 


21.  Auringer  t.  Cochrane,  225  Mass. 
273,  114  N.  £.  355. 

Where  children,  while  members  of 
their  father's  family,  acted  for  him 
in  the  purchase  of  necessaries,  or 
where  the  necessaries  were  purchased 
by  the  children  without  his  authority, 
*>ut  were  used  by  numbers  of  his 
household,  with  hia  knowledge,  or 
where  the  necessaries  were  purchased 
without  his  authority,  but  brougbt  to 
his  home  by  his  children,  and  he  knew 
the  facts,  and  made  no  objeetion 
thereto,  he  was  liable  for  reaJwmable 
-value  of  the  goods.  Marta  ▼.  Foil' 
hart,  142  Mo.  App.  348,  126  S.  W. 
964;  Armstrong  Clothing  Co.  t. 
Boggs,  90  Neb.  499,  133  N.  W.  1122. 

22.  Blackburn  t.  Maekey,  1  Car.  A 
P.  1 ;  Law  ▼.  Wilkin,  6  Ad.  ft  EL  781; 
oases  of  doubtful  legal  aathori4jr- 
See  Macphers.  Inf.  514,  515. 
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where  lie  kiiows  the  cireumstances,  and  makes  no  objection/*  ibid 
for  the  expenses  of  ednoafion  and  maintenance  furnished  on  his 
general  conflenty  and  in  his  negligence.'^  So,  too,  being  liable  once 
to  a  third  person,  tbe  father  may  be  held  liable  afterwards  by 
implication,  unless  his  revocation  is  made  clear  and  consistently 
adhered  to.^'  Doubtless  any  father  may  contract  for  supplies, 
necessary  or  unnecessary,  on  his  child's  account,  if  he  chooses  to.** 

§  790,  What  Constitutes  Support  or  "  Necessaries." 

"  H^ecessaries  "  for  the  furnishing  which  a  tradesman  can  hold 
the  father  include  food,  clothing,*'  washing,  medicines,  instruction 
and  suitable  places  of  residence.  The  tradesman  must  show  that 
the  goods  were  such  as  children  in  like  condition  of  life  are  usually 
supplies  with." 

§  791.  Medical  Expenses. 

Maintenance  and  care  include  the  duty  to  furnish  proper  med- 
ical attendance,**  including  even  a  surgical  operation  of  doubtful 
advantage  which  the  mother  alone  ordered.**  The  duty  of  the 
parent  to  care  for  the  child  involves  the  duty  of  procuring  for  him 
when  seriously  ill  proper  medical  attendance,  and  religious  belief 


as.  Swain  v.  Tyler,  26  Vt.  9; 
Thayer  v.  White,  12  Met.  343; 
Fowlkes  T.  Baker,  29  Tex.  135.  As 
where  he  knew  that  another  was 
boarding  his  minor  child  with  expect- 
ation of  reward.  Clark  v.  Clark,  46 
Conn.  5S6.  Or  upon  written  agree- 
ment with  his  diTorced  wife,  who  re- 
tains the  children.  Courtright  ▼. 
Courtright,  40  Mich.  633.  Cf.  Bald- 
win V.  Foster,  138  Mass.  449. 

84.  Thompson  v.  Dorsey,  4  Md.  Ch. 
149. 

26.  Plotts  T.  Rosebnry,  4  Dutch. 
146;  Mnrphy  v.  Ottenheimer,  84  111. 
39.  And  see  Deane  v.  Annis,  14  Me. 
26,  Notice  to  a  third  person  may  be 
waived  afterwards  by  the  parent's 
acts.    Bailey  v.  King,  41  Conn.  365. 

aa.  Bryan  v.  Jackson,  4  Conn.  288. 
And  see  Brown  v.  Beloaeh,  28  Ga. 
486;  Dean«  t.  Annis,  14  Me.  26;  Har- 
per v.  Lemon,  38  Ga.  227. 

27.  Bisbee  v.  McManus,  229  Mass. 
124,  118  N.  E.  192  (hats  and  veils 
necessaries) . 


Vnnece9$afy  JuUs  and  gowns  for 
minors  cannot  be  charged  to  father 
without  his  consent.  Auringer  ▼. 
Cochrane,  225  Mass.  273,  114  N.  E. 
355. 

28.  Dembinski's  Case  (Mass.),  120 
N.  E.  856;  Gately  Outfitting  Co.  ▼. 
Vinson,  182  S.  W.  133;  Cheever  ▼. 
Kelly,  96  Kan.  269,  150  P.  529. 

29.  Simoneau  v.  Pacific  Electric  By. 
Co.,  159  Cal.  494,  115  P.  320;  Leach 
▼.  Williams,  30  Ind.  App.  413,  66  N. 
E.  172 ;  Lamson  ▼.  Vamum,  171  Mass. 
237,  50  X.  E.  615;  Sassamen  T.  Wells, 
178  Mich.  167,  144  N.  W.  478;  Des 
Mond  V.  Kelly,  163  Mo.  App.  205,  146 
8.  W.  99;  Ketchem  v.  Marsland,  42 
N.  T.  8.  7,  18  Misc.  450  (person  with 
whom  child  is  temporarily  residing 
cannot  pledge's  father's  credit  for 
dentist's  bill  which  is  not  a  matter 
of  immediate  necessity) ;  Homeopatfaie 
Hospital  of  Albany  v.  Chalmers,  157 
N.  Y.  8.  1000,  94  Misc.  600;  Howell 
V.  Blesh,  19  Okla.  260,  91  P.  893. 

30.  French  v.  Burlinj^ame,  155  Mo. 
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is  no  excuse  for  failure  to  do  so.  The  correct  rule  requires  medical 
attexidaikce  in  such  a  manner,  and  on  suck  occasions  as  an  ordinarily 
prudenrt. person  solicitous  for  the  welfare  of  his  child  and  anxioui^ 
to  promote  its  recovery  would  provide.  Religious  belief  can  never 
be  an  excuse  for  omitting  any  legal  duty.^^ 

Gross  neglect  of  a  parent  to  procure  medical  attention  to  a  child 
whose  feet  are  frozen,  as  a  result  of  which  neglect  the  child  died, 
is  murder.  The  fact  that  defendant  wfts  a  laboring  roan  with  no 
means  to  pay  for  medical  attendance  is  no  defence  where  his  neigh- 
bors were  all  ready  to  help  him  if  called  upon  and  the  city  fur- 
nished a  competent  city  physician  and  the  defendant  made  no 
request  tp  anyone  for  over  ten  days,  at  the  end  of  which  tinae  it  was 
too  late  to  save  the  child's  life.** 

§  792.  Funeral  Expenses. 

A  father  is,  in  general,  liable  for  the  decent  funeral  expenses  of 
his  deceased  ihinor  child,*^  or  even  of  an  adult  child  who  is  incom- 
petent.** A  father  is  liable  for  the  burial  expenses  of  his  minor 
son,  incurred  without  his  express  authority,  if  the  son  had  been 
living  with  the  father  at  the  time  of  his  death;  and  there  is  no 
liability  if  the  son  leaves  the  home  of  the  father  voluntarily  and 
without  fault  on  the  part  of  the  father.  ,  Where,  however,  the 
father  drove  the  son  from  home,  he  had  lost  the. right  to  his  earn- 
ings,  but  there  would  be  no  emancipation  which  would  relieve  the 
father  from  the  duty  of  providing  necessities  for  the  son  in  the 
event  of  his  illness  and  the  father  remains  liable  for  hLs  burial 
expenses.       . 

At  caramon  law  a  father  is  bound  only  to  give  his  child  decent 
burial.  There  is  no  rule  of  law  prescribing  what  is  decent  burial. 
A  poor  man  commits  no  crime  where  he  clothes  the  corps©  and 
puts  it  in.  a  paper  box  and  digs  a  grave  in  a  wood  lot  and  buries  it 
there  without  religious  ceremony  of  a'ny  kind.  He  is  left  to  deter- 
mine what  kind  of  a  casket  shall  be  used  and  what,  if  any,  cere- 


App,  548,  134  S.  W.  1100.  Contra, 
Detwiler  y.  Bowers,  9  Pa".  Super.  Ct. 
473. 

81.  People  ▼.  Piersbn,  176  N.  Y. 
201,  6S  N.  E.  243,  63  L.  R.  A.  187; 
Owens  V.  State  (Okla.  Crim.  Rep.), 
116  Pac.  345,  36  L.  R.  A.  (N.  S.) 
€33. 

Sa.  SteliT  V.  Stat«,  92  Neb.  755,  139 
N.  W.  676,  46  L.  B.  A.  (N.  S.)  559. 


85.  P.  J".  Hunycutt  ▼.  Thompson, 
159  N.  €.  29,  74.  IS.  Ei  628;  Gobber  t. 
Emptin^,  129  N.  Y.'S.  4.  See  Sulli- 
van V.  Horner,  41  N.  J.  Eq.  299 ; 
Bair  v.  Robinson,  108  PSi.  St.  247. 

'84.  In  re  Van  Benbtirgh,  164  N.  Y. 
S.  966,  178  App.  Div.  237. 

85.  *P.  J.  Hnneycutt  &  Co.  v.  Thomp- 
son f^f.  O.),  74  8.  E.  628,  40  L.  R.  A. 
(NT.  8.)  488.  '     ' 
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flionies-aboiild  be  kad.  He  also  commitano  crime  in-  refusing  to 
i23:vite  his  wife's'  relatives  or  friends,  as  thej  had  no  legal  right  to 
be  pre^etit.     There  is  also  ilo  law  requiring  a  religious  ceremony/^ 

§  793.  Maintenance,  ^c,  in  Chancery;  Allowance  from  Child's 
Fortune. 

We  pass  from  maint^ance  under  statute  to  chancery  main- 
tenance^  a  topic  considered  in  connection  with  educatipn.  Main- 
tenance  as  ordered  by  courts  of  equity,  or  allowed  in  settlement  of 
a  trust  account,  has  grown  into  a  topic  of  considerable  magnitude, 
especially  under  the  English  system.  The  rule  is,  that  where  au 
infant  bas  property  of  his  own,  and  his  fathe^r  is  dead,  or  is  not 
able  to  support  him,  he  may  be  maintained  and  educated  as.  may  be 
fit,  out  of  the  income  of  property  absolutely  his  own,  by  th^  person 
in  whose  hands  the  property  is  held;  and  a  court  of  equity  wiU 
allow  all  payments  made  for  this  pujrpose,  which  appear  upon 
investigation  to  have  been  reasonable  and  proper.'*^  As  a  general 
rule,  the  father  must,  if  he  can,  maintain  f^s  well  as  educate  his 
infant  children,  whatever  their  circumstances  may  be;  and  no 
allowan<;e  will  be  made  him  out  of  their  property  while  his  own 
means  are  adequate  for  such  purposes,**  and  especially  not  wher^ 


80.  Beaton  r.  Oomin.,  149  Ky.  '49S, 
149  S.  W,;871,  42  L.  R.  A.  (N..  S.) 
211. 

S7.  Macphers.  Inf.  213;  2  Story, 
Eq.  Jnfia.,  §  1354;  Williams  v.  Wil- 
UamB  (Ala.),  81  So.  41;  Cooley  Vi 
StringfeUow,  164  Ala.  460,  $1  So. 
321;  State  t.  Layton  (Del.  Super. 
1834),  1  Har.  324;  First  Nat.  Bank 
T.  Greene  (Ky.  1908),  114  «.  W.  3«»; 
Funk's  Guardian  v.  Funk,  130  Ky» 
354,  113  S.  W.  419;  Ooninionwcaliai  v. 
Lee,  120  Ky.  433,  86  8.  W.  990,  27 
Ky.  Law,  806,  120  Ky.  433,  89  S;  W. 
731,  28  Ky.  Law,  5^6;  Biley  v.  Kiley's 
Adm'r,  11  Ky.  Law,  859;  (1906), 
Peters  v.  Bcsoble,  2a  Ohio  Oir:  Ct.  Ri 
54-1  (judgment  affirmed,  In  re  Peter's 
Estate  (1907),  76  Ohio  St.  564,  81 
N.  E.  1193)  (stepmother).  See  Colet 
V.  Callahan,  174  N.  Y.  S:  504. 

88.  In  re  Harris,  16  Ariz.  1,  140  P. 
825 ;  Bowe  t.  Baper,  28  Ind.  App.  27, 
54  N.  E.  770,  77  Am.  St.  R.  411'5 
Cox's  Guardian  v.  Storts,  77  Ky.  502; 


Nunnelly's  Guardian  r.  Nunnelly,  180 
Ky.  131,  201  S.  W.  97Q;  Clay  T.  Clay, 
27  Ky,  Law,  1020,  87  S.  W.  807 ;  Mil- 
liken  V.  Beming,  15  Ky.  Law,  332; 
Burba  y.  Richardson,  14  Ky.  Law, 
233 ;  In  re  Wilber  's  Estate,  57  N.  Y. 
S.  942,  27  Misc.  63;  In  re  Davis'  Es- 
tate, 90  N.  Y.  S.  244,  98  App.  Div. 
546,  184  N.  Y.  299,  77  N.  E.  859;  In 
r€  Jeffrey's  Estate^  137  N.  Y.  S.  168; 
Exehange  Banking  4t  Tru^t .  Co.  v« 
Finley,  73  S.  C.  423,  53  S.  E.  649; 
Hollingsworth  y.  Beaver  (Tenn.  Ch. 
App*  1900),  59  S.  W.  464i 

It  is  the  duty  of  a  father  to. support 
his  minor  children  out  of  his  own<  es- 
tate^, though  they  have  some  property 
of  their  own.  United  States  Fidelity 
8d  Guaranty  Co.  v.  Hall  (Tex.  Giv. 
AppOj^'J'S  8.  W.  89»;  Macphers.  Inf* 
1«4,  219,  Wefflesley  v.  Beaufort,  2 
Bus3.  28;  Butler  v.  Butler,  3  Atk.  60; 

2  Kent,  Com.  1^1 ;  Darley  v.  Parley, 

3  Atk.  399;  Cruger  v.  Heyward,  ? 
Besans.  94;  Matter  of  Kane,  2  Barb^ 
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the  child's  services  rendered  to  the  parent  were  equal  in  value  t* 
the  cost  of  niainten<flnce,*^  and  where  the  family  is  living  on  Iai)d 
belonging  to  the  minor  child  this  fact  should  be  considered.**  And 
the  strict  rule  of  the  common  law  regarded  the  parent  as  without 
legal  right  to  reimbursement  for  his  outlay  in  this  direction. 

But  if  the  father  is  unable  to  maintain  his  children,  the  court  of 
chancery  will  order  maintenance  for  them  out  of  their  own  prop- 
erty/^ and  where  a  child  marries  and  leaves  the  parent's  home 
recovery  may  be  had  by  the  parent  if  the  child  later  returns  and 
lives  with  him.**  And  where  the  question  turns  upon  the  father's 
ability,  maintenance  is  given,  not  only  in  case  of  his  bankruptcy 
or  insolvency,  but  whenever  it  appears  that  he  is  so  straitened  in 
his  circumstances  that  he  cannot  give  the  child  a  maintenance  and 
education  suitable  to  the  child's  fortune  and  expectations.**  The 
amount  ef  such  fortune,  as  well  as  the  situation,  ability,  and  cir- 
cumstances of  the  father,  vtdll  be  taken  into  account  by  the  court 
in  all  such  cases.  And  where  a  father  has  himself  made  no  charge 
for  maintaining  his  infant  children,  the  court  will  not  make  it  for 
him  in  order  to  benefit  his  creditors.** 

The  estate  of  the  child  cannot  be  charged  with  services  rendered 
On  the  credit  of  the  father,  the  child  having  no  estate  at  the  time.*' 

Courts  now  look  with  grea»t  liberality  to  the  state  of  facts  in  each 
particular  case  of  this  kind  before  them.  Thus,  there  are  prece- 
dents in  the  English  courts  where  the  father  had  a  large  income. 


Ch.  375;  Addison  v.  Bowie,  2  Bland, 
606;  Harland's  Case,  5  Rawle,  323; 
Myers  v.  Myers,  2  McCord,  Ch.  255; 
Tompkins  v.  Tompkins,  3  C.  E.  Green, 
303;  Tanner  v.  Skinner,  11  Bush,  120; 
Buckley  v.  Howard,  35  Tex.  565 ;  Ela 
V.  Brand,  63  N.  H.  14;  Desaenger 
Case,  39  N.  J.  Eq.  227;  Kinsey  v. 
State,  98  Tnd.  351;  Beardsley  v. 
Hotchkiss,  96  N.  Y.  201;  Bedford  v. 
Bedford,  136  III.  354.  As  to  liability 
in  cnltivating  a  plantation,  owned  in 
common  by  father  and  child,  see  Suc- 
cession of  Trosclair,  34  La.  Ann.  326. 
89.  Leake  v.  Goode,  9^6  S.  W.  565, 
29  Ky.  Law  Bep.  793;  Same  ▼. 
Rhodes,  29  Ky.  Law  Rep.  793,  96  S. 
W.  566;  Hamilton's  Adm'r  v.  Riney, 
140  Ky.  476,  131  S.  W.  287;  Common- 
wealth V.  Lee,  120  Ky.  433,  86  S.  W. 
990,  27  Ky.  Law  Rep.  806,  120  Ky. 


433,  89  S.  W.  731,  28  Ky.  Law  Rep. 
596;  BeU  V.  Bingwell,  91  Neb.  699, 
136  N.  W.  1128. 

40.  Commonwealth  v,  Lee,  120  Ky. 
433,  86  S.  W.  990,  27  Ky.  Law  Rep. 
806,  120  Ky.  433,  89  S.  W.  731,  28 
Ky.  Law  Rep.  596. 

41.  2  Kent,  Com.  191;  Maephers. 
Inf.  220. 

42.  BeU  V.  Moon,  79  Va.  341. 

43.  Buckworth  ▼.  Buckworth,  1  Cox, 
80;  Macphera.  Inf.  220;  Newport  t. 
Cook,  2  Ashm.  332;  Matter  of  Kane, 
2  Barb.  Ch.  375;  Lagger  v.  Mutual 
Loan  Co.,  146  111.  283;  Bedford  t. 
Bedford,  136  HI.  354. 

44.  Beardsley  v.  Hotchldas,  96  N. 
T.  201. 

45.  Gaston  v.  Thompson,  129  Ga. 
754,  5?  S.  E.  799. 
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aiLd  jet  was  allowed  for  the  maintenance  of  Ms  infant  children, 
they  having  an  income  still  larger ;  **  though  the  increasing  liberal- 
ity of  the  courts  in  that  country  is  now  chiefly  exhibited  in  their 
•conBtruction  of  written  direetiona  f<^  maintenance  now  so  common 
in  deeds  of  settlement  and  other  instruments,  by  which  property 
is  secured  to  the  infant/^  In  this  coimtry  there  are  many  in- 
stances where  the  father  has  been  allowed  for  his  child's  main- 
tenance^ though  not  destitute.  As  in  a  case  where  the  father  was 
guardian  of  his  children,  labored  for  their  support,  and  had  been 
put  to  increased  expense  by  the  death  of  their  mother.**  And 
again,  where  his  resources  were  very  moderate,  and  the  two  chil- 
dren, young  Udies,  had  a  comfortable  income  between  them/*  So 
where  the  father  was  poor  and  disabled,  and  his  daughter  lived 
with  him.»^ 

Chancery  in  all  such  cases  endeavors  to  pursue  the  course  which 
is  best  calculated  to  promote  the  permanent  interest,  welfare,  and 
happiness  of  the  children  who  come  under  its  care.  "And  these,'' 
says  Chancellor  Walworth,  "  are  not  always  promoted  by  a  rigid 
economy  in  the  application  of  their  income,  regardless  of  the  habits 
and  associations  of  their  period  of  minority."  °*  In  other  words, 
to  liberally  educate  and  make  due  use  of  such  social  advantages  as 
the  child's  own  means  permit  is  incumbent  upon  every  judicious 
parent,  since  each  child  should  be  trained  with  reference  to  his  own 
opportunities;  and  hence  a  child  with  fortune  should  not  be 
straitened  in  his  bringing  up  because  the  parent  is  without  one. 
One  may  maintain  suitable  to  his  own  condition  in  life,  while  it  is 
fair  that  his  children  should  be  supported  according  to  theirs." 

The  father  may  be  allowed  for  the  expenses  of  past  maintenance 
and  education,  if  special  circumstances  exist;    not  otherwise,  ac- 


46.  2  Kent,  Com.  191;  Jervois  v. 
Silky  Coqp.  £q.  52,  2  Story,  £q.  Juris., 
f  1354  ei  seq,;  Green weU  v.  Green- 
^ell,  5  Yes.  194;  Hoste  t.  Pratt,  3 
Ve«.  730;  Ex  parte  Penlease,  1  Bro. 

vJ-  V.  387,  Urn 

47.  See  Maephere.  Inf.  221-223; 
Heysham  v.  Heysham,  1  Cox,  179. 
And  see  Allen  ▼.  Coster,  1  Beasl.  201. 

4a.  Harring  t.  Coles,  2  Bradf.  Snr. 
349. 

49.  Matter  of  Burke,  4  Sandf.  Ch. 
4H7. 

50.  Watts  ▼.  Steele,    19   Ala.   656. 


And  see  Godard  t.  Wagner,  2  Strobh. 
£q.  1 ;  Newport  ▼.  Cook,  2  Aahm.  332 ; 
Otte  T.  Becton,  55  Mo.  99;  Trimble 
y.  Dodd,  2  Tenn.  Ch.  500;  Holtcman 
y.  Castleman,  2  MacArthur,  555; 
Baines  t.  Barnes,  64  Ala.  375.  Cf. 
MeKnight  ▼.  Walsh,  23  N.  J.  Eq. 
136,  296. 

61.  Matter  of  Burke,  4  Sandf.  Ch. 
619. 

52.  See  Haase  v.  Roerschild,  6  Ind. 
67;  Sparhawk  y.  Sparhawk's  lBx% 
9  Vt,  41. 


§    793  PASSNT    AND   CHIU).  872 

mording  to  the  English  rule  of  the  present  day/'  But  the  fathers 
non^residence^  and  consequent  inability  to  make  a  seasonable  appli- 
•  cati(»i  for  maintenance^  is  held  a*  speeial  circumstance  to  justify 
such  allowance.^^  While  the  old  rule  was  to  make  no  allowance 
for  past  maintenance^  that  rule,  with  the  increase  of  wealth  and 
liberal  living,  has  been  greatly  relaxed  in  modem  times.  In  this 
country,  too,  as  to  retrospective  allowance,  chancery  does  not  appear 
to  be  very  strict  as  concerns  the  parent^  though  special  circum- 
stances should  always  be  chosen  for  making  it.'*  Every  such  case 
must  depend  on  its  own  facts.  We  apprehend  that,  both  in  Eng- 
land and  America,  maintenance  would  be  allowed  the  parent  from 
Ae  estate  of  a  full-grown  child  only  on  proof  of  some  contract •• 

A  father,  even  if  he  be  not  in  needy  circumstances,  may  main- 
tain his  children  out  of  any  fund  which  is  duly  vested  in  him  for 
that  express  purpose.*'  One  may  also  contract  that  certain  prop- 
erty shall  be  applied  to  the  maintenance  and  education  of  his  chll- 
dTcn,  in  which  case  also  the  contract  may  be  enforced  in  his  favor, 
without  regard  to  the  question  of  ability;  and  on  this  ground 
provisions  for  main/tenance  in  an  antenuptial  settlement  have  been 
construed  in  favor  of  the  husband  and  father.'*  But  it  is  clear, 
from  the  cases,  that  where  the  fund  is  given  as  a  mere  bounty, 
notwithstanding  a  provision  for  maintenance,  the  father,  if  of 
ability,  must  support  the  child ;  **  and  this  principle  is  extended 
to  the  father's  postnuptial  and  voluntary  settlement  upon  his  chil- 
dren as  distinguished  from  antenuptial  contracts.^**  This  will  not 
prevent  a  court  from  construing  such  provisions  in  a  father's  favor, 
where  the  facts  show  that  he  ought,  on  general  principles,  to  receive 

53.  2  Story,  £q.  Juris.,  Bedf.  ed.,  B.  IS  £q.  566;  infra,  ch.  5;  Otte  t. 
§  1354a;  Carmichael  v.  Hughes,  6  E.      Beston,  55  Mo.  99. 

L.  &  Eq.  73;   per  Lord  Cranworth;  57.   Macphers.   Inf.   220;    Hawkins 

Ez  parte  Bond,  2   Myl.  &  K.   439;  ▼.   "Watts,   7   Sim.    199;    Andrews  ▼. 

Brown  v.  Bmith,  L.  B.  10  Ch.  D.  377.  Partington,  2   Cox,  223;    Kendall  T. 

54.  Carzniehael  t.  Hughes,  6  E.  L.  Kendall,  60  N.  H.  527. 

&  Eq.  71.    And  see  Stopford  v.  Lord  58.  Mnndy  v.  Earl  Howe,  4  Bro. 

Canterbury,    11    Sim.    S2;    Brain   v.  C.  C.  224;  Stocken  y.  Stoeken,  4  Sim. 

Nott,  1  Phin.  572;  Simon  and  Others  152;  Macphers.  Inf.  220;  Bansome  t. 

▼.  Barber,  1  Tamlyn,  22.  Burgess,  L.  B.  3  Eq.  773. 

55.  Matter  of  Kane,  2  Barb.  Ch.  5a.  Hoste  v.  Pratt,  3  Ves.  729; 
375^  Matter  of  Burke,  4  Sandf.  Ch.  Hamley  t.  Gilbert,  Jatt.  354;  Myers 
619;  Myers  v.  Meyers,  2  McCord  Ch.  v.  Myers,  2  McCord,  Ch.  255;  Jones 
214;   Trimble  v.  Dodd,  2  Tenn.  Ch.  ▼.  Stoekett,  2  Bland,  409. 

500;  Otto  T.  Pecton,  55  Mo.  99.  60.  In  re  Kennison's  Trusts,  L.  B. 

56.  See  In  re  CottreH's  Estate,  L.       12  Eq.  422. 
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assistanoe/^  It  will  presently  appear  that  the  pareoft^s  right  to  his 
child's  services  bectHZiee,  as  tha  child  grows  older,  a  partial  offset  to 
the  cost  of  support;  and  there  can  be  no  justice  in  letting  the 
father  receive  the  child's  useful  services  at  home,  or  his  earnings, 
and  charge  an  allowance  out  of  the  child's  property  at  the  same 
time,  regardless  of  that  pecuniary  advantage.** 

§  794.  Chancery  Maintenance ;  Out  of  Income  or  PrincipaL 

Courts  of  chancery,  following  a  well-known  principle,  usually 
restrict  the  extent  of  a  child's  maintenance  to  the  income  of  his 
property.**  But  where  the  property  is  small,  and  the  income  in- 
sufficient for  his  support,  the  court  will  sometimes  allow  the  capital 
to  be  broken;  •*  though  rarely  for  the  purpose  of  a  child's  past 
maintenance  when  his  future  education  and  support  will  be  left 
thereby  unprovided  for.** 

We  have  assumed,  in  the  cases  already  considered,  that  there 
was  some  fund  in  which  the  infants  had  an  absolute  right  or  inter- 
est. Wh^re  the  interest  is  merely  contingent  the  rule  is  necessarily 
strict.**  Maintenance  cannot  be  allowed  to  infants  out  of  a  fund 
which,  upon  the  happening  of  the  event  contemplated  by  the  tes- 
tator in  the  bequest  of  the  fund,  will  not  belong  to  the  infants  but 
to  some  other  person.*''     The  right  to  charge  a  child's  fund  as 


61.  6ee  Andrews  ▼.  Partington,  2 
Coz,  223,'  commented  npon  in  Hoste 
V.  Pratt,  3  Ves.  729. 

Where  the  trustee  for  an  infant,  in 
the  exercise  of  rightful  discretion, 
has  paid  over  to  the  father,  at  his 
request,  eertain  sums  of  money  out  of 
the  ineome  of  the  trust  property,  the 
father  being  a  bankrupt,  it  is  held 
that  no  promise  can  be  implied  under 
saeh  cireumstances,  on  the  part  of  the 
father,  to  repay  to  the  trustee  the  sums 
of  money  thus  applied  when  he  after* 
wards  becomes  able  to  do  so;  there 
should  be  something  to  show  an  ex- 
press promise  of  repayment.  Pearee 
▼.  Olney,  5  K.  I.  269.  See  In  re 
Stables,  13  E.  L.  &  Eq.  61. 

as.  Livemois,  Be,  78  Mieh.  330. 

63.  2  Story,  Eq.  Juris.,  g  1355; 
Macphers.  Inf.  252. 

64.  /&.;  Batlow  v.  Grant,  1  Vem- 
255;  Bridge  v.  Brown,  2  You.  &  C.  C. 
181;   Ex  parte  Green,  1  Jac.  So  W. 


253;  Osborne  ▼.  Van  Home,  2  Fla. ' 
360;  Newport  V.  Cook,  2  Ashm.  332. 
See  In  re  Coe's  Trust,  4  Kay  ft  J. 
199 ;  Matter  of  Bostwick,  4  Johns.  Ch. 
100;  Donovan  v.  Needham,  15  N.  J. 
193.  The  terms  of  the  trust  may  im- 
pose special  restrictions.  McEnight 
V.  Walsh,  23  N.  J.  Eq.  136. 

65.  See  Otte  v.  Beeton,  55  Mo.  99; 
Cox  V.  Storts,  14  Bush,  502. 

66.  Ex  parte  Eebble,  11  Ves.  604. 

67.  Tb.;  Errat  v.  Barlow,  14  Ves. 
202;  Turner  v.  Turner,  4  Sim.  430; 
Matter  of  Davison,  6  Paige,  136. 
Where  the  father  has  permitted  the 
child  to  squander  stms  paid  regularly 
for  maintenance,  he  cannot  claim  re- 
imbursement. Smith  T.  Smith,  3  Dem. 
(N.  Y.)  556.    As  to  rule  of  procedure 

in  seeuring  maintenance,  see  Macphers. 
Inf.  214  et  »eq,,  and  works  on  equity 
prooedure.  Maintenance  is  further 
considered  under  Gnardiafi  and  Ward, 
post,  %  337. 
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guardian  for  Lis  education  or  maintenance  in  any  ease  is  at  the 
most  a  discretionary  right  and  not  to  be  compelled.** 

§  795.  When  Duty  Ceases. 

The  parent's  obligation  to  support,  ceases  when  the  child  corner 
of  age,*^  as  where  a  child  has  attained  full  age,  the  presumption  is 
that  he  will  bind  himself  by  his  own  contracts.  Under  the  latter 
circumstances,  a  mere  request  to  furnish  necessaries  does  not  bind 
the  father,  though  the  son  be  living  with  him ;  while  it  is  very  clear 
that  the  father  may  even  thus  bind  himself  by  his  own  independent 
promise.''^  In  general,  the  legal  obligation  of  the  father  to  main- 
tain his  child  under  the  common  law  ceases  as  soon  as  the  child  is 
of  age,  however  wealthy  the  father  may  be,  unless  the  child  be- 
comes chargeable  to  the  public  as  a  pauper.''^ 

If  a  parent  gives  a  child  to  another,  who  takes  the  child,  this 
releases  the  parent's  duty  to  support,^^  but  an  agreement  between 
the  father  and  another  by  which  the  other  person  for  consideration 
agrees  to  support  the  children  does  not  relieve  the  father  as  between 
himself  and  his  children." 

Furthermore,  for  supplies  furnished  the  infant  after  the  parent's 

• 

68.  Reynold  v.  Reynold,  92  Ky.  556 ;  Andrew  t.  De  Breta,  1  Ld.  Baym. 
Hanford  v.  Prouty,  133  111.  339.  699.  The  father,  having  a  fair  capi- 
^  69.  Voras  t«  Rosenberry,  85  111.  tal,  may  be  liable  under  statute  for 
App.  623 ;  Haynes  v.  Waggoner,  25  the  support  of  his  adolt  pauper  daugh- 
Ind.  174;  Studebaker  Bros.  Mfg.  Co.  ter  as  of  "sufl&cient  abUity,"  even 
T.  Be  Moss,  62  Ind.  App.  635,  113  though  his  income  be  less  than  his  ex- 
N.  E.  417,  111  N.  E.  26.  penses  and  his  health  infirm.  Tern- 
One's  duty  to  care  for  his  ehild  pie  ton  t.  Stratton,  128  Mass.  137. 
does  not  necessarily  terminate  when  72.  Davis  t.  Davis,  85  Ind.  157. 
the  child  becomes  an  adult,  and  the  Coti tra.  Murphy  v.  Biecks  (Cal.  App.) » 
parent  must  support  a  helpless  adult  180  P.  15. 

child,  if  able  to  do  so.    Orain  v.  Mai-  73.   Hohenadel  v.   Steele,   237   BL 

lone,  130  Ey.  125, 113  S.  W.  67;  Com-  229,  86  N.  E.  717;  Edelson  ▼.  Edel- 

monwealth  V.  Willis  (Ky.  Super.  1886),  son,   179    Ky.    300,   200   Q,   W.   685; 

7  Ky.  Law  Rep.  677;  In  re  Willis*  Brice  v.  Briee,  50  Mont.  388,  147  P. 

Estate,  158  N.  Y.  S.  985,  94  Mise.  164;   Bennie  v.  Bennie,  95  A.  571; 

29;  Skidmore  v.  Skidmore,  145  N.  Y.  Wright  v.  Leupp,  70  N.  J.  Eq.  130, 

S.  939,  160  App.  Div.  594.  62  A.  464 ;  Hazard  v.  Taylor,  78  N. 

70.  Boyd  V.  Sappington,  4  Watts,  Y.  S.  828,  38  Mise.  774 ;  Sanger  Bros. 
247;  Patton  v.  Hassinger,  69  Peon.  ▼.  Trammell  (Tex.  Civ.  App.),  198 
St.  311.  And  see  Mills  v.  Wyman,  3  S.  W.  1175  (fact  that  father  his 
Pick.  207;  Wood  v.  Gills,  Coze,  440;  furnished  mother  with  money  f«r 
Norris  v.  Dodge's  Adm'r,  23  Ind.  children  does  not  relieve  him  from 
190;  Kemodle  v.  Caldwell,  46  Ind.  duty  of  support).  See  In  re  Stowell, 
153;  White  V.  Mann,  110  Ind.  74.  159  N.  Y.  8.  84,  172  App.  Div.  684. 

71.  2  Kent,  Com.  192 ;  Parish  of  St. 
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death,  the  parent's  executor  or  administrator  should  not  be  sued; 
it  is  rather  the  infantas  new  guardian,  and  the  fund  accruing  to 
the  child  on  distribution  of  the  parental  estate^  to  which  the  claim- 
ant must  look  for  indemnity.'^ 

§  796.  Separation  or  Divorce  of  Parenta. 

In  a  state  of  voluntary  separation,  the  husband  prima  facie,  and 
not  the  wife,  is  liable  for  the  support  of  children  living  with  her; 
and  if  the  wife  be  justified  in  leaving  her  husband^s  house  and 
taking  the  child  with  her,  she  may  pledge  his  credit  for  the  child's 
necessaries  as  well  as  her  own,  so  long  as  he  neglects  to  make 
reasonable  effort  to  regain  the  child-^s  custody/* 

Where  a  father  abandons  his  minor  children  and  thereby  compels 
the  divorced  wife  to  support  them,  the  law  implies  a  promise  on 
the  part  of  the  father  to  pay  for  the  nurture  of  his  children  by 
their  mother.^*  Where  the  husband  absconds  and  leaves  the  wife 
and  four  minor  children,  whom  she  supports  for  four  years  until 
she  obtains  a  divorce,  ahe  can  recover  from  the  husband  the  ex- 
pense of  supporting  them  up  to  the  time  of  her  divorce.  The 
obligation  of  the  father  being  personal,  it  must  be  enforced  where 
he  can  be  found  or  property  belonging  to  him  can  be  attached. 
But  since  the  obligation  does  exist,  and  exists  in  favor  of  the 
mother,  the  law  is  not  so  impotent  as  to  leave  her  remediless." 
But  circumstances,  even  where  the  husband  deserts  his  wife,  may 
repel  the  idea  of  an  agency  thus  conferred  upon  her." 

If  the  wife  leaves  her  husband  without  cause,  taking  the  minor 
child  with  her,  she  has  apparently  no  right  as  agent  to  pledge  her 
husband's  credit  for  the  child's  necessaries,  whatever  might  be  the 
husband's  legal  duty  of  providing  for  the  child's  support/*     For 


74.  Buraa  t.  Madigan,  SO  N.  H. 
197.  Slight  evidence  wUl  support  the 
ftllegatioB  of  a  promiBB  hj  a  father  to 
pay  for  his  child 'a  support.  Jordan 
v.  Wright,  45  Ark.  237,  p.  380. 

75.  Ruouiej  ▼.  Keyes,  7  N.  H.  671 ; 
SimbaU  v.  Keyes,  11  Wend.  32; 
Walker  y,  Laighton,  11  Fost.  Ill; 
Gill  T.  Bead,  5  B.  I.  343.  And  see 
Beynolds  V.  Sweetaer,  15  Gray,  78; 
Gmnhut  ▼.  Bosenstein,  7  Daly,  164. 

76.  Beigler  v.  Chamberlin  (Minn.), 
165  N.  W.  128,  L.  B.  A.  1918B,  215; 
eontr»,  Haneoek  v.  Merriek,  10  Cnah. 


41;  Fitler  ▼.  Fitler,  33  Penn.  St.  60; 
Burritt  t.  Burritt,  29  Barb.  124. 

77.  Bogera  v.  Bogers,  93  Kan.  114, 
143  Pac  410,  L.  B.  A.  191 5 A,  1137. 

78.  As  where  he  deserted  before  the 
ehild  was  bom.  Lapworth  ▼.  Leaeh, 
79  Miefa.  16;  Bamsey  t.  Bamsey,  121 
Ind.  215. 

79.  ''In  Baceley  t.  Forder,  L.  B. 
3  Q.  B.  559,  it  was  conceded  that  m 
wife  had  no  power  to  charge  her  hus- 
band for  the  support  of  a  child,  un* 
less  she  was  living  apart  from  him 
justifiably,  and  her  power  to  do  it  in 
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the  mother  has  her  own  moral  and  legal  obligatdoa  to  support^ 
nourish,  and  plicate  her  own  childrOTi  to  the  extent  of  hetr  ability 
ax^d  means.  A?id  T^bile  in  case  of  either  aeparatioai  or  diroroe, 
without  orders  of  custody,  the  obligation  in  geineral  continues  as 
before,  it  may  be  materially  aifected  by  the  special  circumstances 
of  each  case;  while  a  judicial  award  of  children  to  the  mother 
should  be  presumed  to  carry  with  it  a  transfer  of  parental  duties, 
as  well  as  of  parental  rights.®*  But  a  father,  as  against  the  public 
and  his  children,  cannot,  it  is  often  held,  escape  the  duty  of  pro- 
viding for  the  children's  support;  not  even  if  they  remain  with 
their  mother  after  divorce.**  And  although  a  wife  by  her  fault 
may  forfeit  her  own  claim  to  support,  she  cannot  forfeit  that  of  the 
children.** 

The  courts  to-day  are  considering  the  good  of  the  children  rather 
than  protection  of  the  father,  and  it  seems  to  be  the  view  of  the 


that  ease  was  put  on  tlie  ground  that 
the  reasonable  expenses  of  the  child 
were  part  of  hto  reasonable  expenses. 
But  assuming  it  to  be  true,  as  laid 
down  in  several  more  or  less  consid- 
ered dicta,  that  the  law  of  Massachu- 
setts imposes  a  duty  upon  a  father 
to  support  his  children,  and  that, 
when  be  wrongfully  turns  his  wife  and 
children  out  of  doors,  his  liability  for 
the  latter  arises  out  of  that  duty 
(Reynolds  v.  Sweetser,  15  Gray,  78; 
Brow  y.  Brightman,  136  Mass.  187), 
still  all  the  cases  show  very  plainly 
that,  when  the  wife  leaves  without 
cause,  taking  her  child  with  her,  the 
fact  that  her.  husband  does  not  at- 
tempt to  compel  her  to  give  up  the 
custody  of  the  child  does  not  of  it- 
self authorize  her  to  bind  him  for  its 
snpport."  Holmes,  J.,  in  Baldwin 
y.  Foster,  138  Mass.  449. 
.  The  father  is  liable  for  eupport 
although  the  wife  leaves  him  without 
just  cause.  Birdsong  ▼.  Birdaong 
(Ky.),206S.  W.  22. 

80.  Brow  V.  Brightman^  136  Mass. 
167.  Stanton  y.  Wilson,  3  Day,  37, 
appears  to  carry  the  mother's  right 
much  further;  but  its  authority  is 
questionable.  We  must  admit,  how- 
ever, that  in  a  late  English  case,  pre- 
senting a  strong  state  of  facts,  a  wo- 


man who  lived  apart  from  her  hus- 
band for  sufficient  cause,  iiaving  with 
her,  against  her  husband  ^s  will,  their 
child,  of  whom  a  court  had  given  her 
the  custody,  was  allowed  (Cockbum, 
C.  J.,  dis.)  to  pledge  the  husband's 
credit  for  tiie  child's  reasonable  ex- 
penses; she  having  no  adequate  means 
of  support.  Bazeley  v.  Forder,  L.  B. 
3  Q.  B.  559.  See  as  to  a  child's  right 
to  bind  as  agent,  ante^  §  788. 

81.  Oourtright  v.  Oourtrfght,  40 
Mich.  683;  Conn  v.  Conn,  57  lad.  323; 
Thomas  v.  Thomas,  41  Wis.  229; 
Welch's  Appeal,  43  Conn.  342;  Buck 
y.  Buck,  60  III.  105«  Local  statutes 
affect  this  question  considerably;  and 
the  award  of  alimony  is  a  matter  of 
judicial  discretion  in  divorce  suits. 

When  custody  of  a  child  is  given  to 
the  mother  on  ber  divorce  from  the 
child's  father,  the  latter,  having  no 
right  to  the  child's  services,  is  free 
from  liability  to  the  mother  for  the 
child 's  maintenance.  Susband  v.  Rus* 
band,  67  Ind.  583.  Especially  if  the 
mother  remarries,  and  her  second  hus- 
band assumes  ^e  place  of  father. 
Johnson  y.  Ousted,  74  Mich.  437,  121 
Ind.  215. 

8Sl  But  alimony  decr^s  may  regu- 
late such  matters.  Sm- parte  Gordon, 
95  Cal.  374. 
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moet  recent  cases  on  the  subject  that  divorce  does  not  change  the 
f ather^s  liabilitj  to  support.  Hence  the  father  will  still  be  liable 
for  the  support  of  his  minor  child  although  the  parents  have  sep- 
arated and  the  mother  has  taken  the  children,^  but  a  mother^xn-law 
who  has  caused  1^  separation  by  interference  cannot  recover 
against  tlie  father  for  support  she  gave  the  children.*^ 

In  a  state  of  separation  or  divorce,  too,  she  has  her  own  obliga- 
tions toward  the  minor  child  in  her  separate  custody.  The  statute 
of  Elizabeth,  to  which  we  have  already  rieferred,  expressly  incltrdes 
the  mother.  And  sinoe  the  tendency  of  (he  day  is  to  give  the 
mother  a. more  equal  share  in  th|9  parental  rights,  it  follows  that 
she  should  assume  more  of  the  parental  burdens.  It  is  neverthe- 
less clear  that  the  courts  show  special  favor  to  the  mother,  as  they 
should ;  and  if  the  child  has  property  and  means  of  his  own  they 
will  rather  in  any  case  charge  the  expenses  of  his  education  and 
maintenance  upon  such  property  than  force  her  to  contribute ;  ■• 
but  a  divorced  woman  to  whom  the  custody  of  the  child  has  been 
awarded  may  be  liable  for  their  support  primarily.** 

It  seems  to  be  the  weight  of  authority  that  a  wife  who  obtains 
a  divorce  and  the  cuatpdy  of  her  child,  the  decree  being'  silent  as 
to  \ts  maintenance,  can  recover  from  the  husband  the  expense  of 
caring  for  the  child  after  the  divorce."    The  same  result  is  reached 

8S.   Shields  v.   O'Reilly,   68   Cont.  Bro.  C.  C.  338.     And  see  Lanoy  t. 

«6S,  36  A.  4&J  Rogers  t.  Rogers,  93  Dutchess  of  Athol,  2  Atk.  447;   JS!x 

Kan.   114,   143  P.   410;   McGrarvey's  parte  Petre,   7  Ves.  403;   Macpliers. 

Guardian  ▼.  McGarvey's  AdinV,  163  Inf.' 224;  Beaaley  v.  Magrath,  2  Scb. 

Ky.  242,  173  S.  W.  765;  contra,  Brow  &  Lef.  35;  Pyatt  v.  Pyatt,  46  N.  J. 

▼.  Brightman,"  136  Mass.  187;  Assman  fe[.'285;  Anne  Walker's  Matter,  Cas. 

T.  Assman,  179  B.  W.  957;  Ahi^ens  v.  teinp.  Stlgd.  29^.    Mother 'sdiscretioli 

Abrens   (OWa.),  169  P.  486;  Stock-  dverrhled.   Jn  re  toper's  Trust*,  L.  R. 

well  V.  Stockwell,  87  Vt.  424,  89  A.  -ll  Ch.  D.  272. 

478.      Bee   OrBrien   v.   Galley-Stock-  88.   Ellis  v.  Hewitt',   15   Ga.   App. 

tori    Sh^e   Co.    (Colo.),    173    P.    544  693,  84  S.  E.  185. 
(only  if  father's  promise  to  pay  can  87.  Bennett  V.  Robinson,  180  Mo. 

be  implied)  ;  Cowls  v.  Cowls,  3  Qilm.  App.  56,  165  S.  W.  856;  Winner  t. 

435;  McCarthy  V.  H'inman,  35  Conn.  Shucart  (Mo.),  215  S.  W.  905;  Deseh 

5^8.    Cf.  Harding  ▼.  Harding,  144  m.  ▼.   Desch,    55   Colo.    79,   132   P.   60; 

589.  Hall  V.  Hall,  141  Ga.  361,  80' 8.  B. 

84.  Howell  V.  Solomon,  167  N."  C.  992  StockweU  ▼.  Stockwell,  87  Vt. 
588,  83  8.  E.  609.  424,   89'  Atl.   478;    contra,   Stone'  ▼. 

85.  Tn  re  Ityan's  Estate,  174  Mo.  Duffy  (Mass.),  106  X.  E.  595;  Bon- 
App.  202,  156  8.  W.  759  (although  dies  V.  Braidies,  40  OUa.  164^  138 
divorced);   /ft.;  Haley  v.  Bannister,  Pa*.  108^. 

4  Madd.  275;  ittnghes  f.  Hughes,  1 
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even  though  the  husband  obtains  the  divorce  where  the  wife  keeps 
and  cares  for  the  child.*' 

Where  the  court  takes  away  from  the  father  the  care  and  custody 
of  the  children,  chancery  does  not  call  in  aid  of  their  own  means 
the  property  of  the  father,  and  it  ditects  mainteii'ttnce  out  of  their 
own  fortunes^  whatever  may  be  their  father's  circumstances.** 
Local  statutes  sometimes  affect  the  rule  in  this  country ;  while  in 
the  divorce  courts  an  order  of  maintenance  for  children,  will  some- 
,  times  be  made  on  somewhat  the  same  principle  as  alimony  for  the 
.  wife,  notwithstanding  the  guUty  husband  loses  their  custody. 


to 


§  797.  Pleadings  and  Evidence  in  Actions  for  Support. 

The  complaint  in  an  action  by  a  stranger  against  a  father  to 
obtain  reimbursement  for  support  must  show  that  the  chijd  was  at 
the  time  under  age,**  but  need  not  allege  a  special  promise  to  pay,*- 
'  if  the  allegation  is  made  that  the  support  given  was  necessary  and 
that  the  father  negligently  failed  to  furnish  it,**  and  the  burden  is 
on  the  plaintiff  to  show  that  there  was  a  necessity  for  articles  fur- 
nished without  express  order  of  the  parent,**  but  there  can  be  no 
recovery  if  it  appears  that  the  father  sent  the  son  remittances  to 
pay  his  board,**  and  these  questions  are  for  the  jury  to  decide.** 
There  is  authority  that  equity  has  jurisdiction  independently  of 

88.  Schoennauer  t.  Schoennauer,  77  91.  Humphreys  v.  Bush,  118  Ga. 
Wash.  132,  137  Pac.  325.  The  628,  45  S.  E.  911  (failme  to  allege 
financial  abUity  of  the  parties  to  sup-  minority  should  be  set  out  by  plea 
port  the  child  may  be  considered.  and  not  by  special  demnrver). 
White  V.  White,  169  Mo.  App.  40,  154  98.  Bradley  y.  Seen,  101  IlL  App. 
S.  W.  872.  519;    McCrady   v.   Pratt,    138    Mich. 

Wliett  a  divorce  decree  gwee  ihe  203,  101  N.  W.  227,  11  Det.  Leg.  N. 

mother  the  custody  of  the  child  this  529  (burden  is  on  plaintiff  to  prove 

relieves  the  father  from  his  duty  to  that  the  father  authorised  the  aoa  to 

support,  but  he  remains  morally  bound  procure  credit  for  board) . 

to   assist  it,   and   any  payments  he  98.  O  'Brien  t.  Galley-Stockton  Bhoe 

makes   towards   the   support   of   the  Co.    (Colo.),   173   P.   544;    Davis  v. 

child  will  be  presumed  as  made  in  f  ul-  Davis,  85  Ind.  157 ;  Lamson  t.  Var* 

filment  of  this  moral  duty  and  can-  num,  171  Mass.  237,  60  K.  E.  615; 

not   be   charged' against   the   child's  Smith  v.  Churdi  (N.  Y.  Sap.  1875), 

aeparate  estate.     Exchange  Banking  5  Han,   109;  Cousins  v.  Bgyer,  100 

ft  Trust  Co.  V.  Pinley,  73  S.  C.  423,  N.  T.  S.  290,  114  App.  Div.  787. 

53  S.  E.  649.  94.  Dyer  v.  Helson,  117  Me.  203 

89.  Wellesley  v.  Duke  of  Beaufort,  103  A.  161. 

2  Buss.  1 ;  Maephers.  Inf.  224.  M.  McCrady  v.  Pnitt»  138   Ifich. 

90.  Milford  v.  Milford,  L.  B.  1  P.      203,  101  N.  W.  227,  11  Det.  Jjeg.  N. 
A  D.  715;  Schouler,  Hus.  *  Wife,  %      MO. 

555;  Wilson  v.  Wilson,  45  Cal.  399;  96.  Kqbie  v«  2eBilie,  105  Iowa,  260, 

Holt  V.  Holt,  42  Ark.  495.  74  N.  W.  748 ;  Cory  v.  Cook,  24  B.  I. 
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statute  of  A  fluit  by  a  wife  to  oompel  her  husband  to  support  their 
minor  children.*^  A  judgment  for  support  renders  the  question 
of  paternity  res  judicata^^ 

§  798.  English  Statute  Enforcing  Support. 

The  statute  43  Eliz.,  c.  2,  slightly  amended  by  5  Geo.  I.,  c.  8, 
points  out  the  English  policy  in  this  respect.  It  is  provided  by 
this  statute  that  the  father  and  mother,  grandfather  and  grand- 
mother, of  pok)r,  old,  blind,  lame,  and  impotent  persons  shall  main- 
tain them  at  their  own  charges,  if  of  suflScient  ability;  and  if  a 
parent  runs  away  and  leaves  his  children,  the  municipal  author- 
ities, by  summary  judicial  process,  may  seize  upon  his  rents,  goods, 
and  chattels,  and  dispose  of  them  toward  their  relief."  No  person 
is  bound  to  provide  a  maintenance  for  his  issue,  except  where  the 
children  are  impotent  and  unable  to  act,  through  infancy,  disease, 
or  accident,  and  then  is  only  obliged  to  furnish  them  with  neces- 
saries, the  penalty  on  refusal  being  no  more  than  twenty  shillings 
a  month.  "  For  the  policy  of  our  laws,  which  are  ever  watchful 
to  promote  industry,"  says  Blackstone,  "  did  not  mean  to  compel  a 
father  to  maintain  his  idle  and  lazy  children  in  ease  and  indolence; 
but  thought  it  unjust  to  oblige  the  parent  against  his  will  to  pro- 
vide them  with  superfluities,  and  other  indulgences  of  fortune; 
imagining  they  might  trust  to  the  impulse  of  nature,  if  the  children 
"Were  deserving  of  such  favors."  ^  Lord  Eldon,  viewing  the  same 
subject  afterwards  in  the  light  of  equity  principles,  was  differently 
impressed  by  these  penal  provisions,  and  founded  the  jurisdiction 
of  chancery  upon  the  very  meagreness  of  the  common-law  remedies 
against  keeping  the  child  from  starvation.^ 

The  statute  43  Eliz.  may  be  considered  as  having  been  trans- 
ported to  the  United  States  as  part  of  our  common  law.     Its  pro- 

421,  53  A.  315.     (It  is  a  question  for  1.  1  Bl.  Com.  449;  Winston  t.  New- 

the  jury  whether  a  eommereial  educa-  comen,  6  Ad.  &  EI.  301. 

tion  in  bookkeeping  is  a  necessity.)  8.  "Is  it,"  says  he,  ''an  eligible 

97.  Leibold  v.  Leibold,  158  Ind.  60,  thing  that  children  of  all  ranks  should 
62  N.  E.  627.  be  placed  in  this  si^ation,  that  they 

98.  Commonwealth  ▼.  Bednarek,  62  shall  be  in  the  custody  of  the  father; 
Pa.  Super.  Ct.  118.  although  looking  at  the  quantum  of 

99.  1  Bl.  Com.  448;  Stubb  t.  Dixon,  allowance  which  the  law  can  compel 
6  East,  166;  Macphers.  Inf.  210.  the  father  to  provide  for  them,  they 
These  statutes  did  not  extend  to  ille-  may  be  regarded  as  in  a  state  little 
gitimates  or  stepchildren.  Tnbb  v.  better  than  that  of  starvation?  The 
Harrison,  4  T.  R.  118;  Cooper  v.  Mar-  courts  of  law  can  enforce  the  rights 
tin,  4  East,  76.  But  this  is  changed  of  the  father,  but  they  are  not  equal 
by  statute  4  &  5,  Will.  IV.,  ch.  76.  to  the  office  of  enforcing  the  duties 
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visions  have  also  been  re-enacted  in  manj  of  our  States,  as  in  New 
Hampshire,  Connecticut,  and  South  Carolina.  In  New  York, 
Massachusetts,  and  some  other  States,  tb6  provision  bs  to  grand- 
paren-ts  is  omitted.*  This  feeble  and  scanty  provision  of  statute 
law  was  intended,  as  Kent  observes,  for  the  indemnity  of  the  public 
against  the  maintenance  of  paupers.*  Some  local  statutes  at  this 
day  authorize  courts  and  magistrates  to  award  to  the  overseers  of 
the  poor  the  custody  of  children  who  are  found  to  be  neglected  by 
their  parents  and  growing  up  without  education  or  salutary 
control.* 

Fnder  th^  pauper  acts  it  is  held  that  the  father's  obligation  to 
support  his  vagabond  son,  who  cannot  support  himself,  does  not 
accrue  until  after  legal  proceedings  have  been  instituted ;  and  the 
furnishing  of  previous  supplies  constitutes  no  legal  consideration 
to  support  a  new  promise.*  Nor  is  an  insane  mother,  herself  a 
pauper,  under  obligation  to  support  a  minor  child,  or  entitled  to 
his  earnings.^  And  as  the  language  of  statute  43  Eliz.  rendered 
it  inapplicable  to  stepchildren,  so  does  it  apply  to  blood  relations 
only ;  and  the  husband  is  not  liable  for  the  expense  of  maintaining 
his  wife's  mother;  *  nor  the  father  for  his  daughter's  husband;* 
nor  a  man  who  marries  for  his  pauper  stepchildrenw^** .  But  a  quasi 
parental  relation  may  sometimes  be  established;  and  one  may 
stand  in  loco  parentis  to  another,  and  thus  become  responsible  for 
the  maintenance  and  education  of  the  latter,  on  the  principle  that 
the  child  is  held  out  to  the  world  as  part  of  his  family." 

§  799.  American  Penal  Statutes  Enforcing  Support. 

Statutes  have  been  passed  in  many  States  making  desertion  and 
abandonment  of  children  an  indictable  offence,  and  all  the  elements 
of  such  offence  as  set  out  in  the  statutes  must  be  alleged  and 


of  the  father.  * '    WeUesley  v.  Duke  of 
Beaufort,  2  Russ.  23    (1827). 

3.  2  Kent,  Com.  191,  and  notej 
Dover  v,  McMurphy,  4  N.  H.  J62; 
Comm'rs  of  Poor  v.  Gansett,  2  BaU. 
320.  And  see  Hayne  '3  Adm  *r  v.  "Wag- 
goner, 25  Ind.  174. 

4.  2  Kent,  Com.  191. 

5.  Farnham  v.  Pierce,  141  Mass. 
203.  For  criminal  prosecution  under 
a  local  statute  for  failure  to  support, 
0ee  State  v.  Sutcliffe    (189^4),  N.  J. 


e.  Mills  V.  Wjrman,  3  Pick.  207; 
Loomis  V.  Newhall,  15  Ih.  159. 
,7..  Jenness  v.  EmerRon,  15  N,  H. 
486.  And  see  San  ford  v*  Lebanon, 
31  Me.  124;  Farmington  v.  Jones,  36 
N.  n.  271. 

a.  Bex  V.  MundeBi  1  Stra*  190. 

9.  Friend    v.    Thompaon,    Wright, 
636. 

10.  Brookfield  Y.  Warren,  128  Mass. 
127v  -         .   . 

11.  See  as  to  stepchildien,  Kla  t. 
Brand,  63  N.  H,  14. 
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proved/'  inclufling  a  lawful  marriage  between  the  father  and 
.mother/* 

The  crime  is  H^de  out  if  the  children  become  destitute  after  the 
father  leaves  them,^^  and  although  the  child  is  bom  after  deser- 


1%.  State  y.  Garrison,  129  Minn.  389, 
152  N.  W.  762;  Floyd  v.  8Ute,  86 
8.  £•  460  (demand  for  support  need 
not  be  shown) ;  State  v.  Clark  (L^.)i 
80  So.  578;  State  v.  Langley,  248  Mo. 
545,  154  8.  W.  713;  Irving  v.  State 
(Tex-  Or.  App.>,  166  8.  W,  1166 
(name  of  son  must  be  proTed) ; 
Moore  v.  State,  1  Ga.  App.  502,  37 
8.  £.  1016  (conduct  of  mother  no  de- 
fence) ',  Jackson  v.  State,  1  Ga.  App. 
723,  58  8.  £.  272;  Moore  v.  State, 
34  Ohio  Cir.  Ct.  R.  487  (notice  of 
necessity  not  essential).  See  State 
v.  Sparegrove,  134  Iowa,  599,  112  N. 
W.  83  (guilt  of  person  to  whom  par- 
ent gave  child);  State  v.  Teal,  77 
Ohio  St  ?77,  83  N.  K  304  (demand 
on  father  unnecessary) ;  Ex  parte 
Mitchell,  19  Cal.  App.  567,  128  P. 
856;  Parrish  v.  State,  10  Ga.  App. 
836,  74  S.  E.  445 ;  Sanders  v. 
Sanders,  167  N.  C.  319,  83  S.  E. 
490;  In  re  Cordy,  146  P.  534  (af- 
firming judgment,  169  Cal;  150, 
Id.  532,  intent  necessary)  ;  judgment 
(1907),  103  N.  Y.  S.  881,  ll9  App. 
Biv.  143,  aff'd.;  Goetting  v.  Nor- 
moyle,  191  N.  Y.  368,  84  N.  E.  287 
(effect  of  bond  required)  ;  State  v. 
Langford  (Ore),  176  P.  197;  Baniels 
V.  State;  8  Ga.  App.  46D,  69  S.  E. 
588;  Adams  v.  State,  164  Wis.  223, 
159  N.  W.  726;  State  v.  Gipson,  92 
Wash.  646,  159  P.  792;  State  v. 
Beers,  77  Conn.  714,  58  A.  745;  Gay 
V.  State,  105  Ga.  599,  31  8.  E.  569, 
70  Am.  St.  ttep.  68 ;  Balton  v.  State, 
118  Ga.  196,  44  S.'B.  977;  Baldwin  v. 
State,  118  Ga.  328,  45  S.  E.  399; 
WiHiams  v.  State,  121  Ga.  195,  48 
8.  B.  938;  Brown  v.  State,  122  Ga. 
568,  50  8.  B.  378 ;  Mays  v.  State,  123 
Oa.  507,  M.  8.  E.  508. 

Absence  is  a  necessary  element  in 
tlie    crime    of   abandoning    destitute 
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children.  Brown  v.  State,  122  Ga. 
568,  50  8.  £.  378;  Shannon  v.  People, 
5  Mich.  71. 

The  question  by  whose  advice  the 
parent  left  the  place  where  his  chil- 
dren were  is  irrevelant.  State  v. 
Peabody,  25  B.  I.  544,  56  A.  1028; 
State  V.  Donaghy,  6  Boyce  (Del.),  344 
99  A.  720;  State  v.  Eckhardt,  232 
Mo.  49,  133  8.  W.  321  (''expose" 
defined);  People  v.  Sehlott,  162  Cal. 
Cal.  347,  122  P.  846 ;  Eimes  v.  State, 
7  Ga.  App.  556,  67  8.  E.  223  "his 
child"  sufficient  description);  State 
V.  Shouse  (Mo*)>  IS^  B.  W..  1064 
(''necessary  food,  clothing  or  lodg- 
ing" defined). 

Where  the  chUd  had  the  same  sort 
of  food  and  lodging  as  defendant, 
who  had  not  deserted  her,  the  evfdence 
of  neglect  is  insufficient.  State  v. 
Shouse  (Mo.),  186  S.  W.  1064;  State 
V.  Vogt,  141  La.  764,  75  So.  674; 
State  V.  Clark  (La.),  80  So.  578. 

18.  Cunningham  v.  State,  13  Ga. 
App.  80,  78  8.  E.  780;  Martin  v. 
People,  60  Colo.  575, 155  P.  318  (must 
show  that  mother  the  legal  wife  of 
father);  Wynne  v.  State,  86  S.  E. 
823  (common -law  inarrlage).  See 
People  V.  Connell,  136  N.  Y.  S.  9l2, 
151  App.  Div.  943  (paternity  must 
be  proved  where  defendant  marries 
mother  of  illegitimate  child).  See 
State  V.  Veres,  75  Ohio  St.  138,  78 
N.  E.  1005  (pendency  of  bastardy 
proceeding  no  defence) ; '  People  v. 
Fitzgerald,  152  N".  Y.  8.  641,  167  App. 
Div.  85  (father  of  illegitimate  not 
guilty  under  statute  as  a  "  parent ")  ; 
Creisar  v.  State,  97  Ohio,  16,  119  N. 
E.  128  (''minor"  means  legitimate 
child). 

14.  Brown  v.  State,  122  Ga.  568, 
50  8.  E.  378;  People  v.  Lewis,  116 
N.  Y.  S.  893,  132  App.  Div.  256. 
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tion,"  and  altliotigh  there  is  no  notice  or  demand  on  the  parent. 

Abandonment  has  two  elements :  separation  from  the  child  and 
failure  to  supply  its  needs,"  and  wilful  and  voluntary  abandon- 
ment includes  actual  desertion/* 

Where  the  custody  of  the  child  was  awarded  to  the  wife  in  her 
divorce  suit,  his  failure  to  support  will  not  makje  him  criminally 
liable  under  the  statute,"  but  it  is  held  that  the  fact  that  the 
mother  improperly  keeps  the  children  does  not  relieve  him  of  re- 
sponsibility for  their  support.^!^ 

Temporary  absences  leaving  the  ohild  in  charge  of  another  will 
not  constitute  abandonment,^*  but  a  father  cannot  relieve  himself 
by  contract  of  the  duty  of  supporting  his  children.** 

The  father  cannot  be  imprisoned  for  n^lect  to  provide  aa  ordered 
by  the  court  unless  it  is  shown  that  he  has  the  ability  to  comply 
with  the  order.**    Support  may  include  proper  medical  treatment. 


24 


§  800.  Support  by  Others  as  a  Defence. 

Abandonment  under  some  statutes  is  not  proved  where  the  child 
is  supported  by  others,*^  while  under  other  statutes  puhishrng  de- 


15.  Moore  v.  6t&te,  1  Ga.  App.  502, 
57  S.  E.  1016;  Jackson  v.  State,  1 
6a.  App.  723,  58  S.  E.  272 ;  Spieer  t. 
State  (Tex.  Cr.  App.),  179  8.  W. 
712;  Shelton  v.  State,  19  Oa.  App. 
618,  91  8.  E.  923  (if  father  persists 
in  abandonment  after  birth  of  child)  ; 
CampbeU  v.  State,  20  Ga.  App.  190, 
92  S.  E.  951. 

16.  Elem  v.  State,  5  Ohio  App.  12. 

17.  Phelps  ▼.  State,  10  Ga.  App. 
41,  72  S.  E.   524. 

18.  Gaj  ▼.  State,  105  Ga.  599,  31 
S.  E.  569,  70  Am.  St.  Rep.  68. 

19.  People  y.  Hartman,  23  Cal.  App. 
72,  137  P.  611;  People  v.  Dunston, 
173  Mich,  368,  138  N.  W.  1047.  See, 
however.  Ex  parte  McMullin,  19  Cal. 
App.  481,  126  P.  368;  State  v.  Cool- 
idge,  72  Waah.  42,  129  P.  1088;  Bx 
parte  Perrj  (Cal,  App.),  174  P.  105. 
See  People  y.  Champion,  30  Cal.  App. 
463,  158  P.  501. 

20.  Beilfuss  t.  State,  142  Wis.  665, 
126  N.  W.  33;  Adams  v.  State,  164 
Wis.  223,  159  N.  W.  726. 

%l.  In,  re  Snowball's  Estate,  156 
Cal.  240,  104  P.  444. 


88.  Laws  T.  People,  59  Colo.  562, 
151  P.  433. 

23.  Ex  parte  McCandless,  17  Cal. 
App.  222,  119  P.  199;  Baborn  t. 
State,  71  Fla.  387,  72  So.  463;  Peo- 
ple ▼.  Forester,  29  Cal.  App.  460,  155 
P.  1022. 

24.  Owens  t.  State,  6  Okla.  Cr.  110, 
116  P.  345. 

25.  State  v.  Anderson,  189  Mo.  App. 
611,  175  S.  W.  259;  Bichie  T.  Com- 
monwealth, 23  K7.  Law  Bep.  1237, 
64  S.  W.  979.  See  People  y.  Babeiu, 
92  N.  Y.  S.  121.  See  State  y.  Thorn- 
ton, 232  Mo.  298,  124  8.  W.  519 
(defendant  is  not  guilty  where  mother 
supplies  child  with  ''necessary 
food;'0  State  y.  Neuroth,  181  8.  W. 
1061;  State  y.  TieU,  186  Mo.  App. 
672,  172  8.  W.  474;  People  ex  rel 
Mueller  y.  Mueller,  150  N.  Y.  8.  204, 
164  App.  Diy.  386;  People  y.  Smith, 
150  N.  Y.  S.  731,  8S  Misc.  136; 
Wheeler  v.  Stete,  51  Ind.  App.  622, 
100  N.  E.  25;  Williams  y.  State,  126 
Ga.  637,  55  8.  E.  .480;  Pe<^le  ▼. 
Meads,  28  Cal.  Apcp,  140,  151  P.  5S3 
(where     mother     left     him,     taking 
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sertion  the  fact  that  the  child  is  supported  by  others  is  no  defence.*' 
The  question  whether  the  father  is  liable  under  a  penal  statute 
for  failing  to  oontribute  to  the  support  of  his  children  when  they 
are  Trell  taken  care  oif  by  others  may  depend  on  the  language  of  the 
statute.  Where  the  statute  defines  the  crime  as  failing  to  provide, 
leaving  the  child  destitute,  the  father  is  not  liable  where  others 
provide  for  it,*^  and  the  same  result  is  reached  where  the  statute 
includes  a  reckless  disr^ard  of  the  life  or  health  of  the  child.** 
But  where  the  statute  punishes  mere  failure  to  provide  neceissary 
food,  clothing,  etc.,  the  crime  may  be  complete  although  the  child 
is  well  t^ken  care  of  by  others.*^  It-is  held  no  defence  to  a  prose- 
cution for  the  crime  of  non-support,  of  children  that  their  neces- 
sitires  had  been  relieved  by  others  where  the  children  would  be  in 
necesjntous  circumstance  if  th;^y  had  n,ot  been. so  provided  for,'® 
as  this  would  introduce  a  new  provision  into  the  statute  and  make 
a  parent's  guilt  depend  on  the  concurrent  failure  and  .neglect  of 
other  persons  to  provide  for  his  child.  Men  cannot. shift  their 
burdens  upon  the  shoulders  of  others  in  this  way.** 

§  801.  Proceedings  to  Compel  Support. 

The  jHoceeding  for  non^support  is  criminal  in  nature  and  may 
be  prosecuted  by  the  public  authorities,*^  and  in  the  court  desig- 
nated by  the  statute,**  under  an  indictment  detailing  the  offence 


child);  Order  (1906),  9S  N.  Y.  8. 
863,  112  App.  Div.  717,  aff*d.;  Peo- 
ple V.  Joyce,  189  N.  T.  518,  81  N.  E. 
1171. 

86.  Bowen  y.  State,  56  Ohio  St. 
235,  46  N.  E.  708;  State  v.  Stouffer, 
65  Ohio  St.  47,  60  N.  E.  985. 

In  a  place.  The  fact  that  the 
statute  provides  for  abandonment  "in 
a  place''  is  important  and  means 
that  the  child  must  be  left  in  some 
definite  place  and  it  is  not  enough 
to  show  that  the  child  was  left  in.  the 
custody  of  the  mother.  People  v. 
Joyce,  98  N.  Y.  S.  863,  llS  App.  Div. 
717,  20  N.  Y.  Cr.  B.  101,  189  N.  Y. 
518,  81  N.  E.  1171.  See  Goffe  v. 
State,  14  Ga.  App.  275,  80  S.  E.  519 
C  child  need  not  be  destitute,  it  is 
enough  that  father  does  not  provide 
for  it)  ;  State,  v.  Boss,  137  P.  829 ; 
State  V.' Waller,  90  Ka».  829,  136  P. 
215;   Hunter  v.  State,   10  Okla.  Cr. 


119,  134  P.  1134;  State  v.  Wellman, 
102  Kan.  503,  L.  B.  A.  1918D,  949, 
170  P.  1052. 

27.  Dalton  v.  State,  118  Ga.  196, 
44  S.  E.  977;  WiUiams  v.  State,  121 
6a.  195,  48  S.  E.  138,  126  Ga.  637,  51 
S.  E.  480; 

28.  Bichie  v.  Comm.,  23  Ky.  L. 
Bep.  1237,  64  S.  W.  979;  State  v. 
Thornton  (Mo.),  134  S.  W.  519,  32 
L.  B.  A.  (X.  S.)  841. 

29.  State  v.  Stouffer,  65  Ohio  St. 
47,  60  N.  E.  985. 

30.  State  v.  Wellman  (Kan.),  170 
Pac   1052,  L.  B.  A.   1918D,  949. 

31.  Hunter  v.  State  (Okla.  Grim. 
Bep.),  134  Pac  1134,  L,  B.  A.  1915A, 
564. 

32.  State  ▼.  Peabody,  25  B.  I.  178, 
55  A.  323. 

83.  Steele  v.  People,  88  111.  App. 
186.  See  Keller  v.  Commonwealth, 
71  Pa.  413   (as  to  proceedings  in  dif- 
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particularly/*  supported  by  competent  evidicnoe**  aB  to  ne^ect 
before  and  after  the  time  set  in  the  indictment.'* 

The  crime  of  failing  to  support  children  is  a  crime  of  omission^ 
and  the  crime  occurs  where  the  omission  takes  place.  Therefore, 
where  a  man  deserts  his  family  and  removes  to  another  State  the 
crime  occurs  at  the  place  of  tho  residence  of  the  children,  as  he  owes 
the  duty  of  support  at  that  point,  and  therefore  he  may  be  punished 
if  brought  there  although  the  non-support  charge  took  place  while 
he  was  in  another  State.*^  Whether  a  father  can  be  prosecuted  in 
Kansas  for  not  taking  care  of  his  son  there  when  the  father  lived  in 
Texas  depends  on  whether  he  permitted  the  mother  to  remove  the 
son  to  Kansas  under  such  circumstanced  that  he  was  obligated  for 
his  support  and  with  knowledge  or  reasonable  means  of  knowledge 
that  his  child  was  destitute  and  likely  to  become  a  public  burden. 
The  mere  fact  that  without  fault  of  the  parents  the  child  was 
brought  to  Kansas  by  his  mother  and  was,  at  some  time  after  the 
father  had  been  brought  to  Kansas  in  custody  of  an  officer,  actually 
in  destitute  circumstances,  would  not  of  itself  constitute  a  crime.'* 

The  judgment  of  the  court  may  be  conditional,**  and  may  be 
modified  on  proof  of  change  of  circumstances,*^  and  the  court  may 


ferent  counties) ;  Gommonwearfh  v. 
Acker,  197  Mass.  91,  83  N.  E.  312 
(no  defence  that  child  living  in  for- 
eign country)  ;  In  re  Fowles,  89  Kan. 
430,  131  P.  598  (non-resident  parent 
must  be  shown  to  have  knowledge) ; 
State  V.  Barilleau,  128  La.  1033,  55 
So.  664;  State  v.  Banner,  81  Ohio  St. 
393,  90  N.  E.  1007  (though  parent 
a  resident  of  another  State  at  the 
time);  State  v.  Yocum,  106  N.  E. 
705  (in  county  where  children  living). 
See  People  v.  CHairmont,  111  N.  Y.  8. 
613,  58  Misc.  517  (no  jurisdiction 
where  offence  committed  outside  the 
State) ;  Noodleman  v.  State  (Tex.  Cr. 
App.),  170  S.  W.  710  (although  de- 
sertion in  another  State) ;  State  v. 
Tujague,  134  La.  576,  64  So.  417; 
Martin  V.  People  (Colo.),  168  P. 
1171. 

84.  Richie  v.  Commonwealth,'  23 
Ky.  Law  Bep.  1237,  64  S.  W.  97^; 
Shannon  t.  People,  5  Mich.  71 ;  State 
v.  Block   (Mo.  App.  1904),  82  S.  W. 


1103;  State  v.  Donaghy,  6  Boyee 
(Del.),  344,  99  A.  720;  Utsler  v. 
State    (Tex.   Cr.   App.),   195   S.  W. 

855. 

311.  Donaghy  ▼.  State^  6  Boyee 
(Del.),  467,  100  A.  69«,  99  A.  722 
(marital  relations  between  father  and 
mother  immaterial) ;  Campbell  v. 
State,  20  Ga.  App.  19Q,  92  S.  E.  951; 
Poindexter  v.  State,  137  Tenn.  386, 
193  S.  W.  126  (evidence  of  defend- 
ant's father's  efforts  to  induce 
mother  to  return  to  him  immaterial) : 
Joiner  v.  State  (Tex.  Cr.  App.),  196 

s.  w.  523! 

Se.  Watke"  v.  State  (Wis.),  163 
N.  W.  258.   , 

.87.  State  v.  Wellman  (Kan.),  170 
Pac.  1052,  L.  E.  A,  1918D,  949. 

SS.  He  Fowles,  89  Kan.  430,  131 
Pac.  598,  47  L.  B.  A.    (N.  S.)   227. 

39.  Spade  v.  State,  44  Ind.  App. 
620,  89  N.  E.  604. 

40.  Hirstius  T.  Gottschalt,  31  Oliio 
Cir.  Ct.  B.  406. 
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by  statute  order  a  guaranty  bond  to  be  furnished/^  with  a  right  of 
appeal  provided  by  statute.** 

41.  state  y.   Clark    (La.),  7S  So.       (Dei),  944,  100  A.  696;  99  A.  720; 
742.  State  Y.  Oark  (La.),  78  So.  742. 

42.  Donaghj    t.    State^    6    Boyoe  . 
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BIGHTS    OF   CHILDEEN. 

8ECTI0K  802.  Bights  of  Children  in  General. 

803.  Claims  Against  the  Parental  Estate  for  Services  Bendeied. 

804.  Advancements. 

805.  Child's  Bights  of  Inheritance. 

806.  Bights  of  Full-grown  Children. 

§  802.  Rights  of  Children  in  General. 

The  rights  of  children  with  reference  to  their  parents  may  be 
considered  more  at  length.  We  have  already  had  occasion  to 
observe  that  the  child  may  to  a  certain  extent  bind  the  parent  as 
agent,  not  only  for  necessaries,  but  in  some  other  transactions, 
where  the  child  acts  within  the  scope  of  authority  properly  con- 
ferred. But  general  transactions  require  proof  of  actual  author- 
ity ;  and  a  son  has  ordinarily  no  more  right,  as  such,  to  lend  hU 
father's  goods  than  a  stranger.**  And  proof  that  in  one  instance 
the  use,  by  a  son,  of  his  father's  name  upon  negotiable  paper  dis- 
counted at  a  bank,  was  known  and  acquiesced  in  by  the  father,  is 
not  proof  that  the  son  was  authorized  to  sign  subsequent  notes  in 
the  same  manner.**  The  principles  of  agency  are  here  applied.** 
A  child  cannot  recover  on  the  ground  of  relationship  upon  a  prom- 
ise made  for  his  benefit  to  his  parent,  if  the  consideration  came 
wholly  from  the  parent.' 
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§  803.  Claims  Against  the  Parental  Estate  for  Services  Rendered. 

Claims  for  services  rendered  to  a  parent,  or  to  some  one  stiindiiig 
in  place  of  a  parent,  are  not  unfrequently  presented  against  the 
parental  estate  after  decease.  Thus,  where  an  adult  child  resides 
with  and  performs  valuable  service  for  the  parent,  an  understand- 
ing may  be  shown  between  them  of  recompense  either  in  money  or 
by  way  of  testamentary  provision  under  the  parent's  will.  In 
meritorious  instances,  and  particularly  where  the  parent  was  long 
sick  and  infirm,  and  the  child,  or  some  particular  child,  performed 
indispensable  functions,  or  where  by  personal  labor  and  skill  the 

48.   Johnson  t.   Stone,   40   N.   H.  45.  See  also  Seqnin  v.  Peterson,  45 

197;  mpra,  %  788.     But  see  Bennett  Vt.  255;  supra,  §  68?. 
v.  Gillett,  3  Ifinn.  423.  46.  Marston  v.  Bigelow,  150  l^Can. 

44.    Greenfield  Bank   ▼.   Crafts,  9  45. 
Alen,  2«9. 
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child  enhanced  the  value  of  the  parental  estate^  a  mutual  intention 
to  thijs  effect  may  be  inferred  from  the  cireumstanoes ; '  and  where^ 
from  some  consistent  eauae^  no  such  t^tamentarj  provision  has 
been  made,  compensation  will  be  allowed  out  of  the  deceased  par- 
ent's estate  upon  the  usual  footing  of  a  creditor's  claim.*^  Pre- 
sumptions, however,  as  we  have  seen,  are  unfavorable,  and  must 
be  overcome;  '^  and  especially  if  the  child  seeks  an  advantage  over 
other  heirs,  some  express  contract  or  affirmative  evidence  of  inten- 
tion ought  to  appear;  and  so,  too,  presumptions  are  against  the 
reimbursement  of  parental  care  and  trouble  bestowed  upon  one's 
offspring/* 

Where  the  relationship  was  more  distant,  or  the  parties  con- 
cerned were  not  kindred  at  all  or  united  by  marital  ties,  the  infer- 
ence of  a  promise  to  recompense  the  service  rendered  is  of  course 
more  readily  raised,  whether  the  claim  be  presented  against  the 
person  served^  or  against  his  estate,  upon  his  decease.'^ 

§  804.  Advancements. 

If  the  father,  during  his  lifetime,  makes  an  advancement  to  any 
of  his  children,  towards  their  distributive  share  in  his  estate,  the 
rule  is  to  reckon  this  in  making  the  distribution/^     In  England  it 


47.  Freeman  v.  Freemnn,  65  lU. 
1Q6;  Markej  v.  Brewster,  17  N.  Y. 
Bu^.  16.  Specific  per^ermanee  has 
been  decreed  of  a  promised  con^ejavee 
in  eonsideration,  even  though  the  will 
were  insufficient*  Hiatt.v.  WiUiams^ 
72  Mo.  214.  As  to  persons  in  general 
performing  serrice  in  expectation  of 
a  legacy,  mere  expectation  cannot  cre- 
ate an.  enforceable  eontract;  but  a 
mutual  understanding,  if  shown,  may 
afford  the  basis  of  a  valid  claim 
against  an  estate.  See  Shakespeare 
Y.  Markham,  17  N.  Y.  Supr.  311,  322, 
and  eases  cited.  HudscA  t.  Hudson, 
87  Ga.  678. 

48.  Zimmerman  v.  Zimmerman,  729 
Penn.  St.  22»;  §  269;  Erhart  v.  Diet- 
rich, 118  Mo.  418;  Hudson  t.  Hud- 
son, 90  6a.  581.  But  an  agreement 
to  make  a  will  in  the  child's  favor, 
though  invalid  in  a  testamentary 
«ense,  imports  a  contract  to  be  sued 
upon.      Ellis  V,   Gary,   74  Wis.   176. 

49.  Seitz's   Appeal,   87   Penn.    St. 


l!^9w  See  supra,  §  238;  Beando  v.  Mis- 
play,  90  Mo.  251,  whM'e  necessary 
services  were  rendered  to  an  insane 
mother. 

M>.  Briggs  v.  Briggs,  46  Vt.  571; 
Morton  v.  Bainey,  82  lU.  215;  Brod- 
erick  v.  Broderick,  28  W.  Va.   378. 

(1.  Bhea  v.  Bagley,  63  Ark  374, 
38  S.  W.  1039,  36  L.  B.  A.  86; 
Hughes  V.  Nicholson,  105  P.  692, 
alfd.  on  reh.;  Plowman  v:  Nicholson, 
81  Ean.  210,  106  P.  279;  Brooks  v. 
Summers,  100  Ky.  620,  38  S.  W.  1047, 
18  Ky,  Law  Bep.  1026;  Ayler  v. 
Ayler  (Mo.),  186  S.  W.  1068;  Taylor 
V.  Draper,  71  N.  J.  Eq.  309,  63  A. 
844;  Cowden  v.  Cowden,  28  Ohio  Cir. 
Ot.  B.  71;  Kern  v.  Howell,  180  Pa, 
St.  315,  36  A.  872,  40  W.  N.  C.  93, 
57  Am.  St.  Bep.  641;  Schouler,  Ex- 
ecutors, §§  499,  500;  Edwards  v. 
Freeman,  2  P.  Wms.  435.  And  so  is 
it  with  one  standing  in  loco  parentis. 

The  father  muxt  account  for  the 
rente    and    profits    of    any    property 
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would  appear  that  acts  of  the  father  have  often  been  so  oonstraed, 
under  the  statute  of  distributions^  with  less  reference  to  intention 
of  the  parties  than  the  requirements  of  equal  justice.  Thus  annu- 
ities are  redconed  an  advancement;  contingent  prorisions;  large 
premiums  for  a  trade  or  profession;  and  loans  of  considerable 
importance  to  a  son/^  But  small  and  inconsiderable  sums  for 
current  expenses,  ornaments,  and  the  education  of  children  are  not 
so  reckoned."  Nor  is  the  payment  to  the  daughter's  husband  of 
£1,000,  jocularly  stated  by  the  father  to  be  in  exchange  for  his 
snuflF-box,  to  be  considered  an  advancement  to  the  daughter.** 

The  rule  in  this  country  does  not  appear  to  be  very  strict;  and 
in  some  States  the  statntes  of  distributions,  unlike  those  of  Eng- 
land, permit  nothing  to  be  reckoned  as  an  advancement  to  a  child 
by  the  father,  unless  proved  to  have  been  so  intended  and  charge- 
able on  the  child's  share  by  certain  evidence  prescribed."  And  it 
is  laid  down  that  whether  a  provision  of  the  d^eased  in  his  life- 
time be  a  gift  or  an  advancement  is  a  question  of  intention ;  but 
that  if  it  was  originally  intended  by  both  as  a  gift,  it  cannot  subse- 
quently be  treated  by  the  father  as  an  advancement,  at  least  with- 
out the  son's  knowledge  or  consent ;  *•  nor  set  off  as  an  advance- 


which  he  has  given  as  an  advance- 
ment; Guthrie  V.  Mitchell,  3S  OU: 
55,  132  P.  138. 

6$.  Smith  V.  Smith,  3  Qif.  263; 
2  Wms.  Ei'rs,  1385;  Edward  v.  Free- 
man, 2  P.  Wms.  435;  Boyd  v.  Boyd, 
L.  R.  4  £q.  305. 

53.  2  Wms.  Ex'rs,  «th  Am.ed.  1498- 
1505.  And  see  Miller's  Appeal,  40 
Pa.  St.  57. 

54.  McClure  v.  Evans,  29  Beav.  422. 
And  see  Stock  v.  McAvoy,  L.  B.  15 
Eq.  55. 

In  a  modem  English  case  a  father 
lent  the  sum  of  £10,000  to  his  son,  to 
assist  him  in  forming  a  partnership  in 
the  business  of  a  sugar-refiner,  and 
took  his  promissory  note  for  the  re- 
payment of  that  sum  on  demand.  It 
appeared  that  the  son  engaged  in 
business  at  the  urgent  desire  of  his 
father;  that  finding  it  was  a  losing 
edneem  he  became  desirous  of  retir- 
ing, but  remained  at  the  urgent  re- 
quest of  his  father  and  continued  the 
business   with   reluctance,    sustaining 


heavy  losses.  The  father  on  his  death- 
bed caused  the  promissory  note  to  be 
burned,  and  died  intestate.  It  was 
held  that  although  the  circumstances 
und^r  which  the  notef  had  been  de- 
stroyed amounted  to  an  equitable  re- 
lease of  the  debt;  yet  that  the  sum 
which  remained  due  on  it  must  be 
considered  an  advancement  to  the  son. 
Gilbert  t.  Wetherell,  2  Sim.  &  Stn. 
254,  per  Sir  John  Leach,  M.  B.  But 
see  Auster  v.  Powell,  31  Beav.  583, 
and  n.  And  see  Bennett  ▼.  Bennett, 
L.  B.  10  Ch;  D.  474. 

56.  Osgood  V.  Breed  ^s  Heirs,  17 
Mass.  356.  Mere  declarations  of  a 
father  held  insufficient  to  raise  a  pre- 
sumption of  his  intention  to  treat 
money  paid  to  hid  son  for  which  he 
had  taken  the  latter 's  notes  as  ad- 
vancements. Harley  v.  Harley,  57 
Md.  340. 

56.  Lawson's  Appeal,  23  Pa.  St. 
85;  Sherwood  t.  Smith,  23  Conn.  516. 
See  Black  v.  Whitall,  1  Stockt.  67t; 
Storey  *s  Appeal,  83  Pa.  St.  89. 
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iu€nt  to  the  aofa  in  settling  tbe  fatber^s  datat^e.*^^  Yet  it  u  also 
ruled  that  if  a  son  dnring  his  jFather'a  life  reeeiptd  f or  aii4  netuallj 
receives  his  "full  proportipn."  he  cw  claim  nothing  more. from 
the  etsate  after  his  father's  death/*  Advancements  do  not  bear 
interest,  uijes?^  at  all  events^  the  intention. to  that  effect  be  very 
clear." 

Where  the. child  of  a  father  dying  intestate  has  revived  an 
advancement,  in  real  or  personal  esrtate,  ap.d. wishes  to.  come  into 
the  general  partition  or  distribution  of  the  estate,  he  may  bring 
his  advancement  into  hotchpot  with  the.  whole  estate  of  the  intes- 
tate, real  and  personal;  and  shall  thereupon  be  entitled. to  his  just 
proportion  of  the  estates.  This  is  the  English  rule,  and.  it  prevails 
likcfwi^e  in  many  of  the  United  States.***  In  such  case  the  value  of 
the  property  at  the  time  of  advancement  governs  in  the  distribu- 
tion.**  The  principle  of  this  rule  is  equality  of  distribution  of 
the  ancestor's  personal  estate  among  his  children  and  their  de- 


57.  Thurber  v.  Sprague,  17  R.  I. 
<(34.  The  suggestion  that  an  unequal 
distribution  among  children  tesnltd, 
wiU  not  avail.  IK,  Burt  v.  Qui^en- 
berry,  132  111.  385.  A^d  see  Francis 
V.  Wilkinson,  147  111.  370.  But  ef. 
Gulp  V.  'Wilson,  133  Ind.  294.  As  to 
insaiance  on  his  own  life  for  the 
child's  benefit,  see  Cazassa  v.  Cazassa, 
92  Tenn.  573. 

6B.  Gushing  r.  Oiishing,  7  Bush, 
259. 

59.  Osgood  V.  Breed's  Heirs,  17 
Mass.  356;  Nelson  v.  Wyan,  21  Mo. 
347;  Porter's  Appeal,  94  Pa.  St.  232. 
A  transaction  between  parent  and 
child  may  constitute  a  loan  rather 
than  either  gift  or  advancement. 
Bruce  T.  Griscom,  16  N*.  Y.  Super. 
280,  29  Beav.  422.  As  where  the 
parties  habitually  keep  memoranda  to 
thia  effect,  67  Miss.  413.  As  to  proof 
of  an  advancement,  see  Bulkley  v. 
Noble,  2  Pick.  337;  and  see  Hartwell 
V.  Bice,  1  Gray,  587;  Miller's  Ap- 
peal, 40  Pa.  St.  57;  Smith  v.  Smith, 
59  Me.  214;  Vanzant  v.  Bavies,  6 
Ohio  St.  52;  2  Story,  Eq.  Juris.  § 
1202;  Brown  v.  Burk,  22  Ga.  574; 
Cleaver  v.  Kirk,  3  Met.   (Ky.)   270; 


Hodgson  V.  Macy,  8  Ind.  121;  Vaden 
V.  Hance,  1  Head,  300.  Fulton  v. 
Smith,  27  Ga.  413;  Montgomery  v. 
Chaney,  13  La.  Ann.  207.  A  convey- 
ance of  land  to  the  husband  of  a 
daughter  is  not  an  advancement  to 
the  daughter.  Bains  t.  Hays,  6  Lea, 
303.  But  where  an  adult  child  ac- 
cepts a  deed  which  explicitly  declares 
that  it  is  accepted  by  said  child  "as 
his  full  and  entire  share  of  his  fa- 
therms  estate,"  and  the  child  puts  the 
deed  on  record,  enters  into  possession, 
and  enjoys  the  property  thus  con- 
veyed, he  cannot  deny  the  deed  to  bo 
binding  upon  him  to  that  effect.  Ker- 
shaw V.  Kershaw,  102  HI.  307; 
Boberts  v.  Coleman,  37  W.  Va.  143. 
See  further,  2  Schouler,  Wills. 

BO.  2  Bl.  Com.  516;  2  Wms.  Ex'rs, 
1386;  2  Kent,  Com.  421;  Jackson  v. 
Jackson,  28  Miss.  674;  Barnes  v. 
Hazleton,  50  111.  429;  Schouler,  Ex- 
ecutors, §§  499,  500. 

61.  See  Jenkins  v.  Mitchell,  4 
Jones,  Eq.  207.  For  the  New  York 
rule,  see  Terry  v.  Dayton,  31  Barb. 
519;  Beebe  V.  Estabrook,  18  N.  T. 
Supr.  523. 
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doendants.     A  fiduciary  debt  from  parent  to  child  mtist  of  course 
be  separately  accounted  for  out  of  tis  estate.** 

§  805.  Child's  Rights  of  Inheritance. 

The  sale  of  expectant  estates  by  heirs  is  not  to  be  encouraged ; 
one  reason  being  that  it  opens  the  door  to  taking  undue  advantage 
of  an  heir  in  distressed  and  necessitous  circumstances ;  the  other 
that  public  policy  should  prevent  an  heir  from  shaking  off  his 
father's  authority  and  feeding  his  extravagance  by  disposing  of 
the  family  estate.**  The  principle  was  formerly  laid  down  with 
much  emphasis  in  Massachusetts.**  But  the  present  rule  of  chan- 
cery is  to  support  such  sales  to  others,  if  made  bona  fide,  and  for 
valuable  consideration;  and  in  case  of  an  heir  apparent,  if  the 
instrument  be  made  with  the  knowledge  and  consent  of  the  father.*' 
Whether,  however,  the  son  can  release  to  the  father  himself,  so  as 
to  operate  further  than  as  a  receipt  for  property  advanced  to  him, 
is  more  doubtful.** 

Where  a  legacy  is  given  by  a  parent  to  his  child,  or  by  one  in 
loco  parentis,  by  way  of  maintenance,  the  child  asT  legatee  is  priv- 
ileged in  being  allowed  interest  thereon  from  the  testator's  death: 
this,  so  as  to  secure  the  child's  prompt  and  full  support.  And  tbe 
presumptive  right  to  interest  is  held  to  be  all  the  same,  notwith- 
standing the  child  has  no  guardian,*^  or  the  testator  was  not  obliged 
to  render  support ;  **  but  not  where  the  will  makes  other  express 
provision  for  maintenance.** 

The  child's  right  of  inheritance  from  his  parent,  it  may  be  added, 
is  strongly  favored  both  in  England  and  America.  But  while  in 
the  former  country  the  eldest  son  is  so  far  preferred  to  the  other 
children  that  he  shall  take  the  whole  real  estate  by  descent  to  him- 
self, the  American  rule  is  that  all  children  shall  inherit  alike. 


02.  Concha  v.  Murrieta,  40  Ch.  D. 
543. 

6S.  Per  Lord  Thurlow,  1  Bro.  C.  C. 
10;  Co.  Litt.  265,  a;  Sugden,  Ven- 
dors, 314,  and  cases  cited;  1  Story, 
Eq.  Juris.   §§   336-339. 

M.  But  see  TruU  v.  Eastman^  3  Met. 
121;  contra,  Boynton  v.  Hubbard,  7 
Mass.  112.  See  Varick  v.  Edwards, 
1  HofP.  Ch.  383;  2  Kent,  Com.  475, 
and  eases  cited. 

65.  Curtis  v.  Curtis,  40  Me.  24. 

M.  See  Robinson  v.  Robinson, 
Brayt.  59 ;  Walker  v.  Walker,  67  Pa. 


8t.  186.  The  agreement  of  children 
without  their  father's  knowledge  to 
release  all  rights  of  inheritance  in 
land  to  one,  if  that  one  would  main- 
tain the  father  for  life^  is  not  against 
public  policy,  but  may  be  upheld  in 
equity.    Walker  y.  "talker,  lb, 

67.  Kent  v.  Punham,  106  Mass. 
586;  Fowler  v.  Colt,  22  N.  J.  Eq,  44. 

68.  For  the  testator  might  hare  in- 
tended support  from  the  legacy. 
Brown  v.  Knapp,  79  N.  Y.  136. 

69.  In  re  George,  47  L.  J.  Ch.  118. 
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wlietlier  sons  or  daughters.  And  a  f ather^s  will  is  to  be  constnieil 
with,  favor  to  his  own  offspring ;  indeed,  some  of  our  local  statutes 
expressly  provide  that  when  a  testator  omits  to  provide  for  any 
children,  they  shall  take  the  same  share  of  the  testator's  estate,  . 
both  real  and  personal,  that  would  have  passed  to  them  if  the 
parent  had  died  intestate,  unless  they  had  other  provision  duriiig 
tho  testator's  life,  or  it  clearly  appeai^s  that  the  omission  was 
intentional  on  his  part^^  f 

A  child  has  no  absolute  right  of  inheritance,  and  even  equity 
will  not  interfere  to  raise  a  constructive  trust  where  a  man  conveys 
land  to  his  second  wife,  even  though  the  result  is  to  deprive  his 
children  by  his  first  wife  of  all  rights  as  heirs  in  the  land.  The 
mere  fact  that  a  conveyance  works  apparent  injustice  is  not  enough 
where  the  father  was  the  owner  in  fee.'* 

§  806.  Rights  of  Full-grown  Children. 

A  child,  on  arriving  at  full  age,  becomes  emancipated,^'  and  the 
legal  rights  and  duties  existing  at  common  law  between  parent  and 
child  last  only  during  the  minority  of  the  child,  and  after  that  the 
duties  arising  from  the  relation  are  not  legal  but  moral  except  for 
statute.'* 

But  whether  son  or  daughter,  the  child,  by  continuing  with  the 
parent  and  living  at  the  same  home,  may  still  be  legally  in  the 
service  of  the  parent.  On  this  point  there  is  n^o  dispute ;  but  in 
settling  the  presumptions  of  law  there  is  apparently  some  conflict 
of  authorities.  Thus,  where  the  parent  sues  for  loss  of  services 
because  of  the  seduction  of  a  grown-up  or  minor  daughter,  a  strong 
disposition  is  frequently  manifested  to  rule  against  complete  eman- 
cipation so  as  to  give  damages.  Where,  however,  the  conflict  is 
between  parent  and  an  adult  child,  over  work  done  for  a  stranger, 
the  tendency  is  in  favor  of  complete  emancipation,  and  to  allow  the 
child,  attained  to  full  age,  the  right  to  control  his  own  wages ;  this 
being  for  the  child's  benefit.  So,  too,  a  parent  is  not  liable  to  third 
parties  for  the  board  or  necessaries  of  his  adult  children,  in  the 
absence  of  an  express  promise,  or  of  facts  from  which  an  implied 
promise  may  be  inferred;'*    while  as  between  a  parent  and  his 

70.  See  Mass.  Gen.  Stats,  ch.  92,  §  72.  2  Kent,  Com.  206;  Poultney  v. 
25;  2  Kent,  Com.  421;  4  Kent,  Com.  Glover,    23    Tt.    328;     Hardwick    ▼. 
471;  1  Jarm.  Wills,  5th  Am.  ed.  129,  Paulet,  36  Vt.  320;  supra,  §  252. 
ti./  Schooler,  Executors,  §§  499,  500.  73.  Appeal  of  Woodward,  81  Conn. 

71.  Clester  v.  Clester,  90  Kan.  638,  152,  70  A.  453. 

135  P.  996,  L.  R.  A.  1^5E,  64S.  74.  Hawkins  v.  Hyde,  55  Vt.  55. 
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own  adult  diildren,  unliess  peculiar. circumstaxioes  have  ariaen, 
courts  are  reluctant  to  infer  a  pecuniary  reeompeiifie  from  the  per- 
formance of  filial  or  parental  duties  such  as  humanitj  enjoins.^' 

If  a  child,  then,  after  arriving  at  the  age  of  twenty-one  years, 
continues  to  live,  labor,  and  render  service  in  the  father's  family, 
with  his  knowledge  and  consent,  but  without  any  agreement  or 
understanding  as  to  compensation,  the  law  raises  no  presumption 
of  a  promise  to  enable  the  child  to  maintain  an  action  against  the 
father  to  recover  compensation.^*  The  presumption  here  is^  that 
the  parties  do  not  contemplate  a  payment  of  wages  for  sevrioes^ 
on  the.  one  hand,  nor  a  claim  for  board  and  lodging,  on  the  other. 
For  where  the  relation  of  parent  and  child  exists,  the  law  will  nc^t 
readily  assum,e  that  of  debtor  and  creditor  likewise;  and  board 
and  services  may  constitute  a  fair  mutual  offset  in  the  gmeral 
household.  But  this  presumption  may  be  overthrown,  and  the 
reverse  established,  by  proof  of  an  express  or  implied  contract  to 
that  effect ;  an  implied  contract  being  proven  by  facts  and  circum- 
stances which  show  that  both  parties,  at  the  time  the  services  were 
performed,  contemplated  or  intended  pecuniary  recompense.^ 


TT 


75.  Zimmennan  v.  Zimmerman,  129 
Pa.  St.  229;  Switzer  t.  Eer,  146  HI. 
577;  ante,  §  803.  Such  contracts  are 
strictly  personal,  and  no  speeifie  per- 
formance .  Ues  against  the  personal 
representatives  of  one  deceased. 
CampbeU  v.  Potter,  147  111.  576. 

76.  Dye  t.  Kerr,  15  Barb.  444;  Lipe 
▼.  Eisenlerd,  32  N.  Y.  229;  Hostel- 
ler's  Appeal,  30  Pa.  St.  473;  Bidg- 
way  V.  English,  2  N.  J.  409 ;  Andover 
▼.  Merrimack  County,  37  N;  H.  437; 
Williams  t.  Barnes,  3  Dey.  348; 
Prickett  t.  Prickett,  5  C.  E.  Green, 
478;  Perry  v.  Perry,  2  Duv.  (Ky.) 
312;  Heywood  v.  Brooks,  47  N.  H. 
231;  Wilson  v.  Wilson,  52  la.  44; 
Gardner  v.  Schooley,  25  N.  J.  Eq. 
150;  Guffin  v.  First  Nat.  Bank,  74 
m.  259;  Pellage  v.  Pellage,  32  Wis, 
136;  Reynolds  t.  Beynolds,  92  Ky. 
556. 

Whether  a  father  is  liable  for  nec- 
essaries (e.  ff.,  medical  treatment) 
famished  to  his  adult  daughter  at  her 
request  whOe  she  is  a  member  of  his 
family,  and  the  extent  of  her  agency. 


see  Blachley  t.  Laba,  63  I&>  22.  At 
common  law  a.  father  is  not  liable  for 
necessaries  furnished  an  adult  ehild, 
even  though  the  child  be  at  the  fa- 
ther'»  home  when  the  necessaries  are 
furnished;  unless  at  least  a  suitable 
agency  to  bind  him  be  shown,  lb.; 
Crane  v,  Baudoine,  55  N.  Y.  256; 
Mills  V.  Wynian,  3  Pick.  201;  Boyd 
V.  Sappington,  4.  Wafts,  247;  §  788. 
77.  Miller  v.  Miller,  16  BL  296; 
Fitch  V.  Peekham,  16  Vt.  150;  Hart 
r.  Hart,  41  Mo.  441;  TTpdike  ▼.  Ten 
Broeck,  8  Vroom,  105 ; .  Freeman  t. 
Freeman,  65  IlL  106;  Van  Scfaoyek 
▼.  Backus,  16  N.  Y.  Supr.  68;  Hil- 
bish  T.  Hilbish,  71  Tnd.  27;  Steel  ▼. 
Steel,  18  Pa.  St.  66;  Eurtx  T.  Hib- 
ner,  55  111.  514;  Young  ▼.  Hennsa, 
97  N.  G.  280.  See  Beando  t.  Mis- 
play ,  90  Mo.  i^51,  where  the  parent 
was  insane.  The. law  implied  here  a 
contract  by  the  insane  person  to  piy 
for  necessaries.  See  Tremont  t. 
Mount  Desert,  36  Me.  390;  Leidig  r, 
Coover's  Ex'rs,  47  Pa.  St.  534.  Bnt 
see  Putnam  v.  Town,  34  Vt.  429. 
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Wi^re.  a  oMld  contiaues  after  his  majoritj  to  render  Md  father 
services  of  the  same  charactier  as  rendered  while  a  minor  no  recov- 
ery ean  be  bad  for  them  in  the  absence  of  special  agreement,^^  as 
the  mere  fact  that  the  child  after  becoming  of  age  oontinuea  to  live 
with  his  parent  as  before  is  not  sufficient  to  create  an  expectation 
or  ccintract  to  pay/*  As  a  general  role  even  an  adult  ehild  living 
with  his  parents'  is  not  «ititled  to  compensation  for  services  ren- 
dered  to  the  parent.  Some  courts  have  held  that  to  entitle  recovery 
an  egress  promise  by  the  parent  to  pay  must  be  proved,'*  but  the 
better  rule  is  that  recovery  may  be  had  even  though  there  was  no 
express  promise  of  compensation  if  the  services  were  of  such  a 
nature  as  to  lead  to  a  reasonable  belief  that  it  was  the  understand- 
ing of  the  parties  that  pecuniary  compensation  should  be  made  for 
them.'*  The  whole  question  is  properly  for  the  jury  to  consider, 
and  ii  the  circurtistances  authorized  the  person. rendering  the  ser- 
vices reasonably  to  expect  payment  therefor,  by  way  of  furtherance 
of  the  intention  of  the  parties  or  because  reason  and  justice  require 
compensation,  the  law  will  imply  a  contract." 

So  reoovei^y  may- be  had  where  the  daughter^  a  nurse  by  profes- 
sion, goes  to  her  mother's  house  at  her  request  and  takes  care  of 
her  during  the  last  two  year^  of  her  life  and  the  mother  remarks 
that  sKe  will  make  it  up  to  her  when  she  gets  ready."  So  where 
an  adult  daughter  is.living  with  her  parents  and  performing  house- 
hold services  for  them  gratuitously,  the  father  may  recover. for  loss 
of  services  caused  by  her  injury.** 

If  a  daughter  lives  with  her  mother  after  marrie^e  and  performs 
household  duties  tji^  mother  cannot  recover  for  board. ^furnished 
the  daughter  in  the  absence  of  agreement" 

If  aQ  express  contract  by  the  parent  to  pay  for  the  child's 
services  be  thus  shown,  but  not  the  rate  of  compensiation,  a  recovery 
may  be  had  upon  a  quantum  meruit  for  what  these  services  were 

78.  Beaer  ▼.  JolmBon,  Smith  (Ind.)}  ^^  N.  £.  583;  Cramptoii  v.  Logan,  28 
81.        '  Ind.  App.  408-,  63  N.  E.  52;  Scolly  v. 

79.  Heck  v.  Heelr,  9  Ky.  Law  Bep.'  Scully,  28  la.  548 ;  Sammoii  v.  Wood, 
682.  10?  Mich.  506,  65  N.  W.  529. 

80.  R!iliae  t.  8ag«,  67  Ohio  St.  25«,  83.  Mathias  v.  Tingey  (Utah),  lift 
65   K.  E.   999 ;    Zimmerman   v.   Zim-  P.  781,  38  L.  K.  A.  (N.  S.)  749. 
mermatt)  124  Pa.  229,  18  Atl.  129.  84.  Union  Pac.  By.  Co.  ▼.  Jones,  21 

81.  Qnild  V.  Guild,  15  Piek.  (Mai».]f  Colo.  340,  40  P.  891. 

130.  85.  Terry  v.  Warder,  25  'Ky.  Law 

8t.  Hefffoil  ▼.  Brown,  155  111.  326,       Bep.  X486,  78  S.  W.  154. 
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fairly  worth,**     That  valid  contracts  of  this  kind  between  parent 
and  adult  child  can  be  made  is  unquestionable.'^ 

The  declarations  of  parents  in  matters  of  this  sort,  if  somewhat 
Tague,  are  not  apt  to  be  construed  in  the  child's  favor.  And,  on 
the  other  hand,  the  presumption  is  equally  against  regarding  the 
services  of  a  father  who  lives  with  his  son,  and  does  work  for  him, 
as  rendered  for  compensation;  although  here,  too,  the  reverse 
might  be  established  by  evidence  of  a  contract.'* 

Circumstances  which  show  an  unusual  burden  assumed  by  the 
eon,  or  special  advantages  reaped  by  the  father,  are  sometimes 
favorably  construed  in  the  child's  favor.  As  where  a  grown-up 
son  purchases  his  father's  farm  and  continues  to  support  the  father 
and  an  adult  idiot  brother  upon  it.**  So  where  the  adult  son 
assumes  entire  control  and  management  of  the  business,  works  the 
farm,  and  adds  largely  to  the  family  profits  by  his  extraordinary 
skill.*®  So  where  he  works  in  his  father's  general  business.**  So 
where  the  son  takes  a  deed  of  the  farm  on  his  agreenient  to  support 
his  parents  there  for  the  rest  of  their  lives.**  Such  cases  are  by  no 
means  uncommon  among  the  enterprising  settlers  of  our  Western 
country,  who  cultivate  the  soil  and  live  in  little  colonies;  and 
American  courts  cannot  be  insensible  to  the  merits  of  young  per- 
sons who  adorii  the  filial  relation.  As  to  use  and  occupation  of 
real  estate,  where  the  occupant  is  the  son  of  the  owner,  it  is  held 
that  while  payment  of  rent  may  be  presumed,  slight  evidence  is 
sufficient  to  show  the  contrary.**  But  the  rule  in  some  of  the  older 
States  is  rather  strict  as  against  inferring  that  either  support  or 
service  can  create  a  debt.**  In  all  cases  of  this  kind  some  distinct 
understanding  is  always  desirable.**     And  such  relation  may  ex- 

86.  Byrnes  ▼.  Clark,  57  Wis.   13;       Seavey  v.  Seavey,  37  N.  H.  125;  Dod- 
Friermuth  v.  Friermuth,  46  Cal.  42;       son  t.  Me  Adams,  96  K.  C.  149. 
Swartz  T.  Hazlett,  8  Cal.  118.  As  to  stepehildren,  graadflhUdrea, 

87.  Ulrich  v.  XJlrich,  136  N.  Y.  120.       and  others  standing  in  a  qwui  filial 

88.  Harris  v.  Currier,  44  Vt.  468.  relation,    similar    considerations    will 

89.  House  t.  House,  6  Ind.  60.  app^J*     §  785;  Broderick  ▼.  Broder- 

90.  Adams  v.  Adams,  23  Ind.  50.  ick,  28  W.  Va.  378;  Bodaon  ▼.  Me- 
And  see  Fisher  v.  Fisher,  5  Wis.  472.  AdamSy  96  N.  C.  149. 

91.  Second  Nat.  Bank  ▼.  MerriU,  81  95.  Upon  the  marriage  of  a  daugb* 
Wis.  142.  ter,  all  obligation  of  her  parents  for 

9S.  Pratt  T.  Pratt,  42  Mich.  .174;  support  ceases;  yet  there  is.  no  pre- 

Brown  v.  Knapp,  79  K.  Y.  136.  sumption  of  liability  fot  her  support 

93.  See  Oakes  v.  Oakes,  16  111,  106 ;  if  she  continues  in  the  parental  abode. 
Hays  T.  Seward,  24  Ind.  3^2.  And  Perkins  ▼.  Westcoat,  3  Col.  App.  338. 
see  Whipple  v.  Boiir,  2  Mass,  415.  There  ought  to  be  a  diattaet  imder- 

94.  Davis  ▼.  Qoodenow,  27  Vt.  717;  standing  shown. 
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tend,  as  with  natural  parents,  beyond  the  child's  minority  under 
suitable  circumstances.'* 

96.  Bixler  v.  Sellman,  77  Md^  404;       v.   Petkuis,  43  Wis.  160;   Harria  ▼. 
Stock   V.   Stoltz,   137   111.   349,   403;       Smith,  79  Mich.  54. 
Hogg  T.  Laster,  56  Ark.  382;  WeDf 
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CHAPTER  XIL     . 

EMANCIPATION. 

Bectiok  807.     The  Emancipation  of  a  Child. 

808.  What  Constitutes  Emancipation. 

809.  Effect  of  Emancipation. 

§  807.  The  Emancipation  of  a  Child. 

A  father  may.  emancipate  his  young  child  and  thus  give  him  a 
right  to  his  own  earnings.  What,  then,  is  emancipation  as  use<l 
with  reference  to  the  child  ?  Plainly,  the  term  "  emancipation  " 
is  borrowed  from  the  Roman  law,  and  may  be  referred  to  the  old 
formality  of  enfranchisement  by  the  father.  This  in  ancient  times 
was  done  by  an  imaginary  sale,  but  Justinian  substituted  the 
simpler  proceeding  of  manumission  before  a  magistrate.*^  At  the 
English  law,  the  term  "  emancipation "  is  generally  used  with 
reference  to  matters  of  parochial  settlement  and  the  support  of 
paupers.'*  But  in  American  cases  it  often  has  a  significance  more 
nearly  approaching  that  of  the  civil  law ;  though  we  are  apt  to  use 
the  word  without  much  regard  to  precision. 

We  find  in  the  English  books  little  said  as  to  the  emancipation 
of  minor  children  by  their  fathers.  In  fact,  the  English  municipal 
system  is  so  different  from  ours  that  the  paternal  authority  during 
the  period  of  minority,  except  as  to  custody,  gives  rise  to  little 
controversy.  But  there  is  a  case  where  an  infant  was  held  not  to 
have  been  emancipated  by  his  enlistment.**  And  in  this  and  some 
other  instances  the  principle  of  emancipation  was  somewhat  dis- 
cussed; and  the  doctrine  has  been  maintained  by  Lord  Kenyon 
and  others,  that  during  the  minority  of  the  child  he  will  remain, 
under  almost  any  circumstances,  unemancipated ;  that  in  fact  there 
can  be  no  emancipation  of  an  infant  unlese  he  marries,  and  so 
becomes  himself  the  head  of  a  fai;nily,  or  contracts  some  other 
relation,  so  as  to  wholly  and  permanently  exclude  the  parental 
control.* 

Emancipation  is  not  so  strictly  construed  in  this  coimtry.  The 
American  doctrine,  as  frequently  stated,   is  that  a  father  may 

97.  Burrill,  Law  Diet.  "Emancipa-  99.  Bex  t.  Rotherfield  Grays,  1  B. 

tion";  BouvicT,  Ih,;  Inst.  1,  12.  &  C.  347. 

9S.  See  7  Q.  B.  574,  n.  1.  Rex  v.  Roach,  6  T.  R.  247;  Bex 

y.  Wilmington,  5  B.  &  Ad.  525. 
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*'  emancipate  "  his  child  for  the  whole  remaining  period  of  minor- 
ity, or  for  a  shorter  term;  that  this  emancipation  may  be  by  an 
instrument  in  writing,  by  verbal  agreement  or  license,  or  by  impli- 
cation from  his  conduct;  and  that  emancipation  is  valid  against 
creditors,  and  to  some  extent  against  the  father.^ 

"  Emancipation  *'  of  a  child  is  the  relinquishment  by  the  parent 
of  control  and  authority  over  the  child,  conferring  on  him  the 
right  to  his  earnings  and  terminating  the  parent's  legal  duty  to 
support  the  child.  It  may  be  express,  as  by  voluntary  agreement 
of  parent  and  child,  or  implied  from  such  acts  and  conduct  as 
import  consent;  it  may  be  conditional  or  absolute,  complete  or 
partial.  The  emancipation  of  a  minor  is  not  to  be  presumed  and 
must  be  proved ;  and  the  burden  of  proof  is  on  the  father  claiming 
immunity  because  of  it.*  This  doctrine  of  emancipation  is  pecu- 
liarly favored  where  both  the  child  and  parent  invoke  it  in  order 
to  protect  the  minor's  earnings  against  the  unfortunate  parent's 
creditors.  Let  us  see  then,  first,  how  emancipation  may  in  this 
country  be  legally  brought  about ;  second,  what  is  its  legal  effect. 

§  808.  What  Constitutes  Emancipiition. 

Under  the  English  common  law,  emancipation  of  children  by 
their  parents  was  qtlite  unknown.  In  the  United  States  the  doc- 
trine of  emancipation  has  been  applied  with  some  liberality. 
Emancipation  is  not,  however,  to  be  presumed.  It  must  be 
proved.* 

A  minor  may  be  emancipated  by  an  instrument  in  writing,  by 
verbal  agreement,  or  by  implication  from  the  conduct  of  the  par- 
ties.^ There  may  be  complete  emancipation  even  though  the  minor 
continues  to  reside  with  his  parents.**  Emancipation  may,  how- 
ever, be  partial.  A  minor  may  be  emancipated  for  some  purposes 
and  not  for  others.  The  parent  may  authorize  his  minor  child  to 
make  contracts  of  eraplo\Tiiont  and  collect  and  spend  the  money 

1^.  Abbott  V.  Converse,  4  Allen,  530,  4.  Lisbon  v.  Lyman,  49  N.  H.  553. 

per  Chapman,  J. ;  2  Kent,  Com.  194,  5.  Clay  v.  Shirley,  65  N.  H.  644,  23 

n. ;  Whiting  t.   Earle,   3   Pick.   201 ;  Atl.  521. 

Burlingame  v.  BurTingame,  7  Cow.  92 ;  %.  Taubert  v.  Taubert,  108  Minn. 

Varney  v.  Young,  11  Vt.  258;  Eush  v.  247,  114  N.  W.  763;  BeaTrer  v.  Bare, 

Vonght,  55  Pa.  St.  437.  104  Pa.   58,  49  Am.  B.   567. 

S.  Wallace  t.  Cox   (Tenn.),  188  S. 
W.  611,  L.  R.  A.  1917B,  690. 
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earned  and  still  not  emancipate  him  from  parental  custody  and 
control/ 

Emancipation  may  be  express  or  implied,'  and  will  not  be  pre- 
sumed.* Emancipation  may  take  place  by  parol  or  in  writing,  or 
may  be  shown  by  circumstantial  evidence,^*^  imd  may  take  place 
suddenly  by  express  arrangement  or  gradually  by  conduct  implying 
mutual  assent." 

Emancipation  may  be  either  by  instrument  in  writing  or  by 
parol  agreement,  or  it  may  be  inferred  from  the  conduct  of  the 
parent.  As  to  instruments  in  writing,  usually  known  as  inden- 
tures, the  statutes  of  the  different  States  are  quite  explicit;  and 
the  same  general  doctrines  apply  to  children  who  are  bound  out  as 
to  apprentices  generally."  But  such  deeds,  so  far  as  they  derogate 
from  the  child's  personal  independence  and  welfare,  are  not  greatly 
favored;  they  are  usually  construed  with  great  strictness  as  be- 
tween the  minor  and  his  parent,  guardian,  or  master;  and  the 
policy  of  American  law  is  to  require  the  consent  of  the  child 
himself  to  the  instrument,  where  he  has  passed  the  period  of 
nurture.^*  The  subsequent  conduct  of  the  parent  and  child  may 
be  inquired  into  to  determine  this  question.^* 

Emancipation  occurs  where  the  parent  voluntarily  surrenders 


7.  Porter  v.  Powell,  79  la.  151,  44 
N.  W.  295,  7  L.  B.  A.  176;  Hunycutt 
&  Co.  V.  Thompson,  159  X.  C.  29,  74 
S.  E.  628,  40  L.  R.  A.   (N.  S.)   488. 

8.  Jackson  v.  Citizens'  Bank  & 
Trust  Co.,  53  Fla.  263,  44  So.  516; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Rez- 
loff,  229  m.  194,  82  N.  E.  214;  Long- 
hofer  V.  Herbel,  83  Kan.  278,  111  P. 
483;  Lewis  v.  Missouri,  K.  &  T.  By. 
Co.,  82  Kan.  351,  108  P.  95;  Bounds 
Bros.  V.  McDaniel,  133  Ky.  669,  118 
8.  W.  956;  Sherry  v.  Littlefield 
(Mass.),  122  N.  E.  300;  Merithew  y. 
Ellis,  116  Me.  468,  102  A.  301  (where 
mother  convoyed  homestead  to  daugh- 
ter) ;  Fox  V.  Schumann,  191  Mich. 
331,  158  N.  W.  168;  Taubert  v.  Tau- 
bert,  103  Minn.  247,  114  N.  W.  763; 
Brosius  V.  Barker,  154  Mo.  App.  657, 
136  S".  W.  18;  George  Adams  &  Burke 
Co.  V.  Cook,  118  N.  W.  662;  Wcese  t. 
Tokum,  62  W.  Va.  550,  59  S.  E.  514. 

9.  Winebremer   v.   Eberhardt,    137 


Mo.  App.  659,  119  8.  W.  530;  Wallace 
V.  Cox,  136  Tenn.  69,  188  S.  W.  611. 

10.  Bristor  v.  Chicago  &  N.  W.  By. 
Co.,  128  la.  479,  104  N.  W.  487. 

11.  Schoenberg  v.  Voight,  36  Mich* 
310. 

12.  4  Com.  Dig.  579;  State  v.  Tay- 
lor, 2  Penning.  467;  Bolton  v.  MUler, 
6  Ind.  262.  See  Master  and  Servant,. 
infra,  §  457;  Niekerson  t.  Eaaton,  12 
Pick.  110. 

13.  The  minor  child  of  pauper  pa- 
rents is  not  emancipated  00  as  to  gain 
a  settlement  by  the  indenture  of  the 
selectmen.  Frankfort  v.  New  Tine- 
yard,  48  Me,  565.  But  an  indenture 
inoperative  against  the  child  by  reason 
of  informality  may  yet  afford  proof 
that  the  parent  meant  to  relinquish 
the  child's  earnings.  Kerwin  ▼. 
Wright,  59  Ind.  369. 

14.  Carthage  ▼.  Canton,  97  Me.  473, 
54  A,  1104. 
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control  over  the  minor  child  and  renounces  the  duties  of  his  posi- 
tion in  a  manner  inconsistent  with  any  further  performance  of 
them,"  and  may  be  shown  by  abandonment  of  the  child/*  or  by 
allowing  him  to  have  his  own  earnings/^  In  some  cases  a  mere 
waiver  by  the  pare^  of  his  right  to  the  child's  earnings  will  not 
constitute  an  emancipation.^* 

Emauicipation,  strictly  so  called,  is  not  to  be  presumed ;  it  must 
be  proved.  It  is  a  question  of  fact  to  be  implied  from  the  circum- 
artances  and  from*  the  conduct  of  the  parties  interested.  Where  it 
appears  that  the  father,  by  parol,  places  his  daughter  in  a  certain 
family,  that  by  the  terms  of  the  agreement  the  employer  may  turn 
her  away  when  dissatisfied,  that  the  father  may  rescind  the  con- 
tract at  pleasure,  and  reclaim  his  daughter;  these,  and  similar 
circumstances,  may  be  sufficient  to  entitle  the  child  to  her  own 
wages  for  the  time  being,  but  they  cannot  constitute  emancipation 
as  against  the  father.^*  We  are  to  distinguish,  in  fact,  between 
a  license  for  the  child  to  go  out  and  work  temporarily,  and  the  more 
positive  renunciation  of  parental  rights.  Thus,  if  the  father 
agrees  to  pay  his  son  so  much  for  every  day  he  may  labor  for 
another,  but  without  intending  to  .give  him  his  time,  and  merely 
as  an  incentive  to  industry,  this  is  not  to  be  construed  into  a  con- 

15.  Laf oUett  v.  Kyle,  51  Ind.  446 ;  S.  W.  564 ;  McMorrow  t.  Dowell,  116 
Carthage  v.  Canton,  97  Me.  473,  54  A.  Mo.  App.  289,  9t)  S.  W,  728;  Ingram 
1104.  V.  Southern  By.  Co.,   152  N.  C.  762, 

Although    the   father   is   insolvent  67  8.  E.  926;  Lowrie  v.  Oxendine,  153 

«tiU  he  may.  emancipate  the  son  and  N.  C.  267,  69  S.  E.  131;  Holland  ▼. 

will  then  not  be  entitled  to  his  wages.  Hartley,  171  N.  C.  376,  88  8.  £.  507 ; 

TrapneU  v.  Conklyn,  37  W,  Va.  242,  Crowley  v.  Crowley,  72  N.  H.  241,  56 

16  g.  E.  670,  38  Am.  St.  B.  30.    See  A.  190;   Berla  t.  Meisel   (N.  J.  Ch. 

Bristor  v.  Chicago  &  N.  V^.  By.  Co.,  1902),  52  A.  99«;  Giovagnioli  v.  Ft. 

128  la.  479,  104  N.  W.  487,  Orange  Const.  Co.,  133  N.  Y.  S.  93, 

16.  In  re  Biff,  205  F.  406;  Swift  X48  App.  Div.  489;  Turner  v.  Brown 
&  Co.  V.  Johnson,  71  C.  C.  A.  619,  (Tex.  Civ.  App.),  200  S.  W.  1161. 
138  r.  867;  Smith  v.  Gilbert,  80  Ark.  See  Livesley  t.  Heise,  48  Ore.  147, 
525,  98  S.  W.  115;  Bobinson  v.  Hatha-  85  P.  509. 

way,  150  Ind.  679,  50  N.  E.  883 ;  In-  18.  Smith  v,  Gilbert,  80  Ark.  525, 
habitants  of  Thomaston  V.  Inhabitants  98  8.  W.  115;  Taubert  v.  Taubert, 
of  Greenbush,  106  Me.  242,  76  A.  690;  103  Minn.  247,  114  N.  W.  763;  Luff- 
Gulf  Cooperage  Co.  v.  Abernathy,  5t  kin  v.  Harvey,  131  Minn.  238,  154  N. 
Tex.  Civ.  App.  137,  116  S.  W.  869.  W.  1097,  L.  B,  A.  1916B,  1111.  See 
See  Hunt  v.  State,  8  Ga.  App.  374,  HiU  County  Cotton  Oil  Co.  v.  Gath- 
61?  S.  E.  42  xngs  (Tex.  Civ.  App.),  154  8.  W.  664. 

17.  Mathews  v.  Fields,  12  Ga.  App.  19.  Sumner  v.  Sebec,  3  Me.  223. 
225,  77  8.  E.  11;  Story  &  Clark  Piano  See  CTark  v.  Fitch,  2  Wend.  459; 
(^0.  V.  Davy  (Ind.  App.>,  119  N.  B.  Clinton  v.  York,  26  Me.  167. 

i77;  Mot*  ▼.  Purwll,  98  Mo.  247,  11 
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tract  of  emancipation,  but  rather  as  a  mete  gratuity  to  encourage 
the  son  in  the  formation  of  industrious  and  useful  habits.*®  But 
other  circumstances  may  raise  a  special  contract  on  the  minors 
behalf,  or  indeed  be  held  to  emancipate  him  altogether.  It  is  a 
well-settled  rule  in  this  country  that  if  the  parent  absconds,  turns 
his  child  out  of  doors,  or  leaves  him  to  shift  for  himself,  the  son 
is  entitled  to  his  o\vn  wages ;  ^^  and  our  courts  are  very  liberal  in 
allowing  children  to  avail  themselves  of  any  breach  of  parental 
obligation  so  as  to  earn  an  honest  livelihood  by  their  own  toil.** 
The  presumption  raised  in  such  cases  may  be  termed  a  presumption 
of  necessity.  So  where  the  husband  abtodons  his  child  to  the  care 
of  the  mother,  his  subsequent  claims  for  the  earnings  of  either  are 
to  be  regarded  with  very  little  favor.**  Or  where  he  is  able  to 
support  the  child,  and  yet  forces  the  child  to  labor  abroad  unsuit- 
ably to  the  child's  social  position.**  Even  slighter  circumstances, 
which  impute  no  misconduct  to  the  father,  but  evince  a  consent 
for  his  son  to  leave  the  parental  roof  and  go  into  the  world  to 
seek  his  own  fortune,  are  often  construed  into  emancipation.*' 
But  the  desertion  of  a  minor  from  his  father's  home,  with  vagrancy 
and  crime,  does  not  of  itself  constitute  emancipation.**  The 
father  may  practically  emancipate  from  a  prudent  regard  to  his 
own  circumstances  and  the  child's  benefit ;  he  may  relinquish  all 
tight  to  his  infant  child's  future  earnings  as  against  his  own 
creditors.*^  And  there  may  be  complete  emancipation,  although 
the  minor  continues  to  reside  with  his  father.**  In  general,  ac- 
cording to  modem  American  authorities,  a  parent's  relinquishment, 


2a  Arnold  v.  Norton,  25  Conn.  92. 

21.  And  an  insolvent  father  may 
give  his  son  his  time  and  futare  earn- 
ings, so  as  to  benefit  the  child  as 
against  the  father 'a  own  creditors. 
Atwood  V.  Holcomb,  39  Conn.  270; 
supra,  §  754. 

22.  Clinton  v.  York,  26  Me.  167; 
Clond  V.  Hamilton,  11  Humph.  104; 
Nightingale  v.  Withington,  15  Ma3a. 
275 ;  Stansbnry  v.  Bertron,  7  "W.  &  S. 
362;  EvePPtt  v.  Sherfey,  1  la.  356; 
The  Etna,  Ware,  462 ;  Gary  t.  James, 
4  Besatis.  185;  Conovar  ▼.  Cooper,  8 
Barb.  115;  JenifH)n  v.  Graves,  2 
Blaekf.  440;  Lyon  v.  Boiling.  14  Ala. 
753 ;  Ream  v.  WatWns,  27  Mo.  616. 

I  Wodell  ▼.  Coggeshall,  2  Met.  89. 


See  Dennyaville  v.  Trescott,  30  Me, 
470. 

24.  Farrell  v.  Farrell,  3  Houst.  633. 

25.  Campbell  v.  CampbeU,  3  Btoekt 
268;  Johnson  v.  Gibson,  4  B.  D. 
flmlth,  231;  Dicks  t.  Grissom,  1 
Freem.  Ch,  428;  Dodge  v.  Favor,  15 
Gray,  82;  Boobier  v.  Boobier,  39  Mc. 
406.  But  see  Stiles  v.  Granville,  6 
Cush.  458. 

26.  Bangor  y.  Keadfield,  32  Me.  66. 

27.  Clemens  ▼.  BrtUhart,  17  Neb. 
335;  Dickinson  ▼.  Talmadge,  138 
Mass.  249;  Atwood  v.  Holcomb,  39 
Conn.  270. 

88.  McCloRky  v.  Cyphert,  27  Pa.  8i. 
220;  Dierker  v.  Hess,  54  Mo.  246; 
Donegan  v.  Davis,  66  AUl  3162. 
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by  agreemejit  and  consent,  of  all  claims  to  the  earnings  of  hi* 
minor  child  in  any  particular  service,  may  be  implied  from  circum- 
stances ;  '•  and  it  is  a  question  to  be  determined  by  the  given 
circumstances,  and  may  rest  in  parol.  But  there  is  such  a  thing 
as  partial  and  incomplete  emancipation  of  a  child,  even  though  the 
latter  be  allowed  by  th«  parent  to  work  and  control  his  own 
earnings.'* 

The  marriage  of  an  infant  with  his  parent's  consent  removes 
him  from  parental  control,  and  gives  him  a  right,  as  against  the 
father,  to  apply  all  his  earnings  to  the  support  of  his  family ;  •^ 
but  whether  all  the  consequences  of  legal  emancipation  must  neces- 
sarily follow  has  been  held  doubtful.  Marriage,  without  the  con- 
sent of  the  parent,  ought  to  confer  the  same  right  upon  an  infant, 
inasmuch  as  the  claims  of  wife  and  child  in  either  case  are  para- 
mount, and  the  consequences  of  all  marriages  are  much  the  same, 
but  in  Maine  it  has  been  decided  otherwise,  and  that  the  disobedi- 
ent infant  is  punishable  by  being  compelled  to  pay  his  father  his 
earnings ;  though  what  is  to  become  of  the  wife  meantime  does  not 
clearly  appear.**  A  minor  daughter  is  emancipated  by  her  mar- 
riage with  her  father's  consent;   and  here,  at  least,  it  is  ruled  that 


89.  Supra,  §  754;  Monaghan  v. 
School  District,  38  Wis.  100;  Dier- 
ker  V.  He38,  54  Mo.  246;  Clay  v.  Shir- 
ley, 65  K.  H.  644.  And  this  doctrine 
is  applied  the  more  strongly  as  aginst 
a  parent's  creditors  and  others,  who, 
against  the  will  of  l)0th  parent  and 
chUd,  maintain  that  the  child's  eam^ 
ings  are  not  his  own.  The  proof  should 
be  sufficient  and  clear  as  against  the 
parent  who  denies  such  relinquishment. 
Monaghan  t.  School  District,  38  Wis. 
100.  And  see  West  Gardiner  v.  Hi^i- 
Chester,  72  Me.  509.  Where  the  son 
of  one  of  the  partners  was  appren- 
ticed to  the  firm,  it  was  held  a  ques- 
tion for  the  jury  (the  firm  having  as- 
signed to  creditors),  whether  the  fa- 
ther had  emancipated  his  son.  Beaver 
T.  Bare,' 104  Pa.  St.  58.  An  indenture 
binding  out  bis  son  so  that  compensa- 
tion shall  be  paid  to  the  son,  does  not 
emancipate  in  sach  a  sense  as  to  de- 
bat  the  father  from  suing  the  em- 
ployer for  breach  of  the  covenlmt;  at 


least  where  the  son,  having  joined  in 
the  indenture,  does  not  dissent.  Dick- 
inson T.  Talmadge,  138  Mass.  249. 

Remarriage  of  a  widowed  mother, 
whose .  new  husband  does  not  assume 
the  paternal  functions  towards  the 
child,  favors  the  idea  of  emancipa- 
tion. HoUingsworth  v.  Swedenborg, 
49  Ind.  378.  A  widowed  mother  may 
relinquish  all  claim.  Lind  v.  Sulle- 
stadt,  21  Hun,  364.  But  as  to  a 
second  marriage  affecting  the  child's 
pauper  settlement,  see  Hampden  v. 
Troy,  70  Me.  484. 

.  80.  §  809 ;  Porter  v.  Powell,  79  la. 
151;  Tennessee  Man.  Co.  v.  James,  91 
Tenn.  154. 

81.  Taunton  v.  Plymonth,  15  Mass. 
203;  Dicks  v.  Grisson,  1  Freem.  Oh. 
428;  Craftsbury  v.  Greensboro* 
(1894),  Yt.;  157  Mass.  73;  YanatU 
V.  Oarr,  229  HI.  47,  82  N.  E.  267. 

8ft.  White  V.  Henry,  24  Me.  531, 
doubted  by  Field,  G.  J.  in  157  Mass. 
73.    See  Bxur  v.  WllMm,  18  Tex.  3S7. 
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bis  oonsent  may  be  inferred  from  circumstances.'*  It  may  well 
be  stated,  as  the  later  and  truer  theory,  that  if  the  infantas  mar- 
riage be  a  legal  and  valid  one,  though  contracted  in  defiance  of  the 
parent's  wishes,  parental  rights  and  control  must  yield  to  the  new 
and  superior  status  which  the  child  has  thereby  assumed/* 

Evidence  short  of  this  will  not  show  an  emancipation.**  So 
there  is  no  emancipation  shown  where  a  father  has  not  freed  the 
son  from  parental  control  but  supports  him,  although  the  father 
gives  the  son,  who  is  nineteen  years  of  age,  sums  of  money  from 
time  to  time  in  pay  for  work  done.  A  son  nineteen  years  old  is 
surely  entitled  to  some  spending  money,  and  as  his  earnings  be- 
longed wholly  to  his  father  it  would  be  strange,  indeed,  if  his 
father  did  not  give  him  such  sums  for  his  own  purposes.  Many 
fathers,  to  encourage  their  sons  to  form  habits  of  industry  and 
frugality  and  to  learn  the  value  of  money,  make  these  donations 
dependent  to  a  greater  or  less  extent  upon  the  conduct  and  services 
of  the  child.  But  such  payments  in  no  sense  work  an  emancipa- 
tion of  the  child  himself.**  Emancipation  does  not  appear  simplv 
from  evidence  that  a  seventeen-year-old  daughter  lived  and  worked 
away  from  home,  thirty  miles  from  her  father's  home,  earning  and 
controlling  her  own  wages  with  the  consent  of  her  father.  Thi> 
relieved  the  father's  burden  and  was  only  a  partial  emancipation 
from  service  for  an  indefinite  time.  The  father  had  a  right  at  anv 
time  to  require  her  to  return  home  and  serve  him,  and  she  had  a 
right  at  any  time  to  return  and  claim  his  care  and  support.*^ 

Evidence  that  a  minor  son  eighteen  years  old  was  living  at  home 
with  his  parents  and  had  worked  out  for  abouf  two  years  on  a  job 
which  he  had  secured  himself,  where  he  collected  his  own  wages, 
spent  his  own  money,  and  paid  board  at  home,  shows  only  a  partial 
emancipation,  consisting  only  of  an  assent  on  the  part  of  the  par- 
ents that  the  boy  should  hire  out  and  collect  and  spend  what  he 


S8.  BuekflpoTt  ▼.  Rockland,  56  Me. 
22. 
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Coal  Co.,  147  HL  App.  311;  Guthrie 
County  t.  Conrad,  133  la.  171,  110 
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earned.  Such  an  arrangement  does  not  destroy  the  filial  relation, 
but  a  gift  to  the  son  of  his  wages  has  no  more  effect  on  that  relation 
than  a  gift  of  money  would  have^  and  if  it  is  not  sufficient  to 
.supply  the  son  with  necessaries  the  parents  remain  liable  for  any 
necessaries  which  the  wages  are  not  sufficient  to  supply.  They 
therefore  are  liable  for  medical  expenses  furnished  for  an  operation 
<m  the  son  performed  with  their  knowledge  and  consent.'* 

In  -some  States  by  statute  emancipation  may  take  place  by  court 
action  where  the  parental  authority  has  been  abused.**  In  Louis- 
iana, the  emancipation  of  minors  is  expressly  recognized  and 
regulated  by  law,  and  decrees  of  emancipation  are  judicially 
made." 

In  a  well-considered  Massachusetts  case  it  is  decided  that  the 
emancipation  of  a  minor  child  by  parol  agreement  and  without 
^consideration  is  revocable,  until  acted  upon,*^  but  an  agreement 
for  emancipation  is  irrevocable.** 

Yet  there  can  be  little  doubt  at  the  present  day  that  a  father  can 
verbally  sell  or  give  his  minor  son  his  time;  and  that  after  pay- 
ment or  performance  the  son  is  entitled  to  his  earnings.**  A  spe- 
<5ial  contract  with  a  third  person,  authorizing  him  to  employ  and 
pay  the  child  himself,  will  bind  the  parent,  and  payment  to  the 
<5hild  will  be  a  defence  against  any  action  brought  by  his  father 
against  the  employer.  Parol  agreements  are,  however,  within  the 
statute  of  frauds.** 

§  809.  Effect  of  Emancipation. 

As  to  the  effect  of  emancipation.  The  consequence  is,  on  the 
one  hand,  to  give  the  child  the  right  to  his  own  wages,  the  disposal 
of  his  own  time,  and,  in  a  great  measure,  the  control  of  his  own 
person;    on  the  other  hand,  to  relieve  the  parent  of  all  legal 


S8.  Lufkln  ▼.  Harvey  (Minn.),  154 
N.  W.   1097,  L.  E.  A.  IWCB,  1111. 

39.  Sweet  v.  Crane,  39  Okla.  248, 
134  P.  1112. 

40.  Code,  art.  367  ei  seq.;  Allison 
T.  Watson,  36  La.  Ann.  616. 

41.  Abbott  V.  Converse,  4  AUen, 
530.  See  Morris  v.  Low,  4  Stew,  k 
Port.  123.  But  see  Chase  v.  Smith, 
5  Vt.  556. 

4S.  Weese  v.  Yoknm,  62  W.  Va. 
560,  59  8.  E.   514;   contra,  Hood  & 
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may  be  set  up  by  one  sued  by  a  father  for  injury  to  the  minor 
child^'^  but  must  be  pleaded  and  proved,^^  and  a  defendant  father 
claiming  emancipation  has  the  burden  of  proving  it.*^ 


emancipation) ;  Arnold  v.  Norton,  25 
Conn.  92;  Texas  B.  v.  Crowder,  61 
Tex.  262. 

e2.  Scott  V.  O'Leary,  157  la.  222, 
138  N.  W.  512;  Daly  v.  Everett  Pulp 
&  Paper  Co.,  31  Wash.  252,  71  P. 
1014.  But  see  Sawyer  v.  Sauer,  10 
Kan.  519;  Texas  &  P.  Ry.  Co.  v.  Ad- 
kins  (Tex.  Civ.  App.  1910),  126  S. 
W.  954. 
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OF  OUABDIANS  IN  GEKEBAL :    THE  SEVEBAI.  KINDS. 

Secttok  810.  Guardianship  Defined;  Applied  to  Person  and  Estate. 

811.  English  Doctrine;   Guardianship  bj  Nature  and  Nurture. 

812.  Glassifieation  of  Guardians  in  England;  Obsolete  Bpeeies. 

813.  English  Doctrine;  Guardianship  in  Socage. 

814.  English  Doctrine;  Testamentary  Guardianship. 

815.  English  Doctrine;  Chancery  Guardianship. 

816.  English  Doctrine;  Guardianship  by  Election  of  Infant. 

817.  Guardians  by  Nature  and  Nurture.     In  this  Country. 

818.  Chancery  and  Probate  Guardianship  in  this  Country. 

819.  Guardians  in  Socage  in  this  Country. 

820.  Testamentary  Guardians  in  this  Country. 

821.  Guardians  of  Idiots,  Lunatics,  Spendthrifts,  Ac. 

822.  Guardians  of  Married  Women. 

923.  Special  Guardians;  Miscellaneous  Trusts. 

824.  Guardian  od  Litem  and  Next  Friend. 

825.  Guardians  de  Facto. 

826.  Guardianship  by  the  Civil  Law. 

§810.  Guardianship  Defined;  Applied  to  Person  and  Eistate. 

The  guardian  is  a  person  intrusted  by  law  "with  the  interests  of 
another,  whose  youth,  inexperience,  mental  weakness,  and  feeble- 
ness  of  will  disqualify  him  from  acting  for  himself  in  the  ordinary 
affairs  of  life,  and  who  is  hence  known  as  the  ward. 

Guardianship  usually  applies  to  minor  children;  and  in  this 
sense  the  guardian  may  be  either  their  natural  protector,  whose 
authority  is  founded  upon  universal  law,  or  some  person  duly 
chosen  to  act  on  their  behalf.  Thus,  the  father  (and  sometimes 
the  mother)  exercises  the  right  of  custody  and  nurture  as  the 
child's  natural  guardian ;  while,  if  the  parents  are  dead,  someone 
must  be  selected  to  supply  their  place.  And  since  the  parental 
control  does  not  extend  to  the  estate  of  a  minor,  the  appointment 
of  a  guardian  may  be  both  necessary  and  proper,  when  property 
becomes  vested  in  a  child  under  age.  Guardianship  applies  also 
at  the  present  day  to  idiots,  lunatics,  spendthrifts,  and  the  like; 
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and  the  guardian  of  such  person  derives  his  authority  from  statute 
law  and  a  special  appointment.  This  guardian  is  sometimes 
designated  as  the  committee. 

The  law  of  guardianship  is  most  naturally  divided  into  guardian- 
ship of  the  person  and  guardianship  of  the  estate.  Guardianship 
of  the  person  is  a  relation  essentially  the  "same  as  that  of  parent 
and  child,  though  not  without  some  important  differences,  as  we 
shall  see  hereafter.  Hence  the  guardian  has  been  called  "  a  tem- 
porary parent."  *'  Guardianship  of  the  estate  bears  a  closer 
resemblance  to  trusteeship;  guardians  and  trustees  being  alike 
bound  to  manage  estates  with  fidelity  and  caxe,  under  the  super- 
vision and  direction  of  the  chancery  courts.  The  same  person  is 
often  guardian  of  both  the  person  and  estate  of  the  ward ;  but  not 
necessarily,  for  these  may  be  kept  distinct.  So,  too,  there  may  be 
joint  guardians,  as  in  other  trusts. 

§  811.  English  Doctrine;   Guardianship  by  Nature  and  Nurture. 

Guardianship  by  nature  and  nurture  denotes  hardly  more  or 
less  than  the  natural  right  of  parents  to  the  care  and  custody  of 
their  children.  It  has  been  usual  to  treat  of  guardians  by  nature 
as  distinct  from  guardians  by  nurture;  but  in  reality  the  latter 
constitute,  for  practical  purposes,  only  a  species  of  the  former. 
Mr.  Macpherson  considers  them  together,  and  doubts  whether 
guardianship  by  nature,  as  known  in  the  old  law,  has  existed  since 
the  time  of  Charles  II.,  when  feudal  tenures  were  abolished ;  for 
it  appears  to  have  originated  in  the  practice  of  selling  the  marriage 
of  the  heir." 

Guardianship  by  nature  and  nurture  belongs  exclusively  to  the 
parents:  firsts  to  the  father,  and,  on  his  death,  to  the  mother. 
The  father's  right  was  formerly  preferred  to  the  mother's  in  all 
cases;  while  the  modem  tendency  is  otherwise.  The  office  of 
natural  guardian  lasted  during  the  minority  of  the  child;  but 
guardianship  by  nurture  ceased  when  he  attained  the  age  of  four- 
teen. So  guardianship  by  nature  applied  to  the  heir  apparent  or 
presumptive,  and  guardianship  by  nurture  to  the  other  ehildrai. 
Guardianship  by  nature  was  something  higher  than  guardianship 

^.  1  Bl.  Com.  460;  2  Kent,  Com.      v. ,  40  Minn.  7;  In  re  Rise, 

280.     A  money  corporation  may  be  42  Mich.  528,  4  N.  W.  284. 

guardian  in  modern  times,  under  ap-  63.  Macphers.  Inf.  52,  58.    See  aUo 

propria te     statutes,     notwithstanding  1   Bl.  Com.  461,    and  Harg.  notes  1 

the  ancient  objections  of  a  want  of  &  3 :  2  Kent,  Com.  21,  220. 
conscience    or    of    parental    feelings, 
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hy  nurture.*^  But  it  is,  nevertlielee8>  clear  that  the  father  has  a 
right;  recognized  hj  general  law,  to  the  custody  of  all  his  children, 
not  only  during  the  period  of  nurture,  but  until  the  age  of  majority. 
So,  too,  the  mother,  if  not  superseded  by  the  infant's  election  at 
fourteen,  or  by  the  appoiutiaent  of  a  new  guardian,,  has,  in  the 
absence  of  a  father,  the  legitimate  care  of  the  child  for  the  same 
period.'* 

The  authority  of  such  guardians  extends  only  to  the  ward's 
person*  They  have  no  right  to  intermeddle  with  his  property.** 
Blackstone  says  that,  if  an  estate  be  left  to  an  infant,  the  father 
is,  by  common  law,  the  guardian,  and  mu§t  account  to  his  child 
for  the  profits.  But  this  is  only  because  the  law  holds  him  and 
all  others  responsible  as  a  qtuist  guardian ;  and  it  is  well  settled 
at  the  present  day,  that  if  a  child  becomes  vest^  with  property 
during  his  father's  lifetime,  there  is  no  one  strictly  authorized  to 
take  it  until  a  guardian  has  been  duly  appointed. 

Guardianship  by  nature  and  nurture  is  inferior  td  guardianship 
in  socage;  and  it  yields  to  every  kind  of  guardianship  which 
exists  by  strict  appointment,  so  far  as  the  ward's  property  is  con- 
cerned, though  not  necessarily  as  to  his  person. 

§  812.  Classification  of  Guardians  in  England;  Obsolete  Species. 

The  law  of  guardianship,  in  England,  is  one  of  irregular  growth. 
Goiardians,  until  chancery  jurisprudence  became  fully  developed, 
were  rerngnized  only  for  certain  limited  purposes.  Their  powers 
were  restricted,  and  new  classes  were  created  from  time  to  time,^ 
as  the  exigency  arose.  One  species  of  guardianship  would  fall 
into  disuse  and  another  spring  up  in  its  place.  Hence  it  is  found 
difficult  to  attempt  a  classification,  or.  reduce  the  general  authority 
of  guardians  to  a  definite  system.  An  English  text-writer  enume- 
rates no  les^  than  eleven  different  kinds  of  guardians,  many  of 
which  are  obsolete,  and  others  of  merely  local  application.''* 
Among  them  may  be  mentioned  guardianship  in  chivalry,  an  inci- 
dent of  the  feudal  tenure,  more  in  the  nature  of  a  hardship  than  a 

67.  1  Bl.  Com.  461,  and  Harg.  63X.  And  see  Wall  v.  Stanwick,  34 
notes;  2  Kent,  Conii  220,  221.  Ch.  B,  763,  as  to  liability  for  rents 

68.  Macphers.   Inf.   61,  65;   mitpra,       nnd  profits  of  land. 

5 §  740,  756.  70-   Maephers.    Tnf.    2    et   seq,,   to 

69.  1  Bl.  Com.  461,  and  Harg.  notes;  which,  the  reader  is  referred  for  a 
2  Kent.  Com.  220»  221 ;  Hyde  v.  Stone,  fnll  account  of  these  kinds  of  guard- 
7  Wend.  354:  Kline  t.  Beebe,  6  Conn.  ianship,  inclnding  gnardjianship  under 
4M;  Fonda  v.  Van  Home,  15  Wend.  ,8tat.  4  &  5  P.  &  M.,  ch.  8,  alluded  to 


§  813  guabdiaK  and  waud.  910 

privilege,  so  far  as  the  ward  was  concerned,  whict  was  finally 
abolished  in  the  time  of  Charles  II.;  guardianship  by  special 
custom^  which  was  confined  to  London  and  certain  other  localitieir, 
and  appears  to  exist  no  longer;  guardianship  hy  appointment  of 
the  spiritual  courts,  traces  of  which  still  exist  in  the  appointment 
of  administrators  durante  minore  cetate;  guardianship  hy  preroga- 
tive, applicable  only  to  the  royal  family;  and  guardianship  hy 
election  of  the  infant,  which  appears  to  us  more  properly  consid- 
ered at  this  day  in  connection  with  the  appointment  of  chancery 
guardians.  But  guardianship  hy  nature  amd  nurture,  guardian- 
ship in  socage,  testamentary  guardianship,  and  chancery  guardian- 
ship require  special  consideration,  and  these  will  be  taken  up  in 
order. 

§813.  English  Doctrine;  Guardianship  in  Socage. 

Guardianship  in  socage  arises,  at  common  law^  wheinever  an 
infant  under  fourteen  acquires  title  to  real  estate ;  the  chief  ohject 
of  the  trust  being  the  protection  of  such  property  and  the  instruc- 
tion of  the  young  heir  in  the  pursuit  of  agriculture.^*  It  applies 
only  when  the  infant  inherits  land,  and  cannot  exist  if  his  estate 
be  mefely  personal.  His  title,  too,  must  be  legal  and  not  merely 
equitable;  hence  it  would  seem  that  there  cannot  be  a  guardian  in 
socage  where  the  interest  of  the  ward  is  only  reversionary."  This 
species  of  guardianship  was  anciently  assignable,  so  far  at  least  as 
the  custody  of  the  infant  was  concerned ;  but  by  the  doctrine  and 
practice  of  later  times  it  became  regarded  as  a  strictly  personal 
trust,  neither  transmissible  by  succession,  nor  devisable,  nor 
assignable.''* 

The  duty  of  the  guardian  in  socage  is  to  take  possession  of  the 
heir's  person  and  real  estate,  to  receive  the  rents  and  profits  until 
the  heir  reaches  the  age  of  fourteen,  to  keep  his  evidences  of  title 
safely,  and  to  bring  him  up  well.'*  His  powers  are  commensurate 
with  his  duties.  He  acquires  by  virtue  of  his  office  an  actual 
estate  in  the  ward's  land,  though  not  to  his  own  use;  '*   he  may 

in  1  Bl.  Com.  461,  and  repealed  by  78.    Macphers.    Inf.    20    ei    $eq.; 

9  Geo.  IV.,  eh.  31.     See  also  1  Bl.  2   Bl.   Com.    561,   and   Harg.  %,;  I 

Com.  461,  and  Harg,  notes.  Kent,  Com.  223. 

71.  1  Bl.  Com.  461,  and  Harg.   n.;  74.   Co.   Litt.    89;    Macpbers.  Inf. 

2  Kent,  Com.  220;  Dagley  v.  Tolferry,  28. 

1  P.  Wms.  285.  75.  Plowd.,  cb.  293 ;  Macphen.  I«f. 

7».  Maepben.  Inf.  19;  2  Bl.  Com.  28;  Hex  ▼.  Sutton,  3  Ad.  &  El.  597. 
83. 
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^ain  a  settlement  by  actual  residenoe  upon  it;  ''*  and  lie  can  grant 
leases  terminable,  and  perhaps  even  void,  when  the  ward  reaches 
the  age  of  fourteen,'^  A  guardian  in  socage  cannot  be  removed 
from  oflSce,  but  the  ward  may  supersede  him,  at  this  age,  by  a 
guardian  of  his  own  choice. ''^ 

Guardianship  in  socage  has  been  said  to  extend  to  the  heir's 
personal  property ;  but  there  is  insufficient  legal  authority  for  such 
a  s-upposition,  though  it  is  likely  that  the  farm-stock  and  house- 
hold chattels  of  the  ward  were  included )  and  when  this  guardian- 
ship was  common,  personal  property  consisted  of  little  else/* 

One  peculiarity  of  this  guardianship  was  that  the  trust  belonged 
only  to  such  next  of  blood  to  the  child  as  could  not  possibly  inherit, 
and  it  devolved  upon  him  without  appointment ;  the  common  law, 
with  a  characteristic  distrust  of  human  nature,  deeming  it  impru- 
dent to  confide  the  child'e  interests  to  one  who  ejcpected  the  succes- 
sion. For,  as  Fortescue  and  Sir  Edward  Coke  aflSrmed,  to  commit 
the  custody  of  the  infant  to  such  a  person  was  like  giving  up  a 
lamb  to  a  wolf  to  be  devoured.**^  Q-uardianship  in  socage  has 
passed  into  disuse,  though  it  cannot  be  said  to  have  been  actually 
abolished. 

^814.  English  Doctrine;  Testamentary  Guardianship. 

Testamentary  guardianship  was  in-stituted  by  the  statute  of  12 
Car.  IL,  c.  24,  and  for  this  reason  testamentary  guardians  are 
sometimes  called  statute  guardians.'^  This  statute  provided  that 
any  father,  whether  an  infant  or  of  full  age,  might,  by  deed 
executed  in  his  lifetime,  or  by  his  last  will  and  testament,  dispose 
of  the  custody  and  tuition  of  his  child,  either  bom  or  unborn,  to 
any  person  or  persons  in  possession  or  remainder,  other  than 
popish  recusants ;  such  custody  to  last  till  the  child  attained  the 
age  of  twenty-one,  or  for  any  less  period,  and  to  comprehend, 
meantime,  the  entire  management  of  his  estate,  both  real  and  per- 
sonal* So  far  as  popish  recusants  are  concerned,  this  statute  has 
since  been  modified;  and  all  religious  disabilities  as  to  the  office 
are  now  removed ;  *^    and  since  the  statute  of  1  Vict.,  c.  26,  an 

76.  Bex  V.  Oakley,  10  East,  491 ;  Constable,  Vaugh.  185.   But  see  Harg. 
Hacphers.  Inf.  28.  n.,  67  to  Co.  Litt.  89. 

77.  Bac.  Abr.  Leases,  i.  9;   1  Ld.  SO.  Co.  Litt.  88b;  1  Bl.  Com.  462. 
Bajm.  131 ;  Bex  v.  Sutton,  5  NeT.  ft  81.  1  ,B1.  Com.  462. 

M.  353;  Maephers.  Tnf.  35,  36.  82.  31  Geo.  ITT;,  ch.  32;  4  Mont.  * 

78.  Co.  Litt.  89a;  Macpbers.  Tnf .  41.      C.  687;  Corbet  ▼.  Tottenham,  1  Ball 

79.  Maephers.   Inf.   31 ;    Bedell  t.      v.  B.  59. 


§    814  GUARDIAN    AND    WARD.  912 

infant,  though  the  father^  cannot  exercise  the  right  o£  testamentary 
appointment;  otherwise^  the  statute  remains  in  force.  Under  this 
English  law  it  matters  not  what  are  the  father's  religious  opinions.** 
But  a  mother  cannot  appoint,  nor  a  putative  father,  nor  a  person 
in  loco  parentis^^ 

The  important  question  arises,  imder  this  statute,  whether  the 
words  "  by  deed  executed  in  his  lifetime  "  permits  the  father  to 
dispose  of  his  children  by  any  instrument  not  testamentary  be 
may  see  fit  to  make.  Lord  Eldon  was  of  the  opinion  that  he 
could  not^  but  was  confined  to  a  testamentary  instrument  in  the 
form  of  a  deed,  which  cannot  operate  during  life  and  may  be 
revoked  at  pleasure;  or  to  a  will.**  Such  is  doubtless  liie  English 
law  at  the  present  day.** 

Testamentary  guardianship  gives  the  custody  of  the  ward's 
person,  and  of  all  his  real  and  personal  estate;  and  it  embraces 
not  only  such  property  as  comes  to  the  ward  through  descent, 
devise,  bequest,  or  inheritance  from  the  father,  but  all  that  he 
may  acquire  from  any  person  whomsoever,  and  whether  real  or 
personal.  This  shows  that  the  guardian's  interest  is  derived  not 
from  the  father,  but  from  the  law  itself,  for  the  father  could  give 
him  no  interest  over  that  which  was  never  his  own.*' 

Besides  having  the  advantage  of  full  control  over  the  ward's 
entire  estate,  the  testamentary  guardian  stands  better  than  the 
guardian  in  socage,  inasmuch  as  his  power  lasts  until  the  ward 
reaches  his  majority,  unless  the  father  has  seen  fit  to  limit  his  trust 
to  a  less  period. 

Testamentary  guardianship,  as  now  understood,  was  unknown 
to  the  common  law.  Lord  Alvanley  said,  in  Ex  parte  Ilchester: 
"  It  is  clear,  by  the  common  law,  a  man  could  not,  by  any  testa- 
mentary disposition,  affect  either  his  land  or  the  guardianship  of 
his  children.  The  latter  appears  never  to  have  been  made  the 
subject  of  testamentary  disposition  till  the  statute  12  Charles 
II."  **  But  it  seems  probable,  from  some  expressions  of  Lord 
Coke,  that,  so  far  as  the  custody  of  the  ward's  person  was  oon- 

88.  Villareal  v.  Mellish,  2  Swanst,  86.  Macpherson  intimates  a  differ- 

53S.  ent  opinion.     See  Macphers.  Inf.  84; 

84.  Macphers.  Inf.  83;   1  Bl.  Com.  Lccome  v.  Sheires,  1  Vera.  442.    And 

462,  Harg.  n.;  Vaugh.   180;   3  Atk.  see  Desribes  v.  Wilmer,  69^  Ala.  25. 

519.  87.   Macphers.   Inf.   91.      See  also 

8A.  Eig  parte  Earl  of  Ilehester,  7  OiUiat  v.  Gilliat,  3  Philliio.  222. 

Ves.  367;  Earl  of  Shaftesbury  v.  Lady  88.  7  Ves.  370. 
Hannam,  Finch.  Bep.  323. 
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cemed,  though  not  as  to  his  lands,  testameatarj  dispositions  were 
not  unknown  to  the  old  common  law^  and  that  this  testamentary 
guardian,  sometimes  confounded  with  the  guardian  for  nurture, 
had  the  care  of  the  child  until  he  reached  the  age  of  fourteen,  with 
power  to  dispose  of  his  chattels."^ 

§  815.  English  Doctrine;  Chancery  Guardianship. 

Guardians  by  appointment  of  a  court  of  equity,  or  chancery 
guardians,  as  they  are  termed,  have,  within  the  last  century, 
assumed  such  importance  as  almost  to  supersede,  in  the  English 
practice,  the  other  kinds,  except  perhaps  the  testamentary  guardian. 
The  earliest  known  instance  of  such  an  appointment  occurred  in 
1696.***  Blackstone  speaks  of  the  practice  in  his  day  as  applicable 
chiefly  to  guardians  with  large  estates,  who  sought  to  indemnify 
themselves  and  to  avoid  disagreeable  contests  with  their  wards,  by 
placing  themselves  under  the  direction  of  the  court  of  chanqery.*^ 
The  origin  of  this  guardianship  is  obscure.  Mr.  Hargrave  con- 
sidered it  an  act  of  usurpation  by  the  Lord  Chancellor,  but  admitted 
the  jurisdiction  to  have  heen  fully  established  in  his  time.** 
Fonblanque  warmly  controverts  the  charge  of  usurpation,  claiming 
tiiat  the  jurisdiction  exercised  by  the  court  of  chancery  over  infants 
flows  from  its  general  authority,  as  delegated  by  the  crown.** 
This  latter  view  has  met  with  the  best  judicial  approval ;  for,  as 
Lord  Hardwicke  and  others  have  expressed  it,  the  State  must  place 
somewhere  a  superintending  power  over  those  who  cannot  take 
care  of  themselves ;  and  hence  chancery  necessarily  acts,  represent- 
ing the  -sovereign  as  parens  patrice.^  From  the  peculiar  nature 
and  restrictions  of  the  other  kinds  of  guardianship,  many  orphans, 
whose  fathers  had  failed  to  appoint  a  testamentary  guardian  for 
them,  would  be  otherwise  without  protection  either  of  person  or 
property.  Whatever  may  be  the  origin  of  the  jurisdiction  by 
virtue  of  which  courts  of  chancery  appoint  guardians  in  such 
"  cases,  the  right  of  making  such  appointments,  and  in  general  of 
controlling  the  persons  and  estates  of  minors,  has  long  been  firmly 
established,  and  cannot  at  this  dav  be  shaken.. 

89.  Co.  Litt.  87b;  Co,  Cpp.,  §  23;  SS.  2   Fonb.   Eq.   228,  n.,   5th  ed.; 
Macphers.  Inf.  68.  2  Story,  Eq.  Jur.,  §  1333. 

90.  Case  of  Qampden.    See  Co.  Litt.  94.  Butler  .▼.  Freeman,  Ambl.  301. 
88b,  Harg.  n.  See    Lord     Thurlow,    in    Powell     v. 

91.  1   Bl.  Com.  463.  Cleaver,  2  Bro.  C.  C.  499;   Lord  El- 
98.  Co.  Litt.  89a,  Harg.  n.  70.  don,  in  De  ManneTille  t.  De  Manne- 


vine,  10  Yes.  52. 
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An  infant  is  constituted  a  ward  in  chancery  whenever  anyone 
brings  him  in  as  party  plaintiff  or  defendant,  by  a  bill  asking  the 
directions  of  the  court  concerning  his  person  or  estate,  or  the 
administration  of  property  in  which  he  is  interested.**  In  this 
character  he  is  treated  as  under  its  special  protection.  Again,  a 
petition  may  be  presented  for  the  .appointment  of  ^  chancery 
guardian,  alleging  that  the  infant  has  estate^  real  or  personal. 
But  the  mere  appointment  of  a  guardian,  in  this  instance,  will 
not  make  him  a  ward  in  chancery.'®  Where  a  suit  is  pending,  the 
court  appoints  a  guardian  of  the  person  only;  in  other  oases  a 
guardian  of  the  person  and  estate.^''  So  chancery  will  appoint  a 
guardian  on  petition,  where  testamentary  guardians  decline  to  act ; 
and,  if  necessary,  determine  on  petition  the  right  of  a  guardian 
already  appointed.*' 

As  to  the  general  jurisdiction  of  chancery  over  infants,  it  may 
be  observed  that  in  the  appointment  and  removal  of  guardians, 
in  providing  suitable  maintenance,  in  awarding  custody  of  the 
person,  and  in  superintending  the  management  and  disposition 
of  estates,  the  chancery  court  wields  large  powers  for  the  benefit 
of  the  young  and  helpless.  This  jurisdiction,  being  clear  of  tech- 
nical rules  and  dependent  upon  the  discretion  of  the  Chancellor, 
adapts  itself  far  more  readily  to  the  various  grades  of  society,  the 
intention  of  testators,  the  wants  and  wishes  of  the  infants  them- 
selves, and  the  different  varieties  of  property,  than  all  the  other 
guardianships  combined.^  By  compelling  trust  officers  to  give 
security,  to  invest  under  its  direction,  and  to  keep  regular  accounts, 
the  court  exerts  a  wholesome  restraint  on  the  ward's  behalf,  while 
at  the  same  time  it  arms  the  guardian  against  all  attacks  of  a 
capricious  heir,  by  affording  its  sanction  to  his  official  acts. 

Chancery  guardians  are,  in  general,  only  appointed  where  there 
is  property;  but  this  is  because  guardianship  can  scarcely  be 
necessary  otherwise.  Chancery,  as  Lord  Eldon  observed,  cannot 
take  on  itself  the  maintenance  of  all  the  children  in  the  kingdom." 
Hence  persons  desiring  to  call  in  the  authority  of  the  court  for  the 
protection  of  an  infant  sometimes  resort  to  the  expedient  of  settlinjr 
a  sum  of  money  upon  him.*      The  great  objection  to  chancery 

95.  Maephers.    Inf.     103 ;     Ambl.  1.  1  Bl.  Com.  463,  Harg.  n. 

302, «.  2.  Wellesley  v.  Duke  of  Beaufort, 

96.  Maephers.  Inf.  104.                           2  Buss.  21. 

97.  lb.  105.  S.  Maephers.  Inf.  103. 

98.  Ih.  104.  Though   doubts  were  formerly  en- 
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guardianship  is  its  expense;  and  the  lavish  outlay  of  money  ^hich 
becomes  requisite  at  every  step  renders  the  practical  benefit  to  the 
minor  often  questionable.  Less  cumbrous  machinery  would  rem- 
edy this  evil.  There  are  some  English  statutes  relating  to  the 
poor,  the  employment  of  apprentices,  and  the  like,  which,  in  con- 
nection with  the  writ  of  liabeas  corpus,  are  designed  to  supersede, 
in  a  measure,  the  necessity  of  personal  guardianship,  for  those  who 
are  without  property  and  yet  need  protection.* 

§  816.  English  Doctrine;  Guardianship  by  Election  of  Infant. 

Guardianship  by  election  of  the  infant  deserves  a  passing  notice. 
We  have  seen  that  the  ii^f ant  in  socage  had  the  right  of  choosing  a 
guaj'dian  at  the  age  of  fourteaii.  This  age  was  reoognized  also  as 
the  limit  to  guardianship  by  nurture ;  the  law  choosing  to  yield 
somewhat  to  the  war4's  discretion  thenceforth*  The  socage  ward 
might  therefore^if  he  had  no  testamentary  guardian,  choose  one 
to  act  on  his  behalf  until  majority,  by  executing  a  deed  for  that 
purpose.  But  little  is  really  known  on  this  subject,  and  the  in- 
stances mentioned  in  the  books  are  exceedingly  rare/  Blackstone 
again,  speaking  of  guardians  for  nurture,  adds  that,  in  default  of 
father  or  mother,  the  ordinary  usually  asigns  some  discreet  person 
to  take  care  of  the  infant's  personal  estate^  and.  to  provide  for  his 
maintenance  and  education.*  The  practice  in  the  spiritual  court 
was  to  permit  the  minor,  when  of  suitable  age,  to  nominate  his 
guardian,  subject  to  its  approval.  This  wae  but  a  limited  priv- 
ilege, after  all,  though  it  seems  to  have  been  granted  to  all  children 
between  seven  and  twenty-one.''  It  is  manifestly  different  from 
the  right  of  election  allowed  the  socage  ward.  The  authority  of 
spiritual  courts  to  appoint  a  guardian  of  the  person  and  estate  was 
emphatically  denied  by  Lord  Hardwicke,  and  chancery  afterwards 
took  this  guardianship  completely  into  his  own  keeping.  The 
infant,  above  the  age  of  fourteen,  is  still  permitted  to  nominate 


tertained,  it  appears  clear  that  Eng- 
lish chancery  could  exercise  some  very 
limited  interference  over  the  guar- 
dians of  children  who  had  no  prop- 
erty. 6pence  i?«,  2  Ph.  247;  Scanlan 
He,  40  Ch.  D.  200.  By  virtue  of  this 
power,  aided  by  the  Act  of  1886  (49 
ft  50  Vict.,  ch.  27),  chancery  has  now 
a  jurisdiction  over  infants  who  are 
not  wards  of  the  court  and  have  no 
property;    but   it   is   limited   to   the 


appointment  and  removal  of  guar- 
dians, and  does  not  extend  to  schemes 
for  their  maintenance  or  education. 
McGrath  He   (1893),  1  Ch.  143. 

4.  1  BL  Com.  463,  Harg.  n.,  and 
acts  there  enumerated. 

6.  Co.  Litt.  88b,  Harg  n.  16 ;  Mae* 
phers.  Inf.  77, 

6.  1  Bl.  Com.  461. 

7.  Fitzgib.  164;  Co.  Litt.  88b,  Harg. 
n,  16. 
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his  guardian  before  the  court  of  chancery;  but  his  nomination 
does  not  supersede  the  authority  of  the  court,  whether  he  be  a 
socage  ward  or  not.*  Guardianship  by  election  of  the  infant  has 
thus  become  a  misnomer,  for  he  does  not  absolutely  elect. 

§  817.  Guardians  by  Nature  and  Niu-ture  in  This  Country. 

Guardianship  in  the  United  States  differs  considerably  from 
guardianship  in  England.  Here  the  whole  subject  is  controlled  in 
a  great  measure  by  local  statutes.  There  are  fewer  kinds  of 
guardians  found  in  American  practice,  though  some  of  the  more 
important  classes  are  recognized  to  a  limited  extent  Thus  guar- 
dianship by  nature  and  nurture,  or  the  parental  right  of  custody, 
prevails  in  most  of  the  States  with  the  restraints  upon  meddling 
with  a  child's  property  already  noticed,*  But  as  all  children,  male 
and  female,  inherit  alike  with  us,  guardianship  by  nurture  is  not 
here  so  clearly  distinguished  from  guardianship  by  nature,  as  in 
the  English  practice.  ^^ 

The  father  is  the  natural  guardian  of  his  minor  child,**  and  on 
'his  death  the  mother,**  and  on  death  of  both  parents  the  grand- 
father or  grandmother  when  next  of  kin,"  but  other  relatives  of 
the  child  have  no  natural  right  to  its  custody.** 

The  natural  guardian  has  the  control  of  the  ward's  person  only 
and  not  of  his  property.' 


15 


8.  Co.  Litt.  88b,  Harg.  n.  16; 
Hughes  T.  Science,  3  Atk.  631,  Mac- 
phers.  Inf.  74,  78. 

9.  But  here  as  in  England,  inter- 
meddling with  the  ward's  property 
subjects  the  parent  to  the  quasi  guar- 
dian's liability.  Bedford  v.  Bedford, 
136  111.  354. 

10.  2  Kent,  Com.  221;  Eeeve,  Dom. 
Kel.  315;  Macready  v.  Wilcox,  33 
Conn.  321.  That  the  grandfather  or 
grandmother,  when  the  next  of  kin, 
may,  on  the  death  of  father  or  mother, 
be  guardian  by  nature,  see  Darden  v. 
Wyatt,  15  Ga.  414;  Lamar  v.  Micou, 
114  TJ.  S.  218,  222. 

11.  In  re  Gallcher,  8  Cal.  App.  364, 
84  P.  352;  Succession  of  Watt,  111 
La.  937,  36  So.  31  (father  cannot 
abdicate  his  guardianship)  ;  Smith  v. 
Tounff,  136  Mo.  App.  65,  117  S.  W. 
628;   Oehmen  v.  Portmann,  153  Mo. 


App.  240,  133  S.  W.  104;  In  re  Knott, 
17  Bet.  Leg.  N.  471,  126  N.  W.  1040; 
Jain  Y.  Priest  (Idaho),  164  P.  364. 

12.  Smith  V.  Young,  136  Mo.  App. 
65,  117  a.  W.  628. 

13.  Homes  v.  Derrig,  127  Ta.  62:., 
103  N.  W.  973. 

14.  Wiliet  V.  Warren,  34  Wash.  647. 
76  P.  273. 

15.  McKinnon  v.  First  Nat.  Bank 
(Fla.),  82  So.  748;  Bingstad  v.  Han- 
son, 150  la.  324,  130  N.  W.  145; 
Allies  V.  Boy  den,  20  Mass,  (3  Pick.) 
213  (cannot  recover  legacy) ;  Power 
V.  Harlow,  57  Mich,  107,  23  N.  W. 
606;  In  re  Schuler's  Estate,  94  N.  T. 
S.  1063,  46  Misc.  373;  Yinyard  T. 
Heard  (Tex.  Civ.  App.),  167  S.  W. 
22;  Ferguson  v,  Phcenix  Mnt.  Life 
Ins.  Co.,  84  Vt.  350,  79  A,  997;  Me- 
Dodrill  V.  Pardee  &  Cartin  Lumber 
Co.,  40  W.  Va.  564,  Si  S.  E.  878. 
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^  818.  Chanceiy  and  Probate  Guardianship  in  Thia  Country. 

Cliaiicery  guardianship  may  be  considered  as  adopted  to  some 
extent  in  this  conntrj.  The  supreme  courts  in  many  States  hare 
now  full  chancery  powers,  as  in  England,  over  the  persons  and 
estates  of  infants;  they  may  order  investments,  decree  care  and 
custody  of  the  person,  take  children  under  their  protection  a^ 
wards  of  the  court  in  certain  cases,  regulate  the  conduct  of  guar- 
dians, and  otherwise  exercise  the  important  functions  which  vest 
in  the  English  equity  courts.  But  English  chancery  jurisprudence 
is  one  thing,  and  that  of  the  United  States  another.  While  in  one 
country  the  appointment,  removal,  and  general  supervision  of 
guardians  belong  immediately  to  the  equity  courts,  in  the  other 
a  special  tribunal  is  usually  created  by  local  statute  for  such 
matters.  It  is  this  special  tribunal  —  somewhat  resembling  the 
English  ecclesiastical  court  —  which  alone  issues  letters  of  guar- 
dianship, revokes  them,  and  superintends  trust  accounts  in  the  first 
instance.  The  guardians  thus  chosen  have,  in  general,  the  rights 
and  duties  of  chancery  guardians  of  the  person  and  estate. 

The  propriety  of  distinguishing  between  chancery  guardians  and 
those  appointed  by  the  special  courts  of  this  country  —  whether 
known  as  the  probate,  orphans',  ordinary's  or  surrogate's  court  — 
is  obvious  when  the  origin  of  our  probate  jurisdiction  is  considered. 
At  the  time  America  was  colonized,  chancery  guardianship  was 
unknown  in  England.  The  ecclesiastical  or  spiritual  courts,  inde- 
pendent of  all  temporal  authority,  controlled  the  estates  of  orphans 
and  their  deceased  parents.  The  necessity  of  some  tribunal  with 
probate  jurisdiction  was  soon  apparent  to  our  ancestors;  but,  re- 
jecting the  idea  of  a  church  establishment,  they  distributed  probate 
and  equity  powers  among  the  common-law  courts.  Their  judicial 
system  was  at  first  simple:  that  of  local  county  courts  with  a 
supreme  tribunal  of  appeal.  With  the  growth  of  population  came 
a  division  of  these  powers  in  the  inferior  courts.  New  county 
tribunals  were  erected  for  business  appertaining  to  estates  of  the 
dead,  testamentary  trusts,  and  the  care  of  orphans;  a  blending,  as 
it  were,  of  ecclesiastical  and  equity  functions.  The  old  county 
courts  were  left  to  their  common-law  jurisdiction,  while  the 
supreme  tribunal  retained  control  over  them  all,  exercising  appel- 
late powers  in  common  law,  equity,  and  ecclesiastical  suits.  Such, 
in  a  word,  is  the  general  origin  of  guardianship  by  judicial  ap- 
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pomtmcnt  in  this"  countify.^'  While  the  Eh^sh  chaneery  court 
was  slowly  extending  it&  rights  over  the  persons  and  estates  of 
infants,  another  system  was  in  process  of  growth  on  this  side  of  the 
water,  borrowing  from  English  law  as  occasion  offered,  and  adapt- 
ing itself  to  the  increasing  wants  of  our  own  community.  This 
system,  fostered  doubtless  by  a  strong  prejudice  against  chancery 
practice,  with  its  expensiveness  and  prolixity  of  pleadings,  a  preju- 
dice widely  prevalent  during  the  last  century,  especially  in  Xew 
England,  spread  gradually  into  the  new  States  and  Territories, 
the  creature  of  statute  law  wherever  it  went. 

Much  confusion  has  arisen  in  our  courts  wherever  this  distinc- 
tion has  not  been  kept  in  view.  The  law  of  guardianship  is  often 
discussed  as  though  we  inherited  the  English  chancery  system, 
when  in  truth  our  usual  practice  is  without  its  counterpart  abroad. 
The  only  American  text-writers  of  authority  on  this  subject,  Keeve 
and  Kent,  have  contributed  to  this  perplexity.  The  former  was 
not  precise  in  his  classification.^'  The  latter  unwisely  confused 
American  and  English  appointments,  applying  the  term  chancery 
guardians  to  both.*^  But  the  courts  have  sometimes  perceived  \!ae 
necessity  of  a  separate  name  for  guardians  appointed  by  courts  of 
probate  jurisdiction.  Accordingly,  i\Ley  have  been  called  guar- 
dians of  the  person  and  estate;  ^*  but  this  name  is  quite  as  appro- 
priate to  others.  So,  too,  they  are  designated  as  statute  guardians; 
but  there  are  statute  modifications  applied  to  all  kinds  of  guardians, 
and  besides,  this  name  was  long  ago  bestowed  by  English  writers 
upon  testamentary  guardians.  We  shall  apply,  then,  in  these 
pages,  for  want  of  something  better,  the  distinguishing  term  pro- 
hate  guardianjs,  this  being  sufficiently  precise  and  suggestive; 
though  it  is  admitted  that  the  appointing  power  is  not  lodged  in 
tribunals  styled  probate  courts  in  every  State,  nor  necessarily 
separated  from  courts  exercising  common-law  functions. 

Guardians  are  in  this  country  statutory  officers  having  no  inher- 
ent powers,  but  only  such  as  are  prescribed  by  statute,**  and  are 
not  public  officers.*' 

j^       16.  See  Smith  (Ma88.),Prob.Pract.  80.  Scott  t.  Bojston,  223  Mo.  568, 

^      15;  9  Mackey  (Digt.  Col.),  134.  123    S.    W.    454.     See    Cobleigh    t. 

17.  Reeve,  Dom.  Rel.  311.  Mathenj,  181  111.  App.  170  (gnardiaa 

18.  2  Kent,  Com.  226.  is  an  officer  of  the  court). 

19.  See  Arthur's  Appeal,  1  Grant  81.  Linderholm  ▼.  Ekblad,  92  Eaa. 
CPa.),   55.      See  Jordan  v.  Smith,  5  9,  139  P.  1015. 

Ga.  App.  559,  63  S.  E.  595  ("guar- 
dian of  the  person ''  defined). 
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GBardianahip  is  a  trust  dual  in  nature  involving  two  separate 
functions,  the  oontrol  of  the  person  and  of  the  estate.^' 

§  819.  Guardians  in  Socage  in  This  Country. 

Guardianship  in  socage  was  never  common  in  the  United  States. 
But  traces  of  its  existence  are  to  he  found  in  New  York  and  New 
Jersey.  Thus,  in  1809,  a  guardian  in  socage,  in  New  York,  was 
permitted  to  bring  trespass  and  ejectment.**  This  species  of 
guardianship  is  now  almost  wholly  superseded.  In  fact,  it  could 
seldom  have  arisen,  since  half-blood  and  whole-blood  relatives  in 
this  country  inherit  alike;  so  that  a  blood  relation  who  cannot 
possibly  inherit  could  rarely  be  found,  to  assume  the  duties  of  the 
office.**  A  father  who  holds  lands  for  life,  with  the  remainder 
vested  in  his  children,  cannot  be  their  guardian  in  socage.**  And 
the  lease  of  his  ward's  lands  by  any  such  guardian  may  be  defeated 
by  the  appointment  of  another  guardian,  pursuant  to  the  statute, 
who  elects  to  avoid  it.**  The  powers  and  duties  of  the  guardian 
in  socage,  where  recognized  in  this  country,  have  been  limited  to 
th^  ward's  real  estate  and  the  personalty  connected  therewith,  such 
as  animals  and  farm  implements,  and  do  not  extend  to  the  ward's 
general  personal  property ;  "  and  all  such  rights  are  superseded 
by  those  of  an  ordinary  legal  guardian.** 

§  820.  Testamentary  Guardians  in  This  Country. 

We  have  testamentary  guardians,  with  essentially  the  same 
powers  and  duties  as  in  England.  The  statute  of  12  Charles  II. 
has  been  enacted  in  most  of  the  United  States,  with  the  language 
somewhat  changed.  No  religious  disabilities  are  imposed  in  our 
law.  But  while  some  States  follow  the  words  of  the  ancient 
statute  ae  to  minor  fathers,  the  right  is  elsewhere  restricted  to  such 
as  are  competent  to  make  a  will ;  and  this  is  a  preferable  expres- 
sion.    For  precise  modifications  the  student  should  consult  the 

22.  United  States  t.  Hall,  171  F.  84  Vt.  350,  79  A.  997  (guardianship 
214.  in  socage  defined). 

23.  Bjme  ▼.  Van  Hoesen,  5  Johns.  24.  2  Kent,  Com.  222,  223 ;  Beeve, 
66.    See  also  Jackson  ▼.  De  Walts,  7  Dom.  Bel.  315,  316. 

Johns.  157.     The  widowed  mother  of  25.  Graham  y.  Houghtalin,  1  Yroom, 

an  infant  who  owns  real  estate  is  in  552. 

this  State  a  general  guardian  with  2«.  Emerson   t.  Spicer,  46  N.   T. 

the  rights,  powers,  and  duties  of  a  594. 

I^ardian  in  socage.     Hjnes  Be,  105  27.  Foley  t.  Mutual  Ldfe  Co.,  138 

N.  Y.  560.     See  In  re  Wagner,  135  N.  T.  333. 

N.  Y.  S.  678,  75  Misc.  419.    See  Fer-  2$.  Stimson,  S  1103. 

guson  T.  Phomix  Mut.  life  Ins.  Co., 
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laws  of  his  own  State.  Some  statutes  use  the  wordfi  -'^  deed  or 
will."  The  Ohio  statute  drops  the  word  "  deed "  altogether. 
And  not  uncommonly  is  it  found  in  America  that  testamoitarj 
guardians  can  only  be  appointed  by  a  will  executed  with  the  usual 
solemnities.*® 

The  right  of  testamentary  appointment  is  still  confined  to  the 
father  in  most  States.  But  an  Illinois  statute  permits  the  mother, 
if  not  remarried,  to  appoint  such  a  guardian,  provided  no  appoint- 
ment was  previously  made  by  the  father.  In  New  York,  the  con- 
sent of  the  mother,  if  living,  wais  lately  required  to  a  testamentary 
appointment  by  the  father,*^  a  provision  afterwards  repealed.*^ 
So,  too,  the  English  principle  prevails,  that  the  testator  can  appoint 
a  guardian  over  his  own  children  only ;  the  right  extending,  how- 
ever, to  posthumous  offspring.  He  cannot  appoint  guardians  for 
other  children,  though  he  give  them  his  property.**  But  where  a 
statute  provides  that  a  child  may  be  adopted  by  one  with  the  same 
rights  as  if  the  offspring  were  his  own,  it  seems  ju^  that  the 
father,  thus  constituted,  should  have  the  right  of  appointing  a 
testamentary  guardian  for  his  adopted  child,  just  the  same  as  for 
other  children.^*  A  grandfather  has  no  right  to  appoint  a  testa- 
mentary guardian.** 

29.  See  2  Kent,  Com.  225,  226;  gerald  v.  Fitzgerald,  31  K.  T.  Supr. 
Hoyt  y.  Hellen,  2  Edw.  Ch.  202;  Mat-       370. 

ter  of  Pierce,  12  How.  Pr.  532 ;  Van-  82.    Brigham   v.    Wheeler,    8    Met. 

artsdalen  v.  Vanartsdalen,  14  Pa.  St.  (Mass.)  127;  2  Kent,  Com.  225. 

384;  Wardwell  v.  Wardwell,  9  Allen,  33.    As    to    divorced    parents,    the 

518.    In  New  Tork  the  father's  right  question    of    testamentary    guardian- 

to  appoint  a  testamentary  guardian  ship  is  presented  under  a  new  aspect. 

is  derived  exclusively  from  the  local  Where  a  mother  is  allowed  bj  statute 

statute.      Thomson    v.    Thomson,    55  or  otherwise  to  dispose  of  the  guar- 

How.  (N.  T.)  Pr.  494.    A  mother  has  dianship  of  her  minor  child,  by  will, 

no  power  to  appoint  unless  the  stat-  she  is  assumed  to  have  been  the  sur- 

ute   is   explicit.      Ex   parte  Bell,   2  vivor   of  her  husband.      A   divorced 

Tenn.  Ch.  27.    Even  in  appointments  wife,  invested  with  the  custody  of  the 

by  "  deed,*'  the  deed  does  not  take  minor  child  by  order  of  court,  has 

effect  until  the  parent's  death,  and  presumably,  as  sueh,  no  real  right  to 

the  guardian  named  must  then  qual-  appoint,  especially  if  divorced  for  her 

ify  like  any  testamentary  guardian.  fault.     McKinney  ▼.  Noble,  37  Tex. 

84  Cal.  592.  731.    Bivorce,  it  would    appear,  does 

See  New  York  statute  authorizing  not  per  se  take   away  the   father's 

the    surviving   parent    to    appoint    a  power  to  appoint  a  testamentary  guar- 

testamentary  guardian,  77  Hun,  201.  dian.     See  Hill  v.  Hill,  49  Md.  450, 

30.  N.  Y.  Stat.  1862,  ch.  172.  And  where  custody  of  the  child  was  given 
see  Sackett's  Estate,  1  Tuck.  (N.  Y.  to  the  father  with  a  right  of  access 
Surr.)   84.  to  the  mother. 

SI.   Stat.   1871,   construed  in  Fitz-  34.  Fnllerton  ▼.  Jackson,  5  JohnSL 
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§  821.  Gtiardians  of  Idiots,  Lunatics,  Spendthrifts,.  &c. 

The  different  kinds  of  guardianship  for  minors  having  been  con- 
sidered^ we  proceed  to  speak  briefly  of  guardians  for  idiots,  luna- 
tics, and  spendthrifts,  though  this  subject  comes  hardly  within  our 
scope.  Under  the  king's  sign-manual,  the  Lord  Chancellor  was 
invested  with  jurisdiction  over  the  persons  and  estates  of  insane 
persons.  For  this  reason  did  chancery  claim  authority;  not  by 
virtue  of  the  king's  prerogative  as  parens  patrioe;  for  idiots  and 
lunatics,  it  is  said,  were  not  under  the  protection  of  the  sovereign 
until  the  time  of  Edward  II.**^  Lunatic  asylums  are  provided  by 
law,  and  regulated  from  time  to  time.  For  legally  determining 
the  question  of  insanity  in  any  case,  chancery  grants  a  commission 
in  the  nature  of  a  writ,  directed  to  masters  in  lunacy;  and  if  the 
subject  be  found  non  compos,  the  court  commits  his  person,  to- 
gether with  a  suitable  allowance  for  his  maintenance,  to  some 
person  who  is  then  called  his  committee,^^  Blackstone  states  that 
the  rule  in  his  day  was  to  refuse  this  guardianship  to  the  lunatic's 
next  of  kin,  "  because  it  is  his  interest  that  the  party  should  die ;  " 
but  this  rule  has  long  been  disregarded  in  practice.*^  The  com- 
mittee manages  his  ward's  estate  much  the  same  as  other  guar- 
dians, being  held  to  a  strict  account  to  the  court  of  chancery,  and 
to  the  ward,  if  he  recovers,  or  otherwise  to  his  personal  representa- 
tives after  his  death.  There  are  receivers  appointed,  with  a  salary, 
in  case  others  refuse  to.  act ;  but  such  officer  is  considered  as  a 
committee  and  gives  proper  security.*®  Guardians  of  insane  per- 
sons are  appointed  in  this  country ;  but  in  general  by  the  courts 
exercising  jurisdiction  in  case  of  minors,  which  derive  also  their 
authority  from  local  statutes.**  The  civil  law  likewise  assigned 
tutors  and  curators  to  such  persons.**^ 

Guardianship  for  spendthrifts  was  something  recognized  by  tl;o 


Ch.  278 ;  Ex  parte  BeH,  2  Tenn.  Ch. 
327. 

S5.  2  Story,  Eq.  Juris.,  §§  1335, 
1336 ;  1  Bl.  Com.  303,  3  P.  Wms.  108. 

86.  1  Bl.  Cohl  306.  See  Lunacy 
Begulation  Act  1853,  16  A  17  Vict., 
eh.  70. 

S7.  ^9  parte  Cockayne,  7  Ves.  591. 

36.  1  Bl.  Com.  306.  See  Ex  parte 
Warren,  10  Ves.  622. 

S9.  See  Century  Digest  ''Insane 
Persons."  Sliroyer  ▼.  Richmond,  16 
Ohio  St.  455 ;  AngeU  v.  Probate  Court, 


11  R.  I.  187.  Where  one  is  incapable 
to  manage  his  own  estate  because  of 
mental  unsoundness,  the  appointment 
is  generally  authorized  without  ref- 
erence to  the  cause  of  such  unsound' 
ness.  Robertson  v.  Lyon,  24  S.  C. 
266;  Barbo  v.  Rider,  67  Wis.  598; 
108  Ind.  545.  The  general  guardian's 
right  is  subject  \o  the  superior  right 
of  the  State  to  put  the  ward  into  an 
asylum.  17  R.  I.  37. 
40.  1   Bl.  Com.   306. 


§  823 


GUARDIAN    AND    WAKD. 


922 


civil  law.  Whiere  a  man  by  notorious  prodigality  was  in  danger  of 
wasting  his  estate^  he  was  looked  upon  as  non  compos,  and  com- 
mitted to  the  care  of  curators  or  tutors  by  the  praetor.*^  And  by 
the  laws  of  Solon,  such  persons  were  branded  with  perpetual 
infamy.**  Such  guardianship  is,  however,  unknown  in  England, 
and  Blackstone  considered  it  unsuitable  to  the  genius  of  a  free 
nation.**  It  has  nevertheless  been  introduced  into  several  of  the 
United  States.**  Being  the  creature  of  statute  law,  the  rights  and 
powers  of  such  a  guardian,  and  the  method  of  appointment,  are 
strictly  construed. 

Guardians  may  be  appointed  for  illegitimate**  or  neglected 
children,**  or  for  aged  persons  incapable  of  managing  their 
property.*^ 

§  822.  Guardians  of  Married  Women. 

The  modern  statutes  relating  to  married  women  in  this  country 
have  rendered  some  special  provisions  necessary  for  their  benefit. 
While  their  husbands  had  the  full  enjoyment  of  their  property, 
no  guardian  was  necessary,  and  the  main  object  of  these  statutes 
seems  to  be  to  provide  a  suitable  trustee  of  the  estate,  in  caes  a 
minor  or  insane  wife  is  abandoned  by  her  husband,  or  he  is  like- 
wise mentally  unfitted  for  the  trust  Such  statutes  are  to  be 
strictly  construed  as  in  derogation  of  the  common  law.*' 

§  823.  Special  Guardians;  Miscellaneous  Trusts. 

Besides  guardians  with  general  powers,  there  are  guardians  cre- 
ated by  law  for  special  purposes.  Such  are  guardians  under  the 
English  Marriage  Act,  appointed  for  giving  formal  consent  to  the 


41.  Pf.  27,  10,  6,  16. 

42.  Potter,  Antiq.  b.  1,  ch.  26. 
48.  1  Bl.  Com.  306. 

44.  See  Mass.  Bev.  Laws,  ch.  145, 
S  7. 

45.  Ex  parte  Chambers,  221  Mass. 
178,  108  N.  E.  1070. 

46.  State  v.  Issenhuth,  34  S.  D.  218, 
148  N.  W.  9. 

47.  Kutzner  y.  Meyers,  108  N.  E. 
115. 

The  fact  that  a  man  seventy-six 
years  of  age  desires  to  marry  is  no 
reason  for  the  appointment  of  a  guar- 
dian for  him.  The  fact  that  the  old 
man  had  become  infatuated  with  a 
woman  is  no  reason  for  a  guardian. 


There  is  no  reason  why  an  old  man 
has  not  the  same  right  to  be  infatu- 
ated with  &  woman  as  a  sixteen-year- 
old  boy  or  a  thirty-year-old  man.  Men 
of  aU  ages  are  continually  becoming 
infatuated  with  all  sorts  of  women, 
and  unless  the  infatuation  goes  to  the 
extent  of  destrojdng  the  freedom  of 
will  and  reason,  it  furnishes  abso- 
lutely no  ground  for  the  appointment 
of  a  guardian.  Hogan  ▼•  Leeper 
(Okla.),  133  P.  190,  47  L.  IL  A. 
(N.  S.)  475. 

48.  Smith,  Prob.  Pract.  87.  See 
Pace  V.  Richardson  (Ark.),  202  8.  W. 
852. 
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marriage  of  a  minor,  and  guardians  to  release  dower  and  home- 
stead rights  of  insane  married  women.  All  such  guardians  derive 
their  sole  authority  from  statutes,  and,  having  performed  the  duty 
pr escribed,  they  have  no  further  concern  with  the  ward.  Xor  do 
they  act  except  in  default  of  a  general  gulirdian.  There  are  also 
public  oflBcers  appointed  for  charitable  purposes  on  behalf  of  the 
State,  sometimes  known  as  guardians, —  such  as  guardians  of  the 
poor;  but,  except  for  this  appellation,  they  have  no  connection 
whatever  with  our  subject.*'  Special  guardians,  too,  are  found 
under  some  statutes,  their  rights  and  duties  being  merely  tempo- 
rary, pending  some  controversy  over  the  appointment  of  a  general 
guardian ;  just  as  special  administrators  are  sometimes  appointed 
in  a  case  of  emergency,  and  where  the  appointment  of  the  general 
administrator  is  necessarily  delayed." 

§  824.  Guardian  ad  Litem  and  Next  Friend. 

Finally,  there  is  the  guardian  ad  litem,  who  is  simply  a  guardian 
for  a  special  purpose;  being  one  chosen  to  represent  the  ward  in 
legal  proceedings  to  which  he  is  a  party  defendant,  and  where  he 
has  no  general  guardian  to  appear  on  his  behalf.  Where  the  ward 
is  plaintiff  hei  appears  by  next  friend.  In  either  instance  tlie 
father's  natural  right  is  respected.^^  The  powers  and  duties  of 
guardians  ad  litem  are  similar  in  England  and  the  United  States.** 

§  825.  Guardians  de  Facto. 

The  relationship  of  guardian  and  ward  may  arise  as  a  matter  of 
fact  where  one  not  duly  appointed  assumes  to  act  as  guardian,  and 
on  doing  so  will  be  held  liable  to  the  obligations  of  a  guardian. 
Hence,  one  who  enters  on  an  estate  of  an  infant  will  be  treated  as 
a  guardian,  de  facto  de  son  tort,  and  will  be  held  aoountable  for  the 
principal  and  interest  of  the  estate,**  and  he  may  be  held  2ls  2l  de 
49.  See  Macphers.  Inf.  164;  Smith,  son's)  guardian.  79  Wis.  465.  See 
Prob.  Pract.  87.  O'Reilly  v.  Reading  Trust  Co.  (Pa.), 

60.  Campau  y.  Shaw,  15  Mich.  226;       105  A.  542. 

Swartwout   v.    Oaks,    52   Barb.    622;  53.    Bedford   v.    Bedford,   136   HI. 

Brown  v.  Snell,  57  N.  T.  286;  Bond  354;  Smith  v.  Cameron,  16  Det.  Leg. 
V.  Dillard,  50  Tex.  302.  And  see  N.  563,  122  N.  W.  564,  158  Mich.  174 
In  re  Fortier,  31  La.  Ann.  50.  (entitled    to    credit    for    proper    ex- 

61.  See  Woolf  v.  Pemberton,  6  Ch.       penditures) ;    Zeideman    y.    Molasky, 
D.  19.  118  Mo.  App.  106,  94  S.  W.  754  (lia- 

52.   Macphers.    Inf.    358 ;    2    Kent,       ble  for  services  of  ward)  ;  McClure  t. 
Com.  229.    Bee  post y  §  1058.    A  guar-       Commonwealth,  80  Pa.  St.  167;   An- 
dian  ad  litem  ^s  special  functions  in  a       derson  's    Adm  'r   y.    Smith,    102   Va. 
suit   are   not   superseded   by   the   ap-       697,  48  S.  E.  29. 
pointment  of  a  general   (insane  per- 
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facto  guardian  charged  with  the  duty  of  caring,  for  his  person,** 
but  one  never  properly  appointed  has  no  authority  to  act  ajid  bind 
the  estate  as  guardian/"  or  to  act  so  as  to  bind  the  person  of  the 
ward  as  by  consenting  to  his  adoption/* 

§  826.  Guardianship  by  the  Civil  Law. 

By  the  civil  law,  minority  was  divided  into  two  distinct  periods : 
the  first  lasting  until  the  age  of  puberty,  fourteen  in  males,  and 
twelve  in  females;  the  second  continuing  from  that  time  until 
majority.  During  the  first  period  the  guardian  was  called  tutor, 
and  the  children  pupils.  During  the  second  period  the  guardian 
was  called  curator,  and  the  children  minors;  the  curator  being 
appointed  with  special  reference  to  the  management  of  property.'^ 
The  same  general  divLsions  are  to  be  found  in  the  law  of  conti* 
nental  Europe  at  the  present  day,  though  modified  somewhat  by 
custom ;  also  in  Scotland ; "®  also  in  Louisiana,  and  other  parts  of 
this  country,  which  were  formerly  uiider  French  and  Spanish 
dominion.  But  the  term  curator  is  in  some  codes  applied  to  the 
guardian,  of  the  estate  of  the  ward  as  distinguished  from  the 
guardian  of  the  person,"  So  the  civil  law  recognized  three  kinds 
of  guardianship:  tutela  testamentaria,  conferred  by  testament: 
Ugitima,  by  the  law  itself;  dativa,  by  the  authority  of  the  judge.** 
These  divisions  have  their  corresponding  analogies  in  English  and 
American  law;  since  we  may  place  testamentary  guardians  in  the 
first  class,  socage  and  natural  guardians  in  the  second,  and  chan- 
cery and  probate  guardians  in  the  third. 

54.  In  re  Harris'  Guardianship,  17  57.  Story,  Confl.  LawB,  §  493;  3 
Ariz.  405,  153  P.  422.  See  Starke  v.  Burge,  Col.  &  For.  Laws,  930,  1001- 
Stonn's  Ex\  79^  S.  E.  1057  (master       1014. 

is  Bot  de  facto  guardian  of  infant  58.  Fraser,  Guardian  &  Ward,  145. 

servant).  59.  2  Kent,  Com.  224;   Dnnean  ▼. 

55.  Young  y.  Downey,  150  Mo.  317,      Crook,  49  Mo.  116. 

51  S.  W.  751 ;  Stephens  v.  Hewett,  22  60.  Co.  Cop.,  §  23 ;  Maepheni.  Inf. 

Tex.  Civ.  App.  303,  54  S.  W.  301.  573  j  3  Burge,  Col.  ft  For.  Laws,  931. 

56.  Ex  parte  Martin,  29  Idaho,  716, 
161  P.  673. 
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CHAPTER  II. 

APPOINTMENT  OF  OUAKDIANS. 

SscTiON  827.  Constitutional  Power  of  Iiegislature. 

828.  Authority  of  Courts  in  General. 

829.  Jurisdiction  in  General. 

830.  What  Courts  May  Appoint. 

831.  Domicile  or  Besidenoe  of  Minor. 
8>32.  Necessity  of  Property. 

833.  Where  Father  is  Alive. 

834.  Parents  or  Relatives  Preferred. 

835.  Testamentary  Guardianship;    How  Constituted. 

836.  Parent's  Choice. 

837.  The  Best  Interest  of  the  Ward  as  a  Teet 

838.  Administrator:  One  Having  Adverse  Interest. 

839.  Married  Women. 

840.  Non-residents. 

841.  Corporations. 

842.  Prior  Petition  Preferred. 

843.  Guardians  by  Nature. 

844.  Guardiannhip  by  Appointment  of  Infant;  Ri^ht  to  Nominate. 

845.  English  Practice. 

846.  American  Practice;  Notice;  Trial  by  Jury. 

847.  Effect  of  Appointment;  Conclusiveness  of  Decree,  &c. 

848.  Civil-law  Bule  of  Appointing  Guardians. 

§  827.  Constitutional  Power  of  Legislature. 

The  l^slatnre  has  in  gencTal  full  power  to  provide  for  control 
through  guardianship  of  the  person  and  estate  of  those  incom- 
petent to  act  for  themselves,  and  no  constitutional  right  of  the  ward 
is  thereby  infringed.**  The  legislature  has  the  power  to  prescribe 
the  forms  of  guardianship.** 

§  828.  Authority  of  Courts  in  General. 

The  proper  courts  have  in  general  authority  over  the  appoint- 
ment and  control  of  guardians  in  the  management  of  the  affairs 

61.  Ex  parte  Sharp,  15  Idaho,  120,  proper     restraint     is     eonstitntional. 

9f$  P.  563   (appointment  of  guardian  Lindsaj  ▼.  Lindsay,  257  HI.  328,  lOO 

is    constitutional    and    infringes    no  N.  E.  892,  45  L.  R.  A.  (N.  8.)   008. 

right  of  minor).  82.  thxnean  ▼.  Mutual  Life  Ins.  Co. 

A    statute    providing    for    the    ap-  of  Xew  York,   164  N.  T.   S.  97,  99 

pointmput  of  a  runrdian   over  a  de-  Misc.  280. 
linquent  boy  and  subjecting  him  to 
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of  the  ward,**  and  the  courts  cannot  divest  themselves  of  this 
authority  and  duty/ 


e4 


§  829.  Jurisdiction  in  General. 

The  court  of  chancery  exercises  a  large  discretion.  Its  authority 
over  the  persons  and  estates  of  infants,  idiots,  and  lunatics  cannot 
be  questioned  elsewhere.  No  tribunal  short  of  the  l^slature  can 
interpose  a  check  upon  its  powers.  But  it  is  different  with  probate 
courts.  Their  jurisdiction  is  founded  upon  local  statutes,  main- 
tained in  derogation  of  the  common  law,  made  subject  to  the  super- 
vision of  supreme  tribunals,  and  confined  to  the  exercise  of  special 
powers  sparingly  conferred.  From  the  fact  that  the  Knglish 
equity  courts  are  unfettered  in  their  authority,  chancery  courts  in 
this  country  incline  to  the  same  direction;  hence  they  construe 
strictly  the  powers  of  the  probate  courts,  while  maintaining  their 
own ;  a  matter  of  little  difficulty,  since  the  supreme  authority  is 
in  their  hands,  whether  fn  matters  of  probate,  equity,  or  common 
law.  With  especial  strictness  are  the  powers  of  probate  tribunals 
scrutinized  in  matters  which  do  not  grow  out  of  the  settlement  of 
estates  of  deceased  persons.**^ 

It  may  devolve  on  chancery  to  appoint  guardians  where  testa- 
mentary guardians  decline  or  are  disqualified  to  act  So  where 
there  are  two  or  more  testamentary  guardians  and  they  fail  to 


63.  In  re  Lundberg,  143  Cal.  402, 
77  P.  156;  Cobleigh  v.  Matheny,  181 
111.  App.  170  (guardian  an  officer  of 
dovLTt)  ;  Euler  v.  Euler,  102  N.  E.  856 ; 
Beeves  v.  Hunter  (Iowa),  171  N.  W. 
567  (probate  court)  ;  Miller  v.  Milla 
(Ky.  Super.  1885),  7  Ky.  Law  Rep. 
221 ;  In  re  Stockman,  71  Mioh. 
180,  38  N.  W.  876;  In  re  Brown,  141 
N.  Y.  S.  193,  80  Misc.  4 ;  Strubbe  v. 
Kings  County  Trust  Co.,  169  N.  Y. 
603,  62  N.  E.  1100  (affg.  69  N.  Y.  S. 
3092,  60  App.  BiT.  548). 

64.  Davis  v.  White  (Tex.  Civ. 
App.),  207  S.  W.  679^  (order  of  court 
divesting  itsolf  of  rental  of  estate  is 
void). 

6ff.  8ee,  for  instance,  as  to  insane 
persons  and  spendthrifts,  Holden  v. 
Scanlin,  30  Vt,  177;  Scars  v.  Terry, 
26  Conn.  273;  Strong  v.  Birchard,  5 
Conn.    357;    Cooper    v.    Summers,    1 


Sneed,  453 ;  Hovey  v.  Harmon,  49  Me. 
269.  And  see,  as  to  minors,  Be  Hers- 
ford,  2  Redf.  168.  There  are  many 
local  statutes  relating  to  the  appoint- 
ment of  guardians  over  persons  of  un- 
sound mind,  whose  consideration  is 
foreign  to  our  present  purpose.  See 
89  Ind.  300;  90  Ind.  417;  53  WiB. 
612,  625 ;  61  N.  H.  261 ;  58  Mich.  549. 
The  jurisdiction  of  a  probate  court 
to  appoint  such  guardians  is  wholly 
statutory,  and  the  formalities  of  the 
statute  &(honld  he  carefully  observed. 
North  v.  Joslin,  59  Mich.  624.  Juris- 
diction  may  also  arise  in  a  given  case 
to  appoint  a  guardian  both  on  the 
grounds  of  infancy  and  insanity. 
King  w.  Bell,  36  Ohio  St.  460.  The 
wife  rather  than  the  father  is  entitled 
to  the  control  of  an  insane  husband 
of  full  age.  Bobinson  v.  Frost,  Si 
Vt.  105. 
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agree."^  And  it  is  the  English  rule  that  testamentary  guardian* 
bhip  does  ZK>t  go  over  upon  the  guardian's  death^  no  successor 
having  been  indicated  in  the  will ;  but  chancery  must  supply  the 
vacancy/^  The  same  may  be  said  of  the  courts  in  this  country 
with  probate  jurisdiction.** 

It  would  appear  to  be  the  general  rule  in  this  country,  that  a 
probate  or  statute  guardian  cannot  be  appointed  for  a  minor  wh^re 
the  minor  is  not  within  the  jurisdiction  or  domiciled  there,  and 
has  no  property  therein;  and  moreover,  that  bringing  an  infant 
into  the  State  by  stratagem  for  the  purpose  of  giving  a  colorable 
jurisdiction  will  not  avail.**  And  in  general,  whether  a  guardian 
shall  be  appointed  or  not  for  an  infant  is  a  matter  resting  in  the 
sound  discretion  of  the  court ;  for  an  appointment  is  made  on  the 
supposition  that  occasion  at  least  exists  for  making  it.''* 

§  830.  What  Courts  May  Appoint 

It  may  be  premised  that  in  England  all  guardians  are  appointed 
by  the  cour.t  of  chancery  in  the  exercise  of  inferior  or  appellate 
powers.  Chancery  guardians  have  been  appointed  in  this  country, 
but  not  frequently;  and  county  courts  of  probate  jurisdiction  at 
the  present  day  generally  act  in  the  first  instanoe,  issuing  letters  of 
guardianship,  as  well  as  of  administration,  under  their  official  seal. 
Thus,  in  New  England  and  most  of  the  Western  States,  probate 
guardians  are  appointed  by  the  judge  of  probate ;  in  New  York, 
by  the  surrogate;  in  New  Jersey,  by  the  orphans'  court  or  the 
ordinary;  in  Pennsylvania  and  Maryland,  by  the  orphans'  court; 
in  Ohio,  by  the  court  of  common  pleas  with  chancery  powers ;  in 
California,  by  the  district  courts  possessing  a  similar  jurisdiction. 
In  Virginia,  North  and  South  Carolina,  the  chancery  and  county 
courts  have  exorcised  a  sort  of  concurrent  jurisdiction;  in  others 
of  the  Southern  States  there  are  orphans'  courts ;  in  Louisiana  the 
civil  law  has  prevailed.^* 


«6.  Macpherg.  Inf.  113;  ift.  104. 

67.  Bac.  Abr.  Gnardian  &  Ward,  A. 

68.  See  People  v.  Kearney,  31  Barb. 
430;  Jndge  of  Probate  t.  Hinds,.  4 
K.  H.  464. 

66.  Be  Hnbbard,  82  N.  Y.  90.  The 
status  of  an  Indian  tribe  does  not  in- 
validate'jurisdiction  in  appoinintg  a 
guardian.  Farrington  y.  Wilson,  29 
Wis.  383. 

70.  Tandefrat«r  J?e,  115  N.  T.  669? 


Newton  v.  Janvrin,  62  N.  H.  440. 
Where  a  testamentarj  trustee,  though 
never  qualifying  as  guardian,  has  hon- 
estly and  faithfully  performed  those 
functions  while  the  children  most 
needed  them,  a  court  disinclines  to 
appoint  some  one  else  their  guardian 
from  merely  formal  considerations. 
89  Tenn.  63. 

71.  See  2  Kent,  Com.  226,  227,  and 
notes;    Glascott  v.  Warner,  20  Wis. 
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§  831.  Domicile  or  Residence  of  Minor. 

Most  important  is  the  requirement  of  an  actual  residence  within 
the  jurisdiction;  especially  for  a  general  guardianship  and  in 
States  where  the  authority  of  courts  with  probate  jurisdiction  is 
strictly  limited  to  their  respective  counties.  Letters  of  guardian- 
ship  in  the  case  of  a  resident  person  obtained  in  the  wrong  county 
are  invalid ;  it  has  been  even  held  that  they  are  null  and  void,  and 
may  be  collaterally  impeached  in  any  court'* 

The  court  of  the  domicile  of  the  ward  has  jurisdiction  over  his 
guardianship.^^     The  last  domicile  of  a  father  is  on  his  death  the 


654;  Herring  v.  Goodson,  43  Miss. 
392;  Duke  v.  State,  57  Miss.  229. 
For  rules  which  prevail  in  California 
while  under  Mexican  rule,  and  the 
powers  of  alcades  over  guardianship, 
see  Braly  v.  Beese,  51  Cal.  447.  As 
between  a  limited  guardian  appointed 
by  chancery  and  a  general  guardian 
appointed  under  statute  by  the  local 
county  courty  see  Lake  v.  McDavitt, 
13  Lea,  26. 

Probate  court*  Hudson  v.  Von 
Weise,  7  Ind.  T.  238,  104  S.  W.  602; 
Brack  v.  Morris,  90  Kan.  64,  132  P. 
1185.  In  re  Dunlap,  100  Me.  397,  61 
A.  704 ;  De  Ferrari  v.  De  Ferrari,  220 
Mass.  38,  107  N.  E.  404  (not  in  su- 
perior court) ;  Ex  parte  Ingenbohs, 
173  Mo.  App.  261,  158  S.  W.  878 
(Court  of  Appeals  has  no  power) ; 
In  re  Breck,  252  Mo.  302,  158  S.  W. 
843;  State  ex  rel.  Tebbetts  v.  Holt- 
camp,  252  Mo.  333,  158  8.  W.  853; 
State  ex  rel.  Baker  v.  Bird,  253  Mo. 
569,  162  B.  W.  119;  Brewer  v.  Cary, 
148  Mo.  App.  193,  127  S.  W.  685; 
Brooks  V.  Brooks,  77  N.  H.  547,  94  A. 
196  (not  in  superior  court) ;  TJry  v. 
Brown,  129  N.  C.  270,  40  S.  E.  4 
(superior  court  on  appeal) ;  Me- 
Adams  v.  Wilson  (Tex.  Civ.  App.), 
164  S.  W.  59  (administration  of  will 
by  an  Independent  executor  does  not 
deprive  court  of  jurisdiction  to  ap- 
point guardian  over  minor's  interest 
in  estate). 

Surrogate's  Court,  In  re  Wagner, 
135  N.  Y.  8,  67«,  75  Misc.  419  ( jnris- 
dietion  not  affected  by  d«eree  of  for- 


eign court  or  by  agreement  of  par- 
ents) ;  In  re  Lamb 's  Estate,  139  N. 
Y.  S.  685;  In  re  De  SaoUes,  167  N. 
Y.  S.  445,  101  Misc.  447  (ehaneezj 
guardians). 

Orphan's  Court.  In  re  Carter's 
Estate,  254  Pa.  518,  99   A.  58. 

In  equity,  Thomas  v.  Thomas,  250 
m.  354,  95  N.  K.  345;.  Hamerick  ▼. 
People,  126  111.  App.  491.  See  BeU 
V.  Bell  Guardian,  167  Ky.  430,  180 
S.  W.  803  (only  under  will  or  other 
instrument). 

County  court.  Parker  v.  Lewia, 
45  Okla.  807,  147  P.  310.  See  State 
V.  Parsons,  131  Wis.  606,  111  N.  W. 
710  (special  guardian). 

Other  courts.  Bussner  v.  McMillan, 
37  Wash.  416,  79  P.  988  (superior 
court)  ;  In  re  Klein,  95  Wis.  246,  70 
N.  W.  64  (act  of  county  judge  in 
fixing  custody  is  no  bar  to  appoint- 
ment by  circuit  court  of  a  different 
person  as  guardian). 

72.  Ware  v.  Coleman,  6  J.  J.  Marsh. 
198;  Sears  v.  Terry,  26  Conn.  273; 
Dorman  v.  Ogboume,  16  Ala.  759; 
Munson  v.  Munson,  9  Tex.  109;  Lacy 
V.  Williams,  27  Mo.  280;  Herring  v. 
Qoodson,  48  Miss.  392 ;  Dnke  ▼.  State, 
57  liHss.  229. 

7S.  Dunn  v.  Christian  (AJa.),  80 
So.  870  (although  ward  was  aetoally 
residing  elsewhere  at  time) ;  Hayslip 
V.  Qillis,  123  Ga.  263,  51  6.  E.  325; 
In  re  Brady,  10  Idaho,  366,  ^9  P.  75 
(jurisdiction  retained  until  aeeomits 
rendered  and  he  is  discharged) :  Con- 
nell  V.  Moore,  70  Kan.  88,  78  P.  164, 
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domicile  of  his  minor  children,  where  application  for  guardianship 
should  primarily  be  made/*  After  the  death  of  both  parents, 
infants  who  take  up  their  residence  at  the  home  of  a  paternal 
grandparent  and  next  of  kin  in  another  State,  will  acquire  such 
grandparent's  domicile/" 

A  natural  guardian  may  in  good  faith  change  his  ward's  domi- 
cile, as  this  amounts  to  no  more  than  that  the  domicile  of  the 
parent  is  the  domicile  of  the  child,  but  where  the  parents  are  both 
dead  a  relative  has  no  right  to  change  the  domicile  of  the  infant, 
especially  where  he  has  not  given  bond  as  guardian.  Such  removal 
does  nottake  away  the  right  of  the  court  of  the  parent's  domicile 
to  appoint  a  guardian  for  him/'  But  where  custody  of  an  infant 
whose  parents  are  dead  is  taken  by  a  relative  w-hose  custody  is  con- 
firmed by  the  court,  the  place  of  domicile  of  the  guardian  becomes 
the  domicile  of  the  child/^ 

Where  a  person  has  left  a  domicile  with  no  intention  of  return- 
ing, and  dies  before  he  establishes  another,  the  court  of  the  old 
domicile  is  not  necessarily  the  only  court  which  can  appoint  a 
guardian  for  the  child/'  The  court  of  residence  of  the  ward  may 
by  statute  have  jurisdiction/*  And  statute  jurisdiction  is  taken 
where  minor  orphans  are  in  fact  resident  in  a  State  at  the  time, 


109  Am.  St.  Bep.  408;  Jewell  t.  De 
Blanc,  110  La.  810,  34  So.  787;  Sud- 
Icr  V.  Sudler,  121  Md.  46,  88  A.  26 
(domicile  is  ^'residenee") ;  Smith  v. 
Tonng,  136  Mo.  App.  65,  117  S.  W. 
628;  In  re  Connor,  93  Neb.  118,  39 
N.W.  834;  In  re  Wildberger 's  Estate, 
55  N.  Y.  S.  1135,  25  Misc.  582.  See 
Maloy  V.  Maloy,  131  Ga.  579,  62  S.  E. 
991  (jurisdiction  on  formation  of  new 
county) ;  Southwestern  Surety  Ins. 
Co.  V.  Taylor  (Okla.),  173  P.  831, 
835  (removal  of  case  to  another 
county) ;  MaHarry  v.  Eatman,  29 
Okla.  46,  116  P.  935;  Domidle  of 
Infants,  see  49  L.  R.  A.  860,  note. 

74.  Hindorff  v.  Sovereign  Camp  of 
Woodmen  of  tl*  World,  150  la.  185, 
129  N.  W.  831  (although  minor  re- 
sided elsewhere) ;  Fx  parte  McCoun, 
96  Kan.  314,  150  P.  516;  Wells  t. 
Andrews,  60  Mias.  373;  Jn  re  Mur- 
ray, 28  Ohio  Cir.  Ct.  R.  652.  See  Cox 
▼.  Boyce,  152  Mo.  676,  54  S.  W.  467, 
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75  Am.  St.  Bep.  483;  Cox  v.  Hunter, 
152  Mo.  584,  54  S.  W.  1102  (where 
father  has  released  child  to  grand- 
father, the  latter 'b  domicile  is  that 
of  the   ward). 

75.  Lamar  v.  Micou,  114  U.  S.  218. 

76.  Sudler  v.  Sudler,  121  Md.  46, 
88  Atl.  26,  49  L.  B.  A.  (N.  S.)  860. 

77.  Churchill  v.  Jackson,  132  Ga. 
666,  64  d.  E.  691,  49  L.  B.  A.  (N.  S.) 
875. 

78.  In  re  Bice,  42  Mich.  528,  4  N. 
W.  284. 

79.  Kelsey  v.  Green,  69  Conn.  291, 
37  A.  679,  38  L.  B.  A.  471 ;  Louisville 
ft  N.  B.  Co.  v.  Kimbrough,  115  Ky. 
512,  74  S.  W.  329,  24  Ky.  Liw  Bep. 
2409  (abandoned  child  cared  for  by 
couwty  authorities)  ;  South  Covington 
&  C.  St.  By.  Co.  V.  Lee,  153  Ky.  621, 
156  S.  W.  99;  B^^tes  v.  Presswood 
(Tex.  Civ.  App.  1911),  137  S.  W.  145; 
ftagan  r.  Snider,  44  Tex.  Civ.  App. 
139,  98  S:  W.  213.    See  Diekerson  t. 
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even  if  the  legal  domicile  be  elsewhere;  the  appointment  giving 
at  all  events  an  authority  to  be  recognized  within  such  State.*^ 

Where  a  person  is  appointed  guardian  by  two  different  courts 
the  court  of  the  domicile  may  retain  exclusive  jurisdiction.'*  And 
letters  once  properly  issued  in  the  proper  county  of  residence  are 
not  revoked  by  the  ward's  removal  to  another  county  within  the 
same  general  jurisdiction.®^ 

The  infant's  place  of  residence  at  the  time  when  a  guardian  is 
to  be  appointed  determines  the  jurisdiction  of  the  court.  Hence 
the  county  court  which  appointed  the  first  guardian  of  a  ward  may 
not  always  appoint  his  successor." 

Where  the  domicile  of  the  minor  is  removed  out  of  the  jurisdic- 
tion of  the  court  pending  proceedings  for  guardianship,  an  order 
of  appointment  in  that  jurisdiction  cannot  be  made,"  as  the  court 
of  the  jurisdiction  to  which  a  ward  moves  may  have  jurisdiction, 
over  the  appointment  of  a  guardian  for  him.'* 

And  a  request  by  the  father  that  a  certain  person  be  appointed 
guardian  of  his  children  has  no  effect  after  his  death  to  change 
their  domicile  or  to  empower  a  court  out  of  their  domicile  to 
appoint  a  guardian." 

§  832.  Necessity  of  Property. 

Two  important  elements  enter  into  this  jurisdiction  over  the 
ward, —  possession  of  property  and  actual  residence  within  the 
judicial  limits.  Property  in  the  infant  has  usually  been  deemed 
essential  in  chancery  practice."  But  in  a  case  which  came  before 
Lord  Chancellor  Cottenham,  in  1847,  it  was  held  that  the  court 
should  interfere  on  behalf  of  infants  without  property,  so  as  to 

Bowen,  128  Ga.  122,  57  S.  E.  326 
(approval  of  ordinary  required  where 
appointment  outside  of  jurisdiction). 

80.  Boss  V.  Southwestern  R.,  53 
Ga.  514;   :R€  Hubbard,  82  N.  Y.  90. 

81.  Cobleigh  v.  Matheny,  181  111. 
App.  170. 

82.  Bandall  v.  Wadsworth,  130  Ala. 
633,  31  So.  555;  Shorter  v.  Williams, 
74  Ga.  539 ;  Netting  v.  Strickland,  18 
Ohio  Cir.  Ct.  K.  136,  9  O.  C.  D.  841 
(or  even  the  removal  of  the  trust 
property). 

83.  Harding  ▼.  Weld,  128  Mass. 
687;  Brown  v.  Lynch,  2  Bradf.  (N. 
T.)    214. 


84  In  re  Taylor's  Estate,  131  Cal. 
180,  63  P.  345. 

86.  Cobleigh  v.  Matheny,  181  HL 
App.  170.  See  Landreth  v.  Henson, 
173  S.  W.  427.  See,  however,  Cros- 
bie  v.  Brewer  (Okla.),  158  P.  388 
(court  of  old  county  may  retain  juris- 
diction where  moves  after  removal  of 
guardian). 

86.  Modem  Woodmen  of  America 
V.  Hester,  66  Kan.  129,  71  P.  279; 
Boyal  Neighbors  of  America  v. 
Same,  66  Kan.  764,  71  P.  1129.  See 
In  re  Majilton,  164  N.  Y.  S.  745,  9S 
Misc.  490   (testamentary  guardian). 

87.  See  Maephers.  Tnf.  103. 
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award  custody  of  the  person,  "  I  have  no  doubt  about  the  juri6- 
diction/'  was  his  emphatic  language.**  What  may  be  called  guar- 
dians of  the  person  and  estate  in  chancery  are  still  appointed, 
however,  on  the  allegation  of  property.  In  the  United  Stat^ 
letters  issue  to  probate  guardians,  whenever  there  is  occasion  for 
their  appointment,  the  statute  rarely  prescribing  narrower  limits 
to  the  judge's  authority ;  and  as  our  practice  is  simple  and  attended 
with  little  expense,  the  same  necessity  for  inquiry  into  the  means 
of  the  infant  does  not  manifestly  arise  as  in  the  case  of  chancery 
guardiailship.  But  statute  and  practice  generally  have  reference 
to  cases  of  property.*® 

Where  the  minor's  only  property  is  left  in  the  hands  of  trustees 
for  him  there  is  no  need  for  the  appointment  of  a  guardian,  and 
one  should  not  be  appointed.*^ 

Situs  of  Property  Giving  Jurisdiction* —  W^here  the  ward  is  a 
non-resident,  guardianship  is  frequently  recognized  for  the  collec- 
tion and  preservation  of  his  estate  in  the  jurisdiction ;  and  in  such 
cases  the  court  where  the  property  is  situated,  upon  due  notice, 
appoints  some  friend  of  the  minor  on  his  behalf,  requiring  proper 
security ;  the  existence  and  situs  of  the  property  determining  the 
right  of  jurisdiction.*^    Such  cases  serving  some  special  emergency^ 


88.  In  re  Spence,  2  Ph.  247.  In 
a  ease  where  an  infant  grandchild 
was  bom  abroad  of  a  natural-bom 
British  subject,  and  the  surviving  par- 
ent was  a  French  woman  to  whom  ob- 
jections were  entertained  and  who 
had  began  proceedings  for  guardian- 
ship in  France,  the  English  chancery 
court  appointed  a  guardian  of  the 
child,  although  the  infant  wa3  resi- 
dent abroad  and  had  no  property  in 
Great  Britain.  WiUoughby  Re,  30  Ch. 
D.  324,  40  Ch.  D.  200;  McGrath  Re 
(1893),  1  Ch,  143. 

88.  People  v.  Kearney,  31  Barb.  (N. 
Y.)    430. 

90.  Studebaker  v.  Hogen  (Wash.), 
176  P.  339. 

91.  Nunn  v.  Robertson,  80  Ark.  350, 
57  S.  W.  293;  People  v.  Medart,  166 
111.  348,  46  N.  E.  1095  (affg.  63  111. 
App.  Ill);  Williams  v.  Chicago,  B. 
&  Q.  By.  Co.,  169  Mo.  App.  468,  155 
6.    W.    64     (right    of    action    is    on 


** estate");  Hartung  v.  Northwest- 
era  Mnt.  Life  Ins.  Co.,  174  Mo.  App. 
289,  156,  S.  W.  980;  CUrk  t.  Cordiu, 
4  Allen,  466;  Bice's  Case,  42  Mich. 
528.  See  Hope  v.  Hope,  27  E.  L.  & 
:EJq,  249;  Re  Horsford,  2  Redf.  168; 
Neal  V.  Bartleson,  65  Tex.  478.  This 
jurisdiction  is  often  conferred  by 
statute  as  to  personal  property.  Ih, 
So,  too,  as  to  real  property  at  the 
local  situSf  or  to  either  real  or  per- 
sonal property.  Maxwell  v.  Camp- 
bell, 45  Ind.  360;  Seaverns  v.  Gerke, 
3  Sawyer,  353.  Such  statutory  au- 
thority as  to  non-residents  is  valid. 
Davis  V.  Hudson,  29  Minn.  27.  And 
while  it  only  aplies  to  a  non-resident  N 
local  property,  and  cannot  extend  to 
his  person,  informal  recitals  in  a  de- 
cree to  the  latter  effect  may  be 
treated  as  surplusage.  45  Minn.  380. 
Where  the  land  of  a  minor,  not  resid- 
injj  in  the  State,  is  to  be  sold,  see  40 
Minn.  254.      See  Andrews  v.  Town- 
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a  general  guardian  need  not  first  be  appointed  invariably  where 
the  ward  is  domiciled.** 

§  8a3.  Where  Fathct  is  Alive. 

Wliere  the  father  of  an  infant  is  living,  and  in  charge  of  the 
child,  courts  have  ever  been  unwilling  to  assume  jurisdiction. 
Chancery,  according  to  the  old  rule,  as  we  understand  Blackstone 
to  mean,®*  could  not  appoint  a  guardian  except  for  fatherless  chil- 
dren. But  the  correctness  of  tliis  principle  was  '  afterwards 
doubted;  and  when  the  rule  became  settled,  in  Lord  Thurlow*s 
time,  that  the  father  could  not  give  a  valid  receipt  for  his  child's 
legacy,  the  necessity  of  appointing  a  guardian  to  collect  and  hold 
personal  property  was  flpparent.** ' '  And  since  the  substitution  of 
chancery  and  probate  wards  in  practice  for  socage  wards,  guardian- 
ship of  the  minor  in  the  father's  lifetime  has  frequently  been 
sought  in  the  courts.®'^ 

But  the  English  chancery  reluctantly  interferes  with  the  father *s 
rights  in  such  cases.  Lord  Chancellor  Hart  in  1828  refused  to 
■bestow  the  chancery  guardianship  of  a  minor  upon  a  third  person, 
on  the  ground  that  the  father  is  guardian  of  his  own  childi-en  bv 
paramount  title  and  common  right.  And  while  he  admitted  that 
the  court  should  in  all  cases  assume  the  superintendence  of  tin* 
child's  fortunes,  he  added,  that  during  the  father's  life  no  other 
could  be  placed  over  the  child,  except  under  very  peculiar  circum- 
stances, and  even  then  rather  as  a  curator  than  a  guardian.**  And 
the  later  decisions  are  to  the  same  effect ;  as,  for  instance,  Fynns 
Casej  where  Vice-Chancellor  Bruce  refused  to  make  the  mother  a 
chancery  guardian  of  her  children  against  the  father's  wishes, 
though  satisfied  that  the  latter  was  unable  to  maintain  them,  and 
was  such  a  person  as  would  not  have  been  selected  for  the  guardian- 
ship of  another  person's  children.^ 
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«hend,    53    N.    T.    Super.    Ct.    522.  94.  Cooper  v.  Thornton,  3  Bro.  C. 

See  Modern  Woodmen  of  America  v.  C.  96;  Dagley  v.  Tolferry,  1  P.  Wma. 

Hester,  66  Kan.  129,  71  P.  279 ;  Royal  285;    2    Kent,    Com.    220,    and   casM 

Neighbors   of   America   v.   Same,   66  cited;  Lang  v.  Pettus,  11  Ala.  37. 

Kan.  764,  71  P.  1129    (holding  that  95.  See  Ex  parte  Bond,  8  L.  J.  Ch. 

presence  of  an  insurance  certificate  in  252. 

a  State  will  not  give  jurisdiction  to  96.  Barry  v.  Barry,  2  MoIL  210. 

appoint  guardian).  97.  12  Jur.  713.     And  see  Spence's 

92.   West   Land   Co.    v.   Kurtz,   45  Case,  2  Ph.  247;  Ball  v.  Ball,  2  Bim. 

:Kfinn.  380.  35. 

98.  3  Bl.  Com.  427. 
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The,  great  difficulty  which  arises  in  the  £nglish  chancery  prac^ 
tioe,  where  guardianship  is  sought  hy  a  stranger^  namely,  that  a 
father's  custody  of  his  own  children  is  thereby  disturbed,  has  been 
frequently  obviated  in  this  country  by  statute.  And  in  many 
States,  while  the  father  is  living,  probate  guardians  are  appointed, 
whose  powers,  being  limited  to  the  infant's  estate,  do  not  come  in 
conflict  with  the  parental  right  to  the  ward's  person.*'  Yet  in 
other  States  the  probate  courts  can  only  grant  guardianship  to 
orphans,  that  is,  to  fatherless  children ;  ^  and  where  this  is  the 
case,  chancery  might  assume  jurisdiction  in  an  extreme  case, 
though  the  father  were  living.  A  father  who  is  alive  is  not  bound 
usually  by  proceedings  for  the  guardianship  of  his  child,  to  which 
he  was  not  a  party.* 

§  834.  Parents  or  Relatives  Preferred. 

The     court      should      appoint      a      parent      if      a      proper 


person,*      the      father,*      the 

98.  Clark  v.  MoutgomeTy,  23  Barb. 
464.  See  In  re  Tombo,  149  N.  Y.  8. 
219,  86  Misc.  361,  judg.  rev.,  149 
K.  T.  8,  683:  (gaardian  tor  eliild  of 
insane  mother) ;  In  re  Be  SauIIes, 
167  N.  Y.  8.  445,  101  Misc.  447 
(maj  appoint  during  .  temporary  in- 
capacity  of  parents). 

1.  Poston  V.  Young,  7  J.  J.  Marsh. 
501;  HaU  y.  Lay,  2  Ala.  529  j  Fries- 
ncr  T.  Symonds,  46  N.  J.  Eq.  521; 
PoBton  V.  Young,  80  Ky.  501-;  Jordan 
V.  8mith,.5  6a.  App.  559,  63  8.  £. 
59S  (unless  parental  rights  for- 
feited); WiUiams  v.  Hewitt  (Ok)a.)> 
181  P.  286  (unless  estate  being 
wasted  by  parents). 

S.  Bowles  ▼.  Dixon,  32  Ark.  9^; 
Tong  T.  Marvin,  26  Mich.  35.  But  see 
58  N.  H.  15. 

a.  Campbell  v.  Wright,  130  CaL  380, 
62  P.  613;  In  re  Mathews  (Cal.),  164 
P.  8;  In  re  Moore's  Guardianship 
(CaL),  176  P.  461;  In  re  Wise's  Es- 
tate (Cal.),  177  P.  277;  Succession 
of  Haley,  49  La.  Ann.  709,  22  8o. 
251.  8ee  Heinemeior  v.  Arlitt,  .  29 
Tex.  CiT.  App.  140,  67  8.  W.  1038 
(''parent"  does  not  include r  step- 
father). 

4.  In  re  Der,  16  Aris.  323,  145  P. 


mother      on      death      of      the 

143;  In  re  Salter,  142  Cal.  412,  76 
P.  51  (appointment  of  another  is  Yoid 
though,  temporary) ;  In  re  Forrester , 
162  Cal.  493,  123  P.  283  (father  pre- 
ferred to  grandmother) ;  In  re  Math- 
ews, 169  CaL  26,  145  P.  503;  Andrino 
V.  Yates,  12  Idaho,  618,  87  P.  787; 
In  re  Alexander,  127  La.  863,  54  So. 
125  (no  abandonment  of  chUd  by 
leaving  with  grandparents) ;  In  re 
Guardianship  of  Tully  Infants,  105 
N.  Y.  S.  858,  54  Misc.  Eep.  184 
(father  passed  over  only  if  not  a 
fit  person)  ;  In  re  Wagner,  135  N.  Y. 
a  678,  75  Misc.  419  (although  di- 
vorced) In  re  Munn,  167  N.  Y.  8. 
443,  101  'Misc.  171  (where  mother 
dead) ;  In  re  Mancini,  178  N.  Y.  8. 
57.  See  Crosbie  v.  Brewer  (Okla.), 
158  P.  388  (waiver  by  parents  with- 
drawn). 

The  surviving  father  has  a  natural 
right  to  be  appointed  guardian  of  his 
minor  children  unless  he  is  unfitted 
for  the  trust.  The  court  has  no  right 
to  appoint  another  simply  because  the 
father  is  lacking  in  integrity  —  does 
not  pay  his  debts — or  that  his  repu- 
tation for  sobriety  had  been  bad.  The 
court  cannot  deprive  the  fr.ther  of 
the  custody  of  his  child  .  merely  bo- 
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father.^  It  is  improper  to  appoint  the  mother  without  some 
information  as  to  the  father's  family.®  On  the  other  hand,  the 
court  refuses  to  select  guardians  for  infants  residing  with  their 
mother  until  she  has  indicated  her  own  wishes/  but  where  the 
mother  marries  again  she  will  not  necessarily  be  appointed.*  So 
a  grandparent  ^  or  the  nearer  relatives  may  be  preferred/* 


cause  he  is  dishonest  in  his  business 
transactions.  Intemperance  iriU  bar 
him  only  when  it  appears  that  he  is 
an  habitual  drunkard  and  that  his- 
conduct  would  have  a  tendency  to  de- 
moralize and  degrade  hi3  children. 
Mere  occasional  hilarity  is  insufficient. 
Where  the  father  is  able  to  transact 
his  own  business  and  is  not  otherwise 
unsuitable  he  should  be  appointed. 
Re  Crocheron,  16  Ida.  441,  101  Pac. 
741,  33  L.  R.  A.  (N.  S.)  868. 

5.  In  re  Snowball's  Estate,  156 
Cal.  240,  104  P.  444;  Chevalley  ▼. 
Pettit,  115  La.  407,  39^  Bo.  113;  In 
re  Burdick,  84  N.  Y.  S.  932,  41  Misc. 
346;  Studebaker  v.  Hogen  (Wash.), 
176  P.  339;  In  re  Tank's  Guardian- 
ship, 129  Wis.  629,  109  N.  W.  565 
(although  formerly  immoral). 

A  mother  may  he  appointed  guar- 
dian of  her  daughter,  three  years  old, 
where  a  stranger  might  not  be  ap- 
pointed, were  the  evidence  of  char- 
acter, affecting  suitableness,  the  same. 
Davis'  Adm'r  v.  Davis,  162  Ky.  316, 
172  S.  W.  665. 

6.  Cooke's  Case,  6  E.  L.  &  Eq.  47. 

7.  Lockwood  v.  Fenton,  17  E.  L.  & 
Eq.  90 ;  In  re  Thomas,  21  E.  L.  &  Eq. 
524.  As  to  other  relatives,  see  Mae- 
phers.  Inf.  112. 

The  American  rule  is  clearly  stated 
in  a  New  Jersey  case:  namely,  that 
the  mother,  and  after  the  mother  the 
next  of  kin  of  an  infant  under  four- 
teen is  entitled  to  preference  and  that 
such  claim  cannot  be  disregarded  un- 
less for  some  satisfactory  reason. 
Albert  v.  Perry,  1  McCart.  540.  Ac- 
cess of  the  mother  to  the  child  may 
be  made  a  condition  where  a  third 
person  is  appointed.  4  Dem.  295. 
And  see  Read  v.  Drake,  1  Oreen,  Ch. 


78;  Allen  v.  Peete,  25  Miss.  29;  Peo- 
ple V.  Wilcox,  22  Barb.  178;  Ram- 
say y.  Bamsay,  20  Wis.  507;  Good 
v.  Good,  52  Tex,  1;  Leavel  v.  Bettis, 
3  Bush,  74;  Lord  v.  Hough,  37  Cal. 
657.  There  may  be  a  probate  guar- 
dian appointed  over  a  child  against 
the  wishes  of  a  man  and  wife  who 
have  agreed  in  writing  with  the 
mother  to  take  care  of  the  child  un- 
der certain  stipulations.  Gloucester 
V.  Page,  105  Mass.  231.  It  is  not 
proper  for  a  court  to  appoint  a 
motiier,  and,  upon  her  failure  to  give 
bond  within  the  limited  time,  appoint 
a  stranger  without  notice  to  her. 
Weldon  v.  Keen,  37  N.  J.  Eq.  251;  cf. 
lb.  245. 

It  is  further  stated,  in  this  ease, 
that  a  greater  latitude  is  allowed  to 
the  court,  aa  between  relatives  having 
no  legal  claim  to  the  services  of  the 
child  and  the  natural  guardian;  and 
reasons  which  might  be  deemed  in- 
sufficient to  bar  the  mother's  rights 
might  decide  as  between  other  rela- 
tions. Albert  V.  Perry,  1  MeCart.  640. 

8.  Jewell  V.  De  Blanc,  110  La.  810, 
34  So.  787;  State  ex  rel  Rutledge  v. 
Holman,  93  Mo.  App.  611,  67  S.  W. 
747. 

9.  Parker  v.  Lewis,  45  Okla.  807. 
147  P.  310  (where  father  relinquishes 
right). 

10.  In  re  Brinckwirth 's  Estate 
(Mo.),  186  S.  W.  1048;  Woodruff  v. 
Snoover  (N.  J.  Prerog.  1900),  45  A. 
980;  In  re  Curtin,  158  N.  Y.  8.  131, 
93  Misc.  394;  In  re  'De  Saulles,  167 
N.  T.  S.  445,  101  Misc.  447  (rights 
of  paternal  relatives  are  superior  to 
maternal  if  proper  persons)  :  Jones  ▼. 
Bowman.  13  Wyo.  79,  77  P.  43ff,  67 
L.  R.   A.  860.      See  In  re 


935 


APPOINTMENT    OF    GUARDIANS. 


§  855 


In  case  of  adoption  the  adopting  parent  is  entitled. 
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§  835.  Testamentary  Guardianship,  How  Constituted. 

Testamentary  guardianship  is  the  only  recognized  instance  of 
authority  derived  from  parental  appointment.  Quardians  thus 
appointed  require  at  the  old  law  no  further  qualification ;  not  even 
the  probate  of  the  will  which  appoints  them." 

At  common  law  the  father  had  the  exclusive  power  to  appoint 
a  testamentary  guardian  for  his  minor  children  even  to  the  exclu- 
sion of  the  surviving  mother.**  But  testamentary  guardianship 
exists  in  this  country  chiefly  by  force  of  local  statutes,  which  also 
regulate  the  form  and  authentication  of  wills.  And  we  find  many 
modifications  of  the  old  English  rule ;  none  more  important  than 
those  of  several  States  which  render  a  probate  of  the  will  neces- 
sary before  a  testamentary  guardian  can  act ;  while  it  is  not  un- 
frequently  found  that  the  appointment  remains  subject  to  the 
approval  of  the  court,  and  requires  the  person  appointed  to  qual- 
ify with  or  without  sureties.**  A  guardian  appointed  by  a  parent 
by  will  may  be  recognized  by  the  court  in  its  discretion,"  but  in 
many  States  those  having  parental  power  over  a  minor  have  no 
power  to  appoint  a  testamentary  guardian.^ 
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achneider     (la.),     164     N.     W.     736 
(maternal  annt  not  removed  on  claim 
of  paternal  grandmother  that  she  has 
greater  rights). 

11.  Sncession  of  Haley,  49  La.  Ann. 
709,  22  So.  251;  In  re  Masterson's 
Estate,  45  Wash.  48,  87  P.  1047  (al- 
though interested  in  preventing  mar- 
riage of  ward) ;  eontra.  In  re  Brown, 
120  La.  50,  44  So.  919. 

12.  Brigham  v.  Wheeler,  8  Met. 
127;  Hoyt's  Case,  2  Edw.  Ch.  113; 
In  re  Hart,  2  Con.  &  L.  375;  Lady 
Chester's  Case,  Vent.  207.  See  7  Ves. 
365;  Gilliat  v.  Gilliat,  3  PhilUm.  222. 
The  validity  of  the  testamentary  ap- 
pointment being  in  dispute,  a  court  of 
common  law  over  a  question  of  cus- 
tody has  directed  an  issue  in  order  to 
establish  the  same.  In  re  Andrews, 
L.  R.  8  Q.  B.  153. 

18.  Kellogg  V.  Burdick,  96  N.  T,  S. 
965,  110  App.  Div.  472,  18  N.  Y.  Ann. 
Caa.  44,  187  N.  T.  355,  80  N.  E.  207; 
People  V.  Small,  237  HI.   169,  86  N. 


B.    733.     See    Dupuy    v.    Hardaway 
(Va.),  4  Leigh,  584. 

14.  Be  Taylor,  3  Redf.  (N.  T.)  259; 
Wadsworth  v.  ConneU,  104  111.  369; 
Buckley  v.  Herder  (Tex.  Civ.  App. 
1911),  133  S.  W.  703  (provision  that 
guardian  appointed  by  will  shaU  not 
be  subject  to  control  of  court  is  void). 

15.  Ex  parte  McCoun,  96  Kan.  314, 
150  P.  516  (if  proper  person)  ;  Nation 
V.  Green  (Ind.),  123  N.  E.  163;  Hud- 
son's Guardian  v.  Hudson,  160  Ky. 
432,  169  S.  W.  891;  In  re  Stockman, 
71  Mich.  180,  38  N.  W.  876 ;  Henicle 
V.  Flack,  3  Ohio  App.  444  (must  be 
appointed  by  court). 

16.  Lamar  v.  Harris,  117  Ga.  993, 
44  S.  E.  866 ;  Succession  of  Le  Blanc, 
128  La.  1055,  55  So.  672;  Campbell 
v.  Mansfield,  104  Miss.  533,  61  So. 
5^  (where  mother  living) ;  Kel- 
logg V.  Burdick,  96  N.  Y.  S. 
965,  110  App.  Div.  472,  18  N.  T.  Ann. 
Cas.  44,  187  N.  Y.  355,  80  N.  E.  207; 
Stuebaker  v.  Hogen   (Wash.),  176  P. 
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An  appointment  by  the  mother  of  a  testamentary  guardian  may 
be  a  nullity.-^  By  statute  in  B<i)me  States  the  parent  has  the  right 
to  appoint  a  testamentary  guardian  for  his  minor  children  only 
with  the  consent  of  the  surviving  parent.*" 

Trustee. —  Where  a  will  appoints  one  a  testamentary  guardian 
for  the  children,  which  provision  is  ineffectual  by  reason  of  the 
fact  that  the  mother  is  still  liviiig,  still  the  person  appointed  guar- 
dian holds  the  property  as  trustee  for  the  children.** 

A  decree  of  divorce  giving  one  parent  custody  of  the  child  may 
deprive  the  other  of  the  right  to  object  to  the  appointment  of  a 
testamentary  guardian  by  the  parent  given  custody.*® 

The  parol  appointment  of  a  testamentary  guardian  is  insuffi- 
cient.**^ But  the  instrument  which  designates  him  need  not 
invariably  be  executed  with  the  same  formality  as  a  will ;  for  the 
father,  as  the  old  statute  intimates,  may  appoint  by  testamentary 
deed.  It  has  been  held  that  the  appointment  of  guardians  by  a 
will  not  duly  attested  was  made  good  by  a  codicil  duly  attested, 
written  on  the  same  paper,  making  certain  alterations  in  the  will, 
and  confirming  it  in  other  respects." 


339^.  See  Thompson  v.  Thompson,  20 
Ky.  Law  Kep.  979,  47  S.  W.  1088 
(testamentary  guardian  not  entitled 
to  land).  See  Otjen  v.  Frohbaeh,  148 
Wis.  301, 134  N.  W.  832  (appointment 
valid  in  so  far  as  property  is  con- 
cerned). 

17.  In  re  Moore  *3  Estate  and  Guar- 
dianship (Cal.),  176  P.  461  (where 
father  living  though  divorced)  j  Her- 
nandez V.  Thomas,  50  Tla.  522,  39  So. 
641,  2  L.  R.  A.  203 ;  Edwards  v.  Kelly, 
83  Miss.  144,  35  So.  418  (father  and 
not  mother  may  appoint  guardian,  by 
will)  ;  In  re  Waring 's  Will,  94  N.  Y. 
S.  82,  46  Misc.  222  (mother's  appoint- 
ment void  where  father  survives). 

18.  In  re  Baker's  Estate,  153  Cal. 
537,  96  P.  12  (consent  by  mother  af- 
ter death  of  father  is  sufficient) ;  In 
re  Snowball's  Estate,  156  Cal.  240, 
104  P.  444;  In  re  Wagner,  135  N.  Y. 
S.  678,  75  Misc.  419;  In  re  Pearce, 
137  N.  Y.  8.  755,  77  Misc.  415;  In  re 
Tombo,  149  N.  Y.  S.  688  (reversing 
order  [Sur.]  U9  N.  Y.  S.  219,  86 
Misc.  361)    (where  marriage  annulled 


for  insanity  of  mother) ;  In  re  Woh- 
lers,  164  N.  Y.  8.  936,  98  Misc.  500 
(only  during  minority) ;  Camp  r. 
Pittman,  90  N.  C.  615.  See  Heit- 
kamp  V.  Bagan  (La.),  76  So.  247;  In 
re  Gibbs,  160  N.  Y.  S.  686,  96  Misc. 
537.  See  Churchill  v.  Jackson,  132 
Ga.  666,  64  8.  E.  691  (guardian 
named  over  property  and  not  person)  ; 
In  re  Scoville,  131  N.  Y.  8.  205,  72 
Misc.  310. 

Consent  hy  a  mother  to  the  probate 
of  the  wiU  does  not  waive  her  statu- 
tory right  to  object  to  the  testamen- 
tary guardian.  Ohms  v.  Woodward. 
134  Mich.  596,  96  N.  W.  Qtso,  lO  Det. 
Leg.  N.  591. 

19.  Campbell  v.  Mansfield  (Mis8.)» 
61  So.  593,  45  L.  R.  A.  (IST.  8.)  446. 

20.  People  v.  Small,  237  Til.  169, 
86  N.  E.  733.  See  In  re  Allen 's  Es- 
tate (Cal.),  124  P.  237  (divorced 
father  must  consent  to  appointment  br 
mother). 

21.  Macphers.  Inf.  84.  See  John- 
stone V.  Beattie,  10  CI.  &  Pin.  42. 

22.  Be  Bathe  v.  Lord  Fingal,  16 
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It  is  sametimes  difficult  to  determine  what  language  will  con- 
stitute testamentary  guardianship.  The  statute  uses  the  words 
"  custody  and  tuition  "  in  reference  to  the  children ;  and  such 
assignment  of  the  children  as  confers,  expressly  or  by  implication, 
a  power  thus  extensive,  ought  to  suffice.  Thus,  where  a  testator 
gives  the  "  care  and  custody  "  of  his  children,  further  directing 
that  the  person  so  intrusted  shall  be  guided  by  the  advice  of  his 
executors,  as  to  the  children's  education,  this  is  held  to  be  a  good 
appointment"  So  it  is  held  that  testamentary  guardianship  was 
constituted,  where  a  testator  directed  the  trustees  of  his  will  to 
procure  a  suitable  house  for  the  residence  of  his  children,  who 
were  infants,  and  to  engage  a  proper  person  for  the  purpose  of 
taking  the  management  and  care  of  the  house  and  of  his  children 
during  their  minority ;  and  requested  his  late  wife's  sister,  if  she 
should  be  alive  at  his  decease,  to  take  such  management  and  care 
on  herself.^*  And  in  general  testamentary  guardians  need  not  be 
expressly  designated  as  such;  albeit,  in  order  to  constitute  them 
by  implication,  the  powers  essential  to  the  office  must  be  con- 
ferred." 

The  devise  of  certain  property  "  in  trust "  for  infants  is  not  a 
devise  of  guardianship.  Thus  it  was  said  by  Lord  Vaughan  that, 
where  a  testator  devised  land  to  a  trustee,  to  be  held  in  trust  for 
his  heir,  and  for  his  maintenance  and  education  until  he  should  be 
of  age,  this  was  no  devise  of  the  custody  within  the  statute,  for  he 
might  have  done  this  before  the  statute.**  The  same  may  be  said 
generally  of  legacies  and  bequests  in  trust.*^  But  where  a  testator 
divided  the  residue  into  eqiial  partes,  a  certain  number  of  which  he 
gave  to  a  minor  child  and  appointed  the  executors  "  guardians  and 
trustees,"  there  was  really  no  trust,  in  effect,  and  the  executors 
were  not  constituted  trustees,  but  guardians  simply.** 

Ves.  167.    But  Bee  MarshaU,  C.  J.,  in  24.  Miller  y.  Harris,  14  Sim.  540. 

Gaines  ▼.  Spann,  2  Brock.  81 ;  Ward-  See  Mendes  v.  Mendes,  1  Ves.  89 ;  s. 

well  V.  Wardwell    9   Allen,  518.     A  c,  3  Atk.  619. 

testamentary   guardian   can   only   be  25.  Games  v.  Spann,  2  Brock.  81; 

appointed  by  an  instrument  admitted  Peyton  t.  Smith,  2  Dev.  &  Batt.  £q. 

to  probate,  which  names  such  person,  325;  Johnstone  t.  Beattie,  10  CI.  & 
and  indicates  that  he  is  to  have  the  '    Fin.  42;   Balch  v.  Smith,  12  N.  H. 

care  and  nurture  of  the  infant.    Dea-  437;  90  Ga.  236. 

ribee  ▼.  Wilmer,  69  Ala.  25 ;  Black-  26.  BedeU  v.  Constable,  Vaugh.  177. 

sher  Co.  v.  Northrup,  176  Ala.  190,  27.  Eevan  v.  Waller,  11  Leigh,  414; 

57  So.  743.  Dunham  v.  Hatcher,  31  Ala.  483. 

29.    See    Corrigan    v.    Kieman,    1  28.  Hawley,  Be,  104  N.  Y.  250. 
Bradf.  208;   69  Ala,  25. 
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Testamentary  guardians,  to  use  tlie  statute  expression,  may  be 
appointed  "  either  in  possession  or  remainder ;  "  that  is,  successors 
in  the  guardianship  may  be  designated.  So  they  may  be  author- 
ized to  act  during  the  full  term  of  the  infant's  minority  or  for  a 
less  period.  So  the  will  may  give  authority  to  the  surviving 
guardian  to  nominate  a  person  in  the  place  of  his  co-guardian  who 
has  died ;  although  it  appears  to  be  a  general  rule  that  one  testa- 
mentary guardian  cannot  appoint  another,  since  bis  office  is  per- 
sonal, and  not  assignable.^'  In  other  words,  the  testator  is  allowed 
a  liberal  discretion  in  his  selection  and  in  limiting  authority.  The 
paper  which  creates  a  person  testamentary  guardian  becomes  thus 
the  test  of  his  official  powers  and  responsibility.  Letters  of  guar- 
dianship from  the  chancery  or  probate  court  give  his  appointment 
^  no  additional  force,  unless  required  by  statute.  In  fact,  such 
■  letters,  however  regarded  in  his  dealings  with  strangers,  are  as  a 
rule,  and  independently  of  positive  statute  expression,  issued  with- 
out jurisdiction.**^  In  general,  a  firm  cannot  be  made  testamen- 
tary guardian  of  an  infant ;  nor  could  formerly  a  corporation ;  *^ 
though  financial  corporations  are  sometimes  chartered  at  this  day 
with  express  power  to  assume  fiduciary  trusts.*" 

The  testator's  power  of  appointment  extends  to  all  his  lawful 

29.  Goods  of  Parnell,  L.  B.  2  P.  &  on  appeal  from  the  surrogate,  that 
D.  379;  Macpbers.  Inf.  82;  Vaugfa.  no  probate  guardian  could  be  ap- 
177.  pointed    after    the    fathers'    decease, 

30.  Eobinson  v.  Zollinger,  9  Watts,  where  the  father,  being  a  man  of  in- 
169;  Morris  v.  Harris,  15  Cal.  226;  digent  circumstances,  had  surrendered 
Holmes  v.  Field,  12  HI.  424 ;  Copp  t.  his  children  to  a  charitable  institutioB 
Copp,  20  N.  H.  284.  See  Macphers.  by  an  instrument  in  writing,  executed 
Inf.  84,  86;  Stone  v.  Dorrett,  18  Tex.  •  during  his  lifetime,  and  not  long  be- 
700.  But  statutes  may  provide  that  fore  his  death,  in  presence  of  two  wit- 
letters  of  guardianship  shall  issue  to  a  nesses,  which  purported  to  ''commit 
testamentary  guardian  who  must  first  and  surrender"  the  children  to  the 
qualify.     Hence  a  non-resident  alien  said  institution  pursuant  to  its  cbar- 

;  is  held  incapable  of  serving.  Re  Tay-  ter.  There  were  no  testamentary  ex- 
lor,  3  Bedf.  (N.  T.)  259.  And  see  pressions  used,  nor  did  the  instrument 
post,  §  303.  If  the  testator's  will  appear  to  have  been  executed  in  con- 
prescribes  that  the  wife  shall  be  tes-  templation  of  death.  The  decision  of 
tamentary  guardian  of  the  children,  the  court  appears  to  rest  on  statutory 
"as  long  as  she  shall  remain  his  interpretation.  People  v.  Kearney^ 
widow,"  her  authority  ceases  on  her  31  Barb.  430. 

remarriage,   and  a  new  appointment  81.    See    Macphers.    Inf.    109;    De 

becomes  necessary.    Corrigan  v.  Kier  Mazar  v.  Pybus,  4  Ves.  644. 

nan,   1  Bradf.   Sur.   208;   Holmes  ▼.  32.  Rice's  Case,  42  Mich.  528;  Me 

Field,  12  111.  424.  Cordova,  4  R^df.  66;  Minnesota  Co. 

In  a  New  York  case,  it  was  held,  v.  Beebe,  40  Minn.  7. 
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children  surviving  at  his  decease^  being  still  minors  and  unmar- 
ried. Posthumous  children  are,  likewise,  included.  And  the 
testator's  appointment  of  his  wife  as  testamentary  guardian  is  not 
revok-ed  by  the  birth  of  such  issue,  subsequent  to  the  execution  of 
the  will  or  testamentary  deed  appointing  her ;  the  analogy  of  dis- 
tribution of  one's  property  failing  to  affect  this  case.**  A  testator 
cannot  appoint  a  testamentary  guardian  except  to  his  own  children; 
but  an  attempt  to  appoint  one  for  others  may  create  a*  trust." 

§  836.  Parent's  Choice. 

The  father's  testament  constitutes  a  guardian;  but  when  the 
appointment  is  too  informal  to  take  effect  under  the  statute,  as 
constituting  testamentary  guardianship,  a  chancery  or  probate 
firuardian  must  be  appointed.  In  such  case,  the  choice  thus  in- 
formally indicated  carries  great  weight  with  the  court."  And  on 
general  principle  the  death-bed  wishes  of  the  father  are  considered 
by  the  court;  so  those  of  the  mother,  in  States  where  the  mother's 
choice  is  favored  at  all.'*  Such  wishes  are  not  conclusive  upon 
the  court ;  and  yet  they  may  sometimes  be  suflScient  to  turn  tie 
scales.*^  but  a  parent's  request  will  not  give  the  court  jurisdiction 
where  it  is  otherwise  lacking,**  and  gives  the  person  suggested  by 
the  parent  no  legal  right  to  be  appointed.**  The  nomination  of 
some  suitable  third  person  as  guardian  by  the  party  having  a  prior 
right  carries  weight;  but  one  who  has  thus  procured  another's 
appointment  cannot  claim  letters  for  himself.** 


33.  Hollingsworth  *s  Appeal,  51  Pa. 
St.  518;  2  Bro.  C.  C.  538;  Macphera. 
Inf.  87. 

34.  Camp  v.  Pitman,  90  N.  C.  615. 

35.  Hall  V.  Storer,  1  Yo.  &  C.  556 ; 
Marcellin,  Matter  of,  31  N.  Y.  Supr. 
207. 

86.  Knott  V.  Cottee,  2  Ph.  192; 
Kaye's  Case,  L.  R.  1  Ch.  387;  Lady 
Teynham  v.  Lennard,  4  Bro.  P.  C. 
302;  s.  c,  cited  in  2  Atk.  315;  Ben- 
nett V.  Byrne,  2  Barb.  Ch.  216;  Co- 
zine  V.  Home,  1  Bradf.  143;  Watson 
V.  Warnock,  31  Ga.  716.  In  re  Tur- 
ner, 4  C.  E.  Green,  433;  Badenhoof 
T.  Johnson,  11  Nev.  87.  A  father  np- 
on  his  wife's  death  placed  his  infant 
45hild  in  A.'s  care,  and  afterwards 
died;  and  A.'s  claim  was  held  inferior 


to  that  of  an  aunt  of  the  child.  Cle^- 
horn  Y.  James,  68  6a.  87.  The  mo- 
ther's appointment  by  her  will  must 
not  disturb  a  guardian  appointed  at 
her  request  while  she  was  alive.  Potts 
V.  Terry  (Tex.  1894),  47  Ore.  242. 

37.  As  to  appointing  a  iirm  of  a 
corporation,  see  Be  Cordova,  4  Bedf. 
66;  40  Minn.  7;  42  Mich.  528;  In  re 
Wagner,  135  N.  Y.  S.  678,  75  Misc. 
419  (agreement  of  parents  is  not  bind- 
ing as  to  appointment  of  guardian). 

38.  Modem  Woodmen  of  America 
V.  Hester,  66  Kan.  129^,  71  P.  279; 
Royal  Neighbors  of  America  v.  Hes- 
ter, 66  Kan.  764,  71  P.  1129. 

39.  Hutchins  v.  Brown,  77  N.  H. 
105,  88  A.  706. 

40.  Kahn  v.  Tsraelpon,  62  Tex.  221. 
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§  837.  The  Best  Interest  of  the  Ward  as  a  Test 

In  selecting  the  proper  person  as  guardian,  the  judge  is  allowed 
to  exercise  a  liberal  discretion,  and  his  decision  will  not  be  dis- 
turbed on  appeal  except  for  good  and  sufficient  cause.  Such  is 
the  rule  both  in  England  and  America.*^ 

The  leading  consideration  for  the  court  should  be  the  interest 
and  welfare  of  the  child;  and  this,  which  becomes  almost  the 
only  rule  of  choice  between  distant  kindred,  may  control  even  the 
selection  of  the  father  himself.  The  courts  are  in  these  days  pay- 
ing more  and  more  attention  to  the  best  interests  of  the  ward  in 
making  appointments.  While  it  is  still  true  that  a  surviving 
parent  should  be  appointed  if  fit,  still  the  court  is  not  bound  to 
appoint  a  parent  or  relative  where  such  appointment  is  not  for  the 
best  interests  of  the  ward/*  The  court  should  only  appoint  one 
physically  and  mentally  fit,*'  and  not  one  of  improper  life." 

41.  Kaje's  Case,  L.  B.  1  Ch.  387;       N.  T.  669.    Late  English  courts  show 

an  increasing  regard  for  the  child's 
welfare.  Violet  Nevins  Be,  (1891) 
2  Ch.  299;  §  886.  See,  however, 
Heinemeier  v.  Arlitt,  29  Tex.  Civ. 
App.  140,  67  8.  W.  1038. 

A  minor  ahild,  inheritittg  from  his 
mother,  or  otherwise  acquiring  prop- 
erty independently  of  the  father,  may 
at  this  day  require  a  guardian  to  col- 
lect and  hold  such  property  for  him; 
and  while  ordinarily  a  father  will  be 
appointed  guardian  of  his  motherless 
child,  such  appointment  will  be  re- 
fused in  American  practice  where  it  is 
apparent  that  he  is  an  unsuitable  per- 
son and  that  the  child's  beat  interests 
require  some  one  else  appointed,  whe- 
ther on  the  father  'e  nomination  or  ad- 
versely to  him.  Heinemann  's  Appeal, 
96  Pa.  St.  112 ;  Griffin  v.  Sarsfield,  2 
Dem.  4;  58  N.  H.  15;  Prime  v.  Poote, 
63  N.  H.  52.  In  Heinemann 's  Ap- 
peal, supra,  a  father  neglected  to  pro- 
vide proper  medical  treatment  for  his 
wife  and  three  children,  aU  of  whom 
died;  and  a  guardian  of  the  surviv- 
ing minor  children  was  appointed 
against  his  wishes. 

48.  Weil  V.  Schwartz,  51  La.  Ann. 
1547,  26  So.  475. 

44.    LeBlanc's   Succession,    37   La. 
Ann.  546;   Succession  of  Hoyle.  109 


Battle  V.  Vick,  4  Dev.  294;  White  v. 
Pomeroy,  7  Barb.  640;  Nelson  v. 
Green,  22  Ark.  367. 

42,  In  re  Bedford's  Estate,  158  CaL 
145,  lie  P.  302;  In  re  Allen's  Estate, 
162  Cal.  625,  124  P.  837 ;  In  re  Lew 
Choy  Toon  (Cal.),  159  P.  440;  Hard- 
ing V.  Brown,  227  Mass.  77,  117  N.  E. 
638;  Taff  v.  Hosmer,  14  Mich.  249; 
In  re  Stockman,  71  Mich«  180,  38  N. 
W.  876  (relatives  preferred  when  com- 
petent) ;  State  ex  rel.  Mills  v.  Mast, 
104  Mo.  App.  348,  78  S.  W.  833;  State 
ex  rel.  Young  v.  Cook,  183  S.  W.  365; 
Hutchins  v.  Brown,  77  N.  H.  105,  88 
A.  706  (uncle  no  legal  right  to  be  ap- 
pointed merely  because  deceased  fa- 
ther desired  it) ;  In  re  Lamb 's  Es- 
tate, 139  N.  Y.  S.  685;  (Sur.)  In  re 
Cross'  GuardiaiLship,  155  N.  Y.  8- 
1020,  92  Misc.  Rep.  89  (dec.  affd.. 
Sup.,  In  re  Cross,  159  N.  Y.  S.  1108)  ; 
In  re  Erickson's  Estate,  175  N.  Y.  S. 
95 ;  In  re  White,  160  N.  Y.  685,  55  N. 
E.  1101  (affg.  57  N.  Y.  S.  862,  40 
App.  Div.  165)  (father  need  not  be  ap- 
pointed) ;  Bennett  v.  Byrne,  2  Barb. 
Ch.  216;  Gompton  v,  Compton,  2. Gill, 
241;  Succession  of  Fuqua,  27  La. 
Ann.  271;  Badenhoof  v.  Johnson,  11 
Nev.  87;  Janes  v.  Cleghom,  63  Ga. 
335;  2  Dem.  43;  Vandewater,  Be,  115 
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Where  two  are  equally  qualified,  tbe  fact  that  the  child  has  lived 
with  one  of  the  applicants  and  is  attached  to  him  may  be  consid- 
ered.*' The  appointment  of  one  who  holds  adverse  religious 
opinions  may  be  refused,  though  thete  is  at  this  day  far  more 
toleration  than  formerly  on  this  point,  and  perhaps  more  still  in 
the  United  States  than  in  Great  Britain.**  And  the  objection  that 
a  particular  appointment  will  subject  the  ward's  estate  to  extraor- 
dinary expense  ought  to  be  considered.*^  In  general,  it  is  the  duty 
of  the  court  to  r^ard  the  general  character  of  the  person  who 
applied  for  letters  of  guardianship;  the  influence  he  is  likely  to 
exert,  and,  if  the  estate  be  difficult  to  manage,  his  business  qualifi- 
cations and  financial  standing. 

On  the  other  hand,  no  fanciful  reasons  should  be  allowed  to 
d-etermine  the  selection  of  the  court  between  distant  relations. 
The  circumstance  that  the  infant  inherited  the  principal  part  of  his 
property  through  one  line  of  the  family  is  not  to  prejudice  his 
next  of  kin  in  the  other.^*  Although  the  prudent  choice  of  a  minor 
arrived  at  fourteen  may  be  almost  conclusive,  as  we  have  already 
aeen^  yet  it  would  seen!  that  while  under  that  age  his  preferences 
are  entitled  t6  no  consideration.  The  separation  of  young  children 
from  one  another  is  to  be  avoided,  unless  in  other  respects  quite 
desirable.** 

§  838:  Administrator;  One  Having  Adverse  Interest. 

One  interested  adversely  to  the  minor^s  estate  should  not  be 
appointed,**^  and  there  is  much  force  in  the  position  taken  by:many 
courts  that  they  will  not  appoint  as  guardian  of  an  infant  the 

La.  623,  33  So.  625;  Albert  v.  Perry,  Whitfield,   2   Atk.    315;    Voullaire   v, 

iMcCari.  (N.  J.)  540;  In  re  Jaciquet,  Voullaire,  45  Mo.  602,     See  Jones  v. 

.  82  N.  Y.  S.  986,  40  Misc.  575  (father  Bowman,  13  Wyo.  79,  7r  P.  439,  67 

convicted    of    intoxication    and    lar-  L.   R.   A.    860    (religions   differences 

ceny)  ;  Russner  v.  McMillan,  37  Wash^  not  considered). 

416,  79  P,  988   (drinking  man)  ;  Mc-  47.  Bennett  y.  Bryne,  2  Barb.  Ch. 
Ohesney  v.  Da  Bower,  106  Wis.  315,    '  (N.  Y.)  216, 

82  N.  W.  149  (ffither  who  had  treated  48.   tJnderhill   v.  Dennis,   9   Paige, 

family  .  cruelly    and    had    committed.  202;  Albert  v.  Perry,  I  McCart.  5i0. 

adultery,  etc.).  See  58  N.  H.  15,  as  to  disregarding 

45.  Albert  v.  Perry,  1  Mc^Cart..  (N.  ,   the  expectation  of  one  who  had  left 
.  J.)  540;  Foster  y.  Mott,  3  Bradf.  (N.  the  child  a  legacy. 

Y.)  409 ;. Willett  V,  Warren,  34  Wash.  49.  Marcellin,  Matter  of,,  4  Bedf. 

647,  76  P.  273.   .                       .  (N.  Y.)  299. 

46.  TJnderhill  v.  Dennis,  9  Paige,  50.  .Davis  v.  Hammack ,  (Tex.  Civ. 
202;   Macphers.  Inf.   113;    Ex  parte  App.  190$),  107  8.  W.  112r« 
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administrator  of  the  parent's  estate  as  administrators  settle  with 
the  guardian^.^^ 

§  839.  Married  Women. 

As  concerns  the  right  of  a  married  woman  to  be  appointed  guar- 
dian, there  is  doubt  and  uncertainty.  The  dicta  are  apt  to  go  one 
way  and  the  decisions  another;  doubtless  out  of  judicial  deference 
to  the  sex.  Some  hold  that  married  women  are  at  common  law 
capable  of  becoming  guardians;  but  they  (Jr^w  their  conclueions 
rather  from  the  analogies .  of  adnjinistration  than  from  positive 
authority  in  their  favor,  \yhep  it  is  considered  that  chancery  and 
probate  guardians  are  a  modem  creation,  the  ancient  cases,  from 
such  species  of  guardianship  as  are  now  extinct,  are  hardly  worth 
lopking  after.  It  is  trpe  there  are  several  c^es  which  sustain  the 
acts  of  inarried  .wQmen  whilQ  acting  as- guardians,  or  rather  quasi 
guairdians;  at  .the; same  tinie  clear  .precedents  for,  their,  actual 
appointment  are  wanting.*"  .  It  Jhas  been  held  in  the  English  chan- 
cery court,  that,  while  a  married  woman  may  be  co-guardian  with 
^  man,  her  sole  appointment  is  improper.'*  In  spite  of  the  liberal 
tendency  of  the  age,  we  conclude  that  wjiile  such  guardianship 
would  npt  be  deemed  absolutely  void,  and  is  in  fact  sometimes 
sanctioned  without  investigation,  public  policy  is  decidedly  against 
the  appointment.  Not  the  least  important  objection  is  the  in- 
ability of  married  women  to  f urni&h  proper  recognizance  and  to 
manage   trust   property,   without  constantly  encountering  legal 


51.  Soobey  t.  Gano,  35  Ohio  St. 
550;  Kramer  v.  Mugell,  153  Pa.  St. 
493.  But  cf.  17  R.  I.  480,  where  the 
ward  was  sole  residuary  legatee; 
Crutchfield 's  Case,  3  Yerg.  336; 
laaacB  v.  Taylor,  3  Dana,  600;  Mas- 
singale  v.  Tate,  4  Hayw.  30;  Parker 
V.  Lincoln,  12  Mass.  17;  Sudler  v. 
Sudler,  121  Md.  46,  88  Atl.  26,  49 
L.  R.  A.  (N.  S.)  860.  See  Sparkman 
V.  Stout  (Tex.  Civ.  App.),  212  S.  W. 
526. 

58.  WaUis  v.  Campbell,  13  Ves.  517. 
This  was  the  case  of  an  illegitimate 
child.  As  cited  in  Macphers.  Inf. 
Ill,  it  might  be  considered  authority 
for  the  appointment  of  married  wo- 
men as  guardians. 

58.  In  re  Kaye,  L.  R.  1  Ch.  387. 
See    Macphers.    Inf.    Ill;    Anon.,    8 


Sim.  346;  GornaU'sCase^  1  Beav.  347. 
See  further^  Jarrett  v.  State,  5  Gill  & 
Johns.  27 ;  Palmer  y.  Oakley,  2  Bong. 
433;  Farrer  v.  Clark,  29  Miss.  195; 
Kettletas  v.  Gardner,  1  Paige,  488; 
Ex  parte  Maxwell,  19  Ind.  88.  Re- 
cent statutes  in  States  now  empower 
a  married  woman  to  serve  as  guar- 
dian, besides  so  increasing  her  powers 
and  liabilities  as  to  obviate  objectiona 
stated  in  the  text.  See  Beard  ▼. 
Dean,  64  Ga.  248;  Goss  v.  Stone,  63 
Mich.  319.  A  woman  may  be  ap- 
pointed guardian  of  the  person  and 
estate  of  her  child,  although  she  has 
married  again  and  lives  with  her  new 
husband.  Hermance,  Jie,  2  Dem.  1, 
overruling  Holley  ▼.  Chamberlain,  1 
Redf.  333. 
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obstacles,  all  the  more  troublesome  from  the  present  uncertaintj 
of  the  law  of  husband  and  wife."  Hence  the  English  rule  has 
been,  on  the  marriage  of  a  female  guardian,  to  choose  another  in 
her  stead,  on  the  ground  that  she  is  no  longer  ^t  juris,  and  has 
become  liable  to  the  control  of  her  husband  ;  while  she  is  said  to  be 
still  at  liberty  to  go  before  the  master  to  propose  herself  as  her 
own  successor. 

In  this  country  it  has  beeii  held  that  a  married  woman  may  not 
he  guardian  of  k  minor,'*  but  the  Married  Woman's  Acts  have 
-authorized  the  appointment  of  a  married  woman  as  guardian  either 
of  her  own  or  of  another's  child.*^' 

■ 

§  840.  Non-residents. 

Persons  residing  out  of  the  jurisdiction  will  not  usually  bo 
appointed  guardians,  although,  one  who  was  out  of  the  Stat«  might 
yet  control  froni  a  distance;  for,  it  is  said,  there  must  be  some 
one  answerable  to,  the  eourt.'* .  But  if  the  sureties  op.  the  guar- 
dian's bond  reside  within  the .  jurisdiction  and  are  pecuniarily 
responsible,  is  not.  someone,  answer  able  to  the  court?  And  might 
not  one  have  an  attorney  within  the  jurisdiction  -answerable  for 
process,  under  statute?  The  cases,  however,  are  rare  where  such 
an  appointment  would  be  advantageous  to  the  ward  for  business 
reasons;  and  hence  others  are  usually  chosen,  both  in  chancery 
and  probate.  In  some  of  the  United  States,  the  appointment  of* 
non-residents  is  prohibited  by  statute ;  and  even  without  such  pro- 
hibition the  court  is  justified  in  withholding  letters  of  guardianship 
at  discretion,  where  the  petitioner  is  beyond  the  reach  of  State 
process.'^*  But  the  person  selected  need  not  reside  within  the 
jurisdiction  of  the  county  court  making  the  appointment  Where 
infants  are  domiciled  abroad,  someone  at  home  will  be  appointed, 
if  a  guardian  is  required,  even  though  the  father  wishes  it  other- 
wise.'* Exceptions  to  this  rule  have  been  made  in  strong  cases, 
and  a  non-resident  guardian  appointed.'®     So  it  has  been  held  that 

54.  Logan  v.  Pairlee,  Jacob,  193.  57.  Logan  t.  Fairlee,  Jacob,  193. 

55.  Campbell  v.   Scott,  3   Lid.   T.  58.   f'inney   v.    State,   9    Mo.    227. 
462,  58  S.  W.  719;  Carolina  v.  Mont-  There  is  no  such  prohibition  in  Maine, 
gomery  (Okla.),  177  P.  612  (appoint-  Berry  v.  Johnson,  53  Me.  401. 
ment  voidable  and  not  void).  59.  Stephens  v.  James,  1  M.  &  K. 

56.  Byrom  v.  Gunn,  102  Ga.   565,  627;  I^ethem  v.  Hall,  7  Sim.  141. 
31  8.  E.  560;   In  re  O'Connell,  102  60.  Daniel  v.  Newton,  8  Beav.  485; 
la.   355,   71   N.   W.  211;   Wright  v.  In  re  Thomas,  21  E.  L.  &  Eq.  524.   A 
Wright  (Tex.  Civ.  App.),  155  S.  W.  non-resident  alien  may  be  precluded. 
1015.  Jie  Taylor,  3  Redf.  (N.  T.)  259. 
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the  fact  that  an  applicant  is  a  non-resident  is  no  bar  where  other- 
wise qualified/^  and  the  fact  that  one  applying  for  guardianship 
is  a  resident  of  another  State  to  which  he  proposes  to  remove  the 
ward  is  no  ground  for  refusing  to  appoint  him  and  for  preferring 
a  resident/' 

§  841.  Corporations. 

It  is  the  general  rule  that  corporations  will  not  be  appointed  as 
guardians  of  the  person  of  wards^'*  except  by  statute  permitting 
homes  or  other  charitable  corporations  to  act  as  guardians,**  and 
corporations  are  now  often  permitted  to  act  as  guardians  of  the 
estate,  but  not  of  the  person.*" 

§  842.  Prior  Petition  Preferred. 

Where  the  courts  of  two  or  more  counties  have  concurrent  juris- 
diction, as  if  a  non-resident  has  property  lying  in  different  places, 
the  general  principle  is  that  the  court  where  proceedings  are  fint 
commenced  retains  jurisdiction.** 

Where  two  persons  whose  petitions  are  equal  seek  guardianship 
the  first  may  be  preferred.*^ 

§  843.  Guardians  by  Nature. 

Guardians  by  nature  and  nurture  act  under  authority  of  the 
law,  which  designates,  first,  the  father ;  and,  after  his  death,  the 
mother.  These  are  the  only  natural  guardians  possibla**  It  has 
been  said  that  the  infant's  next  of  kin  succeed  to  the  natural  gnar- 
dianship  when  both  parents  are  dead.**  Tiis  cannot  be  correct 
according  to  the  sense  of  the  term  as  used  at  this  day.  The  mother 
is  considered  the  natural  guardian  of  a  bastard,  in  this  countrv, 

61.  In  re  Dobb,  9  La.  Ann.  354;  ^  40  Minn.  7;  In  re  BaeUer,  89 

In  re  Welsh's  Estate,  63  N.  Y.  S.  737,  N.  T.  8.  206,  96  App.  Div.  397  (maj 

50  App.  Div.  189.    See  In  re  Zeller  's  appoint  one  as  gtiardian  of  person  and 

Estate,  54  N.  Y.  8.  926,  25  Misc.  137,  corporation  as  guardian  of  estate) ; 

2    Gibbons,    577    (non-resident    aKen  In  re  Wyokoff,  124  N.  Y.  6.  625,  67 

barred).  Misc.  1  (trust  company).    See  In  n 


Succession   of  Oliver,   113   La.  Rice,  42  Mich.  528,  4  N.  E.  284. 

877,  37  So.  862.  66.  Danneker,  Re,  67  Cal.  643. 

63.  In  re  Rice,  42  Mich.  528,  4  N.  *  67.  ^rugier  v.  Biron,  13  La.  77. 
W.  284.  68.  Co.  Litt.  88  h :  1  Bl,  Com.  461 ; 

64.  Jain  v.  Priest    (Ida.),  164  P.  2  Kent,  Com.  220 ;  Macphers.  Inf.  5f 
364.  Jarrett  v.  State,  5  Gill  &  Johns.  27 

65.  Murphree  v.  Hanson,  197  Ala.  Eldridge    v.    Lippincott,   Coxe,   397 
246,  72  So.  437   (by  statute  banking  Fields  v.  Law,  2  Root,  320. 
companies  may  act  as  guardian  of  the  60.  See  Reeve,  Dom.  Rel.  315. 
estate  but  not  of  the  person.    v. 
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aa  agaiu&t  ita  putative  father ;  '^  though  the  common  law  regarded 
such  children  as  without  a  natural  guardian/^  On  principle,  it 
would  Beem  that  the  natural  guardianship  of  a  child  is  shifted  to 
the  mother  when  custody  is  awarded  her  because  of  her  husband's 
personal  unfitness.  And  the  modem  tendency  is  to  regard  both 
husband  and  wife  as  guardians,  by  nature,  of  their  own  children ;  ^' 
at  the  same  time  that  this  gives  no  right  to  control  a  child's  prop- 
erty without  a  legal  appointment  such  as  we  shall  presently  notice. 
Socage  guardians  also  derived  their  authority  from  the  law,  and 
not  from  a  special  appointment." 

§  844.  Guardianship  by  Appointment  of  Infant;  Right  to 
Nominate. 
Guardianship  by  sole  appointment  of  the  infant  cannot  now  be 
said  to  exist.  But  at  the  common  law  there  was  one  instance 
where  it  arose;  namely,  when  the  heir  above  the  age  of  fourteen 
chose  to  supersede  his  gtiardian  in  socage  by  one  of  his  own  choice, 
under  a  deed  of  appointment.''*  Infants  have  still  the  privilege  of 
nominating,  though  not  appointing,  a  guardian  in  court,  after 
arriving  at  this  age;  and  if  judicially  sanctioned,  their  choice  is 
good.  In  the  appoititment  of  chancery  guardians,  the  custom  is 
for  the  court  to  approve  such  nomination  without  the  usual  refer- 
ence to  a  master.'*  But  this  is  not  an  invariable  rule.'*  Testa- 
mentary guardians  cannot  be  superseded  in  this  way,  nor  chancery 
guardians."  -Statutes  giving  the  right  of  selecting  their  own  pro- 
bate guardians  to  infants  above  fourteen  have  been  enacted 
throughout  the  United  States,'*  even  though  the  wards  are  non- 
70.  Wright  V.  Wright,  2  Mass!  109 ;  v.  Dean,  64  tta.  258.  As  to  a  non- 
Hadson  v;  Hills,  8  N.  H.  417;  People  resideni  father  whose  iuCant  aon  of 
y.  Kling,  6  Barb.  366 ;  Dalton  ▼.  State,  fourteen  prefers  another  person,  see 
6  Blacltf.  357.  4  Detn.  36. 

71.  Macphers.  Inf.  67.  7S.  In  re  McSwain's  Estate  (Cal.), 

72.  People  v.  Boice,  3d  Barb.  307.  168  P.  117;  In  re  Wyckoff,  124  N.  Y. 
78.  2  Blent,  Com.  223.  S.  625,  67  Misc.  1  (infant  eannot  pre- 
74^  Co.  Ititt.  89  a.                                    Tent  appointment  by  nominating  one 

75.  Ex  parte  Edwards,  3  Atk.  519;  not  acceptable  to  conrt,  and  in  case 
Macphers.  Inf.  78,  109.  of  controversy  a  trust  company  may 

76.  Ex  parte  Watkins,  2  Ves.'  470;  be  appointed) ;  Burns  v.  Parker  (Tex. 
Curtis  V.  Bippon,  4  Madi  462;  Coham  Civ.  App.),  155  S.  W.  673.  See  Ham 
V.  Coham,  13  Sim.  639.  v.    Ham,    15    Gratt.    74;    Dibble    v. 

77.  Palmer,  22;  Andrew,  313;  Mat-  Dibble,  8  Tnd.  307;  Pitts  v.  Cherr,  14 
t^r  of  Pyer^ S.Paige,  Cfh.  534;  Matter  Ga.  594;  Arthur's  Appeal,  1  Grant, 
of  Nicoli,  1  Johns.  Ch.  25;  Matter  of  55;  Sessions  v.  Kell,  30  Miss.  458; 
Reynolds,  18  N.  T.  Supr.  41.  Nor  the  Montgomery  v.  Smith,  t  Dana,  599; 
mother  as  natural  guardian.     Beard  Palmer  v.  Oakley,  2  Doug.  433,  €2  N. 

60 
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residents.'®  Yet  the  ward  cannot  set  aside  a  testamentary  or  chan- 
cery guardian  in  this  country;  nor,  on  principle,  should  he  be 
allowed  to  supersede  a  probate  guardian  properly  appointed,  un- 
less authorized  to  do  so  by  a  positive  statute.*®  Having  once 
exercised  his  right  of  choice,  he  is  bound  by  the  appointment,  and 
cannot  nominate  again,  as  his  fancy  pleases.®^  In  any  event  the 
court  must  sanction  the  infant's  selection,  and  issue  letters  before 
the  guardian  can  act ;  so  that  this  is  guardianship  by  appointment 
rather  of  the  court  than  of  the  infant,  but  not  of  course  by  judicial 
appointment  at  arbitrary  discretion. 

§  845.  English  Practice. 

The  usual  practice  in  chancery  is  for  the  OQUrt^  aft  soon  as  the 
petition  is  presented,  to  make  an  order  for  a  reference  to  a,  master 
to  approve  of  a  proper  person  for  the. guardianship.  For  this 
purpose,  the  master  is  attendekj  by  all  proper  parties ;  and,  after  a 
full  hearing,  he  makes  his  report,  in  which  he  9}entions  the  infant's 
age  and  fortune,  the  evidence  and  legal  grounds  on  which  his 
approval  of  the  guardian  is  based,  and  the  maintenajice.  proper  for 
the  child.  The  Vice-Obancellor  confirms  or  varies  the  report  at 
his  disct'etion,  and  then,  makea  the  f^ppointment.  From  his 
decision  appeal  lies  to  the  full  court.'* 

The  guardian  thug  appointed,  if  guardian  of  the  person  and 
estate,  is  required  to  enter  into  a  recognizance,  with  sufficient  sure- 
ties, to  account  regularly  or  whenever  called  upon  by  the  court. 
But,  according  to  the  modem  English  practice,  guardians  of  the 
I)erson  and  not  of  the  estate  are  exempted  from  this  requirement.** 
In  some  cases,  guardians  are  appointed  by  the  court  without  refer- 
ence to  a  master.     Thus,  where  the  father  applies,  or  the  infant 

H.  440.    The  minor 's  choice  under  sta-  80.  Dyer 's  Case,  5  Paige,  Ch.  534. 

tute  cannot  be  disapproved  at  the  ar-  SI.  Lee's  Appeal,  27  Pa.  St.  229. 

bitrarj  discretion  of  the  judge;  but  Bee  also  £.  B.  y.  E.  C.  B.,  28  Barh 

if    one    choice    be    injudicious,    the  299.     But  see   Adams's  Appeal,  36 

minor  maj  choose  another,  and  upon  Conn.  304,  showing  that  local  stat- 

the  choice  of  an  unobjectionable  per-  utes  vary  on  this  point.     The  court 

son  the  minor  has  a  right  to  have  him  has  sometimes  regarded  the  wishes  of 

appointed.    Adams's  Appeal,  38  Conn.  a   child    under    fourteen    where   the 

304.  scales  are  balanced;  but  only  at  its 

7B.  McVaw  v.  Shelby,  25  Ky.  Law  ample  discretion.     91  Ga,  90. 

Bep.  309,  75  S.  W.  227;  State  ew  ret.  St.   Macphers.   Inf.   106,  107,  and 

Pinger  v.  Beynolds,  121  Mo.  App.  699,  eases  cited;  2  Kent,  Com.  227. 

97    S.   W.    650    (although   attending  8S.  Macphers.  Inf .  107, 108 ;  2  Kent, 

school  in  another  State)  ;  Whittelsey  Com.  227. 
V.  Conniff,  182  S.  W.  161. 
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above  fourteen  makes  a  selection^  the  couft  acts  without  reference^ 
out  of  regard  for  their  special  privilege.'*  And  ^here  the  prop- 
erty of  the  infant  is  very  small,  the  same  favor  has  been  granted, 
in  order  to  save  legal  expense  to  the  estate,**  The  child  should 
usually  be  present  at  the  hearing;  but,  in  a  recent  Irish  case,  the 
court  dispensed  with  the  requirement,  on  evidence  that  the  child 
was  less  than  a  month  old  and  of  delicate  health."' 

§  846.  Americaa  Practice ;  Notice ;  Trial  by  Jury.   . 

Our  American  practice  in  the  appointment  of  probate  guardians 
is  usually  more  simpk.  Petition  is  presented  by  the  person  desir- 
ing the  appointment,  whereupon  a  citation  is  issued,  for  all  parties 
interested  to  appear  on  a  certain  court  day.  .  The  judge,  upon  the 
day  specified,  after  a  sumihary  hearing,  appoints  the  guardian,  and 
issues  letters  of  guardianship  upon- filing  bond  with  proper  security. 
Appeal  may  be  taken  within  a  limited  time  by  any  parson  ag- 
grieved, an^  the  tribunal  of  last  resort  then  hears  the  parities, 
determined  the  choice,:  and  makesi  a  final  decree^r*?  to  whieh  the 
lower  court  conforms  and  issues  letters  of  guardianship  accord" 
ingly.  The  infant,  if  und^r  ioutteen,  is  rarely  produced  in  cciurt, 
nor  does  the  judge  make  an  order  of  reference."  Assent  or  attend- 
ance in  such  proceedings  dispenses  with  a  formal  notice  so  far  as 
those  interested  are  concerned.*' 


84.  Macphers.  Inf.  78,  109. 
S6.  Ex  parte  Bond,  11,  Jur.  114. 

86.  Stutely  v.  Harrison,  1  Ired.  Eq. 
256;  13  Jur.  800.  And  see  Benison 
▼.  Worsler,  15  E.  L.  &  Eq.  317. 

87.  For  practice  in  particular  States, 
see  local  statutes;  also  Smith's 
(Mass.),  Prob.  Practice;  Comst.  I>ig.; 
Beese  (Ga.),  Manual;  Watson  v.  War- 
nock,  31  Ga.  716.  Next  of  kin  may 
appeal.  Taff  ▼.  Hosmer,  14  Miek. 
249.  And  see  Se  Feeley,  4  Redf.  306. 
The  Georgia  code  requires  appoint- 
ment made  in  open  and  regular  court. 
72  Ga.  125. 

As  to  the  requisites  in  appointing 
guardian  for  an  insane  person,  see 
Angell  V.  Probate  Court,  11  R.  I.  187. 
Where  the  intended  ward  is  of  full 
age,  notice  to  him  is  the  only  notice 
needful,  unless  the  statute  prescribes 
*  otherwise.  Hamilton  y.  Probate  Court, 


9  B.  I.  204.  But  statutes  differ  on 
this  point.  Morton  v.  Sims,  64  Ga. 
298. 

A  minor  entitled  to  his  own  choice, 
or  fourteen  years  old,  may  appeal  if 
that  choice  is  not  respected  by  the 
court.  Adams's  Appeal,  38  Conn. 
304;  supra,  §  301;  Witham,  Be,  85, 
Me,  360;  128  Mass.  592.  Where  ap- 
pointment is  made  on  the  ground  of 
estate,  the  ward  being  non-resident, 
statute  requirements  as  to  notice  must 
be  strictly  pursued,  or  all  subsequent 
proceedings  may  be  rendered  void. 
Seavems  v.  Gerke,  3  Sawyer,  353. 
Liberal  discretion  of  lower  court  in  a 
selection  or  deciding  to  appoint,  fa* 
Vored  in  115  N.  Y.  669. 

88.  83  Cal.  344.  A  master  is  not  en- 
titled to  notice  of  proceedings  for  the 
guardianship  of  his  apprentice.  62 
X.  H.  252. 
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No  notice  need  be  given  to  the  minor^  in  the  absence  of  a  statute 
requiring  it,  of  an  application  for  the  appointment  of  a  guardian 
of  the  minor/^  and  a  sale  of  the  minor's  property  by  such  guardian 
is  not  a  deprivation  of  his  property  without  due  process  of  law.** 
Such  proceedings  are  not  regarded  as  adversary  in  character^  but 
are  intended  for  the  benefit  of  the  minor  and  simply  to  change  the 
investment  for  the  benefit  of  the  minor.  But  if  the  judge  appoint 
without  giving  reasonable  notice,  so  that  parties  interested  have 
not  a  fair  opportunity  to  be  heard  upon  the  petition,  his  appoint- 
ment may,  according  to  the  better  practice,  be  set  aside  on  appeal 
at  the  instance  of  an  arrived  party ,*^  and  the  father  should  be 
notified.** 

A  trial  by  jury  need  not  be  provided  in  proceedings  for  the 
restraint  and  guardianship  of  a  delinquent  bc^.  This  is  not  a 
proceeding  according  to  the  common  law,  in  which  a  trial  by  jury 
is  guaranteed,  but  the  proceeding  is  statutory.  Such  children  are 
properly  treated  as  wards  of  the  State,  and  this  duty  is  properly 
regarded  as  one  of  the  most  important  of  governmental  functions.** 

§  847.  ECFect  of  Appointment ;  Conclusiveness  of  Decree,  etc. 

The  appointment  of  a  chancery  guardian  is  of  itself  an  act 
exercised  by  the  court  of  highest*  authority  in  such  matters.  The 
appointment  cannot  be  impeached  elsewhere,  nor  set  aside  by  a 
common-law  tribunal.  The  court  which  creates  the  guardian 
superintends  his  acts  and  removes  him  if  necessary.  Such  is  the 
nature  of  chancery  jurisdiction  wherever  it  exists.     But  the  effect 


89.  GhUdreoi  's  Quardians  v.  Shutter, 
139  Ina.26S,34;  N.E.665,31  L.B.A. 
740;  Wallace  v.  Tiuey,  145  la.  478, 
122  N.  W.  we,  139  Am.  St.  R.  448  j 
Mahan  v.  Steele,  lOff  Ky..  31,  58  8.  W. 
446;  Peacock  v.  Peacock,  61  Me. 
211 ;  Packard  v.  IJlrich,  106  Md.  246, 
67  A.  246,  %2  L,  R.  A.  (N,  S.)  895; 
Gibson's  Appeal,  154  Mass.  378,  28 
N.  E.  296;  Kurtz  v.  West  Duluth 
Land  Co.,  52  Minn.  140,  53  N,  W. 
1132 ;  Amy.  y.  Bazille,  81  Minn.  370, 
84  N.  W,  120;  Whitelsey  v.  Conniff, 
266  Mo.  567,  182  S.  W,  161,  1  A.  L. 
B.  913;  Hanley  v.  Russell,  63  N.  H. 
614;  Credle  v.  Baugham,  152  N.  C. 
18,  67  8.  E.  46,  136  Am.  St.  B.  787; 
State  V.  Madden,  12  Ohio  8.  &  C.  P. 


Dec.  83;  Shroyer  ▼.  Richmond,  16 
Ohio  St..  455;  Farrar  v.  Olmstead,  24 
Vt.  123. 

90.  Whittelsey  v.  Conniff,  266  Mo. 
567,  182  S.  W.  161,  1  A.  L.  B,  913. 

91.  TJnderhill  v.  Dennis,  9  Paige, 
202 ;  Bowles  v.  Dixon,  32  Ark.  92.  A 
maternal  ^andparent  ought  not  to 
be  appointed  without  notice  to  the 
paternal  grandparent,  if  there  be  om. 
l^e  Fceley,  4  Redf.  306.  See  37  N.  J. 
Eq.  245,  251 ;  58  N.  H.  15. 

92.  Bowles  v.  Dixon,  32  Ark.  W; 
Tong  V.  Marvin,  26  Mich.  35. 

.  93.  Lindsay  y.  Lindsay,  257  IH  338. 
100  N.  E.  892,  45  L.  R.  A.  (N.  B.) 
908. 
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of  appointments  made  by  probate  autboritj  is  not  the  same.  In 
general,  the  same  principles  apply  as  in  grants  of  administration ; 
probate  jurisdiction  being  much  the  same,  whether  over  the  estates 
of  deceased  persons  or  of  infants.  For  fraud  or  excess  of  jurisdic- 
tion,  letters  of  probate  guardianship  may  be  attacked  collaterally ; 
not  otherwise.  But  a  person  sued  in  the  common^law  courts  can* 
not  defend  on  the  ground  that  the  guardian  is  unsuitable  for  his 
trust;  the  letters  of  guardianship  sufficiently  disprove  it ;  they  are 
the  guardian^s  credentials  of  authority  everywhere,  and,  if  improp- 
erly iaeued,  should  be  revoked  by  the  court  which  issued  them.** 
The  later  and  safer  .tendency,  here,  as  in  grants  of  administration, 
is  to  sustain  the  court's  decree  against  indirect  and  collateral 
attacks.*^  An  oral  appointment  as  guardian  is  not  to  be  shown 
to  antedate  that  shown  by  judicial  records ;  but  the  records  them- 
selves, with  recorded  judicial  action  in  confirmation  of  the  recorded 
appointment,  should  be  respected  elsewhere.** 

The  decree  of  the  court  appointing  a  guardian  is  prima  facie 
evidence  of  the  ward's  disability;  "  alid  is  even  held  conclusive  in 
some  cases.  It  would  be  unreasonable  to  compel  the  guardian  of 
an  insane  person  or  spendthrift  to  furnish  proof  of  his  ward's 
condition  in  every  collateral  suit  on  his  behalf,  and  to  encounter 


04.  epeight  T.  Knight,  11  Ala.  461; 
Kimball  v.  Fisk,  39  N.  H.  110;  Math- 
ews V.  Wade,  2  W.  Va.  464;  Warner 
v.  Wilson,  4  Oal.  310.  As  to  the  effeet 
of  defeetiye  notice  in  probte  appoint- 
ments,  see  Davidson  y.  Johonnot,  7 
Met.  388;  Breed  v.  Pratt,  18  Pick. 
115;  Brigham  v.  Boston,  etc.  B. 
B.  Co.,  102  Mass.  14;  Cleyeland  y. 
HopkinSj  2  Aik.  394;  Bedman  y. 
Chance,  32  Md.  42 ;  Chase  y.  Hatha- 
way, 14  Mass.  222 ;  People  y.  Wilcox, 
22  Barb.  178;  Palmer  y.  Oakley,  2 
Doug.  433 ;  Sears  y.  Terry,  26  Conn. 
273;  Gronfier  y.  Pujmirol,  19  Cal. 
629.  As  to  other  informalities,  see 
State  y.  Hyde,  29  Conn.  564;  Lee  y. 
Ice,  22  Ind.  384.  The  letter  of 
^ardianship  need  not  recite  tha  mpde 
and  particulars  of  nomination,  but  is 
in  the  nature  of  a  certificate  or' com- 
mission, ^ing  y.  Bell,  36  Ohio  St. 
460;  Burrows  y.  Bailey,  34  Mich.  64. 


A  guardian  appointed  by  the  probate 
court  of  a  State  in  rebellion,  must  be 
reappointed  when  the  rightful  goy- 
ernment  is  re-established.  Troy  y. 
Ellerbe,  48  Ala.  621. 

Where  .  there  was  .jurisdiction  for' 
appointn^ent  both  on  grounds  of  lu- 
nacy and  infancy,  presumption  is 
fayored  after  lapse  of  time  that  the 
court  made  the  appointment  coyer 
both  grounds,  or  performed  its  full 
duty.  King  y.  Bell,  36  Ohio  St.  460. 
Here  a  new  bond  was  taken  after  the 
ward  arriyed  at  full  age.  Under  the 
Georgia  code  an  appointment  made  in 
chambers  by  the  judge  is  yoid.  72 
Ga.  125.    Cf.  65  la.  629. 

95.  See  Schouler,  Executors,  §  160; 
153  Pa.  St.  493. 

96L  53  Ark.  37 ;  Holden  y.  Curry,  85 
Wis.  504. 

97.  White  y.  Palmer,  4  Mass.  147. 
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new  investigations  of  facts  already  established,  concerning  whicli 
men's  minds  greatly  differ.  But  the  prima  facie  evidence  of  in- 
fancy is  generally  simple  and  easily  obtained.  The  authority  of 
his  guardian  turns  upon  a  simple  question  of  fact, —  the  date  of 
birth.  And  while  we  apprehend  that  the  recitals  contained  in 
letters  of  guardianship  afford  prima  facie  proof  on  this  point,  in 
all  contests  involving  the  guardian's  authority,  the  presumption 
thus  raised  must  be  very  slight,  since  it  is  common  to  issue  letters 
of  probate  guardianship  upon  the  mere  allegation  of  infancy  in 
the  petition  and  without  special  proof.'" 

One  who  has  been  appointed  guardian,  and  acted  as  such,  cannot 
deny  the  Jurisdiction  of  the  court  which  appointed  him  in  a  col- 
lateral suit.'*  If  he  ascertains  that  his  appointment  was  without 
jurisdiction,  he  should  surrender  his  letters  at  once  and  cease  to 
act.  But,  as  we  shall  presently  see,  a  liability  may  exist  from  the 
fact  that  one  irregularly  or  wrongly  appointed  undertakes  the 
office  of  guardian.^  The  court's  appointment  of  a  guardian  does 
not  relate  back  like  that  of  an  executor  or  administrator.^ 

§  848.  Civil-law  Rule  of  Appointing  Guardians. 

The  principles  of  the  civil  law,  as  later  adopted  in  Holland, 
France,  and  Spain,  with  reference  to  the  jurisdiction  and  method 
of  appointing  guardians,  differ  not  greatly  from  ours.  The  juris- 
diction competent  to  make  the  selection  was  that  of  the  domicile  of 
th-e  minor,  or  in  which  his  property  was  situated.  Under  the 
French  Code,  a  family  coimcil  is  called  together  at  the  instance 
of  the  parties  interested,  and  nominates  a  suitable  person  or  per- 
sons to  take  the  trust,  where  the  children  are  orphans  and  not 
otherwise  provided  for ;  and  these  persons,  when  they  are  approved 
by  the  judge,  take  an  oath  well  and  faithfully  to  discharge  their 


/  • 


98.  Leonard  v.  Leonard,  14  Pick.  2.  Prior  acts  of  the  guardian  respect- 
a80.  See  Chamberlayne,  Evidence,  ing  the  ward's  property  are  not  vali- 
§§  1199,  1200.  dated  by  his  new  credentials.    Holden 

99.  Thnrston  v.  Holbrookes  Estate,  v.  Curry,  85  Wis.  504;  Huntsman  t. 
31  Vt.  354;  Hines  ▼.  Mullins,  25  Ga.  Fish,  36  Minn.  148.  Qu.  as  to  a 
696 ;  Fox  T.  Minor,  32  Cal.  Ill ;  State  testamentary  guardian.  Nor  do  the 
T.  Lewis,  73  N.  C.  138.  quasi    guardian's    mistaken    acts   or 

1.  A  general  appointment  will  be  representations  estop   the   infant  or 

construed    as    an    appointment    with  his  guardian  duly  appointed.     8her- 

reference    to    certain    property    only,  man  t.  Wright,  49  N.  T.  228;  78  Tex. 

when  otherwise  it  would  not  be  valid.  378. 
Davis  T.  Hudson,  29  Minn.  27. 
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trust  and  complete  the  necessary  qualifications.     In  Louisiana,  the 
selection  is  made  by  tlie  family  council  in  a  similar  manner/ 

8.  3  Burge,  Col.  &  For.  Laws,  938-  La.   944,   36   8o.   41 ;   In  re  Supple 

943;  2  Kent,  Com.  231;  In  re  Stan-  Minors  for  Family  Meeting,  123  La. 

brough,  51  La.  Ann.  1324,  26  So.  276;  939,  49  So.  648;  Blandin  ▼.  Blandin, 

Succession  of  Fried,  106  La.  276,  30  53  So.  15,  126  La«  819. 
So.  839^;  Succession  of  Carbajal  111 
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OHAPTER  III. 

TEBMINATION  OF  THE  OUABDIAN's  AUTHOBITY. 

Section  849.  How  the  Guardian's  Authority  is  Terminated. 

850.  Natural  Limitation,  Ward  of  Age,  etc 

851.  Death  of  the  Ward. 

852.  Marriage  of  the  Ward. 

853.  Death  of  Guardian. 

854.  Eesignation  of  the  Guardian. 

855.  Eemoval;  Who    May    Remove. 

856.  Bemoval;  Procedure. 

857.  Bemoval;  Causes  of. 

858.  Appointment  of  Successor  —  Duties. 

859.  Marriage  of  Female  Guardian. 

860.  Other  Cases  Where  a  New  Guardian  is  Appointed. 

§  849.  How  the  Guardian's  Authority  is  Terminated. 

Guardianahip  lasts  until  the  end  of  the  period  for  which  it  was 
instituted.  But  it  may  be  sooner  terminated  by  the  death  or  mar- 
riage of  the  ward,  or  by  the  death,  resignation,  removal,  or  super- 
sedure  of  the  guardian  himself;  or,  if  the  guardian  be  a  female, 
by  her  marriage.     These  topics  will  be  considered  in  order. 

9 

§  850.  Natural  Limitation;  Ward  of  Age,  etc. 

As  the  relation  of  guardian  and  ward  usually  exists  for  merely 
temporary  purposes,  it  is  plain  that,  when  those  purposes  are  ful- 
filled, the  trust  must  terminate.  The  object  of  guardianship,  in 
the  case  of  infants,  is  fulfilled  when  the  infant  becomes  of  age, 
for  he  is  then  free  and  competent,  under  the  law,  to  transact  his 
own  business  and  control  his  own  person.  No  guardian,  therefore, 
of  an  infant,  whether  a  socage,  natural,  testamentary,  chancery, 
or  probate  guardian,  can  act  in  such  capacity  after  the  ward  is 
twenty-one  years  old  or  has  reached  majority ;  but  should  present 
his  account  and  settle  with  the  late  ward.*     Termination  thus  of 


4.  hi  re  Kincaid's  Estate,  120  Cal. 
203,  52  P.  492;  Curtis  v.  Devoe,  121 
Cal.  4C8,  53  P.  936;  Coon  v.  Cook, 
6  Ind.  268  (although  ward  is  insane)  ; 
Jones  V.  Jones,  91  Ind.  378;  Probate 
Judge  V.  Stevenson,  55  Mich.  320,  21 
N.  W.  348;  State  ex  rel  Scott  v. 
Greer,  101  Mo.  App.  669,  74  S.  W. 
881;    Lynch    v.    Munson    (Tex.    Civ. 


App.  1901),  61  S.  W.  140  (though  no 
record  of  termination  of  guardian- 
ship) ;  Buckley  v.  Herder  (Tex.  Civ. 
App.  1911),  133  S.  W.  703  (testament- 
ary guardians)  ;  American  Surety  Co. 
of  New  York  v.  Hardwick  (Tex.  Civ. 
App.),  186  S.  W.  804;  Armstrong'i 
Heirs  v.  Walkup  (Va.),  12  Grat.  608; 
Lyons  v.   McElroy  <Wash.),   177  P. 
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the  guardianship  is  equivalent  to  the  discbarge  of  the  guardiail,  as 
Tarious  codes  are  construed ;  *  subject,  however,  to  the  appointing 
court's  jurisdiction  over  the  guardian  to  compel  final  aooount  and 
settlement  of  his  trust.* 

But  the  natural  limitation  of  the  guardian's  anthority  may  be 
even  eooner,  if  derived  from  testamentary  appointment.  For  the 
testator  may  designate  a  shorter  period  or  some  particular  event 
which  shall  determine  the  relation.  Thus,  if  he  Appoints  his  wife 
to  be  guardian  until  her  marriage,  her  trust  terminates  on  marry- 
ing again/  And  if  no  successor  was  indicated  in  the  will,  a  chan- 
cery or  probate  appointment  must  supply  the  vacancy.* 

The  legal  authority  of  guardians  in  socage  also  terminated, 
strictly  speaking,  when  the  infant  became  fourteen.*  So  did  that 
of  guardians  for  nurture,  as  distinguished  from  those  by  nature.^* 
This  was  because  the  ward  was  recognized  as  partially  qualified  to 
act  for  himself,  having  passed  through  the  period  of  nurture.  He 
was  then  allowed  to  elect  a  guardian.*^  Still  the  guardianship 
continued  effectual  during  minority  in  both  cases,  imless  a  new 
choice  was  made  by  the  ward."  But  no  guardians  in  socage,  for 
nurture,  testamentary,  or  by  judicial  appointment,  were  erer  ren- 
dered devoid  of  power  by  the  mere  fact  that,  the  infant  had  passed 
the  period  of  nurture.  An  anomalous  exception  is  found  in  Ohio, 
where  it  has>been  held  that  probate  guardianship  wholly,  ceases 
when  the  ward  reaches  twelve  if  a  female,  or  fourteen  if  a  male, 
and  that  a  new  appointment  must  then  be  made.^*  This  rule  is, 
however,  one  of  statutory  construction;,  and  while  the  ward,  on 
arriving  at  fourteen,  may  have  the  statute  right  to  choose  a  new 
probate  guardian,  the  general  rule  is  that  suoh  guardian  should  be 
first   designated,    judicially   approved  and  qualified   before  the 


312  (court  cannot  order  compromise 
of  ward's  claim  after  he  becomes  of 
age) ;  1  Bl.  Com.  461,  462,  Harg.  n.; 
2  Kent,  Com.  221-227.  Statntes  rela- 
tive to  gnardianship  are  sometimes 
explicit  on  this  points  Bonme  v.  May- 
bin,  3  Woods,  C.  C.  724;  Stronp  v. 
State,  70  Ind.  495. 

5.  Tate  ▼.  StcTenson,  55  Mich.  320. 

a.  People  ▼.  Seelye,  14a  HI.  189. 

7.  Selby  v.  Selby,  2  Eq.  Ca.  Ab. 
488;  Holmes  v.  Field,  12  HI.  424; 
Corrigan  ▼.  Kieman,  1  Bradf.  208. 


8.  Macphers.  Inf.  104,  and  eases 
cited. 

9.  1  Bl.  Gonh  461,  Harg.  n.;  2  Kent, 
Com.  222. 

10.  Ih. 

11.  1  Bl.  Com.  462,  Harg.  n. 

12.  Bex  ▼.  Pierson,  Andr.  313 ;  Men- 
des  V.  Mendes,  3  Atk.  684.  And  see 
Macphers.  Inf.  41,  65;  Byrne  v.  Van 
Hoesen,  5  Johns.  66. 

18.  Perry  v.  Brainard,  11  Ohio,  442 ; 
Maxson  r.  Sawyer,  12  Ohio,  195.  See 
Dibble  V.  Dibble,  8  Ind.  307;  Matter 
of  Dyer,  5  Paige,  534. 
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former  guardian  can  be  considered  as  discharged  from  his  trust.^* 
No  more  precise  limit  can  be  assigned  to  the  authority  of  guar- 
dians over  insane  persons  and  spendthrifts,  than  that  of  the  ward's 
necessities.  When  he  becomes  suflSciently  restored  to  reason,  or  is 
otherwise  £t  to  control  his  own  person  and  estate,  this  guardian- 
ship ceases ;  for  the  purposes  of  the  trust  are  felt  no  longer.  But 
a  period  so  difficult  to  fix  should  be  judicially  determined;  for 
which  cause  a  formal  discharge  from  guardianship  is  to  be  sought 
and  obtained,  and  meantime  the  guardian's  authority  will 
continue/'^ 

§  851.  Death  of  the  Ward. 

Death  of  the  ward  necessarily  terminates  guardianship.  And 
after  the  ward's  death  the  guardian's  only  duty  is  to  settle  up  his 
accounts  and  pay  the  balance  in  his  hands  to  the  ward's  personal 
representatives,  whereupon  his  trust  is  completely  fulfilled.^* 
Where  administration  is  granted  upon  the  estate  of  a  deceased 
ward,  the  assets  vest  at  once  in  the  administrator,  whose  title  dates 
back  by  relation  to  the  ward's  decease.^ 


17 


§  852.  Marriage  of  the  Ward. 

The  lawful  marriage  of  any  ward,  whether  male  or  female,  must 
necessarily  affect  the  rights  of  the  guardian.  So  far  as  the  ward's 
person  is  concerned,  there  can  be  no  question  that  the  guardianship 
ends.  Marriage  is  paramount  to  all  other  relations,  and  its  proper 
continuance  being  inconsistent  with  guardianship  of  the  person, 
the  latter  yields  to  it,  whichever  may  be  the  sex  of  the  ward.  But 
as  to  the  estate,  the  rule,  in  view  of  late  married  women's  statutes, 
is  not  so  clear.      If,  however,  a  male  ward  marries  a  female, 


14.  Bryce  v.  Wynn,  50  Ga.  332. 

15.  Dyce  Sombre 's  Case,  1  Phil.  Ch. 
437;  Hovey  v.  Harmon,  49  Me.  269; 
WendeU's  Case,  1  Johns.  Ch.  600; 
Kimball  v.  Fisk,  Sgr  N.  H.  110;  Chase 
T.  Hathaway,  14  Mass.  222;  Hooper 
▼.  Hooper,  26  Mich.  435;  55  Mich. 
320.  The  issue  here  is  whether  the 
ward  has  sufficiency  of  reason  to  man- 
age his  own  estate.  Cochran  ▼.  Ams- 
den,  104  Ind.  282. 

16.  State  Fair  Ass'n  v.  Terry,  74 
Ark.  149,  85  S.  W.  87;  In  re  Liver- 
more 's  Estate,  132  Cal.  99,  64  P.  113, 
begun.      Biehmond   v.   Adams   Bank, 


84  Am.  St.  B.  37;  Whittemore  t. 
Coleman,  239  111.  450,  88  N.  R  228; 
Martin  v.  Caldwell,  49  Ind.  App.  1, 
96  N.  E.  660;  Hersey  ▼.  Purington, 
96  Me.  166,  51  A.  865.  In  some  States 
the  guardian  is  chai^^  with  admio- 
istering  his  deeeased  ward's  estate. 
Beavers  v.  Brewster,  62  6a.  574. 

17.  Sommers  v.  Boyd,  48  Ohio  St. 
648.  A  guardian  cannot  sue  on  be- 
half of  his  ward  after  the  latter  *s 
death.  Barrett  v.  Provineher  (1894, 
Nob.).  Nor  continue  a  suit  already 
152  Mass.  359.  And  see  Meehanies 
V.  Bank  v.  Waite,  150  Mass.  234. 
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whether  she  be  minor  or  adult,  his  guardian  retains  power  over  his 
estate,  as  before,  until  he  becomes  of  age.^' 

Hence  arises  a  difficulty  where  a  male  and  female  ward  marry, 
both  being  minors  and  having  estate^  in  the  hands  of  their  respec- 
tive guardians.  Does  the  husband,  though  under  age,  take  all  the 
rights  of  an  adult  husband  ?  Or  does  the  wife's  estate  remain  in 
keeping  of  her  guardian  until  the  husband  is  old  enough  to  control 
it  in  person  ?  The  better  opinion  is  that  it  goes  to  the  husband, 
whatever  his  age.  The  inevitable  consequence  is  that  the  hus^ 
band's  guardian  must  take  it  from  the  wife's  guardian,  and  hold 
both  estates  during  minority.  This  seems  an  awkward  arrange- 
ment, but  it  is  nevertheless  the  lawful  one.  More  troublesome 
would  be  a  case  under  the  recent  statutes  in  this  coimtry  relative  to 
married  women,  concerning  which  we  do  not  find  an  important 
decision.  But  it  seems  the  technical  rule  applies,  as  before,  to 
the  detriment  of  the  female  ward's  interests.  It  might  be  well 
to  declare  by  statute  that  the  wife's  guardian  shall  continue  to 
manage  her  estate  during  her  minority.^* 

The  marriage  of  the  female  ward,  it  is  said,  does  not>  ipso  facto, 
determine  the  authority  of  her  guardian  over  her  estate.  Hence 
an  order  of  court,  transferring  the  custody  of  the  property  to  the 
husband,  is  first  necessary ;  to  which  order  the  husband  will  be 
entitled  upon  motion.  Such  is  the  rule  declared  in  New  York.** 
But  while  in  England  the  court  of  chancery  never  appoints  a  guar- 
dian for  a  female  infant  after  marriage,  neither  does  it  discharge 
an  order  for  a  guardian  because  of  marriage;  because,  as  Mr. 
Macpherson  thinks,  the  marriacre  of  a  female,  if  valid,  supersedes 
guardianship,  of  its  own  force."^  Probate  wards  in  this  country 
are  frequently  married,  and  their  guardians  settle  their  accounts 
without  order  of  court  or  revocation  of  letters,  on  the  supposition 
that  the  marriage  ipso  facto  puts  an  end  to  their  authority.  In 
some  cases  of  alleged  trespass  on  a  female  infant's  lands,  it  has 


18.  Beeve,  Dom.  S^l.  328;  2  Kent, 
Com.  226;  Bac.  Abr.  Ouardian  (E.) ; 
Eyre  v.  Countess  of  Shaftesbury,  2  P. 
Wms.  103 ;  Mendes  v.  Mendes,  3  Atk. 
619;  J&.,  1  Ves.  89;  Jones  v.  Ward, 
lO  Yetg.  160.  The  guardian  of  an  in- 
fant husband  is  clothed  with  the  hus- 
band's power  of  reducing;  to  posses- 
sion.    Ware  t.  Ware,  28  Gratt.  670. 


19.  See  Reeve,  Dom.  Rel.  328;  2 
Kent,  Com.   226;    Anon.   8  Sim.  346. 

20.  Whitaker's  Case,  4  Johns.  Ch. 
376.  But  see  contra,  Jones  v.  Ward, 
10  Yerg.  160;  Nicholson  v.  Wilbom, 
13  Ga.  467;  Anon.  8  Sim.  346;  Arm- 
strong V.  Walkoup,  12  Gratt.  608. 

91.  Maephers.  Inf.  113,  citinjj 
Roach  V.  Garvan,  1  Ves.  160;  8  Sim. 
336. 
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been  ruled  that  the  adult  husband  sucoeedB  to  the  place  of  her 
guardian^  all  other  guardianship  ceasing  at  her  marriage.*'  And 
it  is  held  that  a  f emaLa  infant's  guardian  is  not  responsible  to  her 
for  money  which  was  hers,  and  which  he  has  paid  oFer  to  her  adult 
husband,  in  good  faith,  without  any  notice  or  presumption  of  her 
non-concurrence.^*  The  local  statute  is  sometimes  explicit  enough 
to  relieve  one  of  doubt  on  the  main  question." 

The  recent  cases  hold  that  tlie  guardianship  of  an  infant  finale 
terminates  on  her  marriage '^  to  a  man  of  full.age,'*  and  the  hus- 
ba;nd  succeeds  to  his  place  as  guardian.*' 

§  853.  Death  of  Guardian. 

On  death  of  a  guardian  the  relationship  ceases,**  and  the  ward's 
relation  to  the  estate  of  his  former  guardian  becomes  that  of 
creditor.^*  But  the  ward  does  not  thereby  necessarily  becoine 
free,  for  a  successor  in  the  trust  continues  to  control  him.  The 
executor  or  administrator  of  the  guardian,  as  such,  has  no  authoi^ 
ity;  for  guardianship  is  a  personal  trust  and  not  transmissible. 
But  he  should  close  the  accounts  of  the  deceased  guardian  in  court, 
and  pass  the  balance  over  to  the  successor.  This  successor  is  the 
pereon  next  indicated  in  the  will  appointing  testamentary  guai^ 
dians,  or  the  survivor  of  joint  guardians,  or  some  one  appointed  in 
chancery  or  probate  to  fill  the  vacancy,  as  the  case  may  be.' 


so 


22.  Porch  ▼.  Fries,  3  C.  E.  Green 
(N.  J.)   204;  Bax^ett  v.  Cowles,  15 

Gray  (MassOy  ^^^- 

23.  Beazlej  v.  Harris,  1  Bush,  533. 
See,  as  to  the  wife's  remedies.  Story 
V.  Walker,  64  Ga.  614. 

24.  Some  local  codes  declare  that 
when  the  female  ward  marries  an 
adult  the  guardianship  shall  cease. 
Bourne  v.  Maybin,  3  Woods,  C.  C. 
724;  Kidwell  v.  State,  45  Ind.  27; 
State  v.  Joest,  46  Ind.  235.  In  Ala- 
bama the  married  ward  may  call  her 
guardian  to  account.  Wise  v.  Nor- 
ton, 48  Ala.  214.  See,  as  to  adult 
husband's  settlement,  60  Ind.  41. 
And  see  as  to  intermarriage  of 
guardian  and  his  ward,  1  Ind.  App. 
441. 

25.  Mouser  v.  Nunn,  142  Ky.  656, 
134  S.  W.  1148;  contra.  Mayo  v.  Bank 
of  Gleason   (Tenn.),  205  S.  W.  125. 

20.  State  t.  Joest,  46  Ind.  233,  235 ; 


Becker  v.  Fessler,  146  Ind.  16,  44  K. 
£.  657  (may  appoint  guardian  for 
female  minor  married  to  a  minor) ; 
State  V.  Parrish,  1  Ind.  App.  441,  27 
N.  E.  652. 

27.  Bartlett  v.  Cowles,  81  liasB. 
445;  Fowler  v.. McLaughlin,  131  N.  C. 
209,  42  S.  K  589. 

28.  Boe  V.  Caldwell,  138  I*.  652, 
70  So.   548. 

29.  American  Bonding  Co.  of  Balti- 
more v..  Logan  (Tex.  Civ.  App.  1910), 
132  S.  W.  894. 

30.  Co.  Litt  89 ;  Bac.  Abr.  GoaidSsD 
(E.) ;  Connelly  v.  Weatherly,  33  Art 
658.  When  a  guardian,  whose  anthor- 
ity  has  terminated  on  the  ward's  ar- 
rival at  majority,  beiComes  administra- 
tor of  the  ward's  estate,  tho  mrd 
dying  soon  after  and  before  ^ 
guardianship  aeeounts  are  closed,  la« 
liability  for  the  property  ia  thai  of 
administrator.      Button  ▼.  WiS^Mm, 
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On  deatii  of  a  gaardian  his  executor  should  paj  over  funds  of 
the  estate  into  court,'^  but  the  administrator  will  not  be  liable  for 
the  devastavit  of  the  decedent.*^ . 

The  executors  of  a  deceased  guardian  may  be  ordet^d  to  account 
and  to  pay  the  amount  due  by  sale  of  property  if  neceesary*** 

§  854.  Resignation  of  the  Guardian. 

The  office  of  a  guardian  was  rejgarded  as  something  so  honorable 
at  the  common  law  that  it  could  not  be  easily  refused,  much  less 
resigned.  Natural  guardians,  of  necessity,  could  not  resign.  We 
have  seen,  in  another  connection,  how  far  the  natural  guardian 
may  practically  surrender  his  children's  custody,  by  allowing  others 
to  adopt  them,  by  placing  them  in  a  charitable  institution,  and  the 
Hkse;  which  is  the  only  sense  in  which  this  guardianship  may  be 
considered  as  voluntarily  transferred.  So  guardians  in  socage, 
being  designated  by  the  law,  could  not  in  strictness  resign ;  if  they 
could  shift  their  authority  at  all,  it  mu&t  have  been  by  assignment 
There  is  reason  to  believe  that,  before  the  statute  of  Marlbridge,** 
they  could  assign,  but  only  to  the  extent  of  placing  the  ward's  body 
in  custody  of  another.  In  later  times,  no  assignment  whatever  has 
been  permitted.  For,  as  Lord  Commissioner  Gilbert  observed, 
guardianship  in  socage  is  an  interest,  not  of  profit,  but  of  honor, 
committed  to  the  next  of  kin,  inherent  in  the  blood ;  and  therefore 
not  assignable.'" 

The  retsignation  of  a  testamentary  guardian  is  not,  as  a  rule, 
permitted.  In  17r)2  the  guardians  of  the  young  Earl  of  Spencer, 
who  was  then  in  his  eighteenth  year,  petitioned  the  court  of  chan- 
cery that  they  might  be  discharged  from  their  trust,  as  he  was  then 

■ 

going  abroad  on  his  travels,  and  would  not  be  under  their  care. 


60  Ala.  107.  Aa  to  settlemeut  of  a 
gaardian 'a  account  bj  his  adminis- 
trator, see  66  Ala.  283;  156  Pa.  St. 
297.  Or  where  the  guardian  died 
without  making  a  »ettlement,  and 
long  after  the  ward's  minority.  65 
Cal.  228. 

81.  In  re  Hicks,  170  N.  Y.  195,  63 
N.  B.  276.  See  McKay  v.  McKay's 
Adm'rs,  33  W.  Va.  724,  11  S.  E.  213. 

311.  Newberry  v.  Wilkinson,  199  P. 
673,  118  G.  0.  A.  Ill,  affirming  decree 
(C.  C.)  190  F.  62.  See  Mitchell  ▼. 
Kelly,  »2  Kan.  1,  107  P.  782. 

S8.  Nelson  ▼.  Cowling,  89  Ark.  334, 


116  S.  W.  890;  Allen  y.  Oonklin,  112 
Mich.  74,  70  N.  W.  339,  3  Det.  Leg. 
N.  813. 

Contra,  After  the  death  of  a 
guardian  without  haying  accounted 
after  his  wards  had  reached  majority, 
his  executors  had  no  authority  to  pre- 
sent his  account  to  the  probate  court. 
Miller  y.  Aah,  156  Cal.  544,  105  P. 
600. 

84.  52  Hen.  III.,  eh.  17. 

35.  Gilb.  Eq.  Bep.  175.  For  fuU 
discussion,  see  Macphers.  Inf.  25*27; 
Co.  Litt.  88b,  Harg.'  n.  13,  and  au- 
thorities dted. 
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Lord  Hardwicke  (a&  the  reporter  says)  refused  it  with  some 
warmth,  as  a  thing  which  had  never  been  done  at  the  request  of  the 
guardians  themselves;  and  added,  that,  if  they  would  not  continue 
to  act  in  the  trust,  as  they  had  accepted  it,  he  should  compel  them. 
But  afterwards,  at  the  importunity  of  counsel,  finding  that  the 
mother  and  the  infant  also  acceded  to  the  request,  he  yielded  so 
far  as  to  allow  a  petition  to  be  filed  on  behalf  of  the  infant,  upon 
which  he  made  an  order  that  the  care  and  direction  of  the  infant's 
education  and  person  should  be  committed  to  two*  near  relatives 
until  further  order,  and  that  the  allowance  for  his  maintenance 
and  education  should  be  paid  to  them.  But  in  doing  so  the  Lord 
Chancellor  declared  that  while  the  special  circumstances  of  this 
case  justified  his  action,  he  would  not  in  general  comply  with  such 
petitions,  nor  should  this  case  be  drawn  into  precedent.  The 
court,  he  added,  must  take  care  of  the  infant,  even  though  it  did 
not  pimish  the  guardian  for  not  doing  so.**  Though  this  was  a 
case  of  testamentary  guardianship,  we  presume  the  rule  to  be 
equally  strict,  or  nearly  so,  in  case  of  a  chancery  guardian.  In 
either  instance  the  court  can  make  an  order,  as  deemed  best  for  the 
infant's  interests.  There  need  be  no  summary  removal.  Chan- 
cellor Kent,  in  Ex  parte  Crumb,  claimed  that  chancery  could  doubt- 
less discharge  or  charge  a  guardian,  even  if  appointed  by  a  surro- 
gate ;  but  that  in  the  case  of  a  testamentsuy  guardian  there  should 
be  very  special  reasons  for  interference.  He  refused  here,  how- 
ever, to  make  any  change,  there  being  no  special  cause  shown.*^ 

It  is  now  frequently  provided  by  statute  that  probate  guardians 
and  other  trust  officers  may,  in  the  discretion  of  the  court,  be 
allowed  to  resign.  But  in  absence  of  such  legislation  it  would 
appear  that  no  such  guardian  can  resign  as  a  matter  of  right; 
nor  can  the  probate  court  legally  accept  his  resignation  and  appoint 
a  successor.  Yet  it  is  held  in  Illinois  that,  under  a  statute  which 
permits  the  judge  "  to  remove  guardians  for  good  and  sufficient 
cause,"  he  may  consider  resignation  a  sufficient  cause,  and  there- 
upon discharge  the  guardian.'*  There  is  something  harsh  and 
offensive  in  the  removal  of  a  guardian  from  office.  Moreover, 
numerous  unforeseen  emergencies  may  arise,  so  as  to  render  the 

36.  Spencer  v.  Earl  of  Chesterfield,  62  8.  E.  991;  Wackerle  ▼.  People,  168 

Ambl.  146.  111.  250,  48  N.  E.  123;  In  re  Minors 

87.  Ex  parte  Cmmb,  2  Johns.  Ch.  Long,  118  La.  689,  43  So.  279 ;  Younjr 
439.    See  2  Kent,  Com.  227.  y.  Lorain,  11  111.  624.    Bee  Pepper  t. 

88.  Maloy  v.  Maloy,  131  Ga.  579,  Stone,  10  Yt.  427, 
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continuance  of  the  trust  improper;  as  if  the  guardian  should 
hecome  a  confirmed  invalid,  or  make  himself  obnoxious  to  the  ward 
and  his  relations,  or  display  a  want  of  prudence  in  managing  the 
estate  not  inconsistent  with  good  intentions  nor  sufficiently  gross 
to  justify  a  court  in  removing  him.  He  might  be  fully  aware  of 
the  advantage  of  a  change  to  all  parties  concerned,  and  might 
desire  to  be  relieved,  provided  he  could  withdraw  with  honor,  and 
without  submitting  to  a  humiliating  investigation  of  petty  and 
insufficient  grounds  of  complaint.  This  opportunity  is  afforded  in 
allowing  him  to  resign.  So,  too,  the  guardian's  convenience,  apart 
from  all  other  considerations,  might  lead  him  to  withdraw.  And 
further,  as  one  has  observed  of  testamentary  appointees,  "  it  can 
never  be  for  the  infant's  benefit  to  continue  him  in  the  care  of 
a  negligent  or  reluctant  guardian."  '* 

A  valid  resignation  accepted  will  be  operative  although  the  new 
guardian  has  not  qualified,*®  but  although  the  resignation  has  been 
accepted  and  a  new  guardian  appointed  and  qualified,  the  old 
guardian  may  still  be  authorized  to  enforce  a  judgment  he  had 
obtained  before  his  accounts  are  settled.*^ 

Where  the  resignation  of  the  guardian  is  accepted  and  a  new 
guardian  appointed,  the  liability  of  the  old  guardian  to  account 
and  on  his  bond  continues.*^ 

The  court  may  have  authority  to  discharge  a  guardian,*'  and 
an  order  discharging  a  guardian  on  payment  of  court  costs  is  valid 
only  on  showing  that  the  costs  were  paid.** 

A  judgment  discharging  a  guardian  may  be  operative  although 
defective  in  f orm.*^ 


39.  Macphen.  Inf.  128,  commenting 
upon  Bpeneer  ▼.  Earl  of  Chesterfield, 
supra.  As  to  a  guardian's  resigna« 
tion,  flee  King  ▼.  Hughes,  52  6a.  '600 
(guardianship  of  a  lunatic).  Where 
a  guardian  tenders  his  resignation^ 
the  more  correct  form  of  judicial  or- 
der would  be  that  the  resignation  is 
accepted;  yet  it  is  held  that  the  pro- 
bate court  may  without  error  enter 
an  order  removing  such  guardian. 
Brown  t.  Hnntsman,  32  Minn.   466. 

40.  Smiley  r.  Mcintosh,  129  la. 
337,  105  N.  W.  577.  See  Weil  r. 
SchwartB,  51  La.  Ann.  1547,  26  So. 
475. 


41.  Longino  v.  Delta  Bank,  75  Miss. 
407,  23  So.  178. 

42.  Fresno  Estate  Co.  v.  Fiske,  172 
Cal.  583,  157  P.  1127.  See  Puckett  v. 
Glendenning   (Ark.),  205  S.  W.  454. 

43.  Jain  ▼.  Priest  (Idaho),  164  P. 
364;  Fidelity  &  Deposit  Co.  of  Mary- 
land T.  Husted,  128  Md.  275,  97  A. 
370. 

44.  Gillean  v.  Witherspoon  (Tex. 
Civ.  App.  1909),  121  S.  W.  909. 

45.  Stewart  v.  Bobbins,  27  Tex.  Civ. 
App.  188,  65  S.  W.  899;  Meeker  v. 
Mettler,  50  Wash.  473,  97  P.  507. 
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§  855.  Removal ;  Who  May  Remove. 

The  chaacery  court  may  undoubtedly  remove  all  guardians  of 
its  own  appointment,  and  substitute  others  at  discretion  for  proper 
cause.  This  rule  extends  still  further ;  for,  according  to  Ameri- 
can authority,  chancery  may  remove  all  guardians,  whether  ap- 
pointed by  the  court  itself,  by  probate  tribunals,  by  testament,  or 
even  by  express  act  of  the  legislature,  whenever  the  guardian 
abuses  his  trust  or  the  interests  of  the  ward  require  it*'  This 
statement  is  somewhat  too  sweeping,  so  far  as  the  English  courts 
are  concerned.  So,  too,  probate  tribunals  are  authorized  in  most 
if  not  all  of  the  States  to  remove  guardians  of  their  awn  appoint- 
ment on  good  and  sufficient  cause*'  And  the  removal  of  a  guar- 
dian  by  ai  decree  of  the  appellate  probate  tribunal  terminates 
summarily  the  guardianship  granted  below.*® 
.  And  as  two  persons,  or  sets  of  persons,  cannot  at  the  same  time 
hold  the  same  trust,  it  follows  that  one  guardian  must  be  removed, 
or  a  vacancy  otherwise  created,  before  the  court  can  make  a  new 
appointment.  This  principle,  apparently  simple,  has  sometimes 
been  overlooked ;  when,  for  instance,  a  court  has  issued  new  letters 
without  revoking  the  old,  or  seeks  to  supersede  a  testamentary  by 
a  probate  guardian.  The  appointment  of  a  new  guardian  does  not 
of  itself  terminate  the  authority  of  one  previously  chosen.  It  is 
an  act  without  jurisdiction,  and  void.  But  natural  guardians  need 
not  be  formally  removed,  nor  guardians  in  socage.  The  rule  ap- 
plies only  to  guardians  testamentary  and  guardians  by  judicial 
appointment,  who  hold  by  a  higher  authority  than  either  of  these.** 


46.  Murphee  t.  Hanson,  197  Ala. 
246,  72  So.  437  (may  be  removed  in 
equity  though  appointed  by  probate 
court).  Cowls  V.  Cowls,  3  Gilm.  435. 
See  Ex  parte  Crumb,  2  Johns.  Ch. 
439 ;  Disbrow  v.  Henshaw,  8  Cow.  349. 
A  testamentary  guardian,  in  many 
States,  may  now  be  removed  on  the 
same  grounds  which  warrant  the  re- 
moval of  a  probate  guardian.  Dama- 
rell  V.  Walker,  2  Redf.  198.  But 
sound  discretion  should  be  used. 
Sanderson  v.  Sanderson,  79  N.  C.  369. 
See  Champlin  v.  Slocum  (R.  T.),  103 
A.  706. 

47.  Si&ipson  v.  Gonzales,  15  Fla. 
9:  Be  Clement,  25  N.  J.  Eq.  508; 
^fcPhillips  V.  McPhillips,  9  R.  I.  536. 


An  order  of  removal,  'where  the  court 
may  remove  at  its  own  inatanee,  is 
not  invalid  beeause  based  on  a  de- 
fective petition.  Cherry  v.  Wallis,  65 
Tex.  442.  Bee  State  v.  KeUy,  — 
S.  1>.  ~,  143  N.  W.  953  (guardian 
appointed  by  circuit, court  eaniiot  be 
removed  by  oounty  eourt). 

48.  Willwerth  ▼.  Leonard,  156  Mist. 
277,  31  N.  E.  299  (even  though  the 
ease  is  sent  back  to  the  lower  tribunal 
for  further  proceedings).  When  a 
guardian  who  ha3  been  removed  from 
office  appals,  and  another  has  been 
appointed  and  qualified  in  his  stead, 
the  office  devolves,  pending  a  final  de- 
eision.    State  v.  McKown,  21  Vt  503. 

49.  Bledsoe  v.  Britt,  6  Yerg.  468; 
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If  a  guardian  does  not  behave  to  the  satisfaction  of  the  court  of 
chancery,  orders  regulating  his  conduct  are  frequently  made  upon 
him;  and  if  any  such  steps  be  taken  as  to  induce  auapicion  that 
the  infant  will  suffer  by  the  conduct  of  the  guardians,  the  court 
will  interpose/**  This  is  the  English  rule  as  to  guardians  in  gen- 
eral. But  in  this  country  probate  guardianship  is  usually  deter- 
mined for  misconduct  by  a  summary  removal. 

We  have  sete  that  chancery  courts  in  this  country  claim  the 
ri^t  of  removing  testamentary  gaardians.  In  England,  the  rule 
is  not  laid  down  so  strongly.  Testamentary  guardians  are  not 
removed,  but  superseded  in  their  ftmctions :  a  refinement  adopted, 
it  is  said,  out  of  deference  to  the  act  of  Parliament*^  In  this  sense 
are  to  be  imderstood  certain  expressions  of  Lord  Hardwicke  and 
Lord  Bedesdale,  which  would  seem  to  extend  the  authority  of  the 
court  to  actual  removal  from  office/*  Lord  Nottingham,  in  Foster 
V.  Denny,  said  that  he  could  not  remove  a  guardian  constituted  by 
act  of  Parliament.'*'  This  is  still  the  doctrine  of  the  English 
chancery;  but  it  exercises  full  jurisdiction  in  ordering  infants  to 
be  made  wards  of  court,  with  suitable  directions  for  their  main- 
tenance and  education;  and  it  will  restrain  the  testamentary  guar^ 
dian  from  interference  with  the  person  and  estate  of  wards  thus 
taken  under  its  protection.*** 

§  856.  Removal;  Procedure. 

The  removal  may  take  place  at  the  instance  of  the  infant  or 
someone  representing  him  or  upon  the  court's  own  motion.**  A 
mere  stranger  cannot  apply  to  have  a  guardian  removed ;  it  must 
be  a  party  in  interest.**  Nor  can  one  who  has  been  properly  re- 
Grant  V.  Whitaker,  1  Murph.  231;  Ingham  v.  Bickerdike,  6  Madd.  275. 
BobinBon  v.  Zollinger,  9  Watts,  169;  See  also  McCullochs,  In  re,  1  Dm. 
Pay  V,  Hurd,  8  Pick.  628;  Thomas  v.  276;  12  Jur.  100. 
Bufrua,  23  Miss.  550;  2  Ch.  Cas.  237;  55.  Dickeraon    v.    Bowen,    128    Ga. 

Morgan  v.  Dillon,  9  Mod.  141;  Copp       122,    57    S.    E.    326    (ward    by    next 
V.  Copp,  20  N.  H.  284.  friend) ;  Clay's  Guardian  v.  Clay,  28 

50.  Boaoh  V.  Garvin,  1  Ves.  160;  Ky.  Law  Rep.  398,  89  S.  W.  500; 
Duke  of  Beaufort  v,  Berty,  1  P.  Wms.  King  v.  King,  73  Mo.  App.  78 ;  In  re 
705.  Ford,  157  Mo.  App.  141,  137  S.  W.  32. 

61.  Macphers.  Inf.   128.  See  Gray  v.  Parke,  155  Mass.  433,  29 

5S.   Lord   Hardwieke,  in  Boaeh  t.       N.  E.  641   (effect  of  motion  to  dis- 
Garvan,  1  Ves.  160;  Lord  Bedeedale,      miss  petition  because  petitioners  are 
in   O'Keefe  v,  Cas^y,  1  Sch.  &  "Let,      not  next  friends). 
106.  56.    Colton    v.    Goodson,    1    How. 


2  eh.  Cas.  :S37.  (Mias.)   295;  In  re  Murray,  28  Ohio 

54.  Smith    v.   Bate,    t   Dick.    631;  •    Cir  Ct.  R.  652  (nncle). 
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moved,  iLough  ihe  mother  herself,  claim  any  right  of  recommend- 
ing a  successor.^^ 

Removal  can  be  ordered  only  on  a  ground  allied  in  the  peti- 
tion.'** But  the  guardian  is  entitled  to  notice  before  removal,  that 
he  may  appear  in  defence;  and,  if  removed  without  such  notice, 
unless  he  has  waived  it  by  his  voluntary  appearance  in  court,  he 
has  good  ground  for  appeal;  and  it  is  doubtful  whether  a  new 
appointment  under  such  circumstances  has  any  validity  whatever.** 
The  authorities  are  clear  in  requiring  notice  wherever  proceedings 
for  removal  involve  the  guardian's  personal  character ;  but  where 
the  discharge  is  sought  on  other  grounds,  and.  the  ward's  rights  are 
deemed  of  paramount  importance,  as  when  one  under  guardianship 
for  insanity  is  restored  to  reason,  or  a  ward  arrived  at  fourteen 
wishes  to  exercise  the  privilege  of  nominating  a  successor,  remov- 
als without  notice  are  sometimes  sustained  ;•*  still  the  better 
opinion  is  in  favor  of  notice  in  all  cases.** 

As  in  making  appointments,  the  court  is  allowed  a  liberal  dis- 
cretion over  removals,  and  its  decision  will  not  be  reversed  on 
appeal  unless  palpable  injustice  has  been  done.**     And  the  judge 


The  surety  cannot  compel  the 
guardian  to  give  additional  security 
or  be  remoTcd.  Kaspar  v.  People,  230 
m.  342,  82  N.  E.  816,  affg.  132  lU. 
App.  1. 

57.  Hamilton  v.  Moore,  32  Miss. 
205. 

58.  Hopkins  t.  Richmond,  29  R.  I. 
527,  73  A.  308. 

59.  Martin  v.  Moore,  20  Ga.  App, 
561T,  93  S.  E.  223;  Jain  v.  Priest 
(Ida.),  164  P.  364  (charitable  cor- 
poration) ;  Wackerle  v.  People,  168 
in.  250,  48  N.  E.  123,  reversing  65 
111.  App.  423;  Smith  v.  Haas,  132  la. 
493,  109  N.  W.  1075;  Phillips  v. 
Williams,  118  Ky.  757,  82  S.  W.  379, 
26  Ky.  Law  Rep.  654;  In  re  Guar- 
dianship of  McCloskey,  76  Minn.  323, 
79  N.  W.  176  (unless  his  residence 
is  unknown)  ;  United  State  Fidelity 
&  Guaranty  Co.  v.  Jackson,  111  Miss. 
752,  72  So.  150  (in  vacation) ;  State 
ex  rel.  Mount  v.  Smith,  171  Mo. 
App.  67,  153  S.  W.  494;  In  re  Car- 
ter's Estate,  254  Pa.  518,  99  A.  58; 
Hart   v.   Gray,   3   Sumn.   339;    Gwin 


V.  Vanzant,  7  Yerg.  143;  Myers  ▼. 
Pearsall,  17  Ind.  405;  Croft  v.  Ter- 
rell, 15  Ala.  652.  An  order  of  re- 
moval for  embezzlement  ex  parte  and 
without  notice  is  void.  Colvin  t. 
State,  127  Ind.  403.  As  to  a  revoca- 
tion of  letters  where  the  trust  has 
never  been  fully  assumed,  or  the  ap- 
pointment was  illegal,  less  strietness 
is  requisite.  See  Seobey  v.  Gano,  35 
Ohio  St.  550. 

60.  Hovey  v.  Harmon,  49  Me.  269. 

61.  Montgomery  v.  Smith,  3  Dana, 
599;  Copp  V.  Copp,  20  N.  H.  384; 
Lee  V.  Ice,  22  Ind.  384.  But  aee 
Cooke  V.  Beale,  11  Ired.  36. 

62.  Johnson  v.  Metzger,  95  Ind. 
307;  Runnels  v.  Clark  —  la,  — , 
146  N.  W.  462;  In  re  Spurlmg's 
Guardian,  166  Ky.  349,  176  8.  W. 
1139;  MaegiU  v.  MeEvoy,  85  Md. 
286,  37  A.  218  (legal  and  not  arU-' 
trary  diaeietion  granted) ;  Owen  v. 
Pye,  115  Md.  400,  80  A.  1007;  Nich- 
olson's Appeal,  20  Pa.  St.  50; 
Isaacs  V.  Taylor,  3  Dana,  600 ;  Young 
V.  Young,  5  lad.  513. 
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may  exercise  a  liberal  discretion  in  taking  evidence  for  bis  own 
information/* 

A  receiver  appointed  6n  removal  of  a  guardian  and  before  the 
appointment  of  a  new  guardian  has  not  the  authority  of  a  guardian 
but  must  act  only  as  given  specific  authority  by  the  court**  The 
right  of  the  guardian  to  appeal  from  an  order  for  his  removal  is 
doubtful  as  ha  is  not  considered  to  have  any  pecuniary  interest  in 
his  office/' 

§  857.  Removal ;  Causes  of. 

There  can  be  no  removal  of  a  probate  guardian  without  cause 
shown.**  Courts  of  chancery  are  equally  bound  to  observe  this 
principle;  but  their  discretion  is  absolute.  Some  of  our  codes 
make  it  imperative  that  a  statutory  ground  exist  for  removing  one 
guardian  and  appointing  another ;  *'  and  where  a  statute  enume- 
rates the  grounds  of  removal,  grounds  not  enumerated  authorize 
no  removal.**  Removal  may  be  ordered  on  failure  after  order  to 
give  a  sufficient  bond,**  or  to  file  an  inventory,'*  or  to  account  '^  or 
where  the  guardian  has  moved  out  of  the  State.^* 

1911),  142  S.  w.  2:^  ^i^  ^.3^^^.^^  ^^ 

court). 

The  faih:,re  to  file  an  inventory  may 
^  jus.Viflftble.  Johnson  v.  Metzger, 
95  Indv  307;  Succession  of  Burrell, 
lis  La.  1076,  43  So.  882  (where 
property  is  of  small  value  and 
guardian  did  not  know  of  its  exist- 
ence). 

71.  Kimmel  v.  Kimmel,  48  Ind.  203 ; 
Dickerson  v.  Bickerson,  31  N.  J.  Eq. 
652;  In  re  Nelson,  148  la.  118, 
126  N.  W.  973  (may  refuse  to  remove 
where  account  filed  late);  Clay's 
Guardian  v.  Clay,  28  Ky.  Law  Rep. 
398,  89r  S.  W.  500;  In  re  Dixon,  156 
N.  C.  26,  72  S.  E.  71 ;  contra,  Smith 
V.  Young,  160  S.  W.  822  (where 
guardian  has  not  mismanaged,  but 
has  increased  estate).  See  Heath  v. 
Maddock,  81  N.  J.  Eq.  469,  86  A.  945 
(failure  unattended  by  fraud  to  filo 
accounts  is  not  ground  for  removal). 

72.  Watts  V.  Hicks,  ~  Ark.  — , 
178  S.  W.  924;  Dickerson  v.  Bowen, 
128  Ga.  122,  67  S.  E.  326;  Mahan  v. 
Steele,  109'  Ky.  31,  58  S.  W.  446, 
22   Ky.   Law   Rep.   546;    Estridge  ▼. 


63.  He  may  consider  material  facts 
bearing  upon  the  issue  at  the  date  of 
the  hearing,  though  not  existing  when 
the  x>etition  was  filed.  Gray  v.  Parke, 
155  Mass.  433,  29  N.  E.  641. 

64.  Temple  v.  V^illiams,  91  N.  C. 
82. 

65.  People  v.  Buck,  149  111.  App. 
283. 

66.  Whitney  v.  Whitney,  7  S.  A  M. 
740. 

67.  2  Dem.  (N.  Y.)  439;  4  Dem. 
153.  Mere  delay  or  omission  to  file 
an  inventory  or  account  which  in- 
volves no  injury  is  insufficient  ground 
for  removal;  the  guardian  should 
first  be  ordered  at  least  to  file  them. 
2  Dem.  439;  Johnson  v.  Metzger,  95 
Ind.  307.  Nor  misconduct  of  others, 
at  which  the  guardian  himself  did  not 
connive.    4  Dem.  153. 

68.  State  v.  Bird,  253  Mo.  569,  168 
S.  W.  119;  Kahn  v.  Israelson,  62  Tex. 
221;  2  Dem.  430. 

69.  Gill  V.  Riley,  28  Ky.  Law  Rep. 
639,  »0  S.  W.  2, 

70.  People  v.  Buck,  149  111.  App. 
283;  Brown  v.  Brown  (Tex,  Civ.  App. 
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For  the  same  reason  that  non-residents  are  held  incompetent  for 
appointment,  guardians  must  surrender  their  authority  when  they 
move  out  of  the  jurisdiction,  or  the  court  will  take  it  from  them. 
This  rule  is  not  uniform,  however,  in  all  the  States.  Under  the 
statutes  now,  as  formerly,  in  Indiana,  Alabama,  and  some  other 
States,  removal  from  the  State  constitutes  per  se  a  ground  for 
displacement  from  office.^'  But  since,  as  we  have  seen,  non-resi- 
dents may  sometimes  be  appointed  guardians  on  filing  security,  the 
inore  reasonable  rule  is  to  make  them  liable  to  displacement  when- 
ever, as  non-residents,  they  could  not  have  been  appointed  in  the 
first  instance/* 

Letters  of  guardianship  are  not  ipso  facto  revoked  by  the  re- 
moval of  the  guardian  from  thp  jurisdiction.'''^  Removal  from  the 
jurisdiction  with  the  ward's  funds  may  justify  summary  proceed- 
ings ;  ^*  and  so  may  allowing  the  wards  to  go  into  another  State 
by  thcmFelves  and  neglecting  their  interests/^ 
Removal  may  be  ordered  whenever  the  guardian  is  not  a  fit  person, 


Tl 


Estridge,  28  Ky.  Law  Bep.  1076,  76 
S.  W.  1101. 

73.  Nettleton  v.  State,  13  Ind.  159; 
Cockrell  v.  Cockrell,  36  Ala.  673. 

74.  See  Speight  t.  Knight,  11  Ala. 
461;  also  supra,  §  840;  Succession  of 
Bopkter,  18  La.  Ann.  157. '  Going  Into 
the  Confederate  lines  during  the  war 
did  not  forfeit  tutorship.  Clement  ▼. 
Sigur,  29  La.  Ann.  798^ 

75.  Watts  V.  Hicks,  178  8.  W.  924; 
Beonel  v.  Louisiana  Cypress  Laml)er 
Co.,  134  La.  467,  64  So.  380. 

70.  State  v.  Engelke,  6  Mo.  App. 
356.  Under  Alabama  Code,  if  the 
Burviying  mother  of  minor  children 
for  whom  a  guardian  is  appointed  in 
the  county  of  the  late  father's  domi- 
cile, removes  with  them  into  another 
county,  another  guardian  may  be 
there  appointed  for  them  who  will 
supersede  the  former.  Moses  v.  Faber, 
81  Ala.  445. 

77.  Watt  V.  Allgood,  62  Misa.   38. 

78.  In  re  Harris'  GuardiattBhip, 
17  Ari2.  405.  153  P.  422;  Voliva  v. 
Moffit,  30  Ind.  App.  225,  65  N".  E. 
754 :  Morjran  v.  Anderwson,  5  Blackf. 
503 :  Wept  v.  Forsythe,  34  Tnd.  418 ; 
Barnes  v.  Powers,  12  Ind.  341 ;  Sweet 


V.  Sweet,  Speers  Eq.  309;  O 'Neil's 
Case,  1  Tuck.  (N.  T.  Surr.)  34;  Cot- 
trell  V.  Booth,  166  Ind.  469,  76  N.  E. 
546;  Bavis'  Adm'r  v.  Davis,  162  Ky. 
316,  172  8.  W.  665  (lack  of  interest 
in  ward) ;  Chew's  Estate,  4  .Md.  Ch. 
60;  Cooper's  Case,  2  Paige,  Ch.  34. 
See  Lord  Thurlow,  in  Smith  v.  Bates, 
2  Dick.  631;  Slattery  v.  Smiley,  25 
Md.  389;  Gray  v.  Parke,  155  Mass. 
433;  Clark  v.  Smith  (Miss.),  70 
So.  897  (convicted  of  embezzlement 
despite  appeal) ;  King  v.  King,  73 
Mo.  App.  78  (when  insolvent  and 
wasting  estate  of  ward) ;  Kettletas 
V.  Gardner,  1  Paige,  Ch.  (N.  Y.)  488 
(habits  of  intoxication);  Nicholson's 
Appeal,  20  Pa.  St.  50  (ignorance 
or  imprudence)  ;  13  Phila.  402  (crim- 
inal conviction).  See  Gill  v.  Riley, 
20  Ky.  Law  Rep.  639,  90  S.  W.  2. 
8urh  conduct  of  a  guardian  as 
tends  to  alienate  his  infant  vjard's 
affectiqns  from  the  mother,  who  is 
a  person  of  good  character,  will 
justify  his  removal,  notwithstanding 
the  mother  may  have  remarr!^i1. 
Perkins  v.  Finnegan,  105  Mass.  501. 
Where  dereliction  of  dutv  as  to  the 
person  of  the  v^ard  is  charged,  and 
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or  has  interests  adverse  to  the  ward.'^ 

On  the  question  of  his  fitness  evidence  waj  he  put  in  showing 
his  unfitness  down  to  the. time  of  the  hearing.**  He  may  be  re- 
moved where  he  mingles  guardianship  funds  with  his  own  or  uses 
them  for  his  own  profit/^  or  sells  the  ward's  property  without 
leave,'*  or  failure  to  supi)prt  the  ward  with  income  ample«  for-  doing 
eo,  especially  if  the  guardian  be  the  father ;  *•  appointaiCTit-  to  the 
trust  without  proper  notice  Jo  other  parties  intearested,*''  Or  aban- 
donment of  the  trust.'^  Guardians  may  in  some  States  be  removed 
wherever  it  will  be  for  the  ward's  inter»at.*.* 

No  removal  will  be  ordored  unless  it  clearly  appears  that  the 
guardian  is  acting  contrary  to  the  bedt  interests  of  the  ward/^ 
Nor  is  intermeddling  with  the  estate  before  qualification  as  guar- 
dian a  ground  for  removal,  if  in  good  faith  and  by  advice  of 
counsel*"  Different  local  codes  will  be  found  to  ^prescribe:  tiarying 
rules  in  this  respect. 

Religious  opinions  were  formerly  made,  a  tost  of  the  guardian's 
capacity  to  act.  Biit  such  conflicts  seldom  arise  at  the  present  day, 
and  now  difference  of  belief  on  religious  subjects  constitutes  no 


not  mismanagement  of  the  estate, 
this  is  insuMcient  as  to  guardianship 
of  estate.     66  Cal.  240. 

Where  affection  has  aprumg  i*p  be- 
tween the  guardian  and  ward  the 
guardian  should  not  be  removed  ex- 
cept for  the  most  cogent  reasons. 
State  y.  Baker,  253  Mo.  569,  162  8. 
W.  119. 

79.  Succession  of  Desina,  135  Iia. 
402,  65  So.  556;  In  re  Padgett's  Es- 
tate, 114  Mo.  App.  307,  89  S.  W.  8S6 
(one  making  adverse  claim) ;  In  re 
Mansfield's  Estate,  206  Pa.  64,  55 
A.  764  (where  guardian  adverse  to 
minor). 

Though  adverse  interest,  such  as 
being  executor  or  administrator  of  an 
estate  in  which  the  ward  was  inter- 
ested, is  an  objection  to  apxwinting 
one  guardian,  it  is  not,  after  long 
lapse  of  time,  to  be  set  up  equally  as 
a  cause  of  removal.  Dnll's  Appeal, 
108  Pa.  St.  604. 

90.  Gray  v.  Parke,  155  Mass.  433, 
29  K  E.  641. 

«1.  IH  re  Allard,  49  Mont.  219,  141 


P.  661;  Dickerson  v.  Diekergon,  31 
N.  J.  Eq.  652;  TJry  v.  Brown,  129 
N.  C.  270,  40  S.  E.  4  (guardian  u«dng 
ward's  money  in  his  own  business) ; 
In  re  Guardianship  of  Chambers,  148 
P.  148  (wasting  assets) ;  Snavely  v. 
Harkrader,  2^  Gratt.  (Va.)   112. 

82.  Macgin  V.  McEvoy,  85  Md.  286, 
37  A.  218  (not  where  guardian  acted 
honestly  and  his  bond  protects  estate 
from  loss). 

83.  Be  Swift,  47  Cal.  429. 

84.  Morehouse  v.  Cooke,  Hopk.  226 ; 
Ramsay  v.  Bamsay,  20  Wis.  507. 

85.  Lefever  V.  Lefever,  6  Md.  472. 

86.  Ex  parte  Cmtehfield,  3  Yerg, 
(Tenn.)   336. 

87.  Bell  V.  Bell's  Guardian,  167  Ky. 
430,  180  8.  W.  S03  (overcharging 
estate) ;  Clay  v.  Cunningham,  26  Ky. 
Law  Kep.  520,  82  S.  W.  973 ;  Hickey 
V.  Kimball,  109  Me.  433,  84  A.  943 ; 
Kester  v.  Alexander,  47  W.  Va.  329, 
34  S.  E.  819.  See  In  r*  La  Plant, 
83  Minn.  366,  86  N.  W.  351. 

88.  Stone  v.  Donrett,  18  Tex.  700. 
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cause  for  a  guardian's  removal,  if  no  harsh  or  unfair  means  have 
been  used  to  erase  the  impressions  left  by  the  parents  on  the  child's 
mind/*  English  cases  sometimes  present  such  conflicts  over 
religious  influence.*** 

By  the  common  law,  certain  persons,  as  idiots,  lunatics,  deaf 
and  dumb  persons,  persons  under  outlawry  or  attainder,  and  lepers 
removed  by  writ  of  leprosy,  were  passed  over  in  the  guardianship. 
And  where  a  guardian  became  incapable  of  acting,  the  office  de- 
volved upon  the  next  person  to  whom  the  inheritance  could  not 
descend.*^  Such  guardians  do  not  appear  to  have  been  removed 
from  office.  But  there  can  be  little  doubt  that  the  insanity  of  a 
probate  or  chancery  guardian  would  be  good  cause  for  his  removal 
or  supersedure ;  and  a  final  settlement  of  his  guardianship  accounts 
would  properly  be  required  from  his  own  guardian.**  It  appears 
that  there  may  be  a  combination  of  circumstances  to  justify  the 
removal.*' 

§  858.  Appointment  of  Successors  —  Duties. 

A  new  guardian  cannot  be  appointed  until  the  removal  of  the 
previous  guardian,**  and  the  effect  of  an  appeal  from  an  order  of 
removal  of  a  guardian  is  to  stay  proceedings  and  prevent  the 
appointment  of  a  new  guardian.*' 

The  old  guardian  will  not  be  allowed  to  contest  the  appointmcTit 
of  his  successor  especially  where  it  appears  that  he  is  doing  this  in 
order  to  delay  passing  over  the  money.*'  A  guardian  may  be 
charged  with  loss  caused  by  his  failure  to  collect  money  of  the 
estate  due  from  a  former  guardian,*^  and  a  guardian  succeeding 


89.  State  ex  reh  Baker  v.  Bird,  253 
Mo.  569,  162  8.  W.  119;  In  re  Dixon, 
254  Mo.  663,  163  S.  W.  827;  Nichol- 
son *B  Appeal,  20  Pa.  St.  50.  See  In  re 
McConnon,  112  N.  Y.  S.  590,  60  Misc. 
22  (religious  differences  may  be  good 
reason  for  removal). 

90.  McGrath  Be  (1892),  2  Ch.  496. 

91.  Co.  Litt.  88,  89;  Macphers.  Inf. 
24,  25. 

99.  Modawell  v.  Holmes,  40  Ala. 
391;  Damarell  T.  Walker,  2  Bedf. 
198. 

9S.  Windsor  t.  McAtee,  2  Met. 
(Ky.)  430. 

94.  Gilbert  ▼.  Stephens,  106  Ga. 
753,  32  S.  E.  849;  Cotton's  Guardian 


▼.  Wolf,  77  Ky.  238;  Estridge  t. 
Estridge,  25  Ey.  Law  Bep.  1076,  76 
S.  W.  1101 ;  Brown  v.  Fidelity  ft  De- 
posit Co.  of  Maryland,  —  (Tex.)  — , 
76  S.  W.  944;  fn  re  Guardianship 
of  Chambers  (Okla.),  148  P.  148; 
Crosbie  ▼.  Brewer  (Okla.),  158  P. 
388  (without  notiee).  See  In  te 
White,  57  N.  Y.  8.  862,  40  App.  Div. 
165,  160  N.  Y.  685,  55  N.  E.  1101. 
See  In  re  Henning*s  Estate,  128  Cal. 
214,  60  P.  762,  79  Am.  St.  Bep.  43. 

95.  In  re  Van  Loan,  143  Oal.  429, 
76  P.  39. 

9«,  In  re  Twichell,  102  N.  Y.  8. 
163,  117  App.  Div.  301. 

97.  Title  Quaranty  k  Surety  Oo.  t. 


967  TEBMINATION  OF  THE  GUARDIANSHIP.        §  859 

another  will  be  charged  with  a  loan  made  to  him  by  hid  prede- 
<5e»8or,** 

§  859.  Marriage  of  Female  Guardian. 

The  marriage  of  a  female  guardian  may  terminate  one^s  author- 
itjy  tho:ugh  that  of  a  male  guardian  never  does.  The  old  rule  of 
the  common  law  appears  to  have  been,  that  when  a  female  guardian 
in  .socage  married,  her  husband  became  guardian  in  right  of  his 
wife;  but  that  on  her  death  guardianship  ceased  on  his  part,  and 
went  to  the  infant's  next  relation.**  Testamentary  guardianship 
in  England  seems  to  be  left  to  the  operation  of  the  will  in  such 
cases:  chancery  refusing  to  interfere  with  the  testator's  own 
directions.*  But  it  is  customary  for  the  father  to  designate  suc- 
<;essors  in  the  event  of  marriage.  What  has  already  been  said  on 
the  subject  of  appointing  married  women  guardians  applies,  like- 
wise in  this  connection.^  Certainly,  if  marriage  does  not  abso- 
lately  put  an  end  to  the  guardian's  authority,  it  has  the  common- 
law  effect  of  joining  her  husband  in  the  trust;  '  and  yet,  according 
to  some  American  statutes,  the  fact  of  marriage  would  only  render 
her  liable  to  removal,  and  the  courts  would  protect  such  guardian's 
bona  fide  acts  against  collateral  attack.^  In  Louisiana  the  widow 
by  marrying  again  forfeits  her  rights  as  guardian,*  but  by  the 

Cowen    (Okla.),   177   P.    563;    In   re  Helton,  50  Ind.  319.     In  New  York 

Schenkel's   Estate,   250   Pa.    504,   95  settible  the  widowed  mother's  remar- 

A.  703;  Kunz  v.  Kagsdale  (Tex.  Civ.  riage    terminates    her    gaardianahip, 

App.),  200  S.  W.  269.  and  nnder  the  statute  she  can  be  re- 

98.  In  re  Ward,  98  N.  Y.  S.  923,  moved.  Swartwout  v.  Swartwout,  2 
49  Misc.  181.  Kedf.  52.     The  female  guardian  who 

99.  Co.  Litt.  89a;  Bac.  Abr.  marries  must  not  abandon  her  rights 
Ouardian  k  "Ward  (E.).  See  7  Vt.  of  custody;  her  marriage  does  not,  in 
372.  Kentucky,   extinguish    her   authority. 

1.  Macphers.  Inf.  129;   Morgan  ▼.       Cotton  v.  Wolf,  14  Bush,  238. 
Dillon,  9  Mod.   135;   Dillon  v.  Lady  4.  See  Hood  v.  Perry,  73  Ga.  319; 
Mount  Cashell,  4  Bro.  P.  C.  306.    See       §  825;  54  Ark.  480. 

Corbet  v.  Tottenham,  1  Ball  &  B.  59.  The  marriage  of  a  female  guardian 

2.  Martin  v.  Foster,  38  Ala.  688;  does  not  terminate  the  office  of 
Elgin's  Case,  1  Tuck.  (N.  Y.  Surr.)  guardian,  but  with  the  consent  of  her 
97;  Leavel  v.  Bettis,  3  Bush.  74.  husband,  she  may  remain  as  guardian. 

8.  Wood  V.  Stafford,  50  Miss.  370.  Brimingham  Coal  &  Iron  Co.  v.  Doe 

Statutes  in   some   States  change  the  ex  dem.  Amett,  181  Ala.  621,  62  So. 

old   rule,  and   expressly   authorize   a  26;   Cotton's   Guardian  v.   Wolf,   77 

married     woman     to     be     guardian.  Ky.  238. 

Schouler,  Hus.  &  Wife,  appendix.    As  5.    Succession    of   Marinovich,    105 

to    requiring   in   such    ease    the   hus-  La.   106,   29   So.   500;    Succession   of 

band's  written  consent  to  the  wife's  Carbajal,  111  La.  944,  36  So.  41. 
continuance  in  office,   see  Hardin  t. 
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advice  of  a  family  meeting  previous  to  her  remarriage,  she  may 
be  retained  in  the  tutorship  of  her  minor  children,  notwithstanding 
her  remarriage ;  •  but  if  she  fails  to  procure  such  advice^  she  loses 
the  tutorship.^ 

§  860.  Other  Cases  Where  a  New  Guardian  is  Appointed. 

There  are  some  other  cases  in  which  it  is  aaid  that  a  new  guar- 
dian may  be  appointed,  as  though  guardianship  had  already  deter- 
mined. Thus,  where  a  testamentary  guardian  has  not  acted,  and 
declines  to  act,  chancery  may.  appoint  a  successor.*  So  in  other 
cases  where  the  guardian  renounces  his  appointment.*  Filing  a 
bond,  with  proper  security,  is  sometimes  regarded  as  the  condition 
precedent  to  a  probate  appointment,  and  it  is  thought  that  letters 
need  not  be  revoked  in  such  a  case.  But  this  is  by  no  means  a 
settled  rule.^^  Letters  of  guardianship  obtained  through  material 
false  representations  may  be  revoked.^* 

Outlawry  and  attainder  of  treason  —  or  what  is  known  as  civil 
death  —  did  not  put  an  end  to  guardianship  in  socage ;  because, 
it  was  said,  the  guardian  had  nothing  to  his  own  use,  but  to  the 
use  of  the  heir.^*  The  same  principle  doubtless  applies  to  other 
guardians.  But  a  guardian  might  be  properly  removed  on  stick 
grounds.  In  the  United  States,  local  statutes  largely  regulate  the 
general  subject  of  terminating  a  guardian's  authority. 

B.  Gaudet  ▼.  Gaudet,  14  La.  Ann.  Branch,    3    McCord,    19;    Clarke    t. 

112.  DarneU,  8   Gill  &  Johna.   111.      8ee 

7.  Keene  v.  Guier,  27  La.  Ann.  232.  West  v.  Popsythe,  34  Ind.  418;  Fant 

8.  Ex  parte  Champney,  1  Dick.  350;  v.  McGowan,  67  Miss.  779. 
O'Keefe  v.  Casey,  1  Sch.  &  Lef.  106.  11.  Re  Clement,  25  N.  J.  Eq.  508. 

9.  McAlister  v.  Olmstead,  1  Humph.  The  Orphans '  Court  may  thus  revoke. 
210;  Lef  ever  v.  Lef  ever,  6  Md.  472;  Fb, 

Simpson  v.  Gonzalez,  15  Fla.  9.  12.  Co.  Litt.  8Sb;   Hacphers.  Inf. 

10.  Eussell  V.  Coffin,  8  Pick.   143;       25. 
Fay    V.    Hurd,    lb.    528;    Bams    v. 
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CHAPTER  IV. 

NATURE  OF  THE  QUABDIAn's  OFFICE. 

SscnoM  861.  Ouardianship  Belates  to  Person  and  Estate. 

862.  Whether  a  Guardian  is  a  Trustee. 

863.  Joint  Guardians. 

864.  Judicial  Control  of  the  Ward's  Property. 

865.  Guardianship  and  Other  Trusts  Blended. 

866.  Administration  Durante  Minore  Aetate* 

867.  Guardians  de  facto. 

868.  Extra-territorial  Bights  of  Guardians  in  General. 

869.  Bights  of  Foreign  Guardian  as  to  Ward's  Person. 

870.  Bights  of  Foreign  Guardian  as  to  Ward's  Property. 

871.  Constitutional  Questions  Belating  to  Guardianship. 

§  861.  Gtiardianship  Relates  to  Person  and  Estate. 

The  powers  and  duties  of  a  guardian  relate  either  to  the  person 
of  the  ward,  or  to  the  ward's  estate,  or  to  both  person  and  estate. 
As  guardian  of  the  person,  he  is  entitled  to  the  custody  of  the 
ward ;  he  is  bound  to  maintain  him  in  a  style  suitable  to  the  letter's 
means  and  condition  in  life ;  if  the  ward  be  a  minor,  he  superin- 
tends his  education  and  directs  him  in  the  choice  of  a  pursuit; 
and  in  general,  he  supplies  the  place  of  a  judicious  parent  As 
guardian  of  the  estate,  he  manages  the  ward's  property,  both  real 
and  personal,  with  faithfulness  and  care,  changes  investments 
whenever  necessary,  with  permission  of  the  court,  pays  the  just 
debts  of  the  ward,  collects  his  dues,  puts  out  his  money  on  interest, 
manages  his  investments,  keeps  regular  accounts,  and  is,  in  efFect, 
the  ward's  trustee."  Whether  the  guardianship  be  in  socage, 
testamentary,  or  by  chancery  or  probate  appointment,  these  powers 
and  duties  are  essentially  the  same;  although,  as  we  have  seen, 
socage  guardianship  was  created  with  special  reference  to  the 
ward's  real  estate.^*  Moreover,  as  will  fully  appear  in  the  suc- 
ceeding chapters,  chancery  and  probate  guardians  are  brought  more 
closely  under  judicial  control  and  supervision  than  either  guardians 
in  socage  or  testamentary  guardians. 

But  while  guardianship  of  the  i)erson  resembles  the  relation  of 
parent  and  child,  it  is  not  altogether  like  it.  The  parent  must 
support  his  child  from  his  own  means;   and  in  return  the  child's 

11.  2  Kent,  Com.  230-233.  14.  In  re  Stockman^  71  Mich.  180, 

38  K  W.  876;  Supra,  ch.  1,  §  813. 
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labor  and  services  belong  to  him.  But  the  guardian  is  not  bound 
to  supply  the  wants  of  his  ward,  except  from  the  ward's  own  estate 
in  his  hands  and  the  liberality  of  others,  though  it  were  to  keep 
the  child  from  starving.  On  the  other  hand,  the  guardian  has  no 
more  right  to  the  labor  and  services  of  his  ward  than  any  stranger. 
Xor  are  guardians  of  the  estate  vested  with  an  interest  preeisdy 
like  that  of  trustees ;  for  while  the  latter  may  sue  and  be  sued  in 
their  official  capacity,  suits  by  and  against  infants  are  brought  in 
the  name  of  the  ward  and  not  the  guardian." 

Guardians  in  socage  acquired  authority  as  guardians  of  the 
ward's  estate ;  and  guardianship  of  the  estate  drew  after  it,  in  such 
case,  guardianship  of  the  person ;  so  that  they  were  guardians  of 
both  person  and  estate.^*  Testamentary  guardians  under  the 
,  statute  of  Charles  II.  acquire  authority  through  the  father's  devise 
to  them  of  the  "  custody  and  tuition  "  of  his  children ;  and  this 
devise  of  the  person  carries  with  it,  as  incident,  a  devise  of  the 
estate;  so  that  they,  too  (subject  to  statute  modifications),  are 
guardians  of  both  person  and  estate."  But  chancery  guardians 
are  not  always  invested  with  such  powers ;  for  the  court  will  make 
such  orders  as  are  needful  in  all  cases.  Chancery  sometimes  ap- 
points a  guardian  of  the  person  only,  for  a  special  and  temporary 
purpose.^'  Where  a  suit  is  pending,  and  it  becomes  necessary  to 
appoint  a  guardian,  chancery  appoints  a  guardian  of  the  person 
only,  the  estate  being  under  the  direction  of  the  court  But  where 
no  suit  is  pending,  and  proceedings  are  commenced  by  petition,  the 
guardian  is  appointed  for  both  person  and  estate.^'  Probate  guar- 
dianship is  subject,  in  great  part,  to  local  legislation ;  but  it  may 
be  safely  asserted,  as  a  general  principle,  that  all  probate  guardians 
are  guardians  of  both  person  and  estate,  save  so  far  as  a  natural 
guardian's  rights  over  the  person  are  reserved  by  express  statute  or 
otherwise,  and  that  the  court  cannot  commit  guardianship  of  the 
person  to  one  and  guardianship  of  the  property  to  another.**^ 

15.  See  infra,  §  1055.  20.  See    Tenbrook    v.    McColm,   7 

16.  But  see  Bedell  v.  Constable,  Halst.  97.  But  some  State  codes  per- 
Yaugh.  185.  mit  a  separation  of  the  fnnetionB^th 

17.  Stat.  12,  Car.  IT,  ch.  24,  §§  8,  separate  guardians  aceordingly.  84 
9,  Vaugh.  178.  Iowa,  362.     And  see  17  B.  I.  760; 

18.  Macphers.  Inf.  114;  Ex  parte  Order,  110  N".  T.  S.  622,  126  App. 
Beeber,  1  Bro.  C.  C.  556;  Ex  parte  Div.  155,  affd.;  In  re  McMiUan,  193 
^oolscombe,  1  Madd.  213.  N.  Y.  651,  86  N.  E.  1127  (committee 

19.  Macphers.  Inf.  105;  2  Kent,  of  person  and  estate  of  infant  not 
Com.  229.  needed). 
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The  gfaardiiux  is  not  always  entitled  to  the  custody  of  ihe  infant's 
person ;  but  chancery  will  exercise  its  discretion  for  the  benefit  of 
the  latter,  as  to  delivering  him  up  to  the  guardian  or  permitting 
him  to  remain  elsewhere,  and  as  to  the  persons  who  are  to  have 
access  to  him,  and  the  circumstances  attending  such  access,  and 
generally  as  to  his  education.*^  And  it  is  the  policy  of  our  l^s- 
lation  to  leave  the  child's  person  in  his  parents^  keeping  so  far  as 
possible.  But  the  guardian  may  be  a  ^^  guardian  of  the  person  and 
estate  "  notwithstanding. 

The  guardian  may  act  through  an  agent  where  necessary.*' 

§  862.  Whether  a  Guardian  is  a  Trustee. 

In  discussing  the  rights  and  duties  of  a  guardian,  this  question 
next  meets  us  at  the  outset :  Is  or  is  not  the  guardian's  office  sub- 
stantially that  of  a  trustee  in  interest  ?  This  will  be  best  seen  by 
examining  the  different  kinds  of  guardians,  as  they  respectively 
arose. 

Guardianship  in  socage  arose  very  early  at  common  law,  and  is 
the  first  in  order.  These  guardians  were  considered  as  trustees. 
According  to  the  old  authorities,  the  guardian  in  socage  had  not 
a  bare  authority,  but  an  actual  estate  and  interest  in  the  land, 
though  not  to  his  own  use."  Hence  he  might  elect  whether  to  let 
the  estate  or  occupy  it  for  the  ward's  benefit.  He  was  considered 
as  entitled  to  the  possession  of  the  ward's  property,  and  incapable 
of  being  removed  from  it  by  any  person.  In  other  words,  this 
guardian  had  the  legal,  but  not  the  beneficial  interest.  Ifot  long 
after  the  statute  of  Charles  II.  chancery  was  called  upon  to  deter- 
mine the  nature  of  testamentary  guardianship.  Lord  Maccles- 
field, in  the  case  of  Duke  of  Beauford  v.  Beriy,^*  stated  that^testa- 
mentary  guardians  were  but  trustees;  that  the  statute  merely 
empowered  the  father  to  appoint  a  different  person  as  guardian 
and  to  continue  the  relation  beyond  the  age  of  fourteen,  and  until 
the  ward  became  twenty-one ;  and  that  both  socage  and  testamen- 
tary guardians  were  equally  trustees.  And  in  the  important  case 
of  Eyre  v.  Countess  of  Shcftshury,^  this  principle,  though  with 
another  admitted  difference  aa  to  succession,  was  again  affirmed. 

ai.  Macpheri.   Inf.    119 ;    Anon.    2      See,  howeTer,  Simpson  t.  Roberts,  205 
Ves.  Sen.  374.  111.  App.  35. 

512.  Becnel    y.    Louisiana    Cypress  aa.  Co.  Litt.  90a;  Plowd.,  eh.  23. 

Lumber  Co.,  134  La.  467,  64  So.  380;       See  ante,  §  813. 
ITach   V.   Fassen,   3   Mo.   App.    562.  24.  1  P.  Wms.  703, 

25.  2  P.  Wms.  102. 
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This  general  rule  has  received  judicial  sanction  in  EBgland  much 
more  recfflitly/* 

OhaDcery  guardianship^  of  still  later  origin^  reeembles  in  its 
nature  testamentary  guardianship.  The  same  principles  are  con- 
stantly asserted  in  regard  to  both.  In  either  case,  the  guardian 
has  a  vested  interest  in  his  ward's  estate,  may  bring  actions  relative 
thereto,-  and  make  leases  during  the  minority  of  the  infant.  He 
has  in  all  respects  ihe  dominion  pro  tempore  of  the  infant's  estate, 
and  possesses  more  than  a  naked  authority.*^  The  same  may  be 
said  of  probate  guardianship  in  this  country,  which,  under  statute 
modifications,  has  become,  if  anything,  more  like  trusteeship  than 
the  other  kinds.  ^*  And  in  Thompson  v.  Boardmaif*  the  analogies 
of  the  old  law  have  been  extended  to  the  case  of  a  spendthrift's 
guardian. 

It  is  often  diflScult  to  say  what  in  strictness  is  a  trustee,  since 
every  trust  is  limited  by  the  instrument  which  creates  it  The 
powers  of  a  guardian  differ  greatly  from  those  of  an  executor  or 
administrator.  But  so  far  as  guardianship  of  the  estate  is  con- 
cerned, a  guardian  is  in  fact  a  trustee;  for  he  holds  the  legal 
estate  for  the  benefit  of  another.'"  To  apply  the  term  "  agent " 
to  the  guardian's  ofiice  seems  therefore  harsh  and  unnatural,  what- 
ever  may  be  the  ward's  position**^ 

§  863.  Joint  Guardians. 

Where  there  are  two  or  more  testamentary  guardians,  and  one 
of  them  dies  or  is  removed,  the  survivor  or  survivors  diall  continue. 


86.  Gilbert  ▼.  Schwenck,  14  M.  W. 
488;  8.  c,  9  Jur.  693. 

27.  People  v.  Bjron,  3  Johns.  Caa. 
(N.  Y.)'  53. 

28.  See  Truss  v.  Old,  6  Rand.  556; 
Isaacs  V.  Taylor,  3  Dana,  600;  Alex- 
ander V.  Alexander,  8  Ala.  796;  Pep- 
per V.  Stone,  10  Vt.  427;  Lincoln  v. 
Alexander,  52  Cal.  482. 

29.  1  Vt.  370. 

80.  See  Wall  t.  Stanwiek,  34  Oh. 
D.  765,  citing  with  approval  Mathew 
V.  Brise,  14  Beav.  341. 

The  guardian  is  a  trustee  of  the 
estate  of  the  ward  and  held  aeeoanta- 
ble  for  prudent  management.  Smith 
▼.  Smith,  210  F.  947;  Beynoldft  ▼. 
Garber-Buick  Co.,  183  Mich.  157,  149 
N.    W.    9S5,    L.    B.    A.    ldl5C,    382; 


In  re  Pinchefski,  166  N.  T.  8.  204, 
179  App.  Div.  578.  See  Walker  ▼. 
Thompson,  145  Kj,  597,  140  S.  W. 
1045. 

81.  But  see  dictum  of  Shaw,  0.  J., 
in  Manson  v.  Felton,  13  Pick.  206; 
MuUer  v.  Benner,  69  HI.  108.  And 
Soule,  J.,  obserres,  in  BoUins  ▼.  Marsh, 
128  Mass.  116,  that  guardians  of 
minor  spendthrifts  or  insane  persons 
have  only  a  naked  power  not  eoapled 
with  an  interest. 

As  the  rights  and  duties  of  such 
guardians,  probate  guardians  included, 
depend  so  greatly  upon  local  statutes, 
local  jurisdietions  may  be  foimd  to 
di-ffer  as  to  the  nature  of  the 
guardian's  office,  which,  after  aD,  is 
sui  generis. 
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The  y^rj  nature  of  th^  trufii  demands  it*^  In  England,  it  is 
otherwiae  wiUl  joint  guardians  bj  chancery  appointment ;  for  if 
one  dies,  the  office  determines.^  But  the  durvivors  will  he  ap- 
pointed  without  a  reference;'^  ao  that  after  all  the  rule  is  only 
formal.  In  this  country  the  more,  reasonable  doctrine  prevails, 
aa  to  both  chancery  and  probate  guardianship,  that  the  survivors 
shall  continue  the  trust,  like  co-executors,  and  on  the  same  prin- 
ciple. •  This  was  declared  to  be  the  rule  as  to  joint  chancery  guar- 

* 

dians  in  a  leading  New  York  case.**  And  a  Vermont  court  ap- 
pliids  it  likewise  to  probate  guardians.**  The  statutes  enacted  in 
many  of  the  States  remove  all  further  doubf  on  the  subject. 

Of  two  or  more  persons  appointed  joint  guardians  under  a  will, 
one  tnay  qualify  without  the  other ;  **  and  where  one  declines  to 
act,  all  the  rights  and  powers  created  by  the  appointment  under 
the  win  may  devolve  upon  the  other.'*  But  while  a  joint  guardian 
who  had  once  declined  the  trust  has  no  further  right  to  be  ap- 
pointed, he  may  yet  be  select^  in  preference  to.  others  to  fill  a 
vacancy.  Thus  it  has. been  held  that  where  three  testamentary 
guardians,  one  of  whom  was  the  mother,  were  named  by  the  father 
in  his  will,  and  the  mother  became  sole  guardian  by  the  refusal  of 
the  others  to  act  with  her,  they  were  properly  selected  by  the  court, 
after  the  mother's  death,  on  their  own  application,  in  preference 
to  the  person  nominated  in  her  wilL** 

The  authority  of  joint  guardians  must  in  general  be  exercised 
by  both  together,*®  and  on  the  principle  that  guardians  are  trus- 
ted, it  is  held  that  joint  guardians  may  sue  together  On  ac<*ount  of 
any  joint  transaction  founded  on  their  relation  to  the  ward*,  even 
after  the  relation  ceases.**  Also  IhiEit  the  receipt  of  one  is  the 
receipt  of  all.**  Also  that  one  can  maintain  trespass  against  the 
other  for  forcibly  removing  the  child  against  his  wishes ;    as  one 

82,  See  Bac.  Abr.,  Guardian   (A.)-  .87.  Kevan  v.  Waller,  11  Leigh,  414. 

33i  Bradshaw  t.  Bradshaw,  1  Buss.  88.  Matter  of  Beynolds,  18  N.  T. 

528,  Si^pr.  41, 

34.  Hall  ▼.  Jones,  Z  Sim.  41.  39.  Johnston's  Case,  2  Jones  &  Lat. 

85.  People,  v.  Bjron,  3  John^t  Cas.  .  223. 

t'z.  ■     ,  40,  Sargent  ▼.  Shaver  (Okla.),  172 

86.  Pepper  v.   Stone,    10 'Vt.;  427.       P.  445* 

See  also  remarks  of  Chancellor  S^-  41.  Sbeaiman  ▼.  Aldna,  4  Piok^  283. 

iof^y  in  Kirby  v:  Turner,  Hopl^  309,  48.    Alston   ▼.   Mimford,    1   Brock, 

as  to  the  nature  of  ^oint  guardian-     .266. 

ship,      .       ;  ' 
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of  two  joint  trustees  cannot  act  in  defiance  of  the  other.*'  And 
whore  one  guardian  consults  to  his  co^guardi'an'B  misapplication 
of  funds,  he  is  liable/*  The  fact  that  one  joint  guardian  is  dead 
willnot  prevent  the  co-guardian^s  prior  accounts- from  being  opened 
on  a  final  settlement  in  court.**  Guardians,  like  other  trustees, — 
executors  and  administrators  excepted,— r-  may  portion  out  the  man- 
agement of  the  property  to  suit  their  respective  tastes  and  qualifi- 
eationsy  while  neither  parts  irrevocably  with  the  ocmtrol  of  the 
whole;  and  in  such  case  each  is  chargeable  with  no  more  than 
what  he  received,  Uiuless  unwarrantable  negligence  in  superintend- 
ing the  ojJbjer's  ac1;$,oan  b^  shown.**  ^  And. the  discharge  of  oQie  who 
^  has  received  jxq  p^rt  of,  the.  estate  relieves  him.f rpm  .liability**'  On 
the  other  hand,  it  is  presiuned  thjEtt.the  survivor  of  joint  guardians 
received  the  whole  estate,  in  absencje  of  pxoQf  to  -the  QOOtTaxy.** 

Guardianship  over  several  minors  is  not  a  joint  relationship, 
hut  involves  duties  that  are  several.** 

§ .  864.  Judioial  Control  of  the  Ward's  Property. 

In  English  practice,  the  court  of  chancery  holds  the  ward's 
property  within  its  grasp  with  a  tightness  unknown  to  American 
tribunals.  '  The  regular  course  is  to  get  in  all  the  money  due  the 
infant,  and  to  invest  it  in  the  public  funds.  A  receiver  is,  if 
necessary,  appointed  to  facilitate  collections,  and  generally  the 
same  person  is  made  a  permanent  receiver  of  the  ward's  real  estate, 
to  collect  all  rents.  Where  there  is  an  executor  he  will  not  be 
interfered  with,  except  under  strong  circumstances  of  suspicion, 
but  an  administrator  is  treated  with  less  considerati<»L^^  Even 
executors  who  are  also  testamentary  guardiauB  must  bring  their 
funds  into  court  after  settling  up  the  estate  of  their  teetator.** 
Chancery,  thus  managing  actively  the  ward's  property,  makeB  its 
own  scheme  for  maintenance,  and  allows  the  guardian  a  certain  * 
fixed  income  accordingly.'* 

Probate    guardianship    in    this    country    is    quite    different. 

4S.  Oilbert  v.  Schwenk,  14  M.  &  W.  48.  Graham  ▼.  Dayidson,  2  Der.  t 

488.  Bat.  Eq.  155. 

44.  Pirn  v.  Downing,  11  S.  &  B.  66.  40.  Probate  Jndge  v.  Stevenson,  55 

8ee  Clark's  Appeal,  18  Pa.  St.  175.  Mich.  320,  21  N.  W.  348. 


45.  Blake  v.  Pegram,  101  Mass.  592.  50.  Macphers.  Inf.  268,  and 

46.  Jones's  Appeal,  8  Watts  &  8.  cited. 

143.  51.  Macpbers.  Inf.  118;   BUke  ▼. 

47.  Hocker  t.  Woods,  33  Pa.  St.  Blake,  2  Sch.  k  Lef.  86. 

466.  M*  Macphers.  Inf.  213  et  $eq. 


^75 


MATURE   OP  OFFICS. 


§  865 


Schemes  of  mainten'aiiGe  are  seldom  heard  of.  Nor  are  receivers 
appoiated*  The  guardian  usually  collects  his  ward's  dues,  whetlier 
from  the  executor  of  the  parent  or  others,  and  manages  the  prop- 
erty on  his  own  responsibility,  with  little  judicial  interference^ 
He  regulates  at  discretion  the  sum  proper  for  annual  expenditure, 
and  changes  the  rate  when  expedient  Of  course  he  is  held  ac- 
countable, on  legal  principles,  much  the  ^ame  as  those  of  the 
English  chancery;  but. he  seldom  applies  to  the  court  for  direc- 
tions,, unless  some  perplexity  arises,  or  it  becomes  expedient  to  sell 
real  c^state,  or  when  the  ward  otinnot  be  supported  without  break- 
ing in  upon  the  principal  fund. 

§  865.  Guardianship  and  Other  Trusts  Blended. 

The  same  pexson  is  frequently  executor  under  the  parent's  will 
and  also  gaardia^  of  the  minor  children.  He^ce  the  question  will 
sometimes  arise  whether  he  holds  the  fund  in  the  one  or  the  other 
<!apacity.  It  is  clear  that,  where  one  is  both  guardian  and  execu- 
tor, he  cannot  be  sued  in  both  capacities;  nor  are  both  sets  of 
sureites  liable."  He  is  in  the  first  instance  liable  as  executor; 
and  in  general,  to  render  him  liable  as  guardian,  there  should  be 
some  distiiict  act  of  transfer.  His  plain  duty  is  to  keep  the  trusts 
distinct  and  not  blend  them.  In  the  former  case,  his  accounts 
rendered  will  show  the  transfer  of  the  legacy  or  distributive  share 
from  his  account  as  executor  to  his  account  as  guardian;  and 
thereby  his  liability  as  guardian  will  become  fixed.'*  But  in  the 
latter  case,  or  if  no  clear  evidence  appears  elsewhere  of  an  actual 
transfer,  can  it  be  presumed  ?  The  better  opinion  is  that,  after 
the  time  limited  by  law  for  the  settlement  of  the  estate  has  elapsed, 
and  there  is  no  evidence  of  intent  to  hold  longer  as  executor,  he 
fthall  be  presumed  a  guardian  ;  on  the  principle  that  what  the  law 
enjoins  upon  him  to  do  shall  be  considered  as  done."  And  cer- 
tainly very  slight  evidence  would  confirm  any  possible  doubt ;  such 
as  the  division  of  the  parent's  estate  among  othet  heirs,  the  pay- 


iS.  Wren  v.  Gayden^  1  How.  (Miss.) 
365. 

The  court  may  deeline  to  appoint 
au  executor  guatdiaa  of  a  child  in- 
teretted  in  the  estate  on  account  of 
the  fact  that  the  executor  must  ac- 
count to  the  guardian,  see  ante,  §  838. 

84.  Alston  T.  Munford,  1  Brock. 
266;   Burton  y.  Tunnell,   4  Harring. 


(Del.)  424;  contra,  Conkey  v.  Dickin- 
son, 13  Met.  51;  Stillman  y.  Young, 
16  111.  318;  Foteaux  y.  Lepage,  6 
Clarke  (la.),  123;  Scott's  case,  36 
Vt.  297. 

55.  Watkins  y.  State,  4  Gill  A 
Johns.  220;  Karr  y.  Karr,  6  Dana, 
3;  Crosby  v.  Crosby,  1  S.  C.  (N.  8.) 
337;   Wilson  y.  Wilson,   17  Ohio  St. 
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ment  of  l^acies,  or  where  he  has  placed  some  of  the  chattels  on  the 
ward's  farm,**  or  has  charged  himself  in  the  new  capacity,  credit- 
ing himself  in  the  former  one.*'^  But  the  rule  may  be  otherwise 
with  joint  executors  or  administrators ;  **  and  we  need  hardly  add 
that  this  doctrine  applies  in  strictness  only  to  personal  assets  which 
pass  through  administration ;  since  real  estate,  ordinarily,  goes  at 
once  to  the  heir.  Acts,  too,  inconsistent  with  the  purpose  of  hold- 
ing as  guardian,  and  consistent  with  that  of  continuing  adminis- 
trator or  executor,  should  not  readily  be  conslanied  to  a  ward's 
prejudice ;  but  rather,  if  need  be,  serve  to  repel  the  presumption 
of  guardianship,  and  in  any  event  to  aid  the  beneficiary  who  seeks 
redress." 

If  a  legacy  is  given  under  a  will  to  an  infant,  which  he  is  not  to 
receive  unless  he  attain  full  age,  it  would  appear  that  the  simpler 
course  is  for  the  executor  to  retain  tho  fund  during  the  infant's 
minority ;  yet  it  is  held  that  a  probate  guardian  may,  at  the  court's 
discretion,  be  appointed  to  receive  the  fund  and  hold  it  subject  to 
the  restriction  contained  in  the  will.'®  If  a  guardian  has  duly 
qualified,  the  child's  legacy  or  distributive  share  should  be  paid 
over  to  the  guardian.  A  guardian  of  the  estate  of  minors  may 
contest  the  account  of  an  executor  or  administrator  in  an  estate 
where  his  wards  are  interested.*^ 

A  guardian  cannot  blend  distinct  trusts  of  guardianship  by 
appointment.  Thus,  where  a  person  was  appointed  guardian  of 
an  infant  who  became  insane  shortly  before  reaching  his  majority, 
and  the  same  guardian  continued  to  act,  styling  himself  guardian 
of  "A.  B.,  an  idiot,"  it  was  held  that  his  trust  properly  expired 

150;  Townsend  v.  Tallant,  33  Cal.  45;  v.  Harrison,  78  N.  C.  202.     And  see 

JBe  Wood,   71    Mo.    623;    Weaver   V.  Colemali  v.  Smith,  14  8.  C.  511.    So, 

Thornton,  63  Ga.  655.  toO|  where  a  -  piardian   sabseqnentlj 

56.  Johnson  v.  Johnson,  2  Hill,  Ch.  becomes  trustee.  State  v.  Jones,  68 
277;  Drane  v.  Bayliss,  1  Humph.  N.  C.  554;  Perry  v.  Carmichael,  95 
174.  HI.  519. 

57.  Adams  v.  Gleaves,  10  Lea,  367.  00;  Gunther  t.  State,  31  Md.  21; 
And  see  Thurston  v.  Sinclair,  79  Va.  Moodj  Be,  2  Dem.  624.  For  the  role 
101.  eoncerning  money  paid  imder  roles  of 

68.  Watkins  v.  State,  4  Qill  &  the  U.  8.  Treasury,  see  Low  y.  Han- 
Johns.  220;  Coleman  v.  Smith,  14  S.  son,  72  Me.  104.  See  also  Landis  t. 
C.  511.  Eppstein,  82  Mo.  99: 

59.  In  doubtful  eases  of  this  kind,  61.  Appointment  of  an  attorney  to 

the  modem   inclination  is  to  let  the  represent  the  minors  does  not  snper- 

ward   sue   both    sets   of   sureties,   or  sede  the  ^ardian  's  rights  in  this  re- 

' either,  learin^  them   to   adjust  their  spect.     Rose's  Estate,  66  Gal.  i41. 
equities  -amonjr   themselves.      Harris 
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with  the  infancy  of  the  minor.*^  Nor  doeis  it  matter  that  the  pro- 
bate court  recognizes  a  continuation  of  the  trust  by  passing  his 
accounts;  for  an  actual  appointment,  after  the  regular  form,  is 
always  essential  to  a  guardian's  authority.^'  But  the  guardian  of 
a  minor  has  sufficient  authority  to  act  during  the  ward's  minority, 
whether  the  ward  be  of  sound  or  unsound  mind ;  and  those  things 
which  a  guardian  may  lawfully  do  for  his  infant  ward  are  none 
the  less  lawful  because  it  turns  out  afterwards  that  the  ward  was 
insane.** 

§  866.  Administration  Durante  Minore  Aetate. 

Where  the  person  designated  as  executor  of  a  will  is  under  age, 
it  becomes  necessary  to  appoint  an  administrator  during  minority, 
which  appointment  was  at  common  law  denominated  durante 
minore  cetate^^  So  when  the  next  of  kin  is  under  age,  the  English 
practice  in  such  cases  is  to  appoint  the. infant's  guardian,  unless 
there  be  some  other  next  of  kin  competent  to  act ;  though  the  rule 
is  not  invariable.**  And  in  the  English  case  of  John  v.  Bradbury 
it  is  affirmed  that  the  guardian  of  an  infant  sole  next  of  kin  shall 
not  only  administer  in  preference  to  creditors,  but  shall  be  ex- 
empted from  security,  except  in  very  strong  cases,  notwithstanding 
the  creditors  request  it.*'  So  he  is  preferred  to  the  husband  of  a 
married  woman  who  died  after  a  judicial  separation.**  But  in 
this  country,  while  there  are  statutes  in  some  States  favoring 
similar  doctrines,  in  others  the  court  has  full  discretion  in  selecting 
a  substitute  for  the  child.**  Such  administrator  has  for  the  time 
being  all  the  powers  of  a  general  administrator,  but  his  term  of 
office  is  restricted  to  the  infant's  minority.''* 

§  867.  Guardians  de  Pacto. 

A  quasi  guardianship  often  arises  at  law  where  there  has  been 
no  r^ilar  appointment,  or  an  appointment  without  jurisdiction  or 
some  intermeddling ;   or.  even  where  the  minor's  property  is  pur- 

02.  Coop  T.  Cooke,  6  Ind.  ^B,  «7.  John  v.  Bradbury,  L.  B.  1  P. 

eS.  But  Bee  King  v.  Bell,  36  Ohio  &  D.  245. 

8t.  460.  68.  Goods  of  Stephenson,  L.  R.   1 

6<^  Prancklyn.v.  Spra^oe,  121  U.  S.  P.  &  I>k  287.   But  the  husband  usually 

215.    .  administers.    See  post,  Vol.  11. 

65;    1    Wms.    Bx'jn,    419,    420;    2  69.  1  Wms.  Ex'rs,  419. 

Bedf.  Wills,  92,  93.                                  .  70.  1  Wms.  Ex'rs,  4?8,  and  notes; 

$B.  Ih.  Srhonler.  Executors,  §§  132,  135* 
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chaacd  by  one  confidentially  related  to  liim.'^  The  general  prin- 
ciple thus  recognized  is  that  any  person  who  takes  possession  of  an 
infant's  property  takes  it  in  trust  for  the  infant.  Hence  courts  of 
equity  will  always  protect  the  helpless  in  such  cases  by  holding  the 
person  who  acts  as  guardian  strictly  accountable.  The  father  may 
thus  be  a  quasi  guardian."  So  may  a  step-parent/*  or  a  step- 
grandparent,'*  or  a  widowed  mother  who  marries  again,^'  or  one 
whose  appointment  as  guardian  was  irregular  or  null ;  '^  but  not 
an  executor  or  administrator  in  rightful  possession  of  the  infant's 
property,  for  he  holdjs  in  a  different  capacity.^'  A  son  who  takes 
charge  of  an  incompetent  father's  estate,  with  the  latter's  acqui- 
escence, may  make  his  father  an  equitable  ward.^*  Chancery  has 
full  jurisdiction  over  the  transactions*  of  all  persotis  standing  in 
loco  parentis,'^*  and  a  guardian  de  facto  may  be  ordered  to  account 
in  equity  but  not  lii  the  probate  court.**^ 

On  the  same  principle,  one  tegularly  appointed  guardian  of  an 
infant  is  held  responsible  for  acts  committed  before  qualifying  as 
such  by  giving  bonds.'^  And  although  his  authority  ceases  when 
the  ward  attains  majority,  he  continues  personally  responsible  so 
long  as  his  possession  and  control  of  the  property  continues." 


§  868.  Extra-territorial  Rights  of  Guardians  in  GeneraL 

The  guaixlian's  authority  is  limited  to  the  jurisdiction  which 
appoints  him,  and  does  not  extend  to  foreign  countries,  unless 
permitted  by  foreign  laws.  Every  nation  is  sovereign  within  its 
own  borders,  but  powerless  beyond  them.  The  rights  of  foreign 
guardians  have  been  to  some  extent  admitted,  however,  on  the 


71.  See  Hindman  ▼.  O'Connor,  54 
Ark.  627.    See  supra,  %  825. 

72.  Pennington  ▼.  Fowler,  3  Halst. 
Ch.  343 ;  Alston  ▼.  Alston,  34  Ala.  15. 

75.  Espey  t.  Lake,  15  E.  L.  &  Eq. 
579. 

74.  54  Ark.  627. 

76.  WaU  ▼.  Stanwick,  34  Ch.  D. 
763. 

7a.  Crooks  ▼.  Tnrpin,  1  B.  Monr. 
185;  Earle  ▼.  Cnim,  42  Miss.  165; 
McClure  t.  Commonwealth,  80  Pa. 
St.  167 ;  State  ▼.  Lewis,  73  N.  C.  138. 

77.  Bibb  ▼.  MeKinley,  9  Port.  636 ; 
Mxnfee  ▼.  BaU,  2  Eng.  520. 

Tt.  Jaeox  ▼.  Jaeox,  40  Mieh.  473. 


See  also  Munroe  ▼.  Phillips,  64  Ga. 
32;  Sherman  ▼.  Wright,  49  N.  T. 
227. 

79.  Espej  T.  Lake,  15  E.  L.  ft  Eq. 
579. 

80.  Campbell  ▼.  O'Neill,  69  W.  Va. 
459,  72  S.  E.  732. 

81.  Magmder  ▼.  Damall,  6  OiS 
(Md.)  269. 

88.  MelUsh  ▼.  Memsh,  1  Sm.  A 
Sto.  138;  Armstrong  ▼.  Walknp,  12 
Oratt.  608.  Whether  a  woman's  let- 
ters abate  trr  not  on  her  marriage,  she 
is  liable  if  she  allows  her  husband  to 
ase  the  ward's  property.  Hood  ▼. 
Perry,  73  Ga.  319. 
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priiiciple  of  comity.^'     Thes»  rigixts  may  be  considered/  first,  as  to 
the  perBon  of  the  ward ;  secoful,  as  to  his  estate. 

§  869.  Rights  o(  Foreign  (jruardian  as  to  Ward's  Person. 

Firsts  as  to  the.  ward's,  pei'son.  ,  Many  writers  oa  public  law 
daim  that  the  guardian's  authority  e:^tends  everjrwhere.  Others 
a^in  deny  that  it  extends  beyond  the  jnrisdiction  which  appoints.*^ 
I^  England,  the  paternal  authority  is  reco^sed^  even  in  aliens ; 
but  if  aa  infant  has  a  guardian  appointed  by  any  other  authority 
out  of  the  jurisdiction,  the  appointment  fails  as  soon,  as  the  infant 
comes:  to  England,  and  the  court  6£  chancery  will  thereupon  appoint 
a  guardian  on  petition.*^  Yet  in  an  English  ease  liberal  favor  was 
shown  toward  the  foreign  guardiaii  of  wards  doriiitrfled  abroad. 
He  had  stent  them  i6  England  to  be  educiated,  and  wished  to  remove 
them  i6  their  own  cbuntry'  in  order  to'  complete  their  education. 
The  court  refused  to  Jnterfere  with  their  removrfl,  and  allbwed  the 
exclusive  custody  to  the  foreign  guardian ;  at  the  same  time,  how- 
ever, refusing  to  discharge  an  order  appointing  English  gtiar- 
dians.**  ;  •  . 

In  this  country,  the  rights  and  powers  of  guardians  over  the 
ward's  person  are  considered  strictly  local,  even  as  between  differ- 
ent States,*^  though  the  paternal  right  would  probably  be  recog^ 
nized  as  in  England."  But  the  custody  of  a  child  may  be  awarded 
to  a  foreign  guardian,  as  while  he  has  no  absolute  right  to  the 
child,  his  office  will  be  deemed  an  important  element  in  determin- 
ing to  whom  custody  should  be  given. 


tt 


SI.  See  Story,  Confl.  Laws,  §§  492- 
529.  Interference  by  English  ap- 
pointment with  a  French  guardian- 
ship declined,  where  the  infant  lived 
in  France.    41  Ch.  D.  310. 

M.  See  Story,  Confl.  liaws,  §S  495- 
497,  and  authorities  cited. 

85.  Macphers.  Inf.  577;  Ex  parte 
Watkins,  2  Ves.  470. 

89.  Nugent  v.  Vetzera,  L.  R.  2  Eq. 
704.   See  27  E.  L.  &  Eq.  451. 

87.  Story,  Confl.  Laws,  $  499 ;  Mor- 
xell  v.  Dickey,  1  Johns.  Ch.  153; 
Kraft  V.  Wickey,  4  GiU  &  Johns.  332; 
Burnet  ▼.  Burnet,  12  B.  Monr.  323; 
Boyd  T.  Glass,  34   Ga.  253;   Whart. 


Confl.  Laws,  §§  261-264;  Bice's  Case, 
42  Mich.  528.  We  have  seen  that  the 
courts  of  a  State  or  country  wiU  take 
jurisdiction  for  the  time  being  where 
the  ward  bona  fide  resides  in  the 
jurisdiction,  though  not  perhaps  domi- 
ciled there.  Supra,  §  831.  Such  ap- 
pointment may  not  clothe  the  guar- 
dian with  extra-territorial  authority, 
yet  it  is  not  Toid. 

88.  See  Townsend  y.  KendaH,  4 
Minn.  412. 

88.  Woodworth  ▼.  Spring,  4  Allen 
(Mass.),  321;  In  re  Crosswell's  Peti- 
tion, 28  B.  I.  137,  66  A.  55. 
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§  870.  Rights  of  Foreign  Giiardian  as  to  Ward's  Property. 

Second,  as  to  the  ward's  property.  A  distinction  has  been  mads 
between  movables  and  immovables.  As  to  immovable  property, 
such  as  real  estate,  it  is  almost  universally  admitted  that  tbe  law 
rei  sitcB  shall  govern.*®  But  writers  do  not  agree  as  to  movable 
property,  such  as  goods  and  personal  cl^ttels,  whether  the  law  of 
the  domicile  shall  prevail  over  tbat  of  the  situation.  Judge  Story 
considered  the  weight  of  foreign  authority  in  this  respect,  in  favor 
of  admitting  the  guardian's  rights  to  prevail  every^^ere  to  the 
same  extent  as  they  are  acknowledged  by  the  law  of  the  domicile.*^ 
And  this  seems  to  be  the  Scotch  doctrine.**  But  according  to  the 
doctrine  of  the  common  law,  now  fully  established  both  in  England 
and  America,  the  rights  of  a  guardian  over  all  property  wbatsoev^ 
are  strictly  territorial,  and  are  recpgaized  as  having  no  influence 
upon  such  property  in  other,  countries  where  different  9ystem8  of  ' 
jurisprudence  are  established.  No  foreign  guardian  can,  by  virtue 
of  his  office,  exercise  his  functions  in  another  country  or  State, 
without  taking  out  other  letters  of  guardianship  or  otherwise  con- 
forming to  the  local  law;  while,  on  the  other  hand,  local  courts 
consider  their  own  authority  competent  within  the  jurisdiction,  if 
the  ward's  property  be  located  there.  Such  is  the  rule  in  both 
countries.**  And  hence  a  foreign  general  guardian  is  often  re- 
quired to  take  out  ancillary  letters  in  the  courts  of  a  State  in  which 
he  desires  recognition.** 


Sa  Stoiy,  Gonfl.  Iawb,  $§  500-603. 
And  see  post,  §  943.  As  between. 
West  Virginia  and  Virginia,  see 
Binker  v.  Streit,  33  Gratt.  663. 

91.  Story,  Confl.  Laws,  S  503; 
Schonler,  Pers.  Prop.  347-385;  Whar- 
ton, Confl.  Laws,  §§  265,  266. 

92.  Story,  Cbnfl.  Laws,  §  503; 
Fraser,  Parent  &  Child,  604. 

93.  Story,  Confl.  Laws,  §  504 ;  supra, 
§  303;  Bice's  Case,  42  Mich.  528; 
Weller  v.  Suggett,  3  Bedf.  249;  Hoyt 
V.  Spragne,  103  IT.  S.  Supr.  613; 
liconard  v.  Putnam,  51  N.  H.  247. 
As  to  a  contract  by  a  person  under 
guardianship,  made  in  another  State 
and  valid  there,  see  Gates  v.  Bing- 
bam;  49  Conn.  27$.  Where  an  infant, 
domiciled  and  having  a  guardian  in 
one  State,  is  taken  to  another  State 


withoat  the  guardian's  usent,  tbe 
eonrts  of  the  former  State  incline  to 
uphold  the  guardian  of  their  jurisdie* 
tion  against  a  guardian  appointed  is 
the  other  State  as  to  renta  of  lands. 
Munday  v.  Baldwin,  79  Ky.  121.  Be- 
fore permitting  an  infant's  property 
to  be  tranjferred  beyond  the  State 
limits,  the  court  must  be  satisfied  tbat 
the  guardixux  has  been  regular^  tp* 
pointed  according  to  the  laws  of  tbe 
State  where  the  ward  resides,  that 
the  guardian  is  fit  for  the  appoint- 
ment, and  that  sufficient  security  has 
leen  given.  Cochran  v.  Fillahs,  20 
S.  C.  237.  A  guardian  properly  con- 
stituted in  the  State  of  the  ward's 
residence  is  favored.  Watt  v.  AD- 
good,  62  Miss.  38. 

84.  Gunther  He,  3  Bem.  386. 
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But  the  ri^r  of  this  rule  is  sometimes  abated.  In  England, 
personal  property  will,  under  certain  circumstances,  be  paid  to  an 
owner  .who,  if  domiciled  and  resident  in  that  country,  would  not 
be  allowed  to  receive  it**  In  this  country  there  are  local  statutes 
which  permit  non-resident  guardians  to  sue  on  compliance  with 
certain  formalities,  or  even  without  them,*'  and  it  is  commonly 
provided  by  statute  that  a  non-resident  guardian  may  be  appointed 
guardian  in  the  State  by  filing  a  transcript  showing  his  appoint- 
ment,*^ which  transcript  must,  however,  show  whether  he  is  guar- 
dian of  the  person  or  of  the  estate,**  but  a  foreign  guardian  has  no 
greater  authority  than  a  domestic  guardian  and  cannot  sell  the  real 
estate  without  special  license.** 

Letters  of  guardianship  have  no  extra-territorial  effect,  and 
hence  a  guardian  cannot  bring  suit  in  one  State  by  virtue  of  foreign 
letters,^  unless  admitted  to  do  so  on  compliance  with  local  statute 
or  possibly  by  comity.*  And  this  seems  to  be  the  English  rule 
likewise.*  Xor  will  the  courts  of  one  State  enforce  the  obligation 
of  a  probate  guardian's  official  bond  with  sureties  given  in  another 


'   95.  Macphera.  Inf.  577;  Goods  of 
Countess  I>a  Cnnha,  1  Hag.  237. 

99.  Ex  paHe  HeaTd,  2  Hill  Cli.  64 ; 
Hines  ▼.  State,  10  8.  ft  M.  529;  Simo 
T.  Benwick,  25  Geo.  58;  Grist  t. 
Poreliand,  36  Miss.  69;  Martin  t.  Me- 
Donald,  14  B.  Monr.  544;  Carlisle  t. 
Tnttle,  30  Ala.  613;  Warren  v.  Hofer, 
13  Ind.  167;  Re  Plteh,  3  Eedf.  457; 
Shook  ▼.  State,  53  Ind.  403. 

97.  Ex  parte  Huffman,  167  P.  422 ; 
McGoodwia  ▼.  Shelby  (Ky.),  206  S. 
W.  625;  Orr  v.  Wright  (Tex.  Ciir. 
App.  1896),  46  S.  W.  62g. 

98.  Gin  ▼.  Everman,  94  Tex.  209, 
59  8.  W.  531,  60  8.  W.  913;  Orr.  V. 
Wright  (Tex.  Civ.  App.  1898),  45 
g.  W.  629. 

99.  Woolrldge  T.  Woolrldge,  26  Ky. 
Law  Bep.  97,  80  8.  W.  775;  Curtis  ▼. 
Union  Homestead  Ass'n,  126  La.  959, 
53  So.  63 ;  Adkins  v.  Loucks,  107 
Wis.  587,  83  N.  W.  984.  See  Landreth 
T.  Henson,  173  8.  W.  427. 

1.  In  re  Kingsley,  160  P.  275;  Pul- 
Ter  V.  Leonard,  176  T.  686;  Hoffman 
T.   Watkins    (Tex.   Civ.   App.    1910), 


130  S.  W.  625;  Morrell  v.  Dickey,  1 
Johns.  Ch.  153;  Kraft  v.  Wickey,  4 
GiH  &  Johns.  322 ;  Bogers  v.  MeLean, 
31  Barb.  304.  This  is  the  rule,  too, 
in  Louisiana.  Succession  of  Shaw,  18 
La.  Ann.  265 ;  Succession  of  Stephens, 
19  La.  Ann.  497.  But  as  to  institut- 
ing proceedings  to  call  the  resident 
guardian  to  account,  see  109  111.  294; 
33  S.  C.  350. 

9.  Miner  v.  Cabell,  81  Ky.  178,  4 
Ky.  Law  Bep.  962;  Berluchaux  v. 
Berhiehaux,  7  La.  545;  Curtis  v. 
ITnicm  Homestead  Ass'n,  126  La.  969, 
53  So.  63;  In  re  Bice,  42  Mich.  628, 
4  N.  W.  284;  Hanrahan  v.  Sears,  72 
N.  H.  71,  54  A.  702;  Pennsylvania 
Co.  V.  Baub,  30  Ohio  Cir.  Ct.  B.  542 ; 
In  re  Crosby,  42  Wash.  366,  85  P.  1. 
See  Smith  v.  Madden,  78  P.  833  (in 
federal  court). 

S.  Story  considers  •  it  doubtful. 
Beattie  v.  Johnston,  1  Phillips,  Ch. 
17;  10  CI.  Sd  Pin.  42;  eontra^  Mor- 
rison 's  Case,  cited  in-  4  T.  B.  146,  and 
1  H.  Bl.  677,  682. 
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State.*  The  question  whether  the  fo^ign  jurisdiction  has  con- 
ferred similar  privileges  upon  citizens  of  the  local  forum  carries 
some  weight.**  But  a  court  having  general  chancery  jurisdiction 
over  matters  of  guardianship  may^  it  appears,  in  the  exercise  of 
sound  discretion,  and  upon  principles  of  comity,  equity,  and  jus- 
tice, order  assets  of  the  ward  in  the  possession  of  a  guardian 
resident  within  its  jurisdiction  to  be  delivered  to  tlie  guardian 
abroad.* 

A  foreign  guardian  has  no  authority  to  settle  a  cause  of  action 
of  the  ward  in  the  State.'  A  foreign  guardian  may  be  sued  in 
the  foreign  State  only  if  qualified  to  sue  in  the  foreign  State,*  and 
not  otherwise.* 

Though  the  power  of  the  guardian  is  local  to  the  State  in  which 
he  receives  his  appointment,  yet  he  is  competent  to  receive  the 
property  or  custody  of  the  ward  in  a  foreign  State  to  be  taken  to 
the  State  where  both  belong  if  he  makes  proof  of  his  guardianship,^* 
although  the  guardian  obtains  no  title  to  the  property  which  re- 
mains in  the  ward,"  but  the  transfer  to  the  foreign  jurisdiction  is 
not  a  matter  of  strict  right,  but  rests  in  the  sound  discretion  of 


4.  Probate  Court  t.  Hibbard,  44  Vt 
597. 

6.  13  Phila.  3S5,  389.  The  authority 
of  a  guardian  of  a  non-resident  minor 
is  limited  usually  to  the  particular 
local  property  which  confers  a  juris* 
diction.     Linton  t.  First  Nat.  Bank, 

10  Fed.  B.  894.    See  Hart  v.  Gzapski, 

11  Lea,  151.  But  in  accounting  for 
his  investments  a  non-resident  guar- 
dian should  not  be  held  to  a  narrower 
range  of  securities  than  the  law  of 
the  ward  *s  domicile  allows.  Lamar  v. 
Micou,  114  U.  S.  218. 

6.  Earl  y.  Dresser,  30  Ind.  11. 

7.  Devine  t.  American  Posting  Ser- 
vice, 174  111.  App.  403;  McGoodwin 
v.  Shelby  (Ky.),  206  S.  W.  625. 

8.  Fenner  v.  Succession  of  McCann, 
49  La.  Ann.  600,  21  So.  768. 

9.  Boyle  ▼.  Griffin,  84  Miss.  41,  36 
So.  141. 

10.  Carlisle  ▼.  Tuttle,  80  Ala.  613; 
Sturtevant  v.  Bobinson,  133  Ga.  564, 
66  S.  E.  890;  Warren  ▼.  Hofer,  13 


In.  167;  Vick  v.  Hibbs,  18  Ky.  Law 
Rep.  820,  38  S.  W.  711  (even,  where 
ward  has  removed  after  appointment 
of  g^rdian  in  the  Statd  where  the 
property  still  remains);  MeKea  v. 
Stein's  Guardian^  4  Ky.  Law  Bep. 
900;  Boyle  V.  Griffin,  84  Min,  41, 
36  So.  141  ( without  filing  letters  in 
this  State) ;  Mitehell  v.  People's  Sav. 
Bank,  20  B.  I.  500,  40  A.  $02  (notice 
need  not  be  served  on  ward,  nor  a 
guardian  ad  litem  appointed); 
Suavely  v.  Harkrader,  29  Grat,  (Va.> 
112 ;  Fidelity  Trust  Go.  v.  Davis  Trust 
Co.,   74   W.   Va.   763,   83   8.   E.   59. 

An  amended  petition  for  the  trans- 
fer of  property  oQt  of  the  resident 
guardian's  hands,  pursuant  to  Code 
1913,  ch.  84,  8§  3,  5  (§§  3981,  3983). 
held  not  vitiated  by  its  failure  to 
refer  to  the  original  petition,  /d. 
See  Central  Trust  Co.  of  Illinoia  t. 
Heame,  78  W.  Va.  6,  88  8.  B.  450. 

11.  Williams  v.  Cleaveland,  76  Conn. 
426,  56  A.  850. 
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the  coart^**  whieh  may  require  good  security,"  or  direct  the  pay- 
ment of  a  regular  allowance/*  or  refuse  payment  altogether;^* 
the  welfare  of  the  infant  being  always  considered  in  such  cases. 

A  foreign  guardian  who  improperly  removes  funds  of  his  ward 
out  of  the  State  may  be  ordered  to  bring  them  back  if  jurisdiction 
over  them  can  be  obtained." 

The  principles  applicable  to  non*resident  guardians  in  this 
country  appear  in  many  respects  similar  to  those  in  case  of  foreign 
executors  and  administrators,  and  the  rules  we  have  stated  might 
be  subjected  to  modification  by  the  mutual  treaty  stipulations  of 
two  independent  governments.^^  The  law  of  domicile  controls 
properly  as  to  the  ward's  capacity  and  the  time  when  the  law  frees 
him  from  the  disabilities  of  infancy." 

« 

§  871.  Constitutional  Questions  Relating  to  Guardianship. 

As  each  legislature  in  this  country  derives  its  authority  from 
a  written  constitution,  questions  sometimes  arise  in  our  courts 
as  to  the  validity  of  certain  statutes,  which  in  Great  Britain  are 
of  no  importance,  since  there  an  act  of  Parliament  is  the  supreme 


It,  Earl  ▼.  Dresser,  30  Ind.  11,  95 
Am.  Dee.  660;  Marts  ▼.  Browny  56 
Ind.  386;  Blanchard  ▼.  Andrews,  90 
Mo.  App.  425;  Banning  y.  Gotshall, 
62  Ohio  St.  210,  56  N.  E.  1030. 

IS.  Hoffman  v.  Watkins  (Tex.  Cir. 
App.  1910),  130  8.  W.  625  (must 
^ve  bond  to  pay  local  debts) ;  Case 
of  Andrews'  Heirs,  3  Homph.  592; 
Martin  v.  MeDonald,  14  B.  Monr. 
544;  R0  Pitch,  3  Redf.  457. 

14.  HcNeely  y.  Jamison,  2  Jonesi 
Eq.  186.  And  see  Ex  parte  Dawson, 
3  Bradf.  130;  Mcliskey  ▼.  Beid,  4 
Bradf.  334. 

15.  See  2  Story,  Eq.  Juris.,  §  1354b; 
Stephens  y.  James,  1  M.  &  K.  627. 
Letters  are  thus  granted  in  the  State 
haying  property,  ancillary  to  the 
guardianship  in  child's  domicile  or 
residence.  Metcalf  y.  Lowther,  56 
Ala.  312;  Marts  y.  Brown,  56  Ind. 
396.  As  to  the  right  of  foreign  guar- 
dian to  petition  for  appointment  of 
^ardian  nd  Kiem  without  ancillary 
Vtfers,  see  Vreund  y.  Washburn,  17 
Hrni,    S43:    Rhook   y.   State;   53   Ind. 


403.  As  to  a  foreign  guardian 's  right 
to  transfer  stock,  see  Boss  y.  South- 
western  B.,  53  Oa.  514.  Ai^  order  of 
court  does  not  authorize  a  foreign 
guardian  beyond  its  own  terms.  Wil- 
liams y.  Duncan,  92  Ky.  125.  Suit 
cannot  be  brought  in  a  federal  court. 
Morgan  y.  Potter,  157  IT.  S.  195. 

16.  Clendenning  y.  Conrad,  91  Va. 
410,  21  S.  E.   818. 

17.  Comomnwealth  y.  Bhoads,  37 
Pa,  St.  60.  And  see  Pratt  y.  Wright^ 
13  Gratt.  175.  The  guardian  of  a 
minor  who  receiyes  property  of  his 
ward  in  a  foreign  country  or  State 
must  account  for  it,  unless  he  can 
show  that  he  has  accounted  for  it 
abroad.  Secehi's  Estate,  Myrick's 
Prob.  225.  As  to  the  proper  course 
for  care  and  transfer  of  the  ward's 
money  when  a  ward  remoyes  from  the 
jurisdiction,  and  a  new  guardian  is 
appointed  in  the  State  of  his  new 
domicile,  see  Snayely  y.  Harkrader, 
29  Gratt.  112. 

18.  Woodward  y.  Woodward,  87 
Tenn.  644. 


§  871 


OUASDIAN    AUTD   WABD. 


984 


law.  Thus  it  is  not  uncommon  for  our  legislatures  to  authorize 
or  confirm  the  sale  of  lands  held  by  guardians  and  other  trusteed 
by  special  statutes ;  and  such  statutes  have  been  attacked  either  aa 
an  interference  with  the  property  rights  of  infants  and  their  h^rg^ 
or  as  an  usurpation  of  judicial  functions.^*  Such  acts  are,  how- 
ever, constitutional,  unless  expressly  forbidden,  according  to  tha 
best  authorities,  where  at  least  the  object  is  simply  to  provide  for 
a  change  of  investment  for  the  beneficiary,  and  not  to  divest  the 
latter  of  property  rights.^®  But  in  a  New  Jersey  case  it  was  inti- 
mated by  the  Chancellor  that,  if  fraud  or  sinister  motives  on  the 
guardian's  part  were  shown,  the  special  act  might  be  judicially 
avoid  ed.^^  An  act  of  the  legislature  may  authorize  a  certain 
guardian  to  sell  the  real  estate  of  his  infant  ward,  subject  to  the 
approval  of  the  sale  by  the  probate  court.**  It  is  held  that  the 
legislature  may  enable  a  foreign  guardian  to  sell  lands  within  the 
State.**  So  a  general  law  may  be  enacted  for  enabling  guardians 
and  other  trustees  to  enter  into  agreements  as  to  the  disposition  of 
property  held  by  them,  consistently  with  constitutional  provisions 
which  protect  the  rights  of  individuals ;  notwithstanding  the  rights 
of  persons  remotely  interested  in  the  estate,  who  are  either  not  in 
existence  or  only  contingently  concerned,  may  be  thereby  com- 
promised without  their  assent.**  Doubtless  the  wiser  policy  of 
the  legislature  is  to  refer  all  cases  of  this  kind  to  the  courts  under 
general  laws;    and  thus  do  some  State  constitutions  expressly 
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19.  See  Davison  v.  Johonnot,  7 
Met.  388,  for  a  fuU  discussion  of 
the  question. 

20.  Clarke  v.  Van  Surlay,  15  Wend. 
436;  Cochran  v.  Van  Surlay,  20 
Wend.  ,  365 ;  Davison  v.  Johonnot,  7 
Met.  388;  Snowhill  v.  Snowhill,  2 
Green,  Ch.  20;  Brenham  v.  Davidson, 
51  Cal.  352;  Hoyt  v.  Sprague,  103 
IT.  S.  Supr.  613.  But  see  opinion  of 
Justices,  cited  in  4  K  H.  672;  Jones 
v.  Perry,  10  Yerg.  59. 

21.  SnowhiU  ▼.  Snowhill,  2  Green, 
Oh.  20. 

22.  Brenham  ▼.  Davidson,  51  Oal. 
352. 

23.  Boon  V.  Bowers,  30  Miss.  246; 
Nelpon  V.  Lee,  10  B.  Monr.  495. 

24.  Clarice  v.  Cordis,  4  Allen,  466. 


25.  Per  euiiam,  in  Brenhmm  v. 
Davidson,  51  Cal.  352.  An  act  of  the 
legislature  cannot  authorize  a 
stranger,  apart  from  guardianship,  to 
sell  an  infant's  land  or  other  prop- 
erty as  an  individual,  and  so  eonfer 
a  good  title;  and  certainly  no  act 
will  be  readily  interpreted  to  mean 
this.  The  ^le  is  supposed  to  be  au- 
thorized as  of  one  in  the  gaardian  or 
trust  capacity,  and  to  reqtiiTe  or  to 
respect  his  due  appointment,  Paty  v. 
Smith,  50  Cal.  153;  Lincoln  v.  Alex- 
ander, 52  Cal.  382.  See,  further,  Ex 
parte  Atkinson,  40  Miss.  17,  to  the 
effect  that  under  the  former  consti- 
tution of  that  State  no  probate  guar- 
dian could  be  appointed  over  a  child 
whose  father  was  Uving. 
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CHAPTER  V. 

RIGHTS  AND  DXJTJSB  OF  GUARDIANS  CONCERNING  XH£  WARD's 

PERSON. 

Bkction  872.  Division  of  This  Chapter. 

873.  Guardian's  Bight  of  Custo^. 

874.  Testamentary  Guardians. 

875.  Parent's  Rights  to  Custody. 

876.  Parent  *a  Right  of  Access. 

877.  Habeas  Corpus  to  Determine  Custody. 

878.  Guardian's  Right  to  Change  "Ward's  Domicile  or  Residence. 

879.  Right  to  Personal  Services  of  "Ward. 

880.  Guardian's  Duties  as  to  Ward's  Person;  In  General. 

881.  Liability  for  Support  of  Ward. 

882.  Support  by  Guardian  Before  and  After  Guardianship. 

883.  Board  Furnished  by  Guardian. 

884.  Services  of  Ward  to  Guardian  to  be  Credited. 

889.    Allowance  to  Parent  for  Ward's  Support;  Chancery  Rules. 

886.  Secular  and  Religious  Education  o^f  "Ward  by  Guardian. 

887.  Use  of  Income  or  Principal. 

§  872.  Division  of  This  Chapter. 

As  the  guardian  of  a  minor  stands  in  the  place  of  a  parent,  sub 
modOy  his  rights  and  duties,  so  far  as  concerns  the  person  of  his 
ward,  are  to  be  considered  correspondingly  with  those  of  a  parent. 
His  rights  relate  chiefly  to  the  ward's  personal  custody.  -  His 
duties  are  those  of  protection,  education,  and  maintenance.  These 
rights  and  duties  will  he  considered  at  length  in  the  present 
chapter, 

§  873.  Guardian's  Right  of  Custody. 

Guardianship,  generally,  carries  with  it  the  custody  of  the  ward's 
person.  This  is  especially  true  where  the  ward's  parents  are  both 
dead  or  incompetent  to  act,  for  natural  guardians  have  the  prior 
claim  to  custody  while  alive.  Someone  must  exercise  the  right  of 
custody  of  the  infant  when  the  natural  protector  is  wanting;  and 
who  is  more  suitable  than  the  officer  invested  by  law  with  the 
responsibility  of  paying  for  the  child's  education  and  maintenance  ? 
Hence  the  guardian's  title  is,  in  this  respect,  higher  than  that  of 
relatives  and  friends;  and  he  may  insist  upon  taking  the  child 
from  the  control  of  a  stepmother  or  grandmother,  or  from  any 
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person  to  whom  the  father  has  informally  committed  the  care.'* 
For  such  considerations,  however  material  in  determining  the 
selection  of  a  guardian,  become  superseded  by  the  actual  appoint- 
ment. And  it  has  been  said  that  the  decision  of  the  court  as  to 
the  guardian's  appointment  is  a  final  decision  as  to  the  care  and 
custody  of  the  ward,*^  but  guardianship  of  a  minor's  estate  gives 
no  right  to  custody  of  his  person,*'  although  custody  of  the  person 
may  be  given  to  the  guardian  of  the  estate.'* 

But  the  custody  of  infants,  as  we  have  seen,  is  a  subject  within 
the  free  discretion  of  courts  of  equity ;  and  where  the  interests  of 
the  ward  require  it,  the  care  of  his  person  will  be  committed  to 
others,*^  and  the  court  may  even  make  some  te'mporary  provision 
for  custody  pendente  lite.^^  Chancery  jurisdiction  applies  in  this 
respect  to  testamentary  and  chancery  guardianship.  The  good  of 
the  child  is  superior  to  all  other  considerations.  Of  this  the  court 
will  judge  in  each  case  by  the  circumstances,  and  make  orders 
accordingly,  both  as  to  actual  custody  and  as  to  the  persons  who 
may  have  access  to  the  child.  In  determining  where  the  infant 
shall  reside,  the  infant's  inclination  shall  have  considerable  weight, 
if  he  be  of  sufficient  age;  but  not,  it  would  appear,  during  the 
period  of  nurture.'*  As  to  probate  guardians,  it  is  to  be  added 
that  the  more  natural  course,  so  far  at  least  as  strangers  and  distant 


96.  Coltman  v.  Hall,  31  Me.  196; 
Bounell  v.  Berryhill,  2  Cart.  613; 
Johns  V.  Emmert,  62  Ind.  533. 

87.  Cottrell  v.  Booth,  166  Ind.  469, 
76  N.  E.  546 ;  Mason  v.  Williams,  165 
Ky.  331,  176  8.  W.  1171;  In  re 
Brown,  —  La.  — ,  44  So.  9^19 ;  In  re 
Lamb '3  Estate,  139  N.  Y.  8.  685; 
Senseman's  Appeal,  21  Pa.  8t.  331; 
Stringfellow  v.  Somervillfe,  95  Va.  701, 
29  8.  E.  685,  40  L.  B.  A.  623. 

88.  In  re  Healther,  50  Mich.  261, 
15  N.  W.  487.  See  Bell  v.  Bell's 
Ouardian,  167  Ky.  430,  180  8.  W. 
803  (one  remoTed  as  guardian  of  es- 
tate may  be  retained  as  guardian  of 
the  person). 

89.  Stone  v.  Duffy,  219  Mass.  178, 
106  N.  E.  595  (if  parent  unfit).  8ee 
Sparlcman  v.  Stout  (Tex.  Civ.  App.), 
212  8.  W.  526  (custody  not  awarded 
in  proceedings  for  appointment). 


80.  Boaeh  ▼.  Garrin,  1  Vea.  160; 
Macphers.  Inf.  119;  Story,  Eq  Juris. 
S  1341;  Ward  t.  Boper,  7  Humph. 
111. 

81. 1%  re  North,  11  Jnr.  7.  8ee  An- 
derton  ▼.  Tates,  15  E.  L.  &  Eq.  131 ; 
Smith  v.  Haas,  132  la.  493,  109  N. 
W.  1075  (although  guardian  already 
appointed).  See  McLain  v.  Brewing- 
ton  (Ark.),  211  8.  W.  174  (court  may 
properly  refuse  to  transfer  custody 
during  contest  over  guardianship). 

88.  Anon.  2  Ves.  Sen.  374;  Begins 
T.  Clark,  40  E.  L.  ft  Eq.  109 ;  People 
V.  Wilcox,  22  Barb.  178;  Boonell  t. 
Berryhill,  2  Cart.  613;  Bex  v.  Green- 
hill,  4  Ad.  &  El.  642 ;  Garner  ▼.  Gor- 
don, 41  Tnd.  92.  See  svpra,  85  873- 
875,  as  to  custody. 

The  tnshes  of  the  ward  will  not  dii- 
place  the  rights  of  the  guardian  as  to 
custody.  Pal  in  v.  Voliva,  158  lad. 
380,  63  N.  E.  760. 
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relatives  are  concerned,  is,  in  controversies  over  cnstodyj  to  apply 
for  the  removal  of  the  guardian  alrei^dy  appmnted,  and  for  the 
appointment  of  another  competent  to  take  actual  control  of  the 
ward's  person.** 

In  a  contest  over  the  custody  of  a  minor  between  guardians 
appointed  by  different  courts  the  best  interests  of  the  ward  should 
be  considered.** 

§  874.  Testamentary  Guardians. 

Testamentary  guardians  cannot  be  controlled  in  their,  rights  by 
expressions,  in  other  parts  of  the  will  appointing  them,  which 
amount  to  a  mere  recommendation.  A  case  of  this  sort  came 
before  Lord  Chancellor  Cottenham  in  1847.  The  testator  had 
appointed  testamentary  guardians  over  his  children  in  due  form, 
but  had  further  expressed  the  wish  that  in  case  of  his  wife's  death 
during  their  minority  they  should  be  placed  under  the  care  of 
certain  female  relatives.  The  wife  having  died,  the  female  rela- 
tives desired  to  assume  full  control.  The  Lord  Chancellor  refused 
to  accede  to  this  extent ;  but,  upon  his  suggestion,  an  arrangement 
was  effected,  satisfactory  to  all  parties,  so  as  to  give  the  immediate 
custody  to  the  relatives,  while  preserving  to  the  testamentary  guar- 
dian that  general  control  and  superintendence  which  it  was  his 
dutv  to  exerciso  under  the  will.*'' 

§  875.  Parent's  Rights  to  Custody. 

The  English  cases  are  numerous  where  the  mother's  claim  has 
been  postponed  to  that  of  the  testamentary  or  chancery  guardian.*' 
And  where  the  mother  clandestinely  removes  her  child,  the  court 
has  ordered  him  to  be  delivered  iip  to  the  guardian.*^  So  where 
she  procures  his  marriage  in  violation  of  the  statute.**     But  the 


33.  Under  a  State  code  which  pro- 
vides that  a  guardian  shall  not  be  en- 
titled  to  the  custody  of  the  ward  as 
against  the  parent  if  the  latter  be  "a 
suitable  person,"  the  court  on  ap- 
pointing a  guardian  should  leave  open 
the  question  whether  the  parent  is 
suitable.  McDowell  v.  Bonner,  62 
Miss.  278.  A  guardian  ia  not,  as  of 
rifrht,  entitled  to  the  custody  of  his 
ward  under  fourteen  years  of  age,  but 
the  interest  of  the  ward  will  be  con- 
sidered.    Heather,  He,  50  Mich.  261. 

One  of  the  child 's  grandfathers  was 


appointed  its  guardian;  afterwards 
another  one  adopted  it,  the  parent  be- 
fore dying  giving  it  orally  to  the  lat- 
ter; but  the  guardian's  right  to  the 
child's  custody  was  treated  as  su- 
perior.   Burger  v.  Fraltes,  67  la.  460. 

34.  Kelsey  v.  Green,  69  Conn.  291, 
37  A.  679,  38  L.  B.  A.  471. 

J5.  Knott  V.  Cottee,  2  Ph.  192. 

3e.  See  Macphers.  Inf.  119-121. 

87.  Wright  v.  Naylor,  5  Madd.  77. 

38.  Eyre  v.  Countess  of  Shaftesbury, 
2  P.  wins.  103 ;  Gilb.  Eq.  172. 


§   875  OUAJRDIAN   AND    WASD.  98S 

court  interferes  with  reluctance  as  against  the  mother^  where  no 
misconduct  on  her  part  appears,  especially  if  the  infant  is  of  tender 
years  or  delicate  constatutioi^  and  requires  maternal  care  and 
nourishment.  And  Lord  Eldon  observed,  in  a  case  where  the 
mother's  rights  came  in  conflict  with  those  of  the  testamentary 
guardian,  that  though  the  effect  of  the  appointment  of  a  guardian 
is  to  commit  the  custody  with  the  guardianship,  the  court  looks 
with  great  anxiety  to  the  execution  of  the  duty  belonging  to  the 
guardian,  and  the  attention  expected  to  be  paid  to  the  reasonable 
wishes  of  the  natural  parent •* 

The  right  of  chancery  courts  to  regulate  the  personal  custody 
of  infants  subject  to  probate  guardianship  has  also  been  asserted 
in  this  country.  This  principle  determined  the  decision  of  the 
court  in  the  New  York  case  of  People  v.  Wilcox.*^  Here  it  ap- 
peared that  the  parents  had  ^parated,  the  father  being  a  man  of 
intemperate  habits.  The  child,  by  the  father's  permission,  was 
'subsequently  brought  up  at  the  house  of  his  paternal  grandparents. 
Upon  the  father's  death,  the  grandparents  secured  letters  of  guar- 
dianship, without  notice  to  the  mother,  who  was  resident  else- 
where. She  afterwards  came  forward  and  claimed  control  of  her 
child,  then  only  nine  years  old.  It  appeared  that  the  child  was 
happy  and  well  provided  for  at  the  home  of  his  grandparents. 
But  it  also  appeared  that  the  mother  was  a  person  of  good  char- 
act-er,  and  that  no  sufficient  reason  existed  for  depriving  her  of  her 
natural  offspring.  The  child  was  therefore  taken  from  the  legal 
guardian  and  his  custody  awarded  to  the  mother;  the  interest  of 
the  child  being  duly  taken  into  considerationu 

But  whatever  might  have  been  the  language  of  the  court  in  this 
case,  it  is  apparent  that  the  circumstances  were  of  a  peculiar  char- 
acter. This  decision  turned  not  merely  upon  chancery  powers. 
It  recognized  the  deeper  principle  of  natural  law,  that  the  relation 
of  parent  and  child  shall  not  be  roughly  severed.  And  thus  we 
find  probate  guardianship  in  this  country  frequently  limited  hj 
positive  enactment,  so  as  to  reserve  to  the  parents,  or  in  other 
words  to  the  natural  guardians,  the  natural  control  of  their  own 
children  and  the  right  to  educate,  when  alive  and  competent  to 
transact  business.** 

S9.  Earl  of  Ileliester'fl  Oase,  7  Ves.  41.  See  Smith's  Prob.  Prae.  82  87: 

380.  Bamsay    v.    Bamsaj,    20    Wis.    507: 

40.  The  People  ▼.  Wilcox,  22  Barb.  ante,  §  817. 

178.  in  the  following  eaeee  the  right  of 
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Where  a  guardian  is  appointed  on  acootint  of  the  temporary 
disability  of  the  mother  the  child  may  be  remitted  again  to  her 
care  when  she  recovers/^  As  our  former  didcussion.  of  the  subject 
of  parental  custody  may  have  led  the  reader  to  infer,  the  American 
rule  is  not  uniform  in  this  respect;  and  as  to  testatnentary  and 
probate  guardians,  the  widowed  mother  is  in  some  States  preferred 
to  the  guardian,  while  in  others  the  guardian  is  preferred  to  the 
mother ;  the  legislature  frequently  supplying  the  definite  role  of 
guidance/* 

§  876.  Parent's  Right  of  Access. 

Chancery  will  grant  access  in  certain  cases  while  awarding  the 
custody  of  the  infant  to  othfer  persons.  Not  only  have  orders  of 
access  been  made  in  the  mother's  favor,  but,  after  her  death,  access 
has  been  allowed  to  ber  representatives.**  And  where  Lord  Hard- 
wicke  appointed  a  grandmother  guardian  in  preference  to  the 
father's  executor,  be  ordered  that  the  latter  should  have  free  ac- 
cess  to  the  infants.**  So  in  a  Greorgia  case  the  court,  while  con- 
firming the  guardian's  right  of  custody,  albwed  access  to  a  near 
relative  on  her  request.**  Where,  too,  a  decree  of  divorce  gives 
the  right  of  access  to  a  certain  parent,  not  even  a  testamentary 
fl^uardian  can  .refuse  obedience.*^ 

§  877.  Habeas  Corpus  to  Determine  Custody. 

Proceedings  on  a  writ  of  habeas  corpus  may  determine  the 
question  of  legal  custody  in  cases  of  this  kind.  But  a  child  in  the 
personal  keeping  of  his  guardian  is  in  legal  custody;    nor  can 


a  gaardian  to  the  custody  of  a  child 
"was  held  superior  to  that  of  the  mo- 
ther: Macready  v.  WUcox,  33  Conn. 
321;  Hovey  v.  Moms  (Ind.),  7 
Blackf.  559;  Ex  parte  Chambers,  221 
Mass.  178,  108  N.  E.  1070  (illegiti- 
mate child).  While  in  the  following 
cases  the  guardian's  rights  to  the 
custody  of  the  child  were  held  in- 
ferior to  those  of  the  parents:  Mc- 
Kinnon  v.  First  Nat.  Bank  (Fla.), 
82  So.  748;  Ballihan  y.  Motsehmann, 
179  Ky.  180,  200  8.  W.  358  (where 
parent  fit) ;  Mathews  ▼.  Wade,  2  W. 
Va.  464.  Bee  Ex  parte  Brown,  OS 
Kan.  6(53,  169  P.  405; 

43.  In  re  De  Saullea,  167  N.  T.  8. 
445,  101  Misc.  447. 


48.  Lord  ▼.  Hough,  37  Cal.  657; 
Ramsay  v.  Ramsay,  20  Wis.  507 ;  con- 
tra, Maeready,  ▼.  Wilcox,  33  Conn. 
321.  And  0ee  Peacock  v.  Peacock,  61 
Me.  211. 

44.  Ord  T.  Blackett,  9  Mod.  116; 
Macphers.  Inf.  120. 

Where  the  parents  are  fit  persons 
the  court  will  allow  them  to  have-  ac- 
cess to  children.  In  re  Ross'  Guar- 
dianship, 92  P.  671 ;  In  re  De  SauUes, 
167  N.  T,  S.  445,  101  Miso.  447. 

45.  Hunter  v.  Macrae,  17  Oct.  1738; 
cited  in  Macphers.  Inf.  121.  . 

46.  Sx  parte  Balston,  1  B.  M. 
Charlt.  119. 

47.  HUl  ▼.  HiU,  49  Md.  450. 
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unlawful  imprisonment  or  restraint  be  imputed  from  the  guar- 
dian's refusal  to  surrender  such  child  to  the  parent.**  On  the 
other  handy  the  court  cannot  entertain  habeas  corpus  to  restore  to 
the  guardian  a  child  forcibly  removed  by  the  parent,  unless  the 
child  is  actually  restrained  of  liberty.**  Besides  the  writ  of  haheas 
corpus,  there  is  a  remedy  by  petition  to  the  court  of  chancery."^ 
In  proceedings  at  the  present  day,  English  and  American,  whether 
by  habeas  corpus  or  in  chancery,  the  inclination  grows  to  make  the 
welfare  of  the  child  paramount  and  to  treat  the  award  of  custody 
as  an  equitable  matter;  even  though  the  wishes  of  a  parent  or  a 
testamentary  guardian  should  thereby  be  disregarded.** 

§  878.  Guardian's  Right  to  Change  Ward's  Domicile  or  Resi* 
dence. 

The  question  whether  the  guardian  may  change  the  ward's  domi- 
cile from  one  country  or  State  to  another  has  given  rise  to  much 
discussion.  In  England,  it  was  decided  that  the  surviving  parent, 
being  also  the  guardian,  was  competent  to  do  so."  The  case  came 
before  Sir  William  Grant,  and  was  argued  by  counsel  with  great 
learning  and  ability.  It  was  here  shown  that  the  best  Continental 
jurists  supported  these  views;  among  them,  Voet,  Rodenburgh, 
Bynkershoek,  and  Pothier.  This  is  the  leading  case  on  the  sub- 
ject, and  its  authority  has  been  fully  recognized  in  the  United 
States,^*  The  great  objection  to  a  change  of  the  infant's  domicile 
is  that  the  right  of  succession  to  personal  property  may  be  thereby 
affected;  and  it  seems  probable  that,  if  the  change  is  made  with 
fraudulent  intent,  to  the  ward's  injury  or  the  custodian's  private 
advantage,  it  will  not  be  sustained.  Moreover,  as  the  case  above 
referred  to  was  that  of  a  parent,  it  has  been  doubted  whether  a 
guardian,  as  such,  not  being  a  parent,  has  the  right  to  change  his 


48.  People  ▼.  Wilcox,  22  Barb.  178 ; 
Townsend  v.  Kendall,  4  Minn.  412; 
In  re  AndTews,  L.  R.  8  Q.  B.  153. 
The  guardian 's  assent  to  a  temporaxy 
custody  does  not  conclude  him.  Com- 
monwealth T.  Beedy  55  Pa.  St.  425. 

49.  Poster  v.  Alston,  6  How.  (Miss.) 
406. 

50.  Story,  Eq.  Juris.,  §  1340,  and 
cases  cited.  Concerning  statute  pro- 
cedure for  custody,  see  Peacock  t. 
Peacock,  61  Me.  211. 

51.  (1893),  2  Q.  B.  232;  People  v. 


Watts,  122  N.  Y.  238;  Lally  ▼.  Fiti 
Henry,  85  la.  49. 

Even  a  moiKetf  free  from  migeon- 
duet,  who  is  appointed  legal  guardian 
of  a  daughter  sixteen  years  old  can- 
not assume  custody  of  the  child  where 
the  latter 's  welfare  opposes,  Reg.  t. 
Gungall  (1893)  2  Q.  B.  232. 

53.  PotSnger  v.  Wightman,  3  Mer. 
6t.    And  see  preceding  chapter. 

5S.  Holyoke  ▼.  Haskins,  5  Piek.  20; 
2  Kent  Com.  227,  ». 
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ward's  domicile.  In  Pennsylv^ania  such  a  guardian's  authority 
has  been  denied,  independently  of  a  court's  permission,  and  the 
power  confined  to  the  parents/*  But  Chancellor  Kent  expresses 
dissatisfaction  with  such  a  doctrine,  and  considers  the  objection 
against  the  guardian's  power  too  refined  and  speculative/'  Other 
American  authorities  sustain  his  view,  though  in  general  assuming 
the  principle,  rather  than  asserting  it,  and  not  without  some  bias 
as  to  the  particular  consequences  to  result/*  The  particular  ques- 
tion does  not  seem  to  have  been  raised  in  England.  With  the 
facilities  of  modem  travel  and  the  liberal  intercourse  of  nations, 
the  tendency  increases  in  favor  of  the  guardian's  power  to  change 
in  good  faith  his  ward's  residence,  if  not  the  domicile,  and  even 
though  not  endowed  with  parental  authority.  This  principle  is 
the  more  readily  admitted,  so  far  as  different  counties  in  the  same 
State  are  concerned.*^  And  it  would  be  unwise  for  American 
courts  to  apply,  as  between  States  united  under  one  general  govern- 
ment, the  same  rigidly  exclusive  doctrines  which  foreign  countries 
differing  in  religion,  customs,  and  civil  institutions,  may  see  fit  to 
adopt  in  their  intercourse  with  one  another.  For  such  a  change 
might  be  for  the  direct  benefit  of  the  ward's  health,  education,  or 
personal  surroundings,  and  the  same  guardian  might  procure  a 
new  appointment  in  the  State  of  new  residence." 


64.  School  Directors  ▼.  James,  2 
Watts  &  Serg.  568  j  and  see  Story, 
Oonfl.  Laws,  §§  494,  504 ;  Estate  Anna 
M.  Fulton,  14  Phila.  298. 

55.  2  Kent,  Com.  227,  n.  (c),  where 
this  subject  is  fully  discussed. 

56.  See  Lamar  v.  Micou,  114  IT.  S. 
218,  where  with  the  guardian's  assent 
the  infants  acquired  a  grandmother's 
domicile. 

Where  clearly  disadvantageous  to 
the  ward  and  the  ward 's  kindred  and 
connections  this  right  is  not  favored. 
The  guardian's  right  to  change  the 
domicile  is  denied  where  such  change 
affects  the  ward 's  testamentary  capac- 
ity. Daniel  v.  Hill,  52  Ala.  430.  Or 
where  he  sent  the  ward  away  to  pre- 
vent a  marriage  against  his  wishes; 
such  marriage  not  being  an  objection- 
able one.   Wynn  v.  Bryce,  59  Ga.  529. 

57.  "Ex  parte  Bartlett,  4  Bradf.  221. 
But     the     guardian's     intention     to 


change  the  ward's  domicile,  especially 
in  the  case  of  a  very  young  child,  is 
not  to  be  presumed.  Marheineke  v. 
Grothaus,  72  Mo.  204.  Here  the  ques- 
tion arose  as  to  whether,  the  guar- 
dian having  died,  a  successor  in  the 
trust  was  to  be  appointed  in  a  dif- 
ferent county ;  which  would  have  been 
disadvantageous  to  the  ward. 

58.  rn  Wilkins's  Guardian,  146  Pa. 
St.  585  (1891),  School  Directors  v. 
James,  supra,  is  denied  or  distin- 
guished; and  a  guardian  was  permit- 
ted to  change  his  ward's  residence  for 
"bona  ftde  and  salutary  reasons,  with- 
out consent  of  the  domiciliary  court, 
by  bringing  the  ward  into  this  State 
and  taking  letters  in  the  new  jurisdie- 
tion  of  residence. 

A  mere  custodian  of  the  child  un- 
der the  guardian's  sanction  has  of 
course  no  right  to  change  the  ward^s 
domicile.     Mills  v.  Hopkinsville,  Am. 
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The  English. chancery  court  reluctantly  pennits  ltd  wards  to  be 
carried  out  of  the  national  jurisdiction.  The  Chancellor  in  De 
MannevUle  v.  De  Mamneville  restrained  a  father,  himself  an  alien, 
from  removing  his  child  to  a  foreign  country/*  In  other  cases, 
permission  has  been  granted  undeif  stipulations  for  the  benefit  of 
the  child ;  the  guardian  being  required  to  transmit  regular  returns 
to  the  court  with  vouchers,  and  to  bring  back  thB  ward  within  a 
specified  tima^^  Similar  orders  in  chancery  have  been  made  in 
this  country,  though  rarely.*^ 

§  879.  Right  to  Personal  Services  of  Ward. 

The  guardian  has  not  the  same  right  as  a  father  to  the  personal 
servicea  of  the  infant,  where  he  does  not  undertake  to  stand  in  loco 
parentis,^^  which  he  sometimes  does.  For  as  his  duty  to  educate 
and  maintain  is  limited  by  law  to  the  ward's  resources,  and  is  not, 
like  the  responsibility  of  a  parent,  absolute,  so  his  rights  are  those 
of  a  representative,  who  should  seek  to  add  to  the  trust  fund  in 
his  hands,  and  not  to  his  own  private  emolument**  . 


Dig.  1889;  AUgood  t.  WiUiams,  W 
Ala.  551. 

A  guardian  may  change  the  domi- 
cU,  of  the  ward  for  his  benefit.  Smidt 
V.  Benenga,  140  la.  899,  118  N.  W. 
439.  In  re  Kiernan,  77  N.  Y.  8.  924, 
33  Misc.  394. 

59.  10  Ves.  52.  See  Dawson  v.  Jay, 
27  E»  L.  &  Eq.  451. 

eo.  Jeffreys  v.  Vanteswartsworth, 
Bam.  141;  Jackson  v.  Hankey,  Jac 
265,  n.;  Stephens  v.  James,  1  M.  &K. 
637;  Lethem  v.  HaU,  7  Sin^.  141;  Tal- 
bot v,  JJarl  of  Shrewsbury,  18  L,  J. 
125.     See   Macphers.   Inf.   129-132. 

61.  Ex  parte  Martin,  2  HiU,  Eq.  71. 
Lord  Chancellor  Cottenham  has  ob- 
served, on  this  subject,  that  while  cir- 
cumstances may  ocur,  such  afl  the 
ill-health  of  the  ward,  so  as  to  render 
his  removal  necessary,  the  general  rule 
ought  to  be  against  permitting  an 
infant  ward  to  be  taken  out  of  the 
jurisdiction.  Ho  further  declared  his 
regret  that  this  rule  had  not  been 
more  strictly  adhered  to,  and  his  con- 
viction that  a  permanei^t  residence 
abroad  was  injurious  to  the  future 
prospects  of  English  children,  inas- 


much as  they  were  thua  deprived  of 
their  religious  opportunities,  sepa- 
rated from  their  natural  connections, 
estranged  from  the  members  of  their 
own  families,  withdrawn  from  those 
courses  of  education  which  their  con- 
temporaries were  pursuing^  and  accua- 
tomed  to  habits  and  manners  which 
were  not  those  of  their  own  eoimtiy, 
and  were  constant^  becoming  from 
day  to  day  less  and  less  adapted  to  the 
position  which  they  should  afterwards 
occupy  in  their  native  land.  Gamp- 
bell  V.  Mackay*  2  ^L  &  C.  31. 

62.  Phillips  V.  Davis,  2  Sneed,  520; 
Calhoun  y.  Calhoun,  41  Ala.  369; 
Crosby  v.  Crosby,  1  S.  C.  (N.  8.) 
337;  Armstrong  v.  Walknp,  13  QratL 
608.  Among  the  miscellaneous  items 
which  have  been  allowed  a  guardian 
in  his  accounts  may  be  mentioned 
that  of  "bona  fide  expenses  incurred  in 
removing  the  ward  to  another  State. 
Cummins  v.  Cummins,  29  lU.  452; 
Champlin  v.  Slocum  (B.  I.),  103  A 
706. 

68.  See  Bass  v.  Cook,  4  Port.  390; 
Bouv.  Diet.  ''Guardian;''  Bannister 
V.  Bannister,  44  Vt.  624;  Haskell  v. 
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Wiere  a  father  who  is  guardian  of  his  minor  children  cultivates 
a  farm  belonging  to  them  on  his  own  account  he  will  be  entitled  to 
its  proceeds  though  he  uses  their  labor  in  cultivating  it  if  he  has 
not  lost  the  right  to  their  services  by  failing  to  maintain  and 
educate  them.**  The  value  of  the  ward^s  services  to  the  guardian 
is  not  property  for  which  the  ^ardian  is  bound  to  account.**^ 

The  guardian  should  keep  the  ward  employed  wh«i  of  suitable 
age  and  capacity  so  that  he  may  not  exhaust  the  estate  by  his 
maintenance,®*  and  the  guardian,  acting  in  loco  parentis,  may  bind 
out  his  ward  as  an  apprentice  whenever  the  father  could  da  so. 
This,  however,  is  a  matter  almost  exclusively  of  statute  regulation. 
And  while  the  father  is  usually  held  liable  in  damages  for  his 
son's  breaci  of  contract,  it  would  seem  that  the  guardian  is  not 
personally  responsible  for  his  ward  unless  the  statute  makes 
him  so.*^ 

As  the  guardian  is  bound  to  promote  the  moral  welfare  of  the 
person  intrusted  to  his  care,  he  may  warn  off  from  the  ward's 
premises  any  persons  improper  for  him  to  associate  with,  and,  if 
necessary,  expel  them  forcibly.  This  right  is  to  be  reasonably 
construed;  and  in  the  use  of  means  and  the  amount  of  force 
necessary  to  effect  his  object,  he  is  allowed  a  liberal  discretion, 
such  as  a  parent  might  exercise  under  like  circumstances.*'  And 
in  many  other  respects  the  rights  of  a  guardian  resemble  closely 
those  of  a  parent  pro  tanto,^^ 

§  880.  Gtiardian's  Duties  as  to  Ward's  Person ;  In  General. 

The  guardian's  duties  as  to  the  ward's  person  are  those  of  pro- 
tection, education,  and  maintenance.  In  exercising  them,  ho  is 
bound  to  regard  the  ward's  best  interests.     Guardians^  as  we  have 

Jewell,  59  Vt.  91.    A  guardian  com-  66.  Marquess  v.  La  Baw,  82  Ind. 

mils  no  breach  of  duty  towards  his  550. 

ward  who  is  nearly  of  age,  in  permit-  67.  Velde  v.  Levering,  2  Rawle,  269. 

ting  the  ward  to  devote  all  his  wages  68.  Wood  v.  Gate,  10  N.  H.  247. 

towards    keeping   together    and   sup-  69.  Insane  persons  and  spendthrifts 

porting  his  orphan  brothers  and  sis-  cannot  manifestly  be  subjected  to  the 

ters.    Shurtleff  v.  Rile,  140  Mass.  213.  same  personal  restraint  and  custody  as 

Otherwise  serAbte  if  the  guardian  al-  infants.    But  the  fact  that  such  ward 

lowed  such  wages  to  be  devoted  to  occupies  his  own  house  affords  him  no 

vicious  and  improper  uses.     J6,  special   immunity   ?igainst   his    guar- 

64.  Parlin  &  Orendorff  Co.  v.  Web-  dian.     Accordingly,  it  has  been  held 

ster,  17  Tex.  Civ.  App.  631,  43  8.  W.  that   the   guardian   of  a   spendthrift. 

5fg^  r?ay  enter  the  dwelling-house  of  the* 

66.  Phnmi^lin  v.  Slocum  CH.  !.)»  103  latter,  in  the  performance  of  offici:il 

Xt  706.  duties,    without    his    permission    and^ 

63 
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seen,  are  seldom  appointed  where  there  is  not  some  property.  But 
even  though  the  ward  be  penniless,  we  are  not  to  suppose  that  one 
vested  with  the  full  right  of  custody  can  neglect  with  impunity 
those  oflSces  of  tenderness  which  common  charity  as  well  as  par- 
ental affection  suggest.  For  to  the  orphan, ie  stands  in  some 
sense  in  the  place  of  a  parent,  and  supplies  that  watchfulness,  care, 
and  discipline  which  are  essential  to  the  young  in  the  formation 
of  their  habits,  and  of  which  being  deprived  altogether,  they  had 
better  die  than  live. 

§  881.  Liability  for  Support  of  Ward. 

It  is,  however,  to  be  always  borne  in  mind  that  while  the  father 
is  bound  to  educate  and  maintain  his  minor  children  absolutelv 
and  from  his  own  means,  with  a  right  to  their  services  as  an  offset, 
no  such  pecuniary  responsibility  is  imposed  upon  a  guardian  who 
is  not  the  parent  or  does  not  undertake  to  stand  in  place  of  one. 
The  latter,  by  virtue  merely  of  such  trust,  need  only  use  for  that 
purpose  the  ward's  fortune.  Hence,  in  supplying  the  wants  of 
his  wards,  he  is  to  consider,  not  the  style  of  life  to  which  they 
have  been  accustomed,  so  much  as  the  income  of  their  estate  at 
his  disposal.  Whatever  their  social  rank  may  have  been,  he  may, 
provided  they  are  left  destitute,  place  them  at  work,  or,  if  they  are 
too  young  or  feeble,  surrender  them  to  some  charitable  institution; 
they  should,  if  old  enough  and  able,  be  kept  at  work  earning  their 
support.  An  agreement  may  thus  be  made  between  the  guardian 
and  some  relative  of  the  child  or  a  stranger,  for  the  fair  support 
of  the  ward  in  exchange  for  his  services.  He  should,  however,  act 
with  delicacy  and  prudence;  he  may  properly  consider  in  this 
cannection  the  habits  and  tastes  of  the  children  and  the  wishes  of 
their  relatives;  and  he  can  relieve  himself  of  responsibility  by 
asking  judicial  guidance.  The  courts  show  a  liberal  disposition  io 
protect  the  guardian  from  personal  liability  on  account  of  his  ward. 
And  if  a  guardian  has  permitted  the  ward,  at  his  own  cost,  to  re- 
main in  the  care  and  custody  of  another,  without  express  contract 
as  to  the  period  of  time,  he  may,  whenever  he  pleases,  terminate 
his  own  personal  liability  by  giving  notice.  Nor  does  it  affect  the 
case  that  his  ward  is  then  too  sick  to  be  removed.^* 

against  his  will.     State  v.  Hyde,  29  623;   Bredin  t.  Dwen,  3  Watta,  95; 

Conn.  564.  Huasey    v.    Boundtree,    Busb.     110; 

70.  Spring  v.  Woodworth,  4  Allen,  Qwaltney  v.  Cannon,  31  Ind.  227 ;  Me- 

J26;    OTerton    v.    Beavers,    19    Ark.  Daniel  v.  Mann,  25  Tex.  101;  Ford  v. 
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On  the  other  hand^  the  guardian  may  make  himself  liable  for 
his  ward  whenever  he  chooses  to  do  so,  and  makes  that  choice  mani- 
fest, like  anyone  else  in  lodo  parentis.  If  a  goardian  contracts 
with  another  to  support  his  ward,  he  may  become  personally  bound 
by  his  failure  to  limit  the  right  for  indemnity  to  the  esitate  in  his 
hands/^ 

Where  the  guardian  supports  the  wards  without  expectation  of 
reimbursement,  he  cannot  be  credited  with  the  expense  of  sup- 
port."    The  discretion  of  the  guardian  in  maintaining  the  ward 


Miller,  18  Lia.  Ann.  571;  Broim  y. 
Yaryan,  74  Ind.  305.  As  soon  as  one 
not  a  parent  or  in  IO0O  parentis  is  ap- 
pointed guardian  be  may  charge  for 
the  support  of  the  ward.  Pratt  v. 
Baker,  66  Vt.  70;  Moyer  t.  Fleteher, 
56  Hich.  508.  A  guardian  who  is  also 
stepfather,  and  maintains  the  wards 
in  his  family  and  receives  their  ser- 
vices,  may  be  allowed  a  reasonable 
sum  for  their  support.  Latham  v. 
Myers,  57  la.  519;  Marquess  v.  Le 
Baw,  82  Ind.  550;  In  the  Matter  of 
Estate  of  Mabel  Ward,  73  Mich.  230. 
The  guardian  cannot  charge  his 
ward's  estate  for  money  expended  in 
board  and  education,  unless  there  was 
no  parent  able  or  willing  to  provide, 
nnd  the  estate  justified  the  expendi- 
ture. State  V.  Boche,  91  Ind.  406. 
Nor  can  he  squander  his  ward 's  money 
in  paying  others  for  the  ward 's  main- 
tenance. Conant  v.  Souther,  80  Wis. 
656. 

Some  State  codes  require  that  the 
guardian  of  a  minor  who  has  a  father 
or  mother  shaU  not  expend  anything 
for  the  ward 's  support  without  a  pre- 
cedent order  of  court.  Darter  v. 
8peirSy  61  Miss.  148.  And  see  Stig- 
ler  V.  Stigler,  77  Va.  163.  If  the 
guardian  pays  in  such  cases  at  all, 
it  does  not  follow  that  he  must  pay 
into  the  parent's  own  hands.  Quinn 
T.  Hill,  6  Dem.  Sur.  39.  As  to  orders 
authorizeing  expenditure  for  the  sup- 
port of  a  lunatic,  see  Hambleton's 
Appeal,  102  Pa.  St.  50. 

71.  See  Lewis  v.  Edwards,  44  Md. 
":»n,  as  to  offset  for  the  services  of 


the  ward  to  one  who  sues  the  guar- 
dian for  his  board.    On  the  principle 
of  the  text,  a  ease  in  Vermont  was 
decided  a  few  years  ago.    The  guar- 
dian had  contracted  for  the  board  of 
his  ward,  at  a  dollar  and  a  half  s 
week|  fixing  no  limitation  as  to  time. 
The  person  furnishing  the  board  af- 
terwards notified  him  that  he  should 
raise  the  price  to  two  dollars  a  week, 
and  that  if  this  was  not  satisfactory 
the  ward  must  be  taken  away.     The 
guardian  did  not  take  the  ward  aw^y^ 
nor  on  the  other  hand  did  he  expressly 
accede  to  the  new  contract.     But  the 
court  inferred  from  the  citi^umfltance* 
that  he  had  made  hiowelf  personally 
liable  for  the  increased  rate.    It  was 
observed  in  this  case  that  the  guar- 
dian has  the  possession  and  control 
of  the  ward's  estate,  for  his  support 
and  maintenance,  and  has  the  power 
of  indemnifying  himself  for  any  con- 
tracts he  may  make;   that  it  is  his 
business  to  know  the  amount  and  situ- 
ation of  the  estate,  and  that  he  is  not 
obliged  to  incur  any  liability  beyond 
it.    If  he  do  so,  it  is  his  own  fault,  for 
which  others,  who  cannot  be  so  well 
possessed  of  this  knowledge,  ought  not 
to  suffer.    But  the  court  also  held  that 
under  the  above  contract  the  guardian 
was  not  personally  liable  for  extra 
charges  against  the  ward,  such  as  re- 
pairs on  clothing,  washing,  care  and 
medical   attendance    while    sick,    and 
burial  expenses.  Hutchinson  v.  Hutch- 
inson, 19  Vt.  437. 

72.  Forbes  v.  Ware,  172  Mass.  306, 
52   N.   E.    447;    In   re   Dahlmier,   78 
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will  not  usually  be  reviewed/*  and  he  may  be  allowed  for  such 
board  and  maintenance  of  his  ward  as  would  have  been  allowed  if 
he  had  made  prior  application.'*  Advances  may  be  made  to  the 
ward  in  a  proper  case/*^  The  guardian  cannot  relieve  himself 
from  responsibility  by  delegating  the  duty  of  support  to  the  ward 
himself  or  to  a  third  person,' 


7« 


§  882.  Support  by  Guardian  Before  and  After  Guardianship. 

The  guardian  may  be  allowed  for  payments  made  oiit  of  the 
estate  after  the  ward  comes  of  age  for  the  ward's  support/'  and 
not  usually  for  maintenance  of  infants  prior  to  his  appointment/* 

§  883.  Board  Furnished  by  Guardian. 

.  The  guardian  miay  be  allowed  for  board  furnished  the  ward.'* 
but  where  the  guardian  furnishes  board  for  the  ward  without  in- 
tending to  charge  for  it  he  cannot  later  make  a  charge  for  it.**  So 
where  the  guardian  took  a  bequest  made  to  tim  by  the  father  of 
the  ward  conditioned  on  his  caring  for  the.  ward  until  he  became 
of  age,  he  cannot  be  allovred  for  board  furnished.** 


Minn.  S20,  80  N.  W.  1130  (where 
seeond  husband  used  farm  of  children 
of  wife  by  first  husband  a6  his  own 
and  supported  all  out  of  it) ;  Abrams 
V.  United  States  Fidelity  &  Guaranty 
Co.,  127  Wis.  579,  106  N.  W.  1091,  5 
L.  K.  A.  575^  115  Am.  8t.  R.  1091. 
Qee  Trouth  v.  Brown,  186  111.  App. 
2^5  (no  charge  made  for  board  where 
ward  did  housework  and  no  charge 
in.tended). 

73.  In.  re  Boyes*  Estate,  151  Cal. 
143,  90  P.  454;  Gott  v.  Gulp,  45  Mich. 
265,  7  N.  W.  767.  See  Wheeler  v. 
Buke,  29  Tex.  Civ.  App.  20,  67  8.  W. 
909  (holdinfr  order  to  be  yoid  which 
dolegatea  to  the  ^lardian  the  duty  of 
determining  the  sum  necessary  for 
e(1ucation). 

74.  In  re  Boyps'  Estate,  151  Cal. 
143,  90  P.  454  (apportioned  numeri- 
cally among  wards) ;  Wilson  v.  Fi- 
delity Trust  Co.,  30  Ky.  Law  Rep.  263, 
97  S*  W.  753   (:  •  t  out  of  pTin^ipal)  ; 

Ward,  9S  N.  y.  R.  923,  49  Misc. 

rhite,  91  N.  Y.  S.  513, 
.  172. 


76.  Bliss  ▼.  Spencer  (Va.),  98  S.  E. 
5S3. 

77.  1%  re  Boyes'  Estate,  151  Cal. 
148,  90  P.  454. 

78.  Partis  t.  Bingham,  164  Ky.  444, 
175  8.  W.  6J9.  Conim,  State  €T  rel 
Strickland  v.  Strickland's  Adm'r,  90 
Mo.  App."  401  (even  before  his  ap- 
pointment). See  Logan  v.  Gay,  99 
Tex.  «03,  87  S.  W.  852,  90  S.  W.  861 
(as  to'  claims  for-  necessaries  fur- 
nished before  the  guardianship  com- 
menfced). 

7d.  In  re  Boyes'  Estate,  151  Cal. 
143,  90  P.  464;  Miller  v.  Lindemann, 
20«  m.  App.  130;  Bhodes  ▼.  Pra- 
zwT*s  Eptate  (Mo.  App.),  204  S.  W. 
547;  Cutting  v.  Scherzinger,  40  Ore. 
353,  68  P.  393,  69  P.'439;  Mumford 
V.  Rood,  153  N.  W.  931;  De  Cordova 
V.  Rogers,  97  Tex.  60,  75  8.  W.  16: 
Logan  V.  Gay,  99  Tex.  iB03,  90  8.  W. 
861  (reveraing  87  S.  W.  8'52). 

SO.  Stnte  ex  ret,  Garesche  v.  Siena 
(Mo.  1887),  6  S.  W.  71.  See  Piffip 
V.  Anderson  (Ark.),  208  S.  W.  428. 

81.  Ztt  re  Klein,  142  N.  Y.  8.  557, 
80  Misc.  377. 
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§  884»  ServictjB  of  W^rd  tp  Guardian  to  be  Ciredit^cl. 

Tile  guai^ian  citimat  be  allowed  anything  for. support  where  be 
bas.  bad  serviojes  from  the  ward  equal  iu.  value  to  the  expense  of 
mamtenance/'  and  whenever  he  takes  the  ward  into  bis  own 
liousebold  its  a  boarder^  the  value  of  the  child's  services  received 
must  be  computed  a»  against  any  charge  of  the*  guardian  for  care 
and  mainfcenaaoe.'* 

§885.  Allowance   to  Partnt  for  Ward's.  Support;    Chancery 
Rules. 

As  to  the  guardian's  own  charges  for  the  inaintenance  of  wards, 
there  cto  be  no  question  that  he  is  neither  obliged  as  such  to  main- 
tain his  wards  at  his  owli  expense,  nor  justified  in  appropriating 
their  earnings  to.  himself.  But  as  the  services  of  children  and  the 
cost  of  their  board  are  always  mutual  offsets^  the  courts  are  reluc- 
tant to  allow  charges  of  this  sort,  for  Or  against  a  gtiardian  who 
brinjgs  up  his  ward  in  his  own  family ;  more  especially  where  the 
claim  seems  to  have  been  made  up  from  afterthought,  and  without 
ppGviofis  stipulation.  Intention,  <m  his  part^  to  maintain  the 
ward  gratuitously  may  be  inferred  from  circumstances.  In  this 
sense  we  understand  certain  dicta  of  the  courts  to  the  effect  that 
a  guardian  cannot  charge  for  board  where  he  has  offered  to  bring 
up  the  ward  at  his  home  free  of  expense;  for  it  is  to  be  supposed 
that  there  is  mutuality  in  all  contracts,  and  that  reasonable  notice 
might  terminate  any  liability  which  had  no  fixed  limit.**  But 
there  are  circumstances  under  which  a  guardian's  promise  to  the 
ward  not  to  charge  him  for  board  would  be  void  for  want  of  con- 
sideration." 


I  CampbeU  y.  Clark,  63  Ark.  450,  Peebles^   42    Ala.    338,   reeognizei   a 

39  8.  W.  36S;  Marqn^ds  v.  La  Baw,  guardian's    claim    for    keeping    kis 

82  Ind.  550;  Sims  t.  BiSington,  50  ward 's  horse,  in  a  propet  ease.  Equity 

La.  Ann.  068,  24  So.  637.  disinelines   to   charge   for   a  "ward's 

83.  Otis  V.  Hall,  tl7  N.  Y.  131;  maintenance  for  the  benefit  of  the 
Marquess  t.  Le  Batr,  82  Ind.  550;  guardian's  general  creditors.  Grif- 
Starling  t.  Balkam,  47  Ala.  314;  fith  t.  Bird,  22  Gratt  73.  Or  to  allow 
Dawson  t.  Mann,  6  Ky.  Law  Bep.  the  guardian  for  supporting  the  ward 
296;  Clement  V.  Hughes,  13  Ky.  Law  before  his  appointment,  except  under 
Bep.  352;  17  S.  W.  285;  Hedges  v.  'strong  circumstances.  Olsen  v. 
Hedges,  24  Ky.  Law  Bep.  2220,  73  S.  Thompson,  77  Wis.  666.  Tmraped-up 
W.  1112.  claims  of  maintenance  are  of  course 

84.  Manning  ▼.  Baker,  8  Md.  44;  disallowed.  Jn  re  Esehrich,  85  Cal. 
Armstrong  v.  Walkup,  9  Gtatt.  372;  98;  Taylor  and  Others  ▼.  Hill,  86 
Hayden  v.  Stone,  1  Dut.  396;  Hen-  Wis.  ^9. 

dry  T.  Hurst,  22'  6a.  312;   Cunning-  85.  Keith  ▼.  Miles,  89  Miss.  442. 
ham  V.  Pool,  9   Ala.  615.     Owen  t. 
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As  the  father  is  bound  to  support  his  own  <jiildren,  ke  cannot, 
when  guardian,  claim  the  right  to  use  the  income  of  their  property 
for  that  purpose;  much  less  to  disturb  the  principal.**  But,  as 
we  have  seen,  a  father  is  allowed,  when  his  means  are  email,  to 
claim  assistance  from  their  fortunes,  to  bring  them  up  in  becoming 
style.*^  And  where  the  father,  when  acting  as  guardian  for  his 
own  children,  might  have  reimbursed  himself,  any  other  person, 
as  guardian,  maj  help  him ;  rather^  however^  for  the  future  than 
for  the  past.** 

Where  the  fatJber  is  a  fit  person  to  have  custody  of  the  child  the 
court  may  refuse  to  order  him  to  pay  for  its  support  to  a  guardian 
who  refuses  to  allow  the  father  to  have  custody,**  ))ut  where  the 


86.  Leach  y.  WUliams,  30  Ind.  App. 
413,  66  N.  B.  172;  Gorblay  v.  State, 
81  Ind.  62;  In  re  Tolifaro,  113  la. 
747,  84  N.  "W.  W6;  In  re  Carter,  120 
la.  215,  94  N.  W.  488;  Clement  v. 
Hughes,  13  Ky.  Law,  352,  17  8.  W. 
285;  Huffman  y.  Hatcher,  178  Kj. 
8,  198  8.  W.  236;  Windon  y.  Stewart, 
43  W.  Va.  711,  28  S.  !E.  776;  Town  of 
Fairhayen  y.  Howland,  216  Mass.  149, 
103  K.  £.  302  (grandfather  by  sta- 
tute made  liable  for  support  of  indi- 
gent grandchildren).  See  In  re  Put- 
ney, 114  N.  T.  S.  556,  61  Misc.  1. 

87.  Corbaley  y.  State,  81  Ind.  62 
(father  unable  to  work) ;  Hedges  y. 
Hedges  (Ky.  1902),  67  8.  W.  835; 
Harper  y.  Payne,  24  Ky.  Law  Rep. 
2301, 73  8.  W.  1123 ;  Watson  y.  Watson 
(Ky.),  209  8.  W.  524;  McGreary  y. 
McGreary,  181  Mass.  539,  63  N.  E. 
917;  In  re  Ward's  Estate,  73  Mich. 
220,  41  N.  W.  431;  Fitzsimmons  y. 
Fitzsimmons,  81  Mo.  App.  604. 

86.  Maephers.  Inf.  219;  Clark  y. 
Montgomery,  23  Barb.  464;  Beasley 
y.  Watson,  41  Ala.  234;  Welch  y. 
Burris,  29  la.  186;  Myers  y.  Wade, 
«  Rand.  444;  Walker  y.  Crowder,  2 
Ired.  Eq.  478.  See  wpra,  §§  793, 794. 
As  to  parents,  and  those  like  a  step- 
father who  choose  to  stand  in  place 
of  a  parent,  the  rules  of  maintenance 
which  haye  already  been  stated  ap- 
ply to  sueh  allowances,  in  a  guar- 
dian's accounts.    If  the  guardian,  or 


the  person  with  whose  claim  he 
charges  himself,  was  of  adequate 
means,  and  bound  legaily  ^  maintain 
the  child  as  parent,  or  fully  under- 
took to  supply  the  place  of-  parent, 
education  and  support  cannot  gener- 
ally be  allowed  from,  the  ward 'a  es- 
tate. Bradford  y.  Bodfish,  39  la. 
681;  Douglas's  Appeal,  82  Pa.  St. 
169;  Snoyer  y.  Prall,  i8  "N*.  J.  Eq. 
207;  Horton's  Appeal,  94  Pa.  St  62. 
The  expense  of  past  maintenance  is 
the  less  readily  allowable.  Folger  ▼. 
Heidel,  60  Mo.  284.  Yet  future  main- 
tenance is  chargeable  where  the 
ward's  means  were  disproportionate 
to  the  parent's  and  needful  to  pre- 
yide  in  suitable  style;  and  eyen  past 
maintenance  may  be  thus  allowed. 
Supra,  §§  793,  794.  Ajid  if  one  in 
place  of  parent  has  undertaken  the 
function  upon  some  such  proyiao,  the 
ward's  income  may  be  used.  The  cir- 
cumstances may  always  be  considered 
and  the  proportionate  means  as  be- 
tween the  ward  and  the  person  ful- 
filling the  parental  functions.  Voes- 
sing  y.  Yoessing,  4  Redf.  360.  The 
guardian  of  an  insane  ward  may  prop- 
erly charge  for  the  expense  of  board- 
ing the  ward  at  an  insane  asylum; 
the  ward's  estate  being  sufficient  for 
such  expenditure.  Corcoran  y.  Allen, 
11  R.  L  567. 

88.  In  re  Ross '  Ouardianship,  9t 
P.  671. 
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guardian  is  appointed  because  the  father  i&  unfit  there  is  an 
implied  promise  on  his  part  to  paj  for  support.  A  probate  guar- 
dian who  is  step-father  to  his  wards  will  readily  be  presumed  to 
stand  to  them  in  the  place  of  a  father,  so  far  as  liability  for  their 
support  and  a  right  to  their  services  are  concerned ;  and  this  rule 
may  apply  where  he  occupies  their  house  for  many  years,**  but  in 
41  proper  case  a  stepfather  not  being  bound  to  support  the  child 
may  have  an  allowance  for  such  support.*^ 

And  the  widow  will  not  usually  be  allowed  for  the  board  of  her 
child  *^  unless  she  is  in  straitened  circumstances.**  And  a 
widow  who  is  primarily  liable  £ot  the  support  of  her  children  will 
usually  be  allowed  for  their  support  only  the  income  from  their 
^estate.**  A  mother  who  is  the  guardian  of  her  infant  child  cannot 
be  allowed  for  motherly  services  rendered  to  it,  but  only  for  cash 
expenditures.*' 

The  allowance  of  money  for  the  maintenance  and  education  of 
infants  constitutes  an  important  branch  of  the  English  as  con- 
trasted with  our  American  chancery  jurisprudence.  Generally 
speaking,  whenever  application  is  made  for  the  appointment  of  a 
chancery  guardian,  maintenance  is  also  applied  for;  and  the  guar- 
dian receives  no  more  than  the  annual  sum  fixed  bv  the  court. 
The  ward's  whole  fortime  is  held  at  the  disposal  of  the  court, 
whether  the  infant  wa5  made  a  ward  by  suit  or  otherwise.  If  a 
suit  be  pending,  the  guardian  receives  his  allowance  through  the 
receiver  or  some  other  officer  of  the  court.  If  there  be  no  suit 
pending,  the  executor  or  trustee  pays  the  annual  sum  fixed  by  the 
court;  and  if  the  whole  proceeds  of  real  estate  be  ordered  for 
maintenance,  the  tenants  are  safe  in  attorning  to  the  guardian. 
But  parties  making  payment  are  discharged  only  to  the  extent  of 
the  allowance  decreed.** 


90.  Mulhern  v.  McDavitt,  16  Gray, 
404;  wpra,  §  6S6. 

91.  Miller  ▼.  Lindemann,  206  IH. 
App.  130  (only  after  notice  to  guar- 
dian that  he  will  claim  allowance ) ; 
Ontting  V.  Scherzinger,  40  Ore.  353, 
68  P.  393,  69  P.  439.  See  In  re 
Klunch,  68  N.  Y.  S.  629,  33  Misc. 
267. 

W.  In  re  Grant,  166  N.  T.  640,  60 
N.  E.  1111:  Donncll  v.  Dansby 
(Okla.),  159  P.  317;  J.  H.  Cox  &  Co. 
T.  Fisher  (Okla.),  161  P.  171. 


98.  Williams  v.  Clarke,  81  N.  Y.  8. 
381,  82  App.  Div.  199;  Wing  v.  Hib- 
bert,  20  Ohio  Cir.  Ct.  B.  404,  11  O. 
C.  D.  190. 

94.  Ellis  V.  Soper,  111  la.  631,  82 
N.  W.  1041. 

95.  Keeney  V,  Henning,  64  N.  J. 
Eq.  65,  53  A.  460.  See  In  re  Boyes' 
Estate,  151  Cal.  143,  90  P.  454  (under 
some  circumstances  mother  may  bo 
paid  for  services). 

96.  Macphers.  Inf.  106;  Ex  parte 
Starkie,  3  Sim.  339.     Chancery  will 
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Testamentary  guardians  are,  however,  frequently  authorized  by 
the  testator  t6  apply  at  discretion  from  the  income  of  the  infant's 
fund,  or  from  the  capital,  for  his  support;  iEtnd  such  discretion 
will  not  be  controlled  so  long  as  the  guardian  acts  in  good  faith. 
But  trustees  and  guardians  frequently  procure  an  order  of  main- 
tenance,  notwithstanding,  in  order  to  relieve  themselves  of  all 
responsibility/'  Doubts  were  formerly  entertained  of  the  power 
of  chancery  to  interfere  in  these  and  other  cases  where  the  infant 
had  not  been  made  a  ward  -of  chancery  by  suit  No  such  doubts 
now  exist,  however ;  and  the  court  will,  on  petition,  and  witho^it 
formal  proceedings  by  bill,  settle  a  due  maintenance.*' 

A  decree  of  court  authorizing  the  guardian  to  apply  the  entire 
income  of  the  estate  to  the  support  of  the  child  will  be  applied  to 
the  successor  of  the  guardian  even  though  the  father.** 


§  886.  Secular  and  Religious  Education  of  Ward  by 

Courts  of  chancery  treat  the  guardian  as  the  proper  judge  of  the 
place  where  his  ward  shall  be  educated,  and  will,  if  nqcessary,  issue 
orders  to  compel  obedience.  But  if  guardians  disagree  as  to  the 
mode  of  their  ward's  education,  the  court  will  exercise  its  own 
discretion,  and  will  not  consider  itself  bound  by  the  wishes  of  the 
majority.^ 

It  is  the  duty  of  the  guardian  to  give  the  ward  suitable  education 
in  the  business  which  he  will  be  called  upon  to  follow.*  Parol 
evidence  of  the  deceased  father's  wishes  is  admissible,  and  the 


control  the  discretion  of  trustees  as 
to  allowance.  In  re  Hodges^  L.  R.  7 
Ch.  B.  754. 

Macphers.  Inf.  213;  Litesey  v. 
Harding^  TamL  460;  French  v. 
DaTidson,  3  Madd.  396;  Collins  v. 
Vining,  1  C.  P.  Cooper,  472.  In  Mis- 
sissippi the  sum  for  maintenance  and 
education  must  be  fixed  in  chancery. 
Bait  on  V.  Jones,  51  Miss.  585.  But  as 
to  personal  estate,  the  American  rule 
is,  usually,  that  if  the  court  would 
have  authorized  the  expenditure  upon 
application  before  it  was  made,  the 
expenditure  will  be  sanctioned  upon 
settlement  of  the  guardian  *3  accounts. 
Rinker  v.  Streit,  33  Gratt.  663. 

97.  Goods   of  Sartoris,   1   Curteis, 

no, 

98.  Story,  Eq.  Juris.,  §  1354,  and 


cases  cited.  And  see  Kettletas  t. 
Gardner,  1  Paige,  488, 

Trustees  may  be  authorized  by  the 
terms  of  the  trust  to  expend  a  certain 
sum  for  maintenance  and  support  of 
children.  It  is  generally  understood 
that  the  expenses  of  education  are 
thus  include.  Breed  ♦s  Will,  1  Ch. 
D.  226.  Trustees  under  a  will  thus 
authorized,  and  in  effect  testament- 
ary guardians,  are  not  comx>elled  to 
pay  over  such  moneys  to  a  statute  or 
probate  guardian.  Capps  ▼.  HicV- 
man,  d7  111.  429. 

99.  In  re  Plumb,  53  N.  Y.  8.  55?, 
24  Misc.  249,  2  Gibbons,  447. 

1.  Story,  Eq.  Juris.,  §  1340;  Mac- 
phers.  Inf.  121 ;  Tremain  'a  Case,  Stra. 
168 ;  Hall  v.  Hall,  3  Atk*  721. 

2.  Perrin  v.  Lepper,  73  Mieh.  454, 
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court  will  pay  attention  tp  9uch  wishes,  although  ijxformally  ex- 
pressed^ iu  jiidgiiig  of  the  mode  of  education  of  children  aa  well 
as  in  the  appointing  of  a  guardian,'  and  the  parent's  wishes  as  to 
the  religious  education  of  the  ward,  should  be  followed/ 

The  subject  of  a  child's  religious  education  received  much  con- 
sideration in  a  late  English  case,  where,  notwithstanding  the 
father's  directions  in  his  will  appointing  a  testamentary  guardian 
who  was,  like  himself,  a  Koman  Catholic,  a  daughter  nine  years 
old  was  allowed  to  remain  with  her  mother,  a  Protestant,  and  to 
be  brought  np  in  the  same  religious  faith ;  and  this  against  the 
guardian's  wishes,  tardily  expressed.  An  antenuptial  agreement, 
made  between  the  husband  and  wife,  stipulating  that  boys  of  the 
marriage  should  be  educated  in  the  religion  of  the  father,  and  girls 
in  that  of  the  mother,  was  indeed  declared  of  no  binding  force  as 
a  contract ;  and  yet  it  was  added  that  this  agreement  would  have 
weight  with  the  court  in  considering,  after  the  father^s  death, 
whether  he  had  abandoned  his  right  to  educate  this  daughter  in 
his  own  religion.  The  welfare  of  the  child  was,  under  the  circum- 
stances, deemed  a  very  important  consideration/  In  a  still  later 
case  chancery  considered  that  it  was  most  for  the  benefit  of  the 
child  to  be  educated  as  a  Roman  Catholic*  But  on  the  whole,  in 
cases  of  doubt  the  English  courts  incline  to  favor  Protestant 
education  as  for  the  child's  welfare/ 

§  887.  Use  of  Income  or  Principal. 

The  doctrine  has  been  repeatedly  declared  that  no  guardian  can 
expend  more  than  the  income  of  his  ward's  estate  without  proper 
judicial  sanction.  This  is  the  settled  rule  in  chancery,  and  it  is 
■universally  applicable  in  the  United  States.*     And  a  similar  prin- 


40  N.  W.  S59;  In  re  Alexander,  79  N. 
J.  Eq.  226,  81  A.  732. 

3.  Anon.,  '2  Vea.  Sen.  56;  Oamp- 
beU  ▼.  Mackay,  2  M.  &  C.  34;  oonira^ 
Storke  v.  Storke,  3  P.  Wms.  51. 

4.  In  re  Lamb's  Estate,  139  N.  Y. 
S.  685  (thot^gh  father  had  neglected 
child). 

5.  Andrews  v.  Salt,  L.  B.  8  Ch.  622. 
See  In  re  Newbery,  L.  B.  1  Ch.  263, 
where  the  deceased  father's  wishes 
preyailed,  as  against  the  mother  and 
the  children,  so  that  the  minor  chil- 
dren might  not  be  taken  to  worship 
at  a  chapel  of  the  ''PlTmouth  Breth- 


ren." And  see  In  re  Agar-Ellis,  27 
\V.  B.  117;  eupra,  Part  III,  ch.  X, 
where  the  general  subject  of  a  child 's 
education  and  maintenance  is  dis- 
cussed. 

e.  Clarke,  JBe,  21  Ch.  D.  817.  See 
also  Montagu,  Se,  28  Ch.  D.  82. 

7.  Violet  Nevin,  Be  (1891),  2  Ch. 
299;  Lacon  v.  Lacon,  2  Ch.  496;  Scan- 
Ian,  5c,  40  Ch.  D.  200. 

8.  Whitledge's  Heirs  v.  Callis,  25 
Ky.  403;  Baker  v.  Lane  (Ky.  1909), 
118  8.  W.  963;  Collins  v.  Slaughter, 
1  Ky.  Law  Eep.  261;  Griflath's  Ex'r 
V.  Bybee,  24  Ky.  Law  Bep.  666,  69  8. 
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ciple  prevails  under  the  civil  law.*  But  to  what  extent  the  guar- 
dian renders  himself  personally  liable,  by  exceeding  the  income 
without  previous  sanction  of  the  court,  is  not  quite  clear.  The 
English  rule  is  undoubtedly  strict.  But  as  to  probate  guardians, 
and  in  modem  practice,  legal  formalities  have  been  considerably 
relaxed;  though  the  rule  is  still  that  the  capital  should  not  be 
encroached  upon  without  judicial  leave,  to  meet  expenditures 
which  are  beyond  the  ward's  means,  however  suitable  to  his  social 
position.  In  most  of  the  United  States  the  guardian  is,  doubt- 
less, justified  in  breaking  the  principal  fund,  under  strong  or  sud- 
den circumstances  of  necessity,  for  the  benefit  of  his  ward,  and  he 
may  leave  his  conduct  to  the  subsequent  approval  of  the  court 
when  he  presents  his  accounts.  In  cases  of  risk  and  uncertainly, 
however,  the  proper  course  is  to  obtain  a  previous  order.** 

It  is  sometimes  provided  by  statute  that  a  guardian  can  be 
allowed  for  expenditures  out  of  the  principal  only  where  there 
has  been  previous  authority  from  the  court.**  but  otherwise  such 


W.  767 ;  Fidelity  Trust  Co.  v.  Butler, 
28  Ky.  Law  Rep.  1268,  91  S.  W.  676; 
Chubb  V.  Bradley,  58  Mich,  268,  25 
N.  W.  186;  In  re  Brown,  141  N.  Y.  S. 
193,  80  Misc.  4;  Whitfield  v.  Burrell, 
54  Tex.  Civ.  App.  567,  118  S.  W.  153; 
Rinker  v.  Streit  (Va.),  33  Gratt.  663; 
CampbeU  v.  O'Neill,  69  W.  Va.  45^, 
72  S.  E.  732 ;  /»  re  Bostwick,  4  Johns. 
Ch.  100;  Myers  v,  Wade,  6  Band.  444; 
Lawrence  v.  Speed,  2  J.  J.  Marsh. 
403;  Villard  v.  Chovin,  2  Strobh.  Eq. 
40;  State  v.  Clark,  16  Ind.  97;  Beeler 
V.  Dunn,  3  Head,  87 ;  Oakley  v.  Oak- 
ley, 3  Dem.  140;  Dowling  v.  Feeley, 
72  Ga.  557.  See  Louisiana  rule  as  to 
the  authority  of  a  family  meeting. 
Succession  of  Melina  Webre,  36  La. 
Ann.  312. 

9.  Payne  v.  Scott,  14  La.  Ann.  760. 
See  Louisiana  rule  as  to  authority  of 
family  meeting.  Succession  of  Webre, 
36  La.  Ann.  312. 

10.  Story,  Eq.  Juris.,  §  1355 ;  Chap- 
line  V.  Moore,  7  Monr.  150;  Davis  v. 
Harkness,  1  Gilm.  173;  Davis  ▼. 
Roberts,  1  Sm.  &  M.  Ch.  543;  Roy- 
Fton  V.  Royston,  29  Ga.  82;  Foteaux 
T.  Le  Page,  6  Clarke  (Ta.\  123;  Gil- 
bert V.  McEachen,  38  Miss.  469 ;  Phil- 


lips V.  Davis,  2  Sneed,  520;  Cummins 
V.  Cummins,  29  HI.  452;  Cohen  ▼. 
Shyer,  1  Tenn.  Ch.  1912.  Some  State 
codes  lay  down  a  strict  rule  concern- 
ing the  previous  sanction  of  the  court 
to  exceeding  the  ward 's  income.  Boyd 
T.  Hawkins,  60  Miss.  277;  Eysarte  t. 
George,  63  Miss.  143;  Boscoe  y.  Mc- 
Donald, 91  Mich.  270;  Jones  v.  Par- 
ker, 67  Tex.  76.  But  in  other  8tat«s 
ratification  by  the  court  is  equivalent 
to  a  previous  authority.  Killpatrick  's 
Appeal,  113  Pa.  St.  46 ;  Ward,  Se,  73 
Mich.  220;  Rhode  v.  Tuten,  34  8.  G. 
496. 

11.  Campbell  v.  Clark,  63  Ark.  450, 
39  S.  W.  262 ;  Hudson  v.  Newton,  88 
Ark.  223,  103  S.  W.  170;  McQueen  v. 
Fisher  (Ga.  App.).  95  S.  E.  1004; 
Hazelrigg  v.  Pursley,  69  m.  App. 
467;  Hubbell  v.  Hubbell,  5  La.  Ann. 
524 ;  Sims  v.  Billington,  50  La«  Ann. 
968,  24  So.  637;  In  re  Watson,  51  La. 
Ann.  1641,  26  So.  409;  Eastland  ▼. 
Williams'  Estate,  92  Tex.  113,  46  S. 
W.  32,  45  S.  W.  412;  Blackwood  v. 
Blackwood's  Estate,  92  Tex.  478,  47 
S.  W.  483,  49  S.  W.  1045;  Freedman 
V.  Vallic  (Tex.  Civ.  App.  1903),  75  8. 
W.  322;  Logan  v.  Gay,  99  Tex.  603, 
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expenditures  may  be  albwed  if  proper  without  prior  authority,'* 
but  the  court  may  refuse  to  authorize  such  expenditures  in  ad* 
vance*^'  In  some  cases  the  principal  may  be  used  when  it  becomes 
botlt  reafionabie  and  necessary  ^*  to  exceed  the  ward's  income,  and 
the  judicial  sanction  is  granted  accordingly.  Thus  courts  of  chan- 
cery, or  eren  of  probate,  authorize  the  capital  to  be  broken  upon, 
or,  if  need  be,  the  whole  estate  to  be  consumed,  where  the  property 
is  small  and  the  income  inadequate  for  support.^^  As  where  the 
ward's  education  is  nearly  completed,  especially  if  he  will  thereby 
be  fitted  for  a  profession.  Or  where  the  ward  is  mentally  or  physi- 
cally unfit  to  be  bound  out  as  an  apprentice.**  So,  too,  in  case  of 
extreme  sickness,  or  other  emergency,  or  for  the  burial  of  a  dead 
ward,  where  an  unusual  and  sudden  outlay  becomes  necessary." 
And  the  guardian  can  anticipate  the  income  of  one  year  in  supply- 
ing the  casual  deficiency  of  another."  And  he  may  treat  an  in- 
crease of  value  in  his  ward's  property  as  income.*'  And  he  may 
use  the  accumulated  profits  of  previous  years  where  necessary.     A 

90  S.  W.  861;  Murph  v.  MeCnllongh,       433,  89  8.  W.  731,  28  Ky.  Law  Rep. 


40  Tex.  Civ.  App.  403,  &0  8.  W.  69; 
Dallas  Trust  &  Savings  Bank  t. 
Pitchford  (Tex.  Civ.  App.),  208  8. 
W.  724 ;  Harktader  v.  Bonham,  88  Va. 
247,  16  8.  E.  159;  Gayle  v.  Hayes' 
Adm  'r,  79  Va.  542. 

12.  In  re  Boycs'  Estate,  151  Cal. 
143,  90  P.  454;  In  re  Carter,  120  la. 
215,  94  N.  W.  488;  Des  Moines  Sav. 
Bank  v.  Krell,  176  la.  437,  156  N.  W. 
858  (to  provide  home);  Hoga's  Ba- 
tate  V.  Look,  134  Mich.  361,  96  N.  W. 
439,  10  Det.  Leg.  N.  473;  In  re 
Klunck,  68  N.  Y.  8.  629,  33  Misc. 
267;  Duffy  v.  Williams,  133  N.  C.  195, 
45  8.  E.  548;  Cutting  v.  Scherainger, 
40  Ore.  353,  68  P.  393,  69  P.  439; 
Rinker  v.  Strcit  (Va.),  33  Gratt.  663; 
Bliss  V.  Spencer  (Va.),  99  S.  E.  593. 

13  In  re  Barry,  61  N.  J.  Eq.  135, 
47  A.  1052.  See,  however,  Watson  v. 
Watson  (Ky.),  209  S.  W.  524. 

14.  Williams  v.  Williams  (Ala.),  81 
So.  41  (where  father  is  unable  to 
support  them) ;  Little  v.  West,  145 
Ga.  563,  89  8.  E.  682;  Whitledge's 
Heirs  v.  Callia,  25  Ky.  403;  Common- 
wealth V.  Lee.  120  Ky.  433,  86  8.  W. 
990,  27  Ky.  Law  Rep.  806,  120  Ky. 


596  (when  ivard  so  young  or  of  in- 
firm health  that  he  cannot  work) ; 
Hudson  V.  Hudson,,  160  Ky.  432,  169 
8.  W.  891  (holding  that  where  the 
ward  is  sick  and  in  pressing  need 
payments  may  be  ordered  made  to 
him  out  of  principal) ;  Griffith's 
Ex'r  V.  Bybee,  24  Ky,  Law  Rep. 
666,  69  8.  W.  767  (marriage  and  111- 
neaa  of  ward) ;  Gott  v.  Culp,  45  Mich; 
265,  7  N.  W.  767  (where  future  prob- 
able resources  justify  it) ;  In  re 
Ward's  Estate,  73  Mich.  220,  41  N. 
W.  431;  Anderson  v.  Silcox,  82  8.  C. 
109,  63  8.  E.  128. 

15.  McDowell  v.  Caldwell,  2  McC. 
Ch.  43;  Farrance  v.  Viley,  9  E.  L.  & 
Eq.  219;  Roseborough  v.  Roseborough, 
3  Baxt.  314. 

16.  Johnston  v.  Coleman,  3  Jones, 
Eq.  29t>;  Campbell  v.  Golden,  79  Ky. 
544. 

17.  Long  V.  Norcom,  2  Ired.  Eq. 
354 ;  In  re  Clark,  17  E.  L.  &  Eq.  599 ; 
Hobbs  V.  Harlan,  10  Lea,  268. 

18.  Carmichael  v.  Wilson,  3  Moll. 
87;  Bybee  v.  Tharp,  4  B.  Monr.  313. 

19.  Long  V.  Norcom,  2  Ired.  Eq. 
354;  Macphers.  Inf.  337,  338. 
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young  lady  who  is  a  ward  may  be  allowed  small  sums  by  way  of 
spending-money  for  her  personal  needs^  apart  from  wbat  may  be 
actually  necessary  to  eat  and  wear.*®  In  short,  the  guardian  is 
allowed  a  liberal  discretion  in  expenditures  for  maintenance  and 
education,  so  long  as  he  refrains  from  encroaching  upon  the  ward's 
capital ;  ^^  and  in  extreme  cases  he  may  intrench  upon  the  eapital 
itself  where  this  is  for  the  ward's  welfare.  So  it  is  held  that  he 
is  limited  in  his  disbursements^  not  to  the  income  of  the  ward's 
estate  actually  in  his  hands,  but  to  the  income  of  the  ward's  estate 
wherever  situated-^*  The  maintenance  of  property  from  whidl 
income  is  derived  should  be  considered  in  £xing  income  of  the 
ward's  estate.** 

The  order  in  which  the  ward's  property  should  be  expended  for 
liis  support  and  education  is  as  follows :  first,  the  income  of  the 
property;  next,  if  that  proves  insufficient,  the  principal  of  per- 
sonal property;  lastly,  if  both  are  inadequate,  the  ward's  real 
estate,  or  so  much  of  it  as  may  be  necessary.  A  court  should 
protect  personal  capital  while  there  is  income,  and  realty  while 
there  is  income  or  personal  capital  at  all.  The  ward's  real 
estate  can  never  be  sold,  except  under  a  previous  order  of  court. 
If  or  can  a  guardian  use,  in  maintaining  his  ward,  the  proceeds  of 
real  estate  sold  for  the  purpose  of  reinvestment  only,  any  more 
than  he  could  have  used  the  real  estate  itself.  He  should  ask  to 
sell  for  the  purpose  of  maintenance.**  In  fair  instances  a  court 
has  ordered  a  sale  of  the  ward's  real  estate  for  reimbursement  of 
the  guardian's  expenses  of  support,  though  petition  in  advance  is 
the  safer ;  **  but  a  guardian  who  has  enough  personalty  of  the 
ward  cannot  charge  the  ward's  realty  by  his  contracts.** 

ItO,  Karney  v.  Vale,  56  Ind.  542.  back  the  amount  from  such  person. 

21.  Brown  v.  Mullins,  24  Miss.  204;       Chubb  v.  Bradley,  58  Mich.  268. 
Speer  v.  Tinsley,  55  (5a.  89.  23.  Wepjman   t.  Wegman,   52   La. 

22.  Foreman  v.   Murray,  7  Leigh,       Ann.  1309,  27  So.  SS9. 

412;  Maclin  V.  Smith,  2  Ired.  Eq.  371.  24.  Strong  v.  Moe,  8  Allen,  125; 

And  see  In  re  Coe  's  Trust,  4  K.  &  J.  Rinker  v,  Street,  33  Gratt.  663.    See 

199.     If  the   guardian   pays   money  St.  Joseph's  Academy  v.  Augustine, 

from  the  principal  of  his  ward's  es-  55  Ala.  493. 

tate    to    a    suitable   person    for    the  25.    Bellamy   y.   Thornton    (1894), 

ward  *8  support,  and  the  money  is  rea-  Ala. 

Bonably  expended,  he  cannot  recover  26.    Roscoe   ▼.    McDonald    (1894), 

Mich. 


1005  THS    WABD*S  £STATS.  §    888 


CHAPTER  VI. 

BIOH'bs  AKD  DUTIBS  OF  THE  GUAKDIAN  AB  TO  THE  WAEDB  ESTATE. 

Section  888.  In  General;  Leading  Principles. 

889.  Guardian's  General  Powers  and  Duties  as  to  Ward's  Estate. 

89a  Duty  of  Loyalty;  Not  to  Make  Money  from  Sstate. 

891.  ^.uthoxity  Before  or  After  Tenpination  of  Office. 

892.  Guardian  Has  No  Title  in  Ward's  Estate. 

893.  Character  in  Which  Holds  Funds. 
'  894.  Bight  to  Possession  of  Estate. 

89&.  .  Qolleetipn  of  Assets. 

896.  What  Property  is  Assets  of  the  Estate. 

^97.  Beasonable  Time  Allowed  for  Investment. 

898.  Character  of  Investments. 

.  $99.  Separation  of  Fonds. 

9.00.  Reinvestment. 

901.  .  Statutes  Covering  Investments. 

902.  When  Chargeable  with  Interest  on  Investments. 

903.  Loans  by  Guardian. 

904.  Banjc  Aeeounts.         . 

905.  Expenditures  Allowed. 

906.  Payment  of  Debts. 

.    .    907.  Continuance  .in  Business. 
'   ^'     ^08.  "Liability  for  iCegligence  or  Fraud.  '  '       ' 

9t)9.  Effect  of  Guardian's  Unauthorized  Acts. 

91p.  Contracts  in  General. 

911,,  Contracts  for  Necessaries. 

912.'  Contracts  for  Services  to  Ward  or  Estate.     '''   ' 

.   '     dl3.  Protnissory  Notes.  . 

,    914^.  Loans  to  Guardian. 

915,  Management  of  Ward's  Real  Estate  an  Detail. 

ffl6.  Deeds  of  Property. 

917.  Repairs  and  Insurance.      • 

.       91^4  Lease. 

919.  Mortgage  or  Pledge. 

920.  Guardian's  Occupation  of  Land. 

921.  Changes  in  Character  of  Ward's  Property;  Sales;  Exchanges, 

..   922.    Right  to  Sue  and  be  Sued  as  to  Ward's  Estate. 

92a.    Guardian's  Right  of  Action  for  Benefit  of  Ward. 

'624.  ■  Parties. 
'    925;    Oompromise  of  Claims. 

,926;    Arbitration,  .  : 

§  888.  tn  General ;  Leading  Principles. 

We  have "  seen '  tliat  chaiicery  gnaT*diaiis  hare  only  a  Hitiited 
authority  over  the  estates  of  their  wards,  inasmuch  a^  the  court 
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makes  a  fixed  allowance,  to  be  consumed  in  maintenance  and  edu- 
cation, leaving  the  bulk  of  the  infant's  estate  in  the  hands  of 
executors,  trustees,  or  its  own  officers.  In  tkis  country  guardians 
•almost  invariably  assume  the  full  management  of  their  wards' 
fortunes,  unless  restrained  by  the  will  of  the  testator ;  and  when- 
ever they  do  so  they  are  bound  by  the  principles  which  regulate 
the  general  conduct  of  all  trustees  and  bailees.  Ordinary  pru- 
dence, care,  and  diligaice  ahoald  be  therefore  the  correet  standard 
as  applied  wherever  the  trust  is  not  purely  gratuitous. 

The  leading  principle  recognized  by  chancery  in  supervising 
the  guardian's  conduct  is,  as  in. the  appointment  or  award  of 
custody,  that  the  ward's  interests  are  of  constant  consideration. 
Ilenoe  two  observation^  ar6  to  be  liiade  at  the  outset  of  this  chap- 
ter. The  first  is,  that  unauthorized  acts  of  the  guardian  may  be 
sanctioned  if  they  redound  to  the  ward's  benefit;  while,  on  the 
other  hand,  for  unauthorized  acts  by  which  the  ward's  estate 
suflFers,  the  guardian  must  pay  the  penalty  of  his  imprudence.^ 
The  second  is,  that  the  guardian's  trust  is  one  of  obligation  and 
duty,  and  not  of  speculation  and  profit."  We  shall  have  occasion 
to  apply  these  observations  as  we  proceed. 

§  889.  Guardian's  General  Powers  and  Duties  as  to  Ward's 
Estate. 

Among  the  most  obvious  powers  and  duties  of  the  guardian  in 
the  management  of  his  ward's  property  are  these :  To  collect  all 
dues  and  give  receipts  for  the  same.  To  procure  such  l^acies 
and  disftributive  shares  from  testators  or  others  as  may  have  ac- 
crued. To  take  and  hold  all  property  settled  upon  the  ward  by 
way  of  gift  or  purchase,  unless  some  trustee  is  interposed.  To 
collect  dividends  and  interest,  and  the  income  of  personal  property 
in  general.  To  receive  and  receipt  for  the  rents  and  profits  of  real 
estate.  To  receive  moneys  due  the  ward  on  bond  and  mortgage. 
To  pay  the  necessary  expenses  of  the  ward's  personal  protection, 
education,  and  support.  To  deposit  properly  and  invest  and  rein- 
vest all  balances  in  his  hands.  To  sell  the  capital  of  the  ward's 
property,  change  the  character  of  investments  when  needful,  con- 
vert real  into  personal  and  personal  into  real  estate,  in  a  suitable 
exigency;   but  not  without  judicial  direction.     To  account  to  the 

S7.  Milner  v.  Lord  Harewood,  18  S$.  2  Kent,  Com.  229i 

Ves.  Jr.   259;    Capehart  v.   Huey,   1 
Hill,  Ch.  405. 
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ward  or  his  legal  representatives  at  the  expiration  of  his  trust. 
And,  in  general,  e&peciallj  if  recompensed,  to  exercise  the  same 
prudence  and  foresight  which  a  good  busimess  man  would  use  in 
the  management  of  his  own  fortanes,  though  under  more  guarded 
restraints.^* 

The  guardian  should,  in  managing  the  affairs  of  his  ward,  exer- 
cise the  same  prudence  which  an  ordinarily  prudent  man  exercises 
in  his  own  affairs  of  like  nature,^^  and  is  not  liable  for  honest 
errors  in  judgment,^*  and  it  is  the  policy  of  the  courts  to  sustain 
if  possible  irregular  acts  of  a  guardian  where  done  in  good  faith 
apd  without  detriment  to  the  estate.** 

A  guardian  has  no  right  to  make  a  gift  out  of  the  edtate.^' 
Informal  advic^  by  a  judge  cannot  be  relied  on  as  protection  by 
the  guardian.**; 

§  890.  Duty  of  Loyalty ;  Not  to  Make  Money  from  Estate. 

The  guardian  is  bound  for  ordinary  diligence  if  compensated, 
and  for  slight  diligence  at  all  events,  on  the  usual  footing  of  a 
bailee  of  property. 

It  is  to  be  observed,  however,  that  chancery  not  only  punishes 
corruption,  but  treats  with  suspicion  all  acts  and  circumstances 
evincing  a  disposition  on  the  guardian's  part  to  derive  undue 
advantage  from  his  position.  This  rule  is  applicable  to  trustees 
in  general.  The  trust  should  be  managed  exclusively  in  the  in- 
terest of  the  cestui  que  trust;  or,  in  case  of  guardianship,  for  the 

matters  are  all  that  can  be  expected) ; 
Beynolds'  Api)eal,  70  Mo.  App.  576; 
Taylor  v.  Kellogg,  103  Mo.  App.  258, 

77  S.  W.  130 ;  In  re  Bielby  's  Estate, 
155  N.  Y.  S.  133,  91  Misc.  353  (should 
inform  himself  of  condition  of  es- 
tate) ;  Scoville  v.  Brock,  79  Vt.  449, 
65  A.  577 ;  Elliott  *8  Adm  'r  v.  Howell, 

78  Va.  297.  See  Perrin  v.  Lepper,  72 
Mich.  454,  40  N.  W.  859;  Detroit 
Trust  Co.  V.  Hunrath,  168  Mich.  180, 
131  N.  W.  147. 

SI.  In  re  Wisner's  Estate,  145  la. 
151,  123  N.  W.  978. 

32.  DuflPy  V.  McHale,  35  R.  T.  16,  85 
A.  36. 

83.  Norris  v.  Norris,  83  N.  Y.  S.  77, 
85  App.  Div.  113. 

34.  In  re  Kimble,  127  la.  665,  103 
N.  W.  1009. 


K  Genet  v.  Talmadge,  1  Johns.  Ch. 
3;  Jackson  ▼.  Sears,  10  Johns.  435; 
Eichelberger 'b  Appeal,  4  Watts,  84; 
8wan  ▼.  Dent,  2  Md.  Ch.  Ill ;  Cren- 
shaw V.  Crenshaw,  4  Bich.  Eq.  14; 
Chapman  v.  Tibbita,  33  N.  Y.  289. 
One  who  is  liable  as  a  debtor  to  the 
T'ard  is  not  entitled,  when  sued,  to 
question  the  validity  of  the  guardian 's 
appointment,  not  even  though  he  be  a 
«o-heir.  Johnson  v.  Blair,  126  Pa. 
St.  426. 

30.  In  re  Wood's  Estate  &  Guar- 
dianship, 159  Cal.  466,  114  P.  992; 
Wainright  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591 ;  Alcon  v.  Coons,  82 
N.  E.  ft2;  Layne  v.  Clark,  152  Ky. 
310,  153  S.  W.  437;  Gott  v.  Gulp,  45 
Mich.  265,  7  N.  W.  767  (honesty, 
kmdneas  and  ordinary  skill  in  money 
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ward's  benefit.  The  guardian  cannot  reap  any  benefit  from  the 
nse  of  the  ward's  money.  He  cannot  act  for  ids  own  benefit  in 
any  contract  or  purchase  or  sale  as  to  the  subject  of  the  trust  If 
he  purchases  in  his  character  as  guardian,  he  preftumptiyely  uses 
his  ward's  funds  for  that  purpose.  If  he  settles  a  debt  upon 
beneficial  terms,  or  purchases  it  at  a  discount,  the  advantage  is  to 
accrue  entirely  to  the  ward's  estate,*'  and  the  guardian  cannot 
acquire  adverse  interests  in  the  ward's  property,^  and  where  he 
makes  investments  which  he  should  have  made  as  guardian  he  will 
be  charged  as  trustee  of  the  ward.'^  Where  the  guardian  pur- 
chases for  himself  at  sales  of  his  ward's  property,  his  conduct  will 
be  closely  scrutinized.     But  where  no  fraad  appears,  and  the  sale 


S5.  White  t.  Parker,  8  Barb.  48;  2 
Kent,  Com.  229;  Diettrich  ▼.  Heft,  5 
Barr,  87;  Clowes  ▼.  Van  Antwerp,  4 
Barb.  416;  Lefevre  t.  Laraway,  22 
Bfirb.  168;  Eennaird  ▼.  Adams,  11  B. 
Monr.  102 ;  Sparhawk  v.  AUen,  1  Fos- 
ter (N,  H.),  9;  Heard  ▼.  Daniel,  26 
Miss.  451;  Jennings  ▼.  Eee,  5  Ind. 
257. 

A  guardian  1$,  like  other  trusteei, 
hound  not  to  reap  any  personal  bene- 
fits from  use  of  the  ward's  funds.  . 
Peadro  v.  Carriker,  168  111.  570,  48 
N.  E.  102 ;  Boyd  ▼.  Boyd,  176  111.  40, 
51  N.  E.  782,  68  Am.  St.  B.  169  (ward 
is  not  barred  by  delay  of  18  years  to 
assert  his  rights) ;  American  Surety 
Go,  of  New  York  v.  Sperry,  171  HI. 
App.  56;  Charles  v.  Witt,  88  Kan.  484, 
129  P.  140;  Moyer  v.  Fletcher,  56 
Mich.  508,  23  N.  W.  198 ;  Brandau  v. 
Greer,  95  Mi38.  100,  48  So.  519;  Pat- 
terson V.  Booth,  103  Mo.  402,  15  S. 
W.  643. 

As  a  guardian  must  not  reap  un- 
due benefit,  he  cannot  make  a  collu- 
sive sale  or  improve  the  property  for 
his  own  benefit.  Lane  v.  Taylor,  40 
Ind.  495.  He  must  not  derive  profit 
by  setting  fictitious  values,  but  ac- 
count according  to  true  valuations. 
Titles  adverse  to  the  ward's  interest 
cannot  be  disposed  of  for  his  own 
benefit  and  to  the  ward's  detriment. 
Spelman  v.  Teriy,  15  N.  Y.  Supr.  205. 
If  the  guardian  has  a  life  interest 


in  land  of  which  the  ward  is  seiied 
in  fee,  he  cannot  apply  to  the  ward 
the  whole  cost  of  removing  an  enenm- 
brance,  principal  and  interest.  Bonme 
V.  Majbin,  3  Woods,  C.  C.  724. 

56.  Hawkins  v.  Beeves,  112  Ark. 
389, 166  8.  W.  562;  Ingram  ▼.  Heints, 
112  La.  496,  36  Sa  507;  Boudreaux 
V.  Lower  Terre^Bonne  Befining  ft  Mfg. 
Co.,  127  La.  98,  53  So.  456;  Johnston 
v.  Loose,  201  Mich.  259,  167  N.  W. 
1021  (guardian  cannot  purchase  for 
himself  dower  interest  of  widow  in 
ward's  land) ;  ToT^n  of  Thornton  v. 
Oilman,  67  N.  H.  392,  39  A.  900  (one 
who  buys  from  the  guardian  with  no- 
tice takes  no  vaUd  title);  Hoiton  v. 
Maine,  21  B.  I.  126|  46  A.  403;  Gulf, 
C.  &  S.  F.  Ry,  Co,  Yj  Lemons  (Tex. 
Civ.  App.) ,  152  S.  W.  1189.  See  Cahill 
V.  SeitZy  86  N.  Y.  8.  1009,  93  App. 
Div.  105.  See  In  rv  Stude'a  EaUte 
(Iowa),  162  N.  W.  10;  Mann  v.  Mc- 
Donald, 10  Humph.  (.Tenn.)  275.  He 
cannot  contract  with  himself  as  a 
guardian,  so  aa  to  force  his  ward 
into  a  compromise  settlement  of  claims 
with  his  other  creditors.  Cabell  v. 
Shoe  Company,  81  Tex.  104^ 

57.  Haynes  v.  Montgomery,  96  Ark. 
573,  1.32  S.  W.  651;  Taylor  v.  Calvert, 
138  Ind.  67,  37  N.  E.  531;  Donlon  v. 
Maley,  110  N.  E.  92 ;  Perry  v.  Elgin, 
15  Ky.  Law  Rep.  855,  26  S.  W.  4; 
Succession  of  Hawkins,  139  La.  <22S, 
71  So..  492. 
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appears  beoieficial  to  the  ward,  the  more  reflfiOMble  doctrine  is  that 
the  tranaactiou  is  sustainable  in  equity ,  subject  to  the  ward's  sub- 
sequent election^  on  reaching  majority,  to  disaffirm  the  sale.  The 
guardian,  meanwhile,  takes  the  legal  title ;  more  especially  if  the 
sale  was  conducted  through  a  third  party,  who  afterwards  conveyed 
to  him.*'  The  ward"  is  entitled  to  any  profits  made  with  his  money 
by  the  guardian.** 

Where  a  guardian  speculates  with  his  ward's  funds,  or  employs 
them  in  his  own  business,  he  must  account  for  the  profits.  As 
this  IS  a  clear  breach  of  trust,  compound  interest  is  piroperly 
chargeable.  It  would  seem  to  be  the  true  rule  in  equity,  where 
large  profits,  which  ou^it  to  have  gcme  to  the  credit  of  the  cestui 
que  trust,  are  appropriated  by  his  trustee,  to  require  them  to  be 
turned  in  on  account;  and  to  impose  compound  interest  instead, 
with  annual  or  other  periodical  rests  as  a  penalty  only  when,  there 
are  practical  difficulties  in  the  way  of  enforcing  such  a  rule  or  as  a 
beneficial  option  to  the  ward.  For  it  is  obvious  that  in  this 
country  a  guardian  can  frequently  afford  to  pay  compound  interest 
for  the  use  of  his  ward's  money,  if  he  is  suffered  to  retain  the  full 
profits  of  the  speculation  for  •  himself .*"  It  has  been  held  that 
where  a  guardian  employs  his  ward^s  money  in  a  business  which  he 
allows  his  son  to  manage,  with  a  portion  of  the  profits  as  his  com- 
pensation, and  the  transaction  is  free  from  fraud^  he  is  not  charge- 
able with  his  son's  share  of  the  profits.** 

«     • 

8$.  Ex  parte  Lacey,  6  Yes.  S25;  Le«  gnardliM  as  weU  as  that  of  the  ward, 

f evre  v..  Larawaj,  22  Barb.  168 ;  Chor-  the  giiardiaa  may,  at  a  aala  under 

'pexming's; A^rpeal,  32 'Pa.  6t.   315;  the  deed,  bid  in  the  property  in  his 

Hoskilia  v.  Wi]80By4D^.AiBatt243;  .  own.  rig^t  to  protect  himself  iM  weU 

Blackmore  v.  Shelby,  8  Humph.  489;  as  his  ward.     Bunel  v.  I^ester,  203 

Crump  ei  o2.,  K«  par<«^  16  Lea,  732;  Mo.   429,   101   8.   W.   69;    Same   ▼. 

Brockett  v.  Richardson,  .61  Miss.  766;  Springfield  Sav.  Bank,  101  6.  W.  78. 

Hudson,  y.  Helmes,.  23  Ala.  66 &.    But  39.  Martinez  ▼.  Meyers,   181  Ala. 

see   Bea!   y.   Harmon,  38    Mo.   435.  293, 61  So.  810;  Chanslory.Ohanslor's 

In  Missouri,  under  .the  Spanish  laws,  Trustees^  74  Ey.  6.63;  In  re  Allard, 

the  .guardian   might   purchase.' lands  49  Mont.  219,  141  P..661.- 

of   his   ward   with   the   eourt'JB   per-  40.  Meyers  ▼.  Martinet,   172   Ala. 

mission*      MeNair    v.    Hant,    5    Mo.  641,  55  So.  498    (where  claim  made 

300.    See  Boyer  t.  East,  161  N.  Y.  for  profits,  interest  on  principal  and 

560,    66    N.:  E.    114,    76    Am.    St.  profit*  charged);  Goff's  Guardian  v. 

B.  290   (alfg.  49  N.  Y.  8.   1133,25  Goff,  123  Ky.  73,  93  8.  W.  625,  29 

App.  Div.   625)    (guardian  who  has  Ey.  Law  Bep.  501;  Spear  v.  Spear,  9 

also  a  dower  interest  may  purchase  Bich.  Eq.   184;   Lowry  t.  State,   64 

at  foredosnre  sale).  Ind.  421;  Beed  v.  Timmlns,  52  Tex. 

Where  a  deed  of  trust  taken  by  a  84. 

gnai'diaiL    Mettrss    the    debt    of    the  41.  Eyle  ▼.  Bamett,  17  Ala.  306. 

64 
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§  891.  Authority  Before  or  After  Termination  of  Office. 

The  guardian  will  not  be  allowed  for  expenses  incurred  previous 
to  his  appointment,*^  and  he  has  no  authority  to  take  funds  of  the 
estate  after  resignation.*' 

§  892.  Guardian  Has  No  Title  in  Ward's  Estate. 

The  guardian  as  a  general  rule  has  no  legal  title  to  the  personal 
property  of  the  ward/*  or  to  his  interest  in  real  estate,*"  but  takes 
the  proceeds  of  the  sale  of  trust  property.*'  The  l^al  title  to 
stock  issued  to  A.  B,,  Guardian,  is  in  him  individually,  and  on  his 
death  descends  to  his  representatives.*^ 

§  893.  Character  in  Which  Holds  Funds. 

One  who  is  executor  of  a  will  and  also  guardian  of  one  of  the 
devisees  will,  after  s^  settlement  of  the  estate,  be  regarded  as  hold- 
ing funds  as  guardian,*'  and  a  guardian  who  takes  funds  of  the 
ward  will  be  estopped  to  deny  that  he  took  them  as  guardian.** 

§  894.  Right  to  Possession  of  Estate. 

A  guardian  has  the  custody  and  control  of  the  ward's  estate.'* 
lN"or  can  he  with  safety  permit  the  administrator  of  the  estate  of 
his  ward's  father  to  control  property  of  which  he  is  the  legal 
custodian.  And  he  must  hold  an  administrator  to  account  in  all 
cases.^* 

42.  In  re  Tyndall,   102  N.  T.   S.  47.   Williams    v.    Farmera'    State 

211,  117  App.  Div.  294;  In  re  Grant,  Bank  of  Sparks  (Ga.  App.),  97  8.  E. 

166  N.  Y.  640,  60  N.  E.  1111  (affg.  249. 

67  N.  Y.  S.  654,  56  App.  DiY.  176),  4S.  Stet©    to    Use    of    Jaeobs    t. 

(in  obtaining  eustody,  etc.).  Hearst,  12  Mo.  365,  51  Am.  Dee.  167. 

48.  Hendrix  v.  Bichards,  57  Neb.  49.  Francis  t.  Sperry  (Okla.),  176 

794,  78  N.  W.  378.  P.  732. 

44.  Judson  v.  Walker,  155  Mo.  166,  50.  Hallinan  v.  Hearst,  133  Cal. 
55  S.  W.  1083;  Seilert  v.  McAnally,  645,  66  P.  17,  55  L.  B.  A.  216;  Bomff 
223  Mo.  505,  123  S.  W.  1064;  Title  V.  Stipp,  126  Ind.  32;  In  re  Stade's 
Guaranty  &  Snrety  Co.  v.  Cowen  Estate  (Iowa),  162  N.  W.  10;  Cro- 
(Okla.),  177  P.  563;  oontra,  Hunter  foot's  Ex'r  v.  Durall,  3  Ky.  Law 
▼.  Lawrence's  Adm'r,  II  Grat.  (Va.)  Bep.  641;  Boas's  Adm'r  ▼.  Milliken, 
111,  62  Am.  Dec.  640.  4   Ky.  Law  Bep.   448;   Thompson  t. 

45.  Howard  v.  Pope,  109  Ga.  259,  Thompson,  20  Ky.  Law  Bep.  979,  47 
34  S.  E.  301;  Louisville  Trust  Co.  v.  S.  W.  1088;  Strite  ▼.  Purst,  112  Md. 
Kidd,  29  Ky.  Law  Bep.  382,  93  8.  W.  101,  76  A.  498 ;  United  States  Fidelity 
38.  See  Higginson  t.  Wathen,  20  Ky.  ft  Guaranty  Co.  t.  Citicens'  State 
Law  Bep.  332,  46  S.  W.  21;  Louisville  Bank  of  Langdon,  36  N.  D.  18,  161 
Trust  Co.  V.  Kidd,  29  Ky.  Law  Bep.  N".  W.  563  (trust  relationship  arises) ; 
382,  93  8.  W.  38.  In  re  Bolin's  Estate,  22  Okla.  851, 

46.  Cady  v.  Lincoln,  100  Miss.  765,  98  P.  934 ;  Tolbert  ▼.  Bolin,  Id, 

57  So.  213.  51.  Wills 's  Appeal,  22  Pa.  St.  325; 
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The  will  cannot  require  the  testalnentary  guardian  to  delirer 
the  infant  ward  his  estate  upon  his  marriage.'* 

§  895.  Collection  of  Assets. 

It  is  the  guardian's  first  duty  to  collect  the  assets  of  the  estate 
as  speedily  as  possible,*^*  which  duty  is  fixed  by  law  and  cannot  be 
governed  by  the  wishes  of  the  ward,** 

Choses  in  action  should  be  reduced  to  possession  without  unnec- 
essary delay;  **  to  which  we  should  add,  however,  that  incorporeal 
personalty  of  various  kinds  serves  in  modem  times  for  a  long- 
continued  investment.  4-11  claims  should  be  collected  as  prudej^ce 
may  require,  concerning  which  the  guardian  has  been  .'p}3^t  upon 
inquiry,"' or  the  court  may  authorize  a  judgment  to  be  sold  where 
it  appears  that  it  cannot  be  collected  without  delay*°^ 

In  collecting  outstanding  debts  or  prosecuting  cUiins  a  reason- 
able time  is  to  be  allowed  the  guardian.  Ordinary  prudence  and 
diligence  is  the  rule;   and  for  culpabje  negligence  subjecting  the 


Clark  V.  Tompkins,  1  S.  C.  (N.  S.) 
llBj  Coggins  v.  Flythe,  11^  N.  C. 
103;  Denholm  v.  MeKay,  :14S  Mass. 
434. 

92.  Hudson's  Onardian  r.  Hadaon, 
160  Ky.  432,  169  8.  W.  891. 

58.  Independent  Order  of  Mutual 
Aid  V.  Stahl,  64  lU.  App.  314;  United 
States  Fidelity  &  Guaranty  Co.  v. 
State,  40  Ind.  App.  136,  81  N.  E. 
226  (should  pay  debt  he  owes  estate) ; 
Boaz's  Adm'r  ▼.  Milliken,  4  Ey.  Law 
Bep.  448 ;  Fairex  ▼.  New  Orleans  City 
B.  Co.,  36  La.  Ann.  60;  Pertnit  t. 
Damare,  50  La.  Ann.  893,  24  So.  681 ; 
Norris  ▼.  Baumgardner,  97  Md.  534, 
55  A.  619;  Strite  ▼.  Furst,  112  Md. 
101,  76  A.  498;  Daffron  ▼.  Modern 
Woodmen  of  America,  190  Mo.  ApjK 
303,  176  S.  W.  498;  Mason  ▼.  Ackley, 
62  Okla.  157,  152  P.  846;  Ma3on  v. 
Bvans,  52  Okla.  484, 153  P.  133;  Dun- 
leavy  v.  Mayileld,  56  Okla.  470,  155 
P.  1145;  Brewer  v.  Ferryman,  — 
Okla.  — ,  162  P.  791;  Hughes  ▼. 
Green,  —  8.  C.  — ,  98  8.  E.  201 
(rent)  ;  Hunter  v.  Lawrence's  Adm'r, 
11  Grat.  (Va.)  Ill,  62  Am.  Dec.  640; 
Hutson  V.  Jenson,  110  Wis.  26,  85 
N.  W.  689;  Mann  v.  Mann,  119  Va. 


630,.  89  S.  E.  897-  (money  due  on  <ton- 
denmation  of  land).  See  Benaoa  t. 
Siemons,  156  N.  Y.  S.  1,  92  Misc. 
509  (fund  under  control  of  special 
term  not  turned  over  to  guardian). 

54.  People's  Bank  y.  Wood,  207  lU. 
App.  602. 

55.  See  Hill,  Trustees,  447,  and 
cases  cited;  CaiTrey  v.  Darby,  6  Ves. 
488;  Powell  v.  Evans,  5  Ves.  889; 
Lewson  v.  Copeland,  2  Bro.  C.  C.  156 ; 
Tebbs  ▼.  Carpenter,  1  Madd.  298; 
Caney  v.  Bond,  6  Beav.  486.  So  as  to 
infant  husband  or  wife.  Ware  t. 
Ware,  28  Gratt.  670;  Shanks  v.  Ed- 
mondson,  28  Gratt.  804. 

56.  The  guardian  of  a  soldier's  heir 
should  ascertain  as  to  his  pension  and 
bounty  rights,  and  pursue  claims  ac- 
cordingly. Clodfelter  v.  Best,  70  N. 
C.  733.  Where  the  guardian  puts  a 
claim  for  collection  into  the  hands  of 
an  attorney  in  good  standing,  who  col- 
lects and  embezzles  the  money,  he  is 
not  responsible  for  the  loss,  if  using 
common  prudence  under  the  circum- 
stances. Landmesser's  Appeal,  126 
Penn.  St.  115. 

57.  Schmidt  v.  Shaver,  196  HI.  108, 
63    N.  E.  655,  89  Am.  St.  Bep.  250. 
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estate  of  his  ward  to  loss  he  may  make  himself  personally  liable^ 
even  though  the  demand  be  against  a  person  residing  in  another 
State.'*  He  is  presumably  liable  to  his  ward  for  the  nominal 
amount  of  debts  due  to  the  ward's  estate  which  he  has  failed  to 
collect;  and  if  they  were  not,  by  the  exercise  of  good  business 
judgment,  collectible  for  their  face,  he  should  be  able  to  show  this.** 
He  is  liable  not  only  for  what  he  actually  receives,  but  what  he 
ought  to  receive.*®  And  where  the  party  is  insolvent  and  the 
guardian  loses  the  chance  of  gaining  some  dividend  on  the  claim 
by  his  supine  negligence,  he  is  also  answerable,**  but  he  will  not 
be  chargeable  for  honest  delay  in  prosecuting  remedies  for  collec- 
tion of  choses  in  action  if  such  delay  seems  advisable."*  He  is  not 
to  sue  in  all  cases  where  ordinary  modes  of  collection  fail ;  for  the 
expenses  of  litigation  are  to  be  weighed  against  the  chances  of 
realizing  a  benefit.*'  What  is  a  reasonable  time  will  depend  upon 
circumstances.  It  is  his  duty  to  contest  all  improper  claims, 
though  presented  by  the  surviving  parent.**  If  a  guardiah  takes 
notes  of  third  persons  in  payment  of  an  indebtedness  to  his  ward, 
and  afterwards  receives  the  money  upon  the  notes  and  appropriates 
the  money  as  guardian,  the  payment  by  the  debtor  is  sufficient.** 

Where  one  in  paying  a.  debt  to  the  guardian  overpays  him,  the 
guardian  is  personally  liable  for  the  excess,**  but  money  paid  to  a 
guardian  by  mistake  cannot  be  recovered  again,  if  he  has  paid  it 
out  before  receiving  notice  of  the  mistake,*^  and  a  guardian  has  no 
authority,  without  order  of  the  court,  to  refund  money  collected. •* 
Formal  acts  in  beneficial  chattel  transactions  for  his  ward  do  not 
require  a  judicial  order.** 

A  person  named  in  a  will  as  testamentary  guardian  who  haa 


58.  Potter  v.  Hiscox,  30  Conn.  508. 
..  69.  Seiglqr  v.  Seigjer,  7  S.  C.  317. 

60.  State  v.  Womack,  72  N.  C.  397; 
Stothoff  V.  Eeed,  32  N.  J.  Eq.  213. 

61.  Webber's  Estate,  133  Pa.  St. 
338;  Eouflh  v.  Griffith,  65  W.  Va.  752, 
65  S.  E.  16$  (guardian  is  liable  for 
xnone^  he  could  have  coUected,  with 
diligence), 

62.  In  re  9chandoney*s  Estate,  133 
Cal.  387,  65  P.  877 ;  Nagle  v.  Robins, 
9  Wyo.  211,  62  P,  154  (where  it  ap- 
pears that  debtor  will  pay  if  given 
time);  Stem's  Appeal,  5  Whart.  472; 


Waring  ▼.  Damall,  10  Oill  &  JolniB. 
127;  Love  v.  Logan,  69  N.  C.  70. 

.  63.  §;  925,  926. 

'64.  E3i  parte  Gaernscy,  21  IlL  443. 

65.  Jones  v.  Jones,  80  la.  388. 

66.  Tow  ▼.  EUiott,  33  N.  C.  51. 

67.  Maaeey  v.  Maswji  a  Hill,  Ch. 

492. 

68.  Loyal  Americans  v.  Edwards, 
106  III.  App.  399. 

69.  Thus  he  may  discharge  a  tontine 
life  insurance  policy  upon  receiving 
its  actual  surrender  value  when  the 
proper  period  arrives.  Maday  t. 
Equitable  Co.,  152  U.  S.  iQJT. 
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never  been  appointed  as  such  or  qualified  has  no  autkoritj  to  col- 
lect assetfl/^ 

§  896.  What  Property  is  Assets  of  the  Estate. 

The  guardian^s  responsibility  extends  only  to  such  property  of 
his  ward  as  is  accessible  to  him.  But  having  once  come  into 
possession,  or  gained  knowledge  of  his  right  of  possession,  it  is  his 
duty  to  account  for  the  property ;  for  the  law  then  imposes  upon 
him  a  prima  facie  liability.^*  And  the  fact  that  money  was  col- 
lected in  another  State  beyond  his  jurisdiction  cannot  affect  his 
obligation  to  account ;  but  where  assets  never  reach  his  hands  from 
another  State  or  country,  the  question  is  whether  he  used  such 
diligence  in  attempting  to  collect  as  a  prudent  business  man  would 
usually  exercise  under  such  circumstances.''*  When  one  assumes 
the  office  of  guardian,  indebted  at  the  time  to  his  ward,  the  indebt- 
edness becomes  assets  to  be  properly  accounted  for/' 

Courts  of  equity  follow  the  ward's  property  whenever  wrong- 
fully disposed  of  or  appropriated  by  the  guardian ;  and  any  person 
in  whose  hands  it  is  found  'w^ill  be  held  as  trustee,  if  it  can  be 
shown  that  it  came  into  his  possesion  Tvith. notice  of  the  trust." 
The  guardian  himself  may  follow  his  ward's  property  wherever  he 
can  find  it,  whether  into  the  hands  of  a  former  guardian  or  such 
guardian's,  transferee.'^*  And  legacies  charged  on  land  and  pay- 
able to  the  ward  on  reaching  majority,  though  paid  meanwhile  to 
his  guardian,  remain  a  lien  on  the  land  until  actually  received  by 
the  ward.''* 

§  897.  Reasonable  Time  Allowed  for  Investment. 

The  guardian  is  not  chargeable  for  interest  from  the  date  of  his 
appointment  or  receipt  of  funds,  but  a  reasonable  time  for  invest- 
ment must  be  allowed  him.^'     A  familiar  rule  charges  the  guar- 


70.  Olmstead  v.  Tajlor,  125  Mich. 
316,  85  N.  W.  740,  8  Det.  Leg.  N.  10. 

71.  Bethune  y.  Green,  27  Qa.  56; 
HoweU  Y.  Williamaon,  14  Ala.  419  j 
Martin  y.  Stevens,  30  Miss.  159. 

72.  Harris  v.  Berry,  82  Ky.  137. 

73.  United  States  Fidelity  &  Guar- 
anty Co.  V.  State,  40  Ind.  App.  136, 
81  N.  £.  226. 

Thus,  where  he  becomes  guardian 
upon  an  express  agreement  to  assume 
all  liabilities  of  his  predeeeseor,  who 


had  converted  the  ward 's  estate.  Mar- 
tin V.  Davia,  80  Wis.  376. 

74.  Carpenter  v.  McBride,  3  Pla. 
292.  See  McCaU  v.  Flippin,  58  Tenn. 
161. 

75.  Fox  v.  Kerper,  51  Ind.  148, 
79.  Cato  v.  Gentry,  28  Ga.  327. 
77.   Tbomaa  v.   Thomas,   126.  Ark. 

579,  191  8,  W.  227;  Corcoran  v.  Rene- 
han,  24  App.  D..  C.  411;  Griffin  v, 
Collins,  125  Ga.  159,  53,  S.  E.  1004 
(one  year) ;  Abrams  v.  United  States 
Fidelity   &   Guaranty   Co.,   127   Wis. 
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(lian  with  interest  for  neglecting  to  invest  his  ward's  money  after 
six  months;  yet  deferring  interest  for  that  length  of  time  is  not 
invariable,  but  depends  upon  the  circumstancesy'*  and  may  for 
good  reason  leave  a  proper  amount  of  the  funds  of  the  estate 
uninvested.*^* 

Like  all  other  trustees,  the  guardian  is  bound  to  make  his  ward's 
funds  productive.  He  should  see  that  the  capital  which  comes  to 
his  hands  is  well  secured ;  procure  a  change  of  securities  whenever 
necessary ;  and  invest  surplus  moneys  where  they  may  draw  inter- 
est. For  funds  accruing  during  the  continuance  of  his  trust  he  is 
allowed  a  reasonable  time  for  making' his  investment,  usually  lim- 
ited to  six  months,  though  in  some  cases  a  year  is  allowed,  and  in 
others  only  three  months ;  and  he  cannot  suffer  the  ward's  money 
to  remain  longer  idle.*®  But  he  may  keep  a  suitable  surplus  on 
hand  for  current  and  contingent  expenses;  also  sums  too  small 
to  be  wisely  invested.*^  And  family  relics  and  ornaments,  house- 
hold furniture  and  farm  stock,  are  generally  exempted  from  the 
rule  of  investment. 

§  898.  Character  of  Investments. 

The  investment  of  the  trust  funds  is  one  of  the  most  important 
duties  of  a  guardian,  both  as  respects  the  interests  of  his  ward  and 
his  own  security.  Testamentary  guardians,  like  trustees  under 
deeds  of  trust,  should  follow  the  direction  of  the  testator  in  making 
investments ;  and  for  losses  arising  from  such  course  they  are  not 
responsible.  But  their  powers  are  to  be  construed  strictly;  and 
where  the  will  is  silent  or  the  directions  are  in  general  terms,  or 
manifestly  improper,  chancery  rules  of  investment  must  prevail.** 
We  have  already  observed  that  conversions  are  not  favored ;    that 


579,  106  N.  W.  1091,  5.  L.  B.  A.  575, 
115  Am.  St.  Rep.  1091  (two  months). 

There  are  extreme  cases  in  which 
a  guardian  would  not  be  charged  for 
delaying  to  invest,  even  with  simple 
interest,  it  appearing  on  proof  that 
•  he  could  not  do  so  advantageously  by 
fVfi  exercising  due  diligence.  Brand  v. 
bott,  42  Ala.  499;  Ashley  v.  Martin, 
50  Ala.  537.  At  the  present  day  there 
are  banks  or  trust  companies  which 
allow  small  rates  of  interest  on  bal- 
ances subject  to  check. 

78.  Crosby  v.  Merriam,  31  Minn. 
342;  Thurston,  Re,  57  Wis.  104. 


79.  Gott  V.  Gulp,  45  Mich.  265,  7 
N.  W.  767.  See  In  re  Evans*  Estate, 
7  Pa.  Super.  Ct.  142  (guardian  liable 
where  leaves  money  uninvested  four 
years  in  bank  which  fails). 

80.  Worrell's  Appeal,  23  Pa.  St. 
44;  WTiite  v.  Parker,  8  Barb.  48; 
Karr  v.  Karr,  6  Dana,  3;  Pettus  v. 
Sutton,  10  Bich.  Eq.  356;  Owen  t. 
Peebles,  42  Ala.  338;  infra,  §  902. 

81.  Baker  v.  Bichards,  8  8.  ft  B.  12; 
Knowlton  v.  Bradley,  17  N.  H.  458. 

83.  Macphers.  Inf.  266.  And  see 
Hill,  Trustees,  368-884,  and  Wharton's 
notes. 
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isy  the  inveatment  of  personalty 'ia  lands  or  of  lands  in  personalty.' 
But  in  many  of  our  States  the  probate  courts  are  allowed  at  dis- 
cretion,  like  courts  pi  equity,  upon  a  proper  showing,  to  permit 
the  sale  of  a  ward's  lands,  and  the  change  or  conversion  from 
unproductive  to  productive  property,  or  the  improvement  of  land, 
all  for  the  ward^s  intended  benefit.** 

In  England  the  estates  of  infants  and  persons  of  unsound  mind 
Tinder  chancery  guardianship  are  usually  controlled  by  the  court. 
The  general  practice  is  to  get  in  all  the  money  due  the  ward  and 
invest  it  in  the  public  funds.  For  this  purpose  a  receiver  is  ap- 
pointed, if  necessary.  The  court  will  not  allow  the  ward's  money 
to  be  left  out  on  personal  security,  without  reference  to  a  master 
as  to  the  sufficiency  of  the  security ;  nor  upon  judgment  security; 
but^  where  advantageously  invested  on  the  security  of  real  estate, 
in  Great  Britain,  the  court  will  not  disturb  the  investment.  The 
statute  of  4  and  5  Will.  IV.,  c.  29,  authorizes  investments  on  real 
security  in  Ireland,  under  the  direction  of  the  English  court  of 
chancery.** 

Under  the  English  rule  a  trustee  can  only  protect  himself  from 
risk  when  he  invests  the  trust  funds  in  government  securities  or 
has  an  order  of  court  to  invest  in  any  other  securities.  This  is 
also  the  law  in  Pennsylvania,  New  York  and  New  Jersey,  and 
applies  to  the  committee  of  a  lunatic.*' 

In  this  country  the  management  of  the  personal  estate  of  infants 
and  others  is  usually  left  to  their  guardian,  subject  to  recognized 
principles  of  law  which  he  is  bound  to  follow,  and  in  the  absence 
of  statute  a  guardian  will  be  protected  in  using  his  honest  judg- 
ment in  investments,*'  but  not  in  making  partial  payments  on  a 

8S.  See   §   921.     A   guardian  who  96.  Comm.  ▼.  Biley,  226  Pa.  244, 

takes  title  to  lands  in  his  own  name,  75  A«  367,  44  L.  R.  A.  (N.  S.)  8S9. 

paying  partly  in  his  ward's  money,  87.  Baldy  v.  Hunter,  171  U.  S.  388, 

and  giving  a  mortgage  for  the  unse-  18  S.  Ct.  890,  43  L.  Ed.  208,  98  Ga. 

cured  sum,  is  guilty  of  waste.    Bob-  170,     25     8.    B.    416     (Confederate 

inson  v.  Pebworth,  71  Ala.  240.    8o,  bonds). 

too,  where  the  ward's  personalty  is  Under  Laws  Neb.  1905,  ch.  62,  §  3, 

invested  in  real  estate  without  an  or-  a  guardian  may  by  authority  of  the 

der   of   the   court.     West   Shields   v.  court  exercise  an  option  to  purchase 

I^wis,    20    Ky.   Law   Bep.    1601,    49  land    covenanted   to    his   wards,    and 

8.  W.  803.  may  pay  in   cash,   or  partly   cash. 

84.  See  Ames  v.  Ames,  148  HI.  321.  Ankeny  v.  Bichardson,  187  P.  550, 
8ee  next  chapter  after.  109  C.  C.  A.  316;  Slauter  v.  Favorite, 

85.  Macphers.  Inf.  266;  Hill,  Trus-  107  Ind.  291,  4  N.  E.  880,  57  Am. 
toes,  395;  Norbury  v.  Norbury,  4  Bep.  106  (where  guardian  investing 
Madd.  191.  ^^  mortgage  examined  title  ten  day  a 
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<.H>ntract  to  purchase  property  in  excess  of  the  estate,"  and  he  will 
not  be  allowed  for  speculation  or  investments  not  authorized  by 
law,®'  and  the  guardian  will  not  be  allowed  /or  investment  in 
:>tocks  and  bonds  which  he  appropriated  to  his  own  use."*  It  is 
the  general  rule  that  either  public  securities  or  peal  securities  are 
to  be  preferred.*^  Investments  in  bonds  of  the  United  States,  or 
of  the  State  having  jurisdiction  of  the  ward,  are  doubtless  proper ; 
so  mortgage  investments  on  first-class  property  within  the  State, 
and  city  and  town  securities,  are  frequently  designated  as  suitable 
investments.  But  the  stock  of  railway,  navigation,  and  other 
incorporated  companies,  whose  stability  is  uncertain,  is  unsuit- 
able ;  ®^    and  corporate  bonds  are  a  security  preferable  to  their 


hefoTfi  loan  made  and  found  no  in- 
cumbrance) ;  Hughes  v.  White,  117 
Ind.  470,  20  N.  E.  157  (transaction 
depends  on  situation  at  the  time) ; 
In  re  Wisner's  Estate,  145  la.  151, 
lg3  N.  W.  978  (real  estate) ;  Hender- 
son V.  Lightner,  29  Ky.  Law  Bep. 
301,  92  S.  W.  945;  Gott  v.  Gulp,  45 
Mich.  265,  7  N.  W.  767;  National 
Surety  Co.  v.  Manhattan  Mortgage 
C  .,  (N.  Y.  Sup.),  174  N.  T.  8.  9 
(not  in  subordinate  interest  in  mort- 
gage) ;  Mumford  v.  Rood,  153  N.  W. 
921;  Scoville  v.  Brock,  81  Vt.  405, 
70  A.  1014  (may  act  on  general  repu- 
tation of  the  securities) ;  Nagler  v. 
Robins,  9  Wyo.  211,  62  P.  154  (evi- 
dence of  verbal  advice  by  judge  is 
admissible  on  question  of  guardian's 
good  faith).  See  Sucession  of  Buddig, 
108  La.  406,  32  So.  361  (guardian 
must  clearly  show  that  law  complied 
with).  See  Smith  v.  Moore  (8.  C), 
95  S.  E.  351  (purchase  of  widow's 
interest  in  homestead  unauthorized). 

88.  Scott  V.  Reeves,  131  Ala.  612, 
31  So.  453;  Harris  v.  Preston,  153 
Ky.  810;  156  S.  W.  902. 

89.  Stubblefield  v.  Stubblefield,  105 
Ark.  594,  151  S.  W.  994  (loss  on 
notes) ;  Rogers  v.  Dickey,  117  Ga. 
819,  45  S.  E.  71;  American  Surety 
Co.  of  New  York  v.  Sperry,  171  HI. 
App.  56;  Collins  v.  Slaughter,  1  Ky. 
Law  Rep.  261;  In  re  Moore,  112  Me. 
119,  90  A.  1088;  Kimball  v.  Perkins, 


130  Mass.  141;  Shelton  v.  Laird,  68 
Miss.  175,  8  So.  271;  Empire  State 
Surety  Co.  v.  Cohen,  156  N.  Y.  S. 
935,  93  Misc.  299  (incumbered  real 
estate) ;  Woodard  v.  Bird,  105  Tenn. 
671,  59  8.  W.  143  Ingenhuett  v.  Hunt, 
15  Tex.  Civ.  App.  248,  39  S.  W.  310. 

90.  In  re  Dow,  133  CaL  446,  65  P. 
890. 

The  retention  of  money  in  hia  own 
hands  by  the  guardian  of  a  ward  and 
the  giving  of  a  note  therefor  cannot 
be  said  to  amount  to  an  ''invest- 
ment. ' '  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Freud,  116  Md.  29,  80 
A.  603. 

91.  Gray  v.  Pox,  Saxt.  259;  Wor- 
rell's Appeal,  9  Barr,  508;  Nance  ▼. 
Nance,  1  S.  C.  (N.  8.)  209. 

92.  Worrell's  Appeal,  23  Pa.  St. 
44 ;  Allen  v.  GaiUard,  1  S.  C.  (N,  S.) 
279;  French  v.  Currier,  47  N.  H.  88. 
There  are  a  number  of  recent  de- 
cisions in  Virginia,  North  Carolina, 
South  Carolina,  Alabama,  and  other 
Southern  States,  of  temporary  im- 
portance, which  relate  to  investments 
in  what  are  known  as  "Confederate 
securities,"  and  settlements  by  a 
guardian  in  the  so-called  "Confeder- 
ate money."  Among  these  see  Powell 
V.  Boon,  43  Ala.  459;  White  v.  Nea- 
bit,  21  La.  Ann.  600;  Brand  ▼.  Ab- 
bott, 42  Ala.  499;  Sudderth  ▼.  Mc- 
Combs,  65  N.  C.  186;  Coffin  v.  Bram- 
litt,  42  Miss.  194;  Parsley  v.  Martin, 
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stock.  United  States  Bank  stock  Jbas-  bMi  considscred  a*  proper 
inv^tment ;  **  and  so  with  ptoek  in  a  solvent  bank  of  good  repute.** 
And  while,  in  some  States,  fiduciary  officers  are  strictly  limited  in 
their  power  of  investments,  in  others,  as  Massachusetts,  there  is 
no  favored  stock  or  security,  and  they  are  only  bound  to  exercise 
reasonable  prudence  and  sound  faith.** 

While  in  paany  States  the  guardian's  investments  of  his  ward's 
moneys  in  stocks  is  illegal,  and  it  must  be  his  loss  if  the  stock 
turn  out  unproductive,  the  tendwcy.of  th^  decisions  is  tQ  make 
him  liable^  in  case,  the  stock  prove  productive,  for  th^  highest 
market  value  of  the  shares  which  he  realized  or  might  have  real- 
ized, and  for  all  the  dividends  he  received  from  them/*  But 
where  the  guardian's  investment  in  his  own  business  or  8pe<?ulations 
is  followed  by  his  own  insolvency,  the  ward  gains  no  priority  over 
other  creditors  if  the  fund  cannot  be  traced  out  and  identified; 
and  this  subjection  of  a  ward's  capital  to  utter  loss  is  a  strong 
reason  for  discouraging  it.*^  Generally,  however,  as  to.  invest- 
ments or  changes  of  investment  in  personal  property,  the  guardian 
may,  in  good  faith  and  the  exercise  of  ordinary  prudence  and 
discretion,  act  without  a  court's  order.**  An  unauthorized  invest- 
ment is  not  void  but  voidable  only,**  and  one  participating  in  an 
ill^al  investment  knowingly  will  be  liable  to  the  ward  for  losses.^ 


77  Va.  376 ;  RobertaoH  v.  Wall,  85  N. 
C.  283,  500;  Green  v.  Bountree,  88 
N.  C.  164;  PannilPg  Adm'r  v.  Callo- 
ivays,  78  Va.  387.  Such  investment 
was  held  unlawful  in  Lamar  t.  Mieou, 
112  U.  8.  452,  notwithstanding  the 
motive  of  the  guardian  was  to  save 
property  from  confiscation. 

93.  Boggs  V.  Adger,  4  Bieh.  Eq. 
408;  contra,  Smith  v.  Smith,  7  J.  J. 
Marsh.  238.  And  see  Watson  v. 
Stone,  40  Ala.  451. 

9i.  Haddock  v.  Planter's  Bank,  66 
Ga.  496. 

95.  Konigmacher 's  Appeal,  1  Penn. 
207;  Kimball  v.  Perkins,  130  Mass. 
141;  Lovell  v.  Minot,  20  Pick.  116; 
Nance  v.  Nance,  1  8.  C.  (N.  S.)  209; 
Swartwout  v.  Oaks,  52  Barb.  622. 
Where  money  was  lost  in  a  mortgage 
investment  through  a  defective  title, 
the  guardian  was  relieved  of  the  loss. 


it  appearing  that  he  had  used  fair 
prudence  in  examining  the  title. 
Slauter  v.  Favorite,  107  Ind.  291. 
See  Elliott's  Adm'r  v.  Howellandals, 
78  Va.  297.  In  Jack's  Appeal,  94 
Pa.  St.  367,  the  guardian  was  ab- 
solved, where  the  security  became 
worthless  through  an  extraordinary 
shrinkage  of  real  estate  values. 

96.  French  v.  Currier,  47  N.  H. 
88;  Lamb's  Appeal,  58  Pa.  St.  142; 
Atkinson  v.  Atkinson,  8  Allen,  15. 

97.  See  Englar  v.  Offutt,  Trustee, 
70  Md.  78. 

98.  Durrett  v.  Commonwealth,  90 
Ky.  312. 

99.  McCuteheon  ▼.  Boush,  139  la. 
351,  115  N.  W.  903;  Jordan  v.  Same, 
Id. 

1.  Hoyt  V.  Dollar  Savings  Bank  of 
the  City  of  New  York,  175  N.  Y.  8. 
377. 
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§  899.  Separation  of  Funds. 

He  must  not  mingle  guardianship  funds  with  his  own  private 
funds,^  but  he  need  not  keep  two  separate  and  distinct  accounts 
for  principal  and  income.*  Where  there  are  several  wards,  he 
must  allot  to  each  his  due  share  of  expenses  and  profits.  And  if 
he  becomes  insolvent,  and  gives  the  bulk  of  the  property  received 
by  him  to  one,  and' little  or  nothing  to  the  others,  equity  will  still 
treat  the  property  as  belonging  to  the  wards  in  their  proper  shares.* 
Money  temporarily  in  the  guardian's  hands  should  be  deposited  in 
some  responsible  bank  of  good  repute.  Bnt  wherever  placed  and 
however  invested,  the  trnst  funds  should  be  separated,  by  distin- 
guishing marks,  from  his  private  property ;  exceptions  occurring, 
however,  in  some  cases  of  a  temporary  deposit;  as,  for  instance, 
where  the  money  is  left  in  one's  iron  safe  with  his  private  valuable 
papers  for  no  unreasonable  length  of  time  and  under  circumstance:5 
imputing  to  him  no  want  of  ordinary  prudence  and  diligence, 
either  in  placing  and  keeping  it  there  in  that  condition,  or  in 
pursuing  the  thief  who  took  it  out.  Otherwise,  he  would  be  per- 
sonally liable  for  loss.  Hence,  if  a  guardian  deposits  money  of 
the  ward  in  the  bank  to  his  own  account,  or  takes  a  certificate 
of  deposit  simply  to  himself,  and  the  bank  afterwards  fails,  he 
must  suffer  the  consequences;  *  though  it  is  otherwise  where  he 
deposits  there  not  imprudently  or  dishonestly  in  his  trust  capacity.* 
So,  if  he  purchases  stock  or  takes  a  promissory  note  in  his  own 
name,  it  will  be  treated  as  his  own ;  but  not,  necessarily,  to  the 
ward's  prejudice,  for  it  might  otherwise  be  clearly  identified  and 
traced  as  the  ward's  property.^  And  it  would  appear  that  he  is 
not  pennitted  in  such  cases  to  show  by  other  evidence  an  intent  to 
charge  his  ward ;  for  the  act  itself  is  conclusive  against  him." 


2.  In  re  Stude'a  Estate  (la.),  162 
N.  W,  10;  In  re  AUard,  49  Mont. 
21»,  141  P.  661;  HaU  v.  Turner's 
Estate,  78  Vt.  62,  61  A.  763. 

8.  Bountree  v.  PurseU,  1  Ind.  App. 
522,  39  N.  E.  747. 

4.  Case  of  Hampton,  17  S.  &  R.  144. 

6.  Wren  v.  Kirton,  11  Ves.  377; 
Fletcher  v.  Walker,  3  Madd.  73 ;  Mc- 
Donnell V.  Harding,  7  Sim.  178; 
South  V.  Howell,  3  Ves.  565;  Mat- 
thews "9,  Brise,  6  Beav.  239 ;  Atkinson 


V.  Whitehead,  66  N.  C.  296.  As  to  a 
certificate  of  deposit,  see  Booth  t. 
V?^ilkinson,  78  Wb.  652. 

e.  Post's  Estate,  Myrick's  Prob. 
230;  Law's  Estate,  144  Pa.  St.  499. 

7.  Jenkins  v.  Walter,  8  GiU  &  Johns. 
218;  White  v.  Parker,  8  Barb.  48; 
Knowlton  t.  Bradley,  17  N.  H.  458; 
Brown  V.  Dunham,  11  Gray,  42;  Beas- 
ley  V.  Watson,  41  Ala.  234. 

8.  Brisbane  V.  Bank,  4  Watts,  92; 
Stanley's  Appeal,  8  Baxr.  431. 
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§  900.  Reinvesttlnent. 

Where  the  trust  property  is  already  invested  on  securities  whicli 
would  not  be  sanctioned  by  the  court,  the  question  sometimes 
arises  how  far  it  is  the  guardian's  duty  to  call  them  in  and  invest 
in  other  securities.  In  this,  and  in  mattei*s  of  reinvestment,  the 
same  principles  would  be  held  to  apply  as  to  general  trustees. 
And  since  such  questions  have  arisen  almost  always  under  testa- 
mentary trusts,  and  not  as  between  guardian  and  ward,  the  reader 
is  referred  to  works  on  that  subject  for  a  fuller  exposition  of  the 
law.  We  will  simply  add,  that  much  is  to  be  left  to  a  guardian's 
discretion,  in  this  and  all  other  respects,  where  he  manages  the 
property  of  his  ward  on  the  footing  of  a  trustee ;  and  that  he  will 
not  be  held  to  strict  account  for  losses  occasioned  in  the  exercise 
of  his  authority,  where  he  has  act«d  bona  fide,  and  according  to  the 
best  of  his  judgment,  or  with  average  good  judgment,  though  not 
with  all  the  promptitude  and  skill  which  the  exigencies  of  the 
ward's  aituation  demanded.* 

§  901.  Statutes  Governing  Investments. 

There  are  statutes  in  many  States  which  authorize  the  invest- 
ment  by  fiduciaries  only  in  particular  kinds  of  securities.  In 
others  it  is  provided  that  in  vestments,  may  be  made  in  any  manner 
for  the  interest  of  all  concerned. ^°  Guardians  are  in  various 
States  restricted  to  investments  made  only  under  order  of  court,' ^ 


9.  See  Hill,  Trustees,  and  Whar- 
toa's  notes,  37ift-384.  And  see  Perry, 
Trusts,  chs.  14,  21. 

If  the  guardian  on  his  appointment 
finds  in  the  estate  investments  of  a 
iLind  not  authorized  he  shanld  sell 
them  within  a  reasonable  time  and 
will  be  liable  for  loss  if  he  does  not 
do  so.  In  re  Tunt's  Estate,  170  N. 
T.  S.  303,  103  Misc.  358. 

10.  Gary  v.  Cannon,  3  Tred.  Eq.  64. 
See  State  v.  Harrison,  75  N.  C.  432; 
Stevens  v.  Meserve,  73  N.  H.  293,  61 
A.  420,  111  Am.  St.  R.  612  (mort- 
gages on  real  estate  of  double  the 
amount  of  the  loan — guardian  may 
determine  value  of  real  estate). 

11.  Corcoran  v.  Kostrometinoff,  164 
T,  685  (only  after  notice) :  In  re 
"Wood's  Estate  and  Guardianship, 
159    Cal.    466,    114    P.    992     (after 


proper  hearing) ;  Mclntyre  v.  The 
People,  Use,  Etc.,  103  111.  142; 
East  on  v.  Somerville,  111  la.  164, 
82  N.  W.  475,  82  Am.  St.  R.  502; 
McCutchen  v.  Roush,  139  la.  351, 
115  X.  W.  903;  Jordan  v.  Same,  Id.; 
Berryhill  v.  Jackson  (Okla.),  172  P. 
787  (sale  under  irregular  order  of 
court  upheld);  Prancis  v.  Sperry 
(Okla.),  176  P.  732;  In  re  V^ood's 
Estate,  247  Pa.  478,  93  A.  634;  Nagle 
V.  Robins,  9  Wyo.  211,  62  P.  154 
(verbal  advice  by  judge  to  guardian 
i3  not  an  order  of  court  protecting 
him  in  making  investments).  See 
Davidson  v.  T.  M.  Davidson  Real  Es- 
tate &  Investment  Co.,  226  Mo.  1, 
125  S.  W.  1143  (where  is  no  money 
in  estate  order  authorizing  invest- 
ment is  not  binding  on  widows).  See 
In   re  Jiskra's  Estate    (Waah.),   182 
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or  tliat  they  cannot  invest  in  real  estate,^^  or.  in.  a  Bon-reaident 
corporation/^  or  i|i  anything  other  than  public  securities." 

§  902.  When  Chargeable  with  Interest  on  Investments. 

JsTegligenee  and  unreasonable  delay  in  the  investment  of  trust 
fund-s  is  a  breach  of  official  duty  for  which  the  trustee  is  held 
answerable.  And  w^here  the  guardian  carelessly  suffers  cash  bal- 
ances to  remain  idle  in  his  hands  he  is  chargeable  with  interest,** 
and  in  case  of  fraud  or  positive  misconduct  with  compound  inter- 
est,*®   compounded    yearly.*^    It    remains    a    disputed    question 


P.  961,  See  Pac^  v.  Pace  (Okla.)i 
172  P.  1075  (order  of  court  based  on 
mistake  no  protection). 

12.  In  re  Decker,  76  N.  T.  8.  315, 
37  Misc.  527 ;  In  re  Bolton,  159  N.  T. 
12ff,  53  N.  E.  756,  56  N.  Y.  S.  1105 
(order  of  surrogate  authorizing  pur- 
chase of  residence  for  ward  is  void). 
8ee  Beakley  v.  Ford,  123  Ark.  383, 
185  8.  W.  796. 

13.  In  re  Decker,  76  N.  T.  8.  315, 
37  Misc.  527. 

14.  In  re  Decker,  76  N.  Y.  ^.  315, 
3".  Misc.  527  (not  in  bank  stock). 

16.  WiUi3  V.  Bice,  157  Ala.  253, 
48  So,  397  (simple  interest  after  par- 
tial settlement)  ;  Morritt  v.  Wallace, 
76  Ark.  217,  88  S.  W.  876  (ten  years' 
»lelay) ;  France  v.  Shockey,  92  Ark. 
41,  121  8.  W.  1056  (6  per  cent.); 
Parker  v.  Wilson,  98  Ark.  553,  136 
S.  W.  981,  stay  of  judgment  granted, 
99  Ark.  344,  137  8.  W.  926;  In  re 
Boyes'  Estate,  151  Cal.  743,  90  P. 
454;  Robinson  v.  Smith,  206  lU.  App. 
556  (guardian  aUowing  interest  to 
accumulate  not  chargeable  as  if  he 
had  collected  it  annually  and  released 
it);  Kinsey  v.  State,  71  Ind.  32; 
Marquess  v.  La  Baw,  82  Ind,  550; 
I.,  re  Stude's  Estate  (la.),  162  N. 
W.  10 ;  Goff  's  Guardian  v.  GoflP,  123  K. 
73,  93  S.  W.  625,  29  Ky.  Law  Hep. 
501 ;  In  re  Watson,  51  La.  Ann.  1641, 
26  So.  409;  State  ex  ret  Deckard  v. 
^facom  (Mo.  App.),  186  S.  W.  1157; 
In  re  Pniyne,  72f  N.  Y.  S.  859,  68 
App.  Div.  584  (compounded  annual- 
ly) ;   In  re  Ward,  98  N.  Y.  8.  923, 


49  Misc.  181;  In  re  Boyle's  Estate, 
67  Pa.  Super.  Ct.  381  De  Cordova  ▼- 
ftogers,  97  Tex.  60,  75  8.  W.  16 
(added  to  incdme) ;  Freedman  y. 
Valli©  (Tex.  Civ.  App.  1903),  75  8. 
W.  322  (10  per  cent.) ;  Logan  v.  Gay, 
99  Tex.  603,  90  S.  W.  861,  87  8.  W. 
853;  Brockschmidt  v.  Becker  (Tex. 
Civ.  App.  1910),  132  a.  W.  Ill; 
Yates  V.  Watson  (Tex.  Civ.  App.), 
187  8.  W;  548;  SUiOtt^  Adm'r  v. 
Howell,  78  Va.  297.  See  /*  re 
WoKlers,  164  N.  Y.  8.  936,  98  Mijc. 
500  (guardian  entitled  to  interest  on 
legacies  to  ward). 

16..  Barney  v.  Saunders,  16  How. 
535;  Swindall  v.  Swindall,  8  Tred.  Eq. 
285;  Knott  v.  Cottee,  13  E.  L.  ft  Eq. 
304;  Stark  v.  Gamble,  43  N.  H.  465; 
Mackin  v.  Morse,  130  Mass.  439; 
Suavely  v.  Harkrader,  29  Gratt.  112: 
Tyson  v,  Sanderson,  45  Ala.  364: 
Clay  V.  Clay,  3  Met.  (Ky.)  548;  Raw- 
son  V.  Corbett,  150  111.  466,  But  se- 
Reynolds  v.  Walker,  29  Mis3.  250. 
Compound  interest  should  not  be 
charged  where  tiere  is  no  wilful 
breach  of  duty;  nor  where  the  war.l. 
on  coming  of  age,  voluntarily  leavp^ 
the  money  in  the  late  guardian  *< 
hands  without  a  demand.  Kattelm»n 
V.  Estate  of  Guthrie,  143  HI.  357. 

17.  In  re  Dow,  133  Cal.  446.  65  P. 
890;  In  re  Hamilton's  Estate,  139 
Cal.  671,  73  P.  578  (funds  used  in 
guardian's  own  business) ;  Glassell  t. 
Glassell,  147  Cal.  510,  82  P.  42;  Oay 
V.  Whidden,  64  Fla.  295,  59  So.  896: 
Jones  V.  Nolan,  120  Ga.  588,  48  8.  £. 
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whether  the  guardian  should  be  charged  with  compound  interest 
fur  mere  delinquency ;  but  it  seems  that  he  should  not  In  some 
cases  a  trustee  has  been  so  charged,  because  the  tri^sts  under  whi(!h 
he  acted  required  him  to  place  the  fund  where  more  than  simple 
intei-est  would  have  accumulated.  In  others^  the  principle  seems 
to  have  been  to  exact  it  as  a  penalty  for  his  misconduct  in  deriving, 
or  seeking  to  derive,  some  pecuniary  advantage  from  the  trust 
money,  or  in  squardering  it.  In  all  cases  courts  of  chancery  have 
exercised  a  liberal  discretion,  according  to  the  circumstances.^* 
The  rule  announced  by  Chancellor  Kent  cannot,  therefore,  be  con- 
sidered quite  accurate." 

Interest  may  be  compounded  only  to  the  time  of  the  termination 
of  guardianship,***  and  the  compounding  of  interest  must  cease 
after  the  wards  arrive  at  maturity.*^  If  the  guardian  takes  the 
funds  fraudulently,^'  or  improperly  invests  them,  he  is  liable  for 
the  highest  legal  rate  of  interest,**  but  where  an  expenditure  is 

166;  Luke  ▼.  Kette&1>aelL  (Ida.)/  181      eliarged  ihtei^st  unTess  lid  1^8  inade 
r.    705;    Blakeney    v,    Wjland,    115 
la,  607,  89  N.  W.  16;  Charles  v.  Witt, 

88  Kan.  484,  129  P.  140  (rents) ; 
Commonwealth  v.  Lee,  120  Ky.  433, 

89  8.  W.  731,  9«0,  27  Ky.  Juaw  Bep. 
J? 06,  28  Ky,  Law  Rep.  596  j  In  re 
Noble's  Estate,  178   Pa.  St.  460,  35 

A.  859  Smith  v.  Moore  (8.  C),  95 
S.  E.  351;  Scheib  v,  Thompson,  23 
VtaJtk,  564,  65  P.  499  (10  per  eent. 
compounded  annually).  See  In  re 
Anderson,' 97;  Wash.  688,  167  P.  71. 
See  Forbee  t-  Ware,  172  Mass.  306, 
53  N.  £.  447  (where  no  fraud  or  de- 
mand shown). 

18.  See,  language  of  the  master  of 
the  rolls,  in  Jones  v.  FoxaU,  13  E.  L. 
&  Bq.  140;  Roche  v.  Hart,  11  Ves.  58. 

19.  2  Eent,  Com.  2B1,  and  note  ib., 
^vith  eitaUon  of  authorities.  And  see 
Roche  V.  Hart,  11  Vcs.  58;  Robinson 
V.  Robinson,  9  E.  L.  &  Bq.  70;  Light's 
Appeal,  24  Pa.  St.  ,180;  Kenan  ▼. 
HaU,  »  Gft.  417 ;  Greening  ▼.  Fox,  12 

B.  Monr.  187;  Bentley  v.  Shreve,  2 
Md,  Ch..  215;  PettUB  ▼.  Clauson,  4 
Rich.  Eq.  «;  Farwell  v.  8 teen,  46  Vt* 
f.78;  Finiiell  v.  O'Neal,  13  Bush,  176. 
And,  pending  a  jndiuial  decree  upon 
his  final  balance,  one  is  nndet-no  ob- 
ligatiotl  to 'invest  and  slionld  not  'be 


use  of  the  fund  or  earned  interest. 
Re  Mott,  26  N.  J.  Eq.  509.  Mere  fail- 
ure of  the  guardian  to  file  annual  ac- 
counts does  not  render  him  liable  for  . 
eompound  interest.  Ashley  v.  Martin, 
60  Ala.  537.  He  should  be  so  charged 
only  in  cases  of  fraud  or  flagrant 
breaeh  of  trust.  Thurston  Be,  57  "Wis. 
104.  And  see  Shaw  y.  Bates,  53  Vt. 
36a. 

20.  Stewart  v.  Sims,  112  Tenn.  296, 
79  8.  W.  585;  Windon  v.  Sfcelwart, 
48  W.  Va.  488,  37  S.  E.  603. 

21.  Tanner  v.  Skiniier,  11  Buah 
(Ky.)  120;  Tanner  v.  .  Skinner,  74 
Ky.  120.  See  In  re  Noble's  Estate, 
178  Pa.  St.  460,  35  A.  850^ 

92.  Smith  v.  Smith,  210  F.  947 
(ndtwitbstanding  order  of  eourt  au- 
thorizing him  to  borrow  ward's 
money);  Waldstein  v.'  Bamett,  112 
Ark.  141,  165  8.  W.  459;  Fisher  v. 
Brofwn,  135  N.  0,  198,  47  S.  E.  39^8 
(8  per  cent:) ;  Whitfield  ▼.  Bunrell, 
54  Tex.  Civ.  ApiJ.  567;  118- S.  W.  ' 
153.' 

:88.  Francis  V.  Sperry  (Okla.),  176 
P.  732;  Cross  v.  Rnbey  (Mo.  App.), 
206  8.  W.  413:  Mul-ph  v.  MeCuTlough, 
40' Tex.  Civ.  App.  403,  90  8.  W.  69. 
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made  in  good  faith,  though  not  allowed  by  the  court,  the  guardian. 
Avill  be  charged  with  simple  interest  only.^* 

One  acting  as  guardian  may  be  charged  with  compound  interest 
in  the  same  way  as  a  guardian  regularly  appointed.** 

If  the  guardian  keeps  no  accounts,  and  cannot  show  what  inter- 
est he  made  on  the  funds  of  the  estate,  he  must  account  for  interest 
at  the  legal  rate  from  the  time  when  they  should  have  been 
invested.*'  Where  he  loans  his  ward's  money  on  usury,  and 
thereby  forfeits  the  whole  debt,  he  is  liable  for  principal  and 
interest."  But  this  need  not  prevent  him  from  investing  at  more 
than  the  ordinary  or  "  legal  "  rate,  if  it  be  in  reality  lawful ;  and 
in  some  States  he  is  bound  to  do  so.*' 

The  guardian  will  be  allowed  interest  on  disbursements  he  has 
made  from  his  own  funds  for  the  ward  only  where  they  are  large 
in  amount  and  made  early  in  the  year.**  But  interest  may  not  be 
enforced  where  the  guardian  was  not  allowed  for  sums  paid  out 
for  the  ward  which  amounted  to  more  than  the  interest.'* 

The  guardian  is  chargeable  with  interest  actually  made  on  the 
funds  of  the  estate,'^  compounded  annually.'* 
§  90S.  Loans  by  Guardian. 

The  guardian  in  the  absence  of  statute  is  bound  to  use  the 
prudence  of  a  careful  business  man  in  making  loans,  and  is  liable 
for  failure  to  do  so,"  and  should  take  proper  security.'*     But  for 

24.  Campbell  t.  Clark,  63  Ark.  450,  Kj.  430, 180  S.  W.  803  (not  chargeable 
39  S.  W.  262;  In  re  Smith,  89  N.  T.  on  income  In  excess  of  rental  fixed 
P.  639,  97  App.  Div.  157.  caused    by    improvementa    made    by 

25.  Kester  v.  Hill,  46  W.  Va.  744,  guardian) ;  In  re  AUard,  49  Mont. 
34  8.  E.  798.  219,    141    P.    661    (gnardian    cannot 

26.  Moyer  v.  Fletcher,  56  Mich.  508,  transfer  loan  from  account  of  one 
23  N.  W.  198.  ward  to  another). 

27.  Draper  t.  Joiner,  9  Humph.  612.  82.  Boynton  v.  Dyer  (18  Pick.),  35 

28.  Foteaux  v.  Lepage,  6  la.  123;  Mass.  1;  Miller  v.  Condon  (14  Gray), 
Froat  V.  Winston,  32  Mo.  489.  80  Mass.  118;  Anderson  v.  Silcox,  82 

29.  Bliss  V.  Spencer  (Va.),  99  8.E.  S.  C.  109,  63  8.  E.  128  (from  begia- 
r.93.  ning  of  year  succeeding  year  of  ap- 

30.  Griffith's  Ex'r  v.  Bybee,  24  Ky.  pointment). 

Law  Rep.  666,  69  8.  W.  767 ;  8ayeT8  33.  Des  Moines  8av.  Bank  t.  Krell, 

T.  Oassell   (Va.  1873),  23  Grat.  525.  176  la.  437,  156  N.  W.  858;  Atkinson 

81.   Smith  V.   Smith,  210   P.   947 ;  v.  Wittig,  19  Ky.  Law,  513,  40  8.  W. 

Griffin  t.  Collins,  125  Ga.  159,  53  8.  457   (loan  to  failing  corporation  ae- 

E.  1004;   Hedges  v.  Hedges,  24  Ky.  cured  by  notes  of  failing  firm  is  not 

Law  Rep.  2220,  73  8.  W.  1112;  Koyl  prudent) :  In  re  Allard,  49  Moat.  219, 

▼.  Lay,  194  Mo.  App.  291,  187  8.  W.  141  P.  661;  Cabell  t.  McLish  (Okla.), 

279,  196  8.  W.  433;  Garrett  v.  Carr,  160  P.  592;  Nagle  t.  Robins,  9  Wyo. 

1  Rob.   (Va.)   196   (surplus  of  inter-  211,  62  P.  154. 

est).      See  Bell  v.  Bell 's  Guardian,  167  84.  Corcoran  ▼.  Kostrometiaoff,  164 
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losses  which  are  without  the  protection  of  this  njle^  the  guardian 
or  other  trustee  is  always  personally  responsible.  And  loans  on 
the  credit  of  a  singly  individual  (even  though  it  be  the  child's 
parent)  •**  or  a  single  firm,  without  other  security,  or  with  very 
doubtful  security,  are  not  sjostained ;  '•  except  perhaps  in  special 
instances  of  transactions  with  some  failing  or  doubtful  debtor 
already  owing  the  ward's  estate,  with  whom  one  seeks  to  make  as 
prudent  and  advantageous  terms  as  possible.  Nor  are  investments 
in  indorsed  notes  of  parties  of  bad  or  doubtful  standing  to  be 
upheld ; "  though  the  rule  would  be  otherwise  if  their  credit  was 
good.  To  lend  money  deliberately  and  without  special  excuse,  on 
what  one  knows  is  insufficient  security,  is  a  waste  of  the  ward's 
estate,"  and  where  he  takes  security  in  his  own  individual  name 
he  will  be  liable  as  insurer ;  *^  and  if  the  guardian  uses  due  dili- 
gence he  will  not  be  liable  though  loss  ensues.*" 

The  guardian  is  liable  if  he  makes  a  loan  to  himself.*^  Statutes 
often  require  the  approval  of  the  court  in  loans,*^  and  the  guardian 
will  be  protected  if  he  obeys  an  order  of  court.**    If  a  loan  by  the 


F.  685;  Leach  v.  Gray  (Ala.)f  77  So. 
341;  In  re  Carver's  Ests^tej  118  Cal. 
73,  50  P.  22;  Line  v.  Lawder,  122 
Ind.  548,  23  N.  E.  758;  Lovell  v. 
Minot,  20  Pick.  116.  See  Torry  v. 
Frazer,  2  Kedf.  486;  Norris  v.  Norris, 
83  N.  Y.  S.  77,  85  App.  Div.  113; 
Kunz  ▼.  Bagsdale  (Tex,  Civ.  App.), 
200  8.  W.  26&;  Nagel  v.  Robins,  9 
Wyo.  211,  62  P.  154  (guardian  should 
be  given  speculative  security  and 
charged  with  the  amount  of  the  loan). 
»See  Nagle  v.  Robins,  9  Wyo.  211,  62 
P.  154  (holding  loan  with  stock  as 
security  is  not  an  investment  in 
stock). 

35.  Wyckoff  v.  Hube,  32  N.  J.  Eq. 
697. 

36.  Smith  v.  Smith,  4  Johns.  Ch. 
281;  Line  v.  Lawder,  122  Ind.  548; 
Clay  ▼.  Clay,  3  Met.  (Ky.)  548 ;  Boy- 
ett  v.  Hurst,  1  Jones  Eq.  166;  Clark 
V.  Garfield,  8  Allen,  427;  Gilbert  v. 
Guptil,  34  HI.  112;  Lee  v.  Lee,  55 
Ala.  590.  But  see  State  v.  Morrison, 
68  N.  C.  162. 

37.  Harding  v.  Lamed,  4  Allen, 
426;  Fletcher  ▼.  Fletcher,  29  Vt.  98; 


Covington   v.    Leak,    65   N.   C.    594; 
Hurdle  v.  Leath,  63  N.  C.  597, 

38.  Burwell  v.  BurveU,  78  Va.  574. 

39.  In  re  Guardianship  of  Bane, 
120  CsA.  533,  52  P.  852,  65  Am.  St. 
R.  197. 

40.  Rowe  Y.  Sanford,  74  Mo.  App. 
191. 

41.  Fidelity  &  Deposit  Co.  of  Mary- 
land V.  Freud,  115  Md.  29,  80  A.  603; 
In  re  Bates'  Guardianship  (Okla.), 
174  P.  743  (loan  to  himself  cannot  be 
authorized  by  court) ;  Hutson  v.  Jen- 
son,  110  Wis.  26,  85  N.  W.  689. 

42.  Parker  v.  Wilson,  136  S.  W.  981 
(stay  of  judgment  granted,  99  Ark. 
344,  137  S.  W.  926)  ;  American  Bond- 
ing Co.  of  Baltimore  v.  People,  46 
Colo.  394,  104  P.  81 ;  Charles  v.  Witt, 
88  Kan.  484,  129  P.  140;  Woodard  v. 
Bird,  105  Tenn.  671,  59  S.  W.  143. 
See  Nagle  v.  Robins,  9  Wyo.  211,  62 
P.  154  (where  statute  as  to  approval 
of  court  is  permissive,  only  the  guar- 
dian is  not  entitled  to  refuse  a  pro- 
per loan  until  approval  of  court  is 
obtained) . 

43.  In  re  Schandoney's  Estate,  133 
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guardian  be  sanctioned  by  the  court,  he  is  not  liable  for  Ices,  unless 
it  arises  from  his  subsequent  default/^  But  the  assent  of  the 
court  must  be  in  writing  and  of  record ;  not  giren  by  parol/* 

The  ward  has  no  redress  where  the  estate  has  sujBFered  no  finan- 
cial loss  from  an  unauthorized  loan/'  and  the  unauthorized  Iomi  is 
good  against  the  borrower.*^ 

§  904.  Bank  Accounts. 

While  a  guardian  has  a  right  to  deposit  funds  temporarily  in 
a  bank  for  safe-keeping,  and  he  will  not  be  liable  for  loss  if  he 
exercises  ordinary  care  in  the  selection  of  a  bank  and  so  earmarks 
the  deposit  as  to  show  its  trust  character ;  **  still,  if  he  deposits  the 
money  in  his  individual  name,  without  any  designation  or  indica- 
tion of  bis  representative  character,  he  is  generally  liable  for  its 
loss  notwithstanding  that  he  has  not  been  guilty  of  any  n^li- 
gence.**  Furthermore,  he  may  not  make  such  a  deposit  sa  an 
investment  as  it  is  held  to  be  a  loan  on  personal  security  only  and 
should  not  be  made  except  by  leave  of  court."® 

To  protect  the  guardian  against  loss  of  funds  deposited  in  a  bank 
from  its  failure,  the  guardian  must  show  sufficient  reason  for  not 
investing  the  funds  elsewhere,*^^  and  will  not  be  responsible  for 

Cal.  387,  65  P.  877;  In  re  O^Brien'3  A  bayilc  which  ha9  two  accounts  of 

Estate,  80  Neb.  125,  113  N.  W.  1001  the  same  individual,  one  as  an  indi- 

(personal  supervision  of  county  judge  vidual  and  the  other  as  guardian,  has 

is  not  equivalent  to   order   of  court,  not  right  to  pay  the  depositor's  indi- 

ncither    is    approval    of    accounts);  vidual  checks  out  of  his   guardian's 

Nagle  V.  Bobins,  9  Wyo.  211,  62  P.  account,  and  is  liable   to   the  estate 

154.  for  doing  so.     United  States  Fidelity 

44.  O'Hara  v.  Shepherd,  3  Md.  Ch.  &  Guaranty  Co.  v.  United  States  Nat. 
306;  Bryant  v.  Craig,  12  Ala.  354;  Bank  (Ore.),  157  P.  155,  L.  R.  A. 
Carlysle  v.  Carlysle,  10  :Md.  440.  lJri6E,  610. 

45.  See  Newman  v.  Reed,  50  Ala.  49.  He  Bane,  120  Cal.  533,  52  P. 
297.  852- 

46.  To^vnsend  v.  Stern  (la.  1904),  60.  Re  Wood,  159  Cal.  466,  114  P. 
99  N.  W.  570.  992,  26  L.  B.  A.   (N.  S.)   252;   Mur- 

47.  Wright  v.  Wrirrht  (Tex.  Civ.  phy  v.  McCullough,  40  Tex.  Civ.  Anp. 
App.),  155  S.  W.  1015.  403,  90  S.  W.  &9,  36  L.  R.  A.  (N.  8.) 

48.  Be  Wood,  158  Cal.  466,  114  P.  252;  United  States  Fidelity  &  Guar- 
992,  36  L.  R.  A.  (N.  S.^  252;  Otto  v.  anty  Co.  v.  Taggart  (Tex.  Civ.  App.>, 
Van  Riper,  164  N.  T.  536,  58  N;  E.  194  S.  W.  482;  2h  re  Jiskra's  Estate 
r)l3,  7&  Ani.  St.  R.  673  (afFjT.  52N.T.  .  (Wash.),  182  P.  961  (guardian  is 
S.  773,  31  App.  Biv.  27S)  (deposit  in  liable  where  deposits  fnnds  in  bank 
.ioint  names  6f  guardians   as  an  in-  instead  of  investing  as  ordered). 

(V vidual  and  the  sureties  is  improper)  ;  51.  In  re  Grammel,  120  Mich.  487, 

O'Connor  v.  Decker   (Wis.  18fi7),  70       79  N.  W.  706,  6  Pet.  Leg.  N.  219. 
N.  W.  286   (Icttors  "Onnr."  after  hU 
name  are  suflfioiciitV 
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loss  of  a  fund  deposited  temporarily  in  a  bank  prudently  selected/* 
or  deposited  by  order  of  court."  An  order  of  court  ordering  the 
guardian  to  deposit  the  funds  of  the  ward  in  a  certain  institution 
from  which  they  shall  be  withdrawn  only  on  order  of  court  may  be 
void  as  infringing  on  his  right  of  possession.'* 

A  small  fund  may  be  properly  left  in  a  savings  bank  at  four 
per  cent.,  where  it  is  so  small  that  no  higher  rate  could  have  been 
procured  elsewhere." 

§  905.  Expenditures  Allowed. 

The  ward's  estate  is  subject  to  all  liabilities  properly  incurred 
in  the  course  of  the  guardian's  judicious  management  of  it." 

The  guardian  will  be  granted  considerable  latitude  in  the  use  of 
the  funds  of  the  estate  if  he  exercises  an  honest  discretion,  and 
expenses  incurred  in  good  faith  should  be  allowed  although  they 
did  not  benefit  the  ward.*' 

Wbere  there  is  any  doubt  about  the  propriety  of  an  expenditure, 
the  prudent  guardian  will  obtain  its  approval  by  the  court  in 
advance,  and  statutes  frequently  provide  for  such  approval  before 
making  the  expenditure.'*     The  guardian  may  be  allowed  for  ex- 


52.  Corcoran  y.  Kostrometinoff,  104 
P.  685;  In  re  Wood's  Estate  &  Guar- 
dianship, 159  Cal.  406,  114  P.  992. 

63.  In  re  Guardianship  of  Corcoran, 
3  Alaska,  263;  Nelson  v.  Cowling,  89 
Ark.  338,  116  S.  W.  890;  Cohn  v. 
Winslow,  115  Miss.  275,  76  So.  264. 

54.  De  Greyer  v.  Superior  Court  of 
City  and  County  of  San  Francisco, 
317  Cal.  640,  49  P.  983,  59  Am.  St.  R. 
220.  See,  however,  Succession  of  Weg- 
mann,  110  La.  930,  34,  So.  878  (in 
peculiar  cases  court  may  order  funds 
deposited  in. its  registry). 

55.  In  re  Klunck,  68  N.  T.  8.  629, 
33  Misc.  26*7.  See  Kerr  v.  Weathers, 
153  P.  866. 

56.  Burton's  Adm'r  v.  Selph  (Ky. 
1909),  118  S.  W.  286  (only  sums  ex- 
pended for  ward 's  benefit)  ;  McCor- 
mick  V.  Shannon,  111  N.  Y.  8.  875, 
127  App.  Div.  745  (buying  at  fore- 
closure to  protect  wards) ;  In  re  HilPa 
Estate,  250  Pa.  107,  95  A.  426  (not 
allowed   where  purpose   of  payments 

65  '   ' 


to  wards  did  not  appear) ;  Anderson 
V.  Steddum  (Tex.  Civ.  App.),  194  S. 
W.  1132;  Buskirk  v.  Sanders,  70  W. 
Va.  363,  73  S,  E.  937  (only  neces- 
saries) ;  Owens  v.  Mitchell,  38  Tex. 
588.  As  to  carriage  hire,  see  Rublo 
V.  Cottrell,  57  Ark.  190. 

57.  Tegart  v.  McCaleb,  9  La,  Ann. 
259;  State  ex  rel.  Tygard  v.  Elliott, 
82  Mo.  App.  458  (may  be  allowed  for 
penalties  paid  for  delay  in  payment 
of  taxes  where  was  no  money  to  pay 
taxes  on  time). 

58.  State  v.  Dunbar's  Estate,  99 
Mich.  99r,  57  N.  W.  1103;  Cross  v. 
Rubey  (Mo.  App.),  206  S.  W.  413; 
Tates  V.  Wat3on  (Tex.  Civ.  App.), 
187  S.  W.  548;  Davis,  v.  White  (Tex. 
Civ,  App.),  207  S.  W.  679.  See  Win- 
dleton  V.  O  'Brien,  68  Mo.  App.  675.  See 
Barton  v.  Bowen  (Va.),  27  Gratt.  849 
(may  be  allowed  after  expenditure  if 
would  have  been  authorized  before). 
Contra,  In  re  Alexander,  79  N.  J. 
Eq.  226,  81  A.  732. 
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penses  incurred  in  protecting  or  obtaining  control  of  the  person  of 
the  ward.°° 

The  guardian  will  be  allowed  for  costs,  attorney's  fees  and  other 
expenses  of  litigation  properly  incurred  for  the  esitate,'®  but  i^ot 
for  expenses  unnecessary  in  the  litigation.*^ 

As  the  guardian  is  allowed  his  costs  and  expenses  in  suits  on 
the  ward's  behalf,  so  he  may  charge  bills  of  professional  counsel 
properly  paid ;  and  this  too  when  the  charge  was  fairly  occasioned 
by  a  contest  over  his  accounts,  which  he  defended ;  but  he  cannot 
make  the  estate  pay  for  advice  and  services  rendered  on  his  own 
account    under    any    colorable    pretext.**       And    the    primary 

Pegram,  101  Mass.  592;  Voessing  t. 
Voessing,  4  Bedf.  360;  Moore  v. 
Shields,  69  N.  C.  50;  Hunt  v.  Mal- 
donado,  89  Cal.  636.  The  rule  in  some 
States  is  strict  that  a  guardian  who 
is  a  counseUor  cannot  charge  for  pro- 
fessional services  rendered  bj  himself. 
Morgan  v.  Hannas,  49  N.  Y.  667.  But 
ef.  Blake  t.  Pegram,  supra.  Where 
the  accounts  have  become  complex 
and  intricate  through  the  guardian's 
own  fault,  the  cost  of  stating  them 
correctly  ought  not  to  be  charged  to 
the  ward.  Bawson  v.  Gorbett  et  dL, 
150  111.  466. 

A  retiring  guardian  should  not  be 
compelled  to  account  for  money  which 
his  successor  may  collect  equally  weQ. 
Mattox  V.  Patterson,  60  la.  434.  A 
guardian  who  has  received  money  as 
such  cannot  escape  accounting  there- 
for by  setting  up  that  it  belongs  to 
some  one  else  than  his  wards.  Humble 
V.  Mebane,  89  N.  C.  410.  Hia  failure 
to  disclose  that  he  has  received  money 
for  his  ward  amounts  to  a  conversion 
thereof.  Asher  v.  State,  88  Ind.  215. 
He  cannot  avoid  liability  to  account^ 
if  acting  as  guardian,  by  denying 
that  he  was  appointed.  Gregory  v. 
Field,  63  Miss.  323.  And  see  as  to 
fraudulent  concealment  of  worthless 
securities,  Slauter  v.  Favorite,  107 
Ihd.  291.  Where  one  kept  his  ac- 
counts so  imperfectly  that  it  was  im- 
possible to  say  whether  he  should  re- 
ceive certain  credits  as  general  or  spe- 
cial guardian,  they  were  credited  one 


59.  Bank  V.  Krell,  176  la.  437,  156 

N.  W.  858  (expenditures  need  not  be 
confined  to  food  or  clothing  actually 
used  by  wards)  ;  In  re  Pruyne,  73  N. 
Y.  S.  859,  68  App.  Div.  584.  See  In 
re  Boyle's  Estate,  67  Pa.  Super.  Ct. 
381  (guardian  adopting  ward  allowed 
for  her  maintenance  at  his  home). 

60.  In  re  Brady,  10  Ida.  366,  79  P. 
75  (Will  contest  in  which  wards  are 
interested) ;  Luke  v.  Kettenbach 
(Ida.)  181  P.  705;  In  re  Tolifaro, 
113  la.  747,  84  N.  W.  936;  Appeal  of 
Farnum,  107  Me.  488,  78  A.  901; 
Grove  v.  Reynolds,  100  Mo.  App.  56, 
71  S.  W.  1103;  In  re  Decker,  76  N. 
Y.  S..  315,  37  Misc.  527  (attorney's 
fee  for  preparing  final  account)  ;  Or- 
der, 102  N.  Y.  S.  211,  117  App.  Div. 
294,  affirmed,  In  re  Tyndall,  190  N. 
Y.  522,  83  N.  E.  1133  (attorney's 
fees  based  only  on  what  services  are 
worth) ;  Title  Guaranty  &  Surety  Co. 
V.  Slinker,  42  Okla.  811,  143  P.  41 
(premiums  on  guardian's  bond); 
Scheib  v.  Thompson,  23  Utah,  564, 
65  P.  499. 

61.  In  re  Tolifaro,  113  la.  747,  84 
N.  W.  936  (attendance  of  guardian  at 
hearing) ;  State  ex  rel.  Tygard  v.  El- 
liott, 82  Mo.  App.  458  (not  for  ex- 
penses of  non-resident  guardian  *in 
coming  to  State  to  qualify) ;  In  re 
Hill's  Estate,  250  Pa.  107,  95  A.  426. 

62.  McElhenny's  Appeal,  46  Pa.  St. 
347;  Alexander  v.  Alexander,  8  Ala. 
796;  Neilson  v.  Cook,  40  Ala.  498; 
State  v.  Foy,  65  N.  C.  265 ;  Blake  v. 
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liability  for  such  attorneys  as  he  employs  is  of  course  his  owb. 

The  guardian  may  be  allowed  for  expenses  though  he  has  not 
actually  paid  them  if  there  is  an  arrangement  in  good  faith  that 
he  shall  do  so.*^ 

The  fact  that  expenditures  otherwise  improper  were  incurred 
at  the  request  of  the  wards  is  no  defence.''*  The  guardian  may  be 
allowed  the  ward's  share  of  the  debts  of  the  estate  in  which  he  is 
an  heir.**  Mother  who  is  guardian  of  female  ward  may  not  be 
aDowed  for  expenses  of  ward's  wedding,*'  but  the  burial  expenses 
of  the  mother  of  the  ward  may  be  properly  allowed.'* 

The  guardian  may  make  payments  on  the  order  of  an  infant 
ward  to  her  husband  if  the  latter  is  of  full  age,'*  but  not  if  he  is 
under  age/® 

The  guardian  will  not  be  allowed  for  sums  expended  in  trying 
to  protect  unauthorized  investments/^  and  he  will  not  be  allowed 
for  expenses  in  contesting  removal  proceedings  where  they  force 
his  resignation.''* 

He  is  to  be  reimbursed  for  all  reasonable  and  proper  expenses 
incurred  by  him  in  the  management  of  his  ward's  estate."'*  Also 
for  his  proper  advances/*     Interest  has  been  allowed  on  sums  of 


half  to   each   fund.     Smith   t.   Gum- 
mere,  39  N.  J.  Eq.  394. 
6S.  §§  911,  912. 

64.  In  re  Maaon,  68  Neb.  779,  94 
N.  W.  990  (attorney's  fees).  Canira, 
In  re  Plumb,  53  K  Y.  S.  558,  24 
Misc.  249,  2  Gibbons,  447. 

65.  In  re  Tolifaro,  113  la.  747,  84 
N.  W.  936. 

66.  Sims  ▼.  Billington,  50  La.  Ann. 
968,  24  So.  637. 

67.  Keenej  v.  Henning,  64  N.  J.  Eq. 
65,  53  A.  460. 

6S.  In  re  Connolly's  Estate,  150  N. 
Y.  S.  559,  88  Misc.  405. 

69.  State  v.  Joest,  46  Ind.  233,  235; 
State  V.  Parrish,  1  Ind.  App.  441,  27 
X.  E.  652. 

70.  State  t.  Joest,  46  Ind.  233,  235. 

71.  In  re  Moore,  112  Me.  119,  90  A. 
1088. 

7f.  In  re  Cobb's  Estate  (Okla.), 
166  P.  885. 

7S.  Personal  services  as  a  mechanic  or 
architect  are  ruled  out  strictly  in  some 
States,  the  guardian  being  restricted 


to  his  statutory  commission.  Morgan 
V.  Hannas,  49  N.  Y.  667.  Other 
States  rule  differently;  their  rule 
being  that  of  a  fair  allowance  rather 
than  a  fixed  commission.  §  375.  A 
guardian  Vfho  keeps  a  store  may  in 
good  faith  supply  the  ward's  neces- 
saries, and  hence  charge  at  customary 
rates  of  profit.  Moore  v.  Shields,  69 
N.  C.  50.  But  this  principle  is  a 
dangerous  one  to  admit  far.  The 
guardian  of  a  wealthy  insane  adult 
ward  may  fairly  claim  compensation 
for  luxuries  supplied  him,  and  for 
personal  visits  and  care  suitable  to 
tho  ward's  welfare.  May  v.  May,  109 
Mass.  252.  As  to  estimating  neces- 
saries purchased  with*  depreciated 
money,  see  Phillips  v.  Towles,  73  Ala. 
406.  The  guardian  cannot  as  such 
sue  his  ward  for  necessaries,  having 
no  property  of  the  ward  in  possession 
to  reimburse  him  for  maintenance. 
McLane  v.  Curran,,  133  Mass.  531. 

74.  Merkell's  Estate,   154  Pa.  St. 
285. 
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money  necessarily  advanced  by  him  to  his  ward ;  and  this  seems 
reasonable." 

Interest  may  be  allowed  a  guardian  on  disbursements  with  an- 
nual rests,  the  amounts  expended  for  the  previous  year  deducted 
and  interest  computed  on  the  balance  U]>  to  the  next  annual  rest/* 

Where  the  ward  was  mentally  incapacitated  for  contracting  or 
appointing  an  agent,  the  guardian  cannot  be  credited  with  sums 
paid  to  an  agent  so  appointed  by  the  ward,  but  only  for  such  sums 
as  were  shown  to  have  been  used  for  the  ward's  benefit."  The 
guardian  cannot  be  allowed  for  gifts  made  by  him  to  the  ward/* 

§  906.  Payment  of  Debts. 

It  is  the  guardian's  duty  to  pay  all  just  debts  of  the  ward/**  but 
he  is  not  to  apply  property  exempt  from  attachment  or  execu- 
tioni  in  satisfaction  of  his  ward's  debts. "^^ 

§  907.  Continuance  in  Business. 

The  guardian  of  an  insane  adult  ward  cannot  lawfully  continue 
the  ward's  business,  so  as  to  charge  it  with  losses  thereby  incurred,** 
and  a  ward's  property  should  not  be  subjected,  at  the  guardian's 
instance,  to  the  hazards  of  business,  nor  should  a  probate  court 
confer  any  such  authority.®*  But  where  he  does  so  beneficially, 
the  ward,  by  acceptance  of  the  benefits  aft^r  becoming  9ui  juris, 
may  be  estopped  from  objecting."' 

§  908.  Liability  for  Negligence  or  Fraud. 

So  far  as  the  guardian  acts  within  the  scope  of  his  powers  he 
is  bound  only  to  the  observance  of  fidelity,  and  such  diligence  and 
prudence  as  men  ordinarily  display   under  like  circumstances. 

76.  Hay^vnrd  v.  Ellis,  13  Pick.  272;  78a.  Alcon  v.  Koons,  42  Ind.  App. 
May  V.  Skinner,  152  Mass.  328.  Bnt  537,  82  N.  E.  92;  Anderson  v.  Silcox. 
gee  Bvarts  v.  Nason,  11  Vt.  122.  And  82  8.  O.  10^,  63  S.  E.  128  (ward's 
so  interest  received  on  a  small  balance  trousseau) ;  State  v.  Fidelity  k  De- 
may  stand  in  lieu  of  compensation.  posit  Co.  of  Maryland  (Md.),  104  A. 
Mattox  V.  Patterson,  60  la.  434.  278.    See  Simpson  v.  Roberts,  205  TH. 

76.  Abrams  v.  United  States  Fi-  App.  35  (not  for  funeral  expenses  of 
delity  &  Guaranty  Co.,  127  Wis.  579,  ward's  mother). 

106  N.  W.  1091,  6  L.  R.  A.  575,  115  79.  Fuller  v.  Wing,  5  Shep.  222. 

Am.  St.  R.  1091.    See  Nelson  ▼.  Cowl-  80.  Corcoran  t.  Allen,  11  R.  I.  567. 

irig,  89  Ark.  334,  116  S.  W.  890  (in-  SI.  Michael  v.  Locke,  80  Mo.  548. 

t«rest  not   allowed  where  gross  neg-  And  see  Bush  v.  Bush,  33  Kan.  556; 

lect  of  duty).  Carter  t.  Lipsey,  70  Ga.  417;  Warren 

77.  Griffin  v.  Collins,  125  Ga.  159,  v.  Union  Bank  of  Rochester,  157  X. 
53  R.  E.  1004.  Y.   259,  51  N.  E.  1036,  43  L.  R.  A. 

78.  Harper  v.  Payne,  24  Ky.  Law  256,  68  Am.  St.  R.  777. 

Rep.  2301,  73  S.  W.  1123.  82.  Hoyt  ▼.  Spragne,  103  U.  8.  613. 
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And  in  absence  of  miBconduct  lus  «cts  are  liberally  regarded. li):e 
those  of  any  trustee.  He  is.  n9t,lia,ble  for  investment^  carefully 
made^  wbich  afterwards  prove  worthless;  nor  where  he  deals  with 
failing  debtors  prudently  under  all  the  circumstJOices,  though  good 
security  be  not  available  and  a  loss  finally  occurs."  Nor  is  he 
responsible  for  funds  of  which  he  was  robbed  without  his  fault,** 
But  for  any  fraudulent  transaction  to  which  he  lends  himself  he 
must  sujBfer  the  consequences.***  And  if  by  his  negligence  the 
estate  has  suffered  loss,  he  must  make  good  the  deficiency.**  What 
acts  amount  to  fraud  or  culpable  negligence  will  depend  upon  cir- 
cumstances. Ignorance  of  duty  is  equivalent  to  misconduct,  where 
the  ward's  interests  suffer  by  it*'  And  a  sale  of  the  ward's  rights 
of  property  at  a  grossly  inadequate  price,  upon  the  guardian's  own 
responsibility,  may  be  afterwards  set  aside  at  the  instance  of  the 
ward.**  Innocent  third  parties  for  value  are  not  aflfected  by  the 
guardian's  fraud ;  and  the  usual  barrier  applies  as  to  negotiable 
securities.**  But  in  general,  where  third  parties  neglect  to  make 
reasonable  inquiries  as  to  facts  which  ought  to  have  raised  sus- 
picion in  their  minds,  they  may  have  to  suffer  for  their  own 
imprud-encc.** 

§  909.  Effect  of  Guardian's  Unauthorized  Acts. 

It  is  a  general  principle  that  acts  done  by  a  guardian  without 
authority  will  be  protected  and  will  bind  the  infant,  if  they  turn 
out  eventually  beneficial  to  the  latter;  but  the  guardian  does  such 
acts  at  his  own  peril.  The  transaction  will  perhaps  avail  as  be- 
tween the  guardian  and  third  parties ;  but  the  infant,  on  arriving 
at  majority,  may  usually  disaffirm  it  altogether,  if  not  manifestly 
beneficial  in  the  court's  opinion,  and  require  the  guardian  to  place 
him  in  statu  quo.^^  This  risk  is  restricted,  however,  to  unauthor- 
ized as  well  as  prejudicial  acts ;  for  no  guardian  can  be  an  infalli- 


88.  Barney  v.  Parsons,  54  Vt.  623; 
Green  v.  Roimtfee,  88  N.  C.  164 ;  La- 
mar V.  Micou,  112  U.  S.  452;   §  353. 

84.  Fnrman  v.  Coe,  1  Gaines's  Gas. 
96;  Atkinson  y.  Whitehead,  66  N.  G. 
296. 

85.  MeGahan's  Appeal,  7  Barr,  56. 

86.  2  Kent,  Gom.  230;  Glover  v. 
Glover,  1  McMuU.  153;  Borer's  Ap- 
peal, 11  Pa.  St.  36 ;  Wynn  v.  Benbnry, 
4  Jones  Eq.  395;  Coggins  v.  Flythe, 
113  N.  C.  103. 


87.  Nicholson's  Appeal,  20  Pa.  Sti 
50. 

88.  Leonard  v.  Barnum,  34  Wis. 
106. 

89.  See  Gum  v.  Swearingen,  69  Mo. 
553;   2  Scbouler,  Pers.  Prop.  23. 

90.  Gale  v.  Wells,  12  Barb.  84; 
Hnntet  v.  Lawrence,  11  Gratt.  Ill; 
Bevis  V.  Heflin,  63  Ind.  129. 

91.  Macphers.  Inf.  339;  infra,  § 
987. 
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ble  judge  of  what  is  beneficial  to  his  ward ;  and  to  make  him  liable 
in  ordinary  cases,  beyond  the  limits  of  good  faith  and  a  sound 
discretion,  would  be  intolerable.  Hence,  as  judicial  control  be- 
comes relaxed,  the  guardian's  unauthorized  acts  may  fairly  be 
considered  as  lessening  in  number  and  importance,  save  so  far  as 
local  statutes  prescribe  the  rule,  as  they  frequently  do.  Where 
the  guardian  acts  nnder  judicial  sanction,  what  he  does  in  good 
faith  receives  strong  protection,®^  and  even  without  a  judicial  sanc- 
tion he  may  do  ^lany  acts  beneficial  to  his  ward  in  their  scope." 
Unauthorized  acts  which  turn  out  ill  for  the  ward  are  not  usually 
protected.** 

In  States  requiring  the  approval  of  the  court  before  a  guardian 
can  bind  his  ward's  property  one  doing  work  under  a  contract 
cannot  obtain  a  lien  on  the  property  where  the  contract  was  exe- 
cuted without  the  approval  of  the  court."^ 

§  910.  Contracts  in  General. 

A  guardian,  it  is  said,  cannot  by  his  general  contracts  bind  the 
person  or  estate  of  his  ward.®*  Nor  can  he  avoid  a  beneficial  con- 
tract made  by  his  infant  ward ;  "^  nor  waive  a  benefit  to  which  the 
ward  is  entitled  by  decree.®*  For  anything  which  he  does  injuri- 
ous to  the  infant  is  a  violation  of  duty,  and  the  insertion,  in  a  con- 
tract, of  words  importing  the  title  "  guardian  "  will  not  shield  the 
guardian  from  personal  liability.  In  the  language  of  Chief  Justice 
Parsons:  "As  an  administrator  cannot  by  his  promise  bind  the 
estate  of  the  intestate,  so  neither  can  the  guardian  by  his  contract 
bind  the  person  or  estate  of  his  ward."  ®®  But  the  rule  is,  after 
all,  a  technical  one;  for  the  insertion  of  words  showing  represen- 
tative capacity  imports  that  the  contract  was  made  as  a  trustee; 
the  form  of  the  remedy  is  affected,  but  not  the  primary  source  of 


92.  See  McElheny  v.  Musick,  63  111. 
329. 

93.  Maclay  v.  Equitable  Co.,  152 
TJ.  S.  499;  Albert's  Appeal,  128  Pa. 
St.  613;  SmaU's  Estate,  144  Pa.  St 
293. 

94.  May  v.  Buke,  61  Ala.  53;  Me- 
Duffie  V.  Mclntyre,  11  S.  C.   551. 

95.  Los  Angeles  County  v.  Winans, 
13  Cal.  App.  234,  109  P.  640. 

96.  In  re  Manning's  Estate,  134 
la.  165,  111  N.  W.  40^;  Jones  v. 
Brewer,  1  Pick.  (Mass.)  317;  Tenney 


V.  Evans,  14  N.  H.  343;  Beynblds  t. 
Garber-Buick  Co.,  149  N.  W.  9S5,  L, 
B.  A.  1915C,  362;  Abom  ▼.  Janis, 
113  N.  T.  S.  309,  62  Misc.  95  (order 
aflfd.,  106  N.  Y.  S.  1113,  121  App. 
Div.  923;  Lee  v.  Tonsor  (Okla.),  161 
P.  804;  Jones  y.  Jobnson  (Okla.), 
178  P.  984. 

97.  OUrer  v.  Houdlet,  13  Mass.  237. 
And  see  Bae.  Abr.,  Guardian  (G). 

98.  Hite  V.  Hite,  2  Band.  409. 

99.  Forster.  v.  Fuller,  6  Mass.  5S. 


1031 


THE    WABDS    ESTATE. 


§    910 


liability  in  the  real  beneficiary.  And  on  all  sucli  contracts,  fairly 
made,  the  guardian  is  entitled  to  reimbursement  from  his  ward's 
estate.     It  is  simply  meant  that  the  person  with  whom  the  guar- 
dian contracts  on  behalf  of  his  ward  may  presume  a  sufficiency  of 
assets.     In  other  words,  the  guardian's  duty  is  to  bring  up  the 
ward  suitably ;   and  if  in  the  perf oimance  of  his  duty  it  becomes 
necessary  for  him  to  enter  into  contracts,  they  impose  no  duty  on 
the  ward,  but  bind  the  guardian  personally  and  alone.     If  one 
acting  in  a  trust  capacity  could  claim  exemption  from  all  personal 
liability,  on  the  ground  that  there  was  none  of  the  ward's  property 
left  in  his  hands  for  payment,  he  might  abuse  his  privileges.     His 
knowledge  of  the  exact  state  of  the  trust  fund  and  his  power  of 
management  would  give  him  an  immense  advantage  over  the  other 
contracting  party.     Hence  the  propriety  of  the  rule  that  guardians 
are  personally  bound  on  their  contracts,  in  dealing  with  others  on 
the  ward's  behalf,  while  in  turn  they  get  a  recompense  from  the 
estate  by  charging  their  expenses  to  the  ward's  account,  to  be 
passed  upon  by  the  court;    in  which  sense  of  a  reimbursement 
alone,  whether  in  law  or  equity,  can  it  be  said  that  the  ward  is 
liable,  since  the  guardian  can  put  no  contract  obligations  upon  his 
ward.     The  insertion  of  words  implying  a  trust  becomes,  there- 
fore, essential  in  determining  whether  a  contract  was  intentionally 
made  by  the  guardian  on  his  own  personal  account.     If  the  guar- 
dian contracts  a  debt  for  his  ward's  benefit,  he  becomes,  in  this 
STJUse,  personally  liable;    and  this,  even  though  the  debt  be  for 
necessaries.*     Where,  however,  the  guardian's  contract  with  the 
creditor  shows  an  express  limitation  of  his  liability,  by  mutual 
assent,  to  the  assets  of  the  ward  in  the  guardian's  hands,  it  would 
appear  that  the  guardian  incurs  no  personal  liability  beyond  such 


1.  Simms  v.  Norris,  5  Ala.  42 ;  Bol- 
lins  V.  Marsh,  128  Mass.  166.  And 
see  infra,  §  911,  as  to  the  ward's 
necessaries.  Sperry  v.  Fanning,  80 
lU.  371.  A  guardian  should  take 
heed  what  contract  he  makes,  and 
provide  for  terminating  it  properly. 
In  Mass.  General  Hospital  v.  Fair- 
banks, 132  Mass.  414,  A.,  in  antici- 
pation of  being  appointed  guardian 
qt  B.,  an  insane  person,  promised  to 
pay  an  asylum  for  B.'s  board  and 


supplies.  It  was  held  that  though  A. 
resigned  after  his  appointment  and 
a  new  guardian  was  appointed,  A. 's 
personal  liability  under  the  contract 
had  not  been  terminated.  If  a  guar- 
dian promises  to  pay  a  debt  of  his 
ward,  he  will  become  personally  bound, 
though  expressly  contracting  as  guar- 
dian; and  the  creditor's  discharge  of 
the  ward  is  sufficient  consideration. 
Kingsbury  v.  Powers,  131  111.  182. 
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assets,'  though  he  cannot  thereby  bind  the  ward's  person  or  estate 
absolutely.* 

The  guardian  in  some  States  may,  when  proper  to  protect  assets^ 
make  binding  agreements  for  the  benefit  of  the  estate  of  the  ward  * 
with  the  approval  of  the  court,^  and  the  ward  will  on  coming  of  age 
be  bound  by  a  contract  signed  for  him  by  the  guardian  acting  under 
authority  of  the  court.*  The  guardian  cannot  bind  the  estate  by 
any  other  contract  than  one  expressly  allowed  by  law.^ 

§  911.  Contracts  for  Necessaries. 

For  necessaries  of  his  ward,  supplied  by  the  guardian's  order 
and  on  his  credit,  the  guardian  then  is  liable;  and  this  on  the 
principle  that  the  guardian  has  made  a  contract*  A  guardian,  it. 
is  true,  cannot  bind  his  infant  ward,  or  the  tatter's  estate,  by  a 
contract,  even  for  necessaries.*  But  he  is  of  course  entitled  to  a 
proper  reimbursement  for  the  necessaries  thus  supplied  by  himself 
from  the  ward^s  estate.  So,  where  he  advances  money  for  the 
ward's  maintenance  and  education.*^ 

But  if  the  income  of  the  ward's  estate  is  ample  for  payment 
of  the  necessaries  supplied  him,  the  creditors  may,  by  a  proper 
course  of  procedure,  have  it  subjected  to  the  satisfaction  of  their 
just  claims.  And  this,  too,  it  would  appear,  notwithstanding  any 
personal  undertaking  on  the  guardian's  part."  Tfot  even  funds 
derived  from  a  minor's  pension,  granted  under  the  United  States 
laws,  are  exempt  from  liability  for  the  ward's  support."     On  the 

It.  Speny  ▼.  Fanning,  80  111.  371.  Comeron  &  Co.  v.  Yarby  (Okla.),  175 

8.  Rollins  y.  Marsh,  128  Mass.  116;  P.  206.    See  Lenow  y.  Arrington^  111 

Beading  y.  Wilson,  38  N.  J.  Eq.  446.  Tenn.  720,  69  8.  W.  314;   Andras  v. 

4.  Hanoyer  Nat.  Bank  v.  Cocke,  127  Blazzard,  23  TJtah,  233,  63  P.  888,  54 
N.  C.  467,  37  S.  E.  507  (gnardian  may  L.  R.  A.  364. 

make    binding     agreement    to    loan  8.  State  y.  Boebey  91  Ind.  406;  Tar- 

eredit  to  borrow  money  to  ayoid  ex-  ner  v,  Flagg,  6  Tnd.  App.  563,  33  N. 

pense  in  settlement  of  insolyent  bank  E.  1104;  Shepard  y.  Hanson,  9  N.  D. 

in  which  ward  is  stockholder)  ;  LeRoy  249,  83  N.  W.  20. 

y.  Jacobosky,  136  N.  C.  443,  48  S.  E.  9.  Reading  y,  Wilson,  38  N.  J.  Bq. 

796,  67  L.  E.  A.  977   (contract  with  446. 

trustee   of   insolyent   bank   in   which  10.  Smith's  Appeal,  30  Pa.  St.  397; 
ward  is  stockholder  to  saye  expense)  ;  Rollins  y.  Marsh,  128  Mass.  116 ;  In- 
Stone  y.  Ellis  (Tex.  Ciy.  App.  1897),  fra,  ch.  6. 
40  S.  W.  1077.  11.  Bamum  v.  Frost,  17  Gratt.  398 ; 

5.  Smoot  y.  Richards,  16  Tex.  Ciy.  Walker  y.  Browne,  3  Bush,  686.    Suit 
App.  662,  39  8.  W.  133.  on  the  probate  bond  by  permission  of 

6.  In  re  Barker's  Estate,  113  la.  court  is  the  common  remedy  in  many 
684,  85  N.  W.  786.  States.    Cole  y.  Eaton,  8  Cash.  587. 

7.  Burke  &  Williams  y.  MacKenzie,  12.   Welch  y.   Burris,   29  la.   186; 
124  Ga.  248,  52  S.  E.  653;  WiUiam  Brown's  Appeal,  112  Pa.  St  18. 
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ward's  own  contract  for  necessaries,  the  guardian  is  not  personally 
liable.**    And  it  would  appear  from  some  cases  that  his  knowledge 
of  the  ward's  contract  and  failure  to  dissent  will  not  suflBoe ;  or,  in 
other  words,  that  an  express  contract  should  be  shown  to  charge 
the  guardian  personally.     Yet  such  a  contract  of  the  ward  may 
be  ratified  by  the  words  or  acta  of  a  guardian ;    and  we  presume 
that  he  may  generally  be  held  bound  on  a  contract  shown  by  strong 
implication  to  have  existed  between  him  and  the  party  furnishing 
education  or  support.**     Claims  for  goods  furnished  to  a  ward  at 
the  request  of  the  guardian  should  be  made  and  action  brought 
against  the  guardian  personally  and  not  against  the  ward's  estate." 
As  a  rule  the  guardian,  if  custodian  of  the  ward's  person,  has  the 
same  right  to  judge  as  to  what  are  necessaries,  according  to  the 
estate  and  social  position  of  his  ward,  that  a  parent  would  have 
for  his  own  child ;"  and  others  who  supply  the  minor  are  bound 
to  take  heed  acordingly,*^  and  the  guardian  is  not  liable  for  neces- 
saries furnished  the  ward  unless  expressly  authorized  by  him." 
The  ward  is  not  to  be  judge  of  his  own  necessaries ;  it  is  the  guar- 
dian rather,  or  the  court."     It  is  held  that  the  guardian  appointed 
in  one  State  may  sue  a  foreign  guardian  for  the  support  and  edu- 
cation of  wards  left  with  the  former  by  consent  of  the  latter 
guardian.^     So,  wherever  a  town  is  liable  for  the  support  of  a 
ward  as  a  pauper,  his  guardian  may  claim  reimbursement  for 
necessary  expenses  incurred  after  the  ward's  property  has  been 
exhausted.**     A  guardian  is  presumed  to  furnish  all  necessaries 
for  his  infant  ward,  and  a  stranger  who  furnishes  them  must  in 
general  contract  with  the  guardian  himself.**     But  where  the  guar- 
dian makes  purchases,  the  party  furnishing  the  goods  is  not  bound 
to  see  that  payment  is  made  from  the  ward's  income.     This  risk 
must  be  run  by  the  guardian  himself,  for  the  facts  are  within  his 

18.  Baird  v.  Steadman,  39  Fla.  40,  16.   Nicholson   v.   Spencer,   11   On, 

21.  So.  5T2.  607;  Kraker  v.  Byrum,  13  Rich.  163. 

14.  Tneker  v.  McKee,  1  Bailey,  344 ;  17.  McKanna  ▼.  Merry,  61  HI.  177. 
Hargrove  v.  Webb,  27  Ga.  172 ;  OUver  18.  Pinnell  v.  Hinkle,  54  W.  Va. 
V.  Houdlet,  13  Mass.  237.  119,  46  S.  E.  171. 

15.  Fidelity  &  Deposit  Co.  of  Mary-  19.  Matter  of  Plumb,  52  Hun,  119. 
land  V.  M.  Bich  ft  Bros.,  122  Ga.  506,  20  Spring  v.  Woodworth,  2  Allen, 
50  S.  B.  338;   HaU  v.  Ferguson,  24  206. 

Ind.  App.  532,  57  N.  B.  153 ;  Murphy  21.  Fisk  ▼.  Lincoln,  19  Pick.  473. 

V.  Holmes,  84  N.  T.  8.  806,  87  App.      See  Preble  v.  LongfeUow,  48  Me.  279. 
Div.  366,  14  N.  Y.  Ann.  Caa.  71.  92.  State  v.  Cook,  12  Ired.  67;  Boy- 

ston  y.  Boyston,  29  Gki.  82. 
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own.  peculiar  knowledge. ^^  And  the  usual  principle  is,  where  the 
guardian  has  contracted  for  his  ward's  support  without  express 
restriction,  that  the  creditor  holds  the  guardian  liable  individually, 
relying  upon  the  latter's  promise,  while  the  guardian  may  reim- 
burse'hims<?lf  out  of  the  ward's  estate  so  far  as  justice  permits,** 

§  912.  Contracts  for  Serviced  to  Ward  or  Estate. 

Under  suitable  circumstances  a  guardian  may  employ  attorneys- 
at-law  or  other  agents,  and  charge  theii^  compensation  in  his  ac- 
counts." 

A  contract  by  a  guardian  for  services  for  the  estate  made 
without  authority  of  court  is  invalid  as  against  the  estate,^* 
although  the  value  of  such  services  may  be  allowed  against  the 
estate  in  proper  proceedings  in  equity  or  the  probate  court ;  ^  but 
a  contract  for  ser^nces  will  in  any  event  bind  only  the  estate  and 
not  the  wards. ^®  A  personal  judgment  only  against  the  guardian 
will  be  allowed  in  most  States." 

The  guardian  may  when  necessary  employ  a  physician  to  care 
for  the  ward  and  pay  for  his  services  out  of  the  principal,*^  and 


\ . 


23.  Broadiis  v.  Bosson,  3  Leigh,  12 ; 
Hutchinson  v.  Hutchinson,  19^  Vt.  437. 

24.  BoUins  v.  Marsh,  128  Mass.  116; 
Bhodes  v.  Frazier's  Estate  (Mo. 
Api).),  204  S.  W.  547;  GaUagher  v. 
McBride,  66  N.  J.  Law,  49  A.  582. 

25.  Be  Flinn,  31  X.  J.  Eq.  640  j 
supra,  §  343.  A  natural  tutrix  of 
minors,  duly  appointed,  is  bound  to 
prosecute  a  legal  claim  on  their  be- 
half, and  her  contract  with  counsel 
concerning  compensation  for  service 
is  within  her  powers.  Taylor  v. 
Bemiss,  110  U.  S.  42.  That  an  em- 
ployed attorney  must  look  to  the  guar- 
dian for  his  compensation,  see  Kow- 
inp  V.  Moran,  5  Dem.  56. 

Th€  guardian  may  give  power  of 
citorney  to  collect  and  receipt  for 
dfbts.  Forbes  v.  Beynard,  98  N.  T. 
S.  710,  113  App.  Div.  306. 

2e.  Morse  v.  Hinckley,  124  Cal.  154, 
ne  P.  896;  McKee  v.  Hunt,  142  Cal. 
.•)26,  77  P.  1103;  Burke  &  Williams  ▼. 
MacKenzie,  124  Ga.  248,  52  S.  E.  653 
(contract  foT  improvement  of  ward's 
real  estate) ;  In  re  Kitchen  (Ind. 
App.  1909),  89  N.  E»  375;  Williams 


V.  Bonner,  79  Miss.  664,  31  So.  207; 
Kersey  v.  O  'Day,  173  Mo.  560,  73  S- 
W.  481. 

27.  Morse  v.  Hinckley,  124  CaL  154, 
56  P.  8^6;  Irvine  v.  Stevenson  (Ky.), 
•209  S.  W.  7  (may  employ  more  than 
one  attorney  when  necessary) ;  Suc- 
cession of  Hanna,  X35  La.  1043,  6& 
So.  355;  Everson  v.  Hum,  89  Neb. 
716,  131  N.  W.  1130;  Pamell  v.  Wad- 
lingtoo,  .42  Okla.  363^  139  P.  121.  8ee, 
however,  Payne  v.  Bech,  6  Ohio  App. 
327. 

An  improvident  contract  of  a 
guardian  as  to  the  compensation  of 
attorneys  employed  to  represent  their 
interest  will  not  be  enforced;  the  at- 
torneys being  limited  to  a  reasonable 
fee.  Wheeler  v..  James  &  James  (Ky. 
1909),  120  S.  W.  350. 

28.  Wilhelm  v.  Hendrick,  167  Ky. 
219,  180  S.  W.  516. 

29.  Baker  v.  Groves,  1  Ind.  App. 
522,  27  N.  E.  640;  Weber  V.  Werner, 
122  N.  T.  S.  9^43,  138  App.  Div.  127. 

30.  Williams  v.  Bonner,  79  Hiss. 
664,  31  So.  207, 
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payments  made  for  services  in  caring  for  the  ward's  real  estate 
may  be  credited  to  the  guardian,^^  but  not  where  the  services  were 
unnecesaaay.** 

Where  the  guardian  delegates  his  duties  to  another  he  is  liable 
for  his  actioBS.*' 

The  ward  will  not  be  allowed  to  manage  his  own  affairs  unless 
his  capacity  to  do  so  is  shown  by  a  preponderance  of  the  proof." 

The  guardian  of  an  insane  person  may,  without  obtaining 
authority  from  the  court,  hire  competent  help  to  take  care  of  the 
ward's  invalid  wife.  He  is  thus  discharging  the  personal  obliga- 
tions of  his  ward,  performing  an  act  of  no  unusual  character.  Tt 
is  true  as  a  jgeneral  rule  that  the  guardian  has  no  authority  to  bind 
the  estate  of  his  ward  by  contract,  but  that  rule  does  not  apply  to 
acts  in  performance  of  duties  and  obligations  of  the  ward  not  of 
an  unusual  or  extraordinary  character,  and  which  do  not  bind  or 
attempt  to  bind  the  ward  beyond  his  legal  incompetency  to  act  for 
himself." 

§  913.  Promissory  Notes. 

Notes  payable  to  guardian, —  The  title  to  promissory  notes  made 
payable  to  the  guardian  is  pnnia  facie  in  him.  And  this  is  true 
though  the  ward  come  of  age  pending  a  suit  on  such  notes,  or  other- 
wise the  guardian's  authority  has  ceased.  Hence  he  may  maintain 
suit,  unless  the  defendant  can  show  that  it  has  been  transferred  to 
the  successor,  or  otherwise  disprove  title.'*  A  guardian  may 
assign  a  note  taken  in  his  own  name,'^  but  a  statute  forbidding  a 
sale  of  property  without  authority  of  the  court  will  prevent  the 
guardian    from    transferring    a    note   without    such    authority. 


88 


31  Sears  v.  Collie,  148  Ky.  444,  146 
fi.  W.  1117;  State  ex  rel,  Tygard  v. 
Elliott,  82  Mo.  App.  458;  McCoy  v. 
Lane,  66  Neb.  847,  92  N.  W.  1010; 
/»  re  Mason,  68  Neb.  779,  94  N.  W. 
990. 

82.  In  re  Binghamton  Trust  Co.,  83 
N.  T.  S.  1068,  87  App.  Div.  26  (agent 
for  real  estate  not  needed)  ;  Vaughn 
T.  Tealey  (Tenn.  Ch.  App.  1900),  63 
P.  W.  236 ;  Moore  v.  Bannerman  (Tex. 
Civ.  App.),  45  S.  W.  825  (attorney 
not  needed). 

88.  Bittenberry  t.  Wharton,  176 
Ala.  390,  58  So.  293. 


34.  Jn  re  Lee,  105  La.  254,  29  So. 
703. 

35.  He  Mores  (Minn.),  160  N.  W. 
187,  L.  B.  A.  1917B,  676. 

86.  Chambles  t.  Vick,  34  Miss.  109; 
Fountain  v.  Anderson,  33  Ga.  372; 
King  V.  Seals,  45  Ala.  415;  Gard  v. 
Neff,  39  Ohio  St.  607. 

37.  Echols  V.  Speake,  64  So.  306; 
Brewster  v.  Seeger,  173  Mass.  281,  53 
N.  E.  814;  Jenkins  v.  Sherman,  77 
Mi3S.  884,  28  So.  726. 

38.  Browne  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  98  Tex.  55,  80  R.  W. 
593.     See  Merchants*  &  Clerks'  Sav. 
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The  guardian  may,  however,  indorse  over  such  note  on  the  cessation 
of  his  authority;  in  which  case  the  person  in  lawful  possession 
should  sue.  He  may  thus  assign  over  a  note  after  the  ward's 
majority  for  money  due  the  ward,  and  give  the  assignee  full  power 
to  collect,  where  the  ward  interposes  no  valid  objection,**  So,  too, 
he  may,  after  his  ward's  death,  transfer  a  note  for  the  ward's 
money,  payable  to  the  ward  or  bearer,  to  a  third  person  for  collec- 
tion.*^ But  a  note  which, evidences  a  debt  due  the  guardian  in 
his  own  individual  capacity  is  not  properly  a  part  of  the  ward's 
assets ;  and  a  successor  in  the  trust  who  accepts  such  a  note  from 
his  predecessor  is  held  liable  as  for  a  breach  of  his  trust  where  the 
note  proves  uncollectible.*^  If  the  guardian  settled  with  his  ward 
whatever  was  due  on  a  note  taken  by  him  he  may  enforce  payment 
for  his  own  benefit.**  And  where  a  guardian,  on  surrendering  bis 
trust,  transfers  to  his  successor  a  debt  due  the  ward,  this  is  suffi- 
ciont  consideration  to  support  the  promise  of  the  latter  to  pay  the 
former  guardian's  debt." 

Notes  payable  hy  guardian. —  The  ward's  estate  may  be  charged 
with  a  note  issued  on  authority,**  or  where  the  transaction  benefits 
the  ward.**  But  the  ward  cannot  be  made  liable  after  majority 
on  a  note  given  by  her  guardian  without  authority  where  she  re- 
ceived no  benefit  after  reaching  her  majority  from  the  funds 
realized.** 

The  promise  of  a  guardian  to  pay  his  ward's  debts  is  not  col- 
lateral, within  the  statute  of  frauds ;  and  therefore  it  need  not  be 
expressed  in  writing.*^ 

An  indebtedness  of  the  guardian  of  a  minor  for  money  borrowed 
and  used  for  the  benefit  of  his  ward  is  not  a  good  consideration  for 
the  execution  of  a  note  therefor  by  his  successor.** 


Bank  Co.  v.  Schirk,  27  Ohio  Cir  Ct. 
K.  125  (where  guardian  has  no  au- 
thority to  sell  note  he  can  confer 
none). 

39.  Hippee  v.  Pond,  77  la.  235; 
Brewster  v.  Beeger,  173  Mass.  281,  53 
N.  E.  814. 

40.  Fletcher  v.  Fletcher,  29  Vt.  08. 

41.  State  T.  Greensdale,  106  Ind. 
364,  and  cases  cited. 

48.  Wright  v.  Eobinson,  94  Ala.  479. 

48.  French  v.  Thompson,  6  Vt.  64; 

ef.  Shannon  ^.  Jackson,  47  Ala.  329. 


44.  Scottish-American  Mortgage 
Co.  V.  Ogden,  49  La.  Ann.  8,  21  8o. 
116. 

45.  Forster  v.  Fuller,  6  Mass.  58,  4 
Am.  Dec.  87 ;  Wallis  v.  Neale,  43  W. 
Va.  529,  27  S.  E.  227. 

46.  Wright  v.  Perry,  129  CaL  613, 
62  P.  176.  See  Moore  ▼.  Meta,  24  Ky. 
Law,  1729,  72  8.  W.  294. 

47.  Boche  ▼.  Chaplin,  1  Bailey,  41f. 

48.  Wright  ▼.  Perry,  129  Cal.  61 1. 
62  P.  176. 
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§  914.  Loans  to  Gxiardian, 

The  ward's  estate  will  not  be  usually  liable  for  money  boirowed 
by  the  guardian  without  an  order  of  court,**  but  the  guardian  is 
per^nally  liable  for  moneys  advanced  to  him/^ 

§  915.  Management  of  Ward's  Real  Estate  in  Detail 

The  guardian  hsMs  the  management  and  control  of  his  ward's  real 
eetate  so  long  as  his  general  authority  lasts.  It  is  his  duty  to 
colleot  the  rents  for  the  benefit  of  his  ward,  in  which  connection  he 
may,  according  to  custom,  employ  a  real-estate  agent  or  collector,'^ 
or  he  may  be  allowed  an  agent's  commission/* 

It  is  his:  duty  not  only  to  collect  the  rents  but  to  preserve  the 
property."*  He  may  avow  ior  damage  feasant ^  sue  for  non-pay- 
ment of  rent,  and  bring  trespass  and  ejectment  in  his  own  name. 
This  was  the  common-law  rule  as  to  guardians  in  socage,  and  it 
still  applies  to  testamentary,  chancery,  and  perhaps  to  probate 
guardians.  The  recognized  principle  is  that  such  guardians  have 
an  authority  coupled  with  an  interest,  and  not  a  bare  authority,'* 
and  may  prosecute  and  settle  in  good  faith  a  claim  for  trespass  on 
the  ward's  lands,"'  or  collect  the  purehase  price  of  land  sold."' 
A  guardian  makes  himself  personally  liable  where  he  permits  others 
to  negligently  collect  the  rents,  or  occupies  the  premises  himself, 

40.  Wood  V.  Trtiax,  39  Mich.  828;  does  not  carry  with  it  the  control  of 

Biiie's  Estate  v.  White,  94  Mo.  App.  his  real  estate.    Atwood  v.  Frost,  57 

367,  6S  8.  W.  101.  Contra,  In  re  Man-  Mich.  229,  23  N.  W.  790. 
ning's  Estate,  134  Ta.  165,  11  N.  W.  62.    (1906)    Ohlmann  v.  Wirth,  97 

409  (estate  liable  for  money  used  for  S.W.760,30  Ky.  Law  Bep.  206  (jndg- 

benefit  of  estate  though  money  bor-  ment  modified  on  "rehearing,  Ohlman 

rowed  without  authority).    See  Scot-  y. Same  (1907), 30 Ky. Law  Hep.  1372, 

tish-American  Co.  v.   Ogden,  49   La.  101  S.  W.  295  (collecting  rents). 
Ann.  8,  21  So.  116  (authority  of  fam-  SS.  Walker  v.  Thompson,  145  Ky. 

ily  meeting  is  suiHcient) ;  State  ex  rel.  597,  140  S.  W.  104$. 
Tygard  v.  Elliott,  82  Mo.  App:  458;  54.  Shaw  v.  Shaw,  Vem.  &  Scriv. 

In  re  Bartsch,  113  N.  Y.  S.  286,  60  607;    Bacon  v.   Taylor,  Kirby,   368; 

Misc.  272.  2   Kent,  Com.   228;    Torry  v.  Black, 

50.  Elson  V.  Spraker,  100  Ind,  374 ;  58  N.  Y.  185;  Pond  v.  Curtiss,  7 
Bell  T.  Dingwell,  91  Neb.  699j,  136  N.  Wend.  45 ;  Huff  v.  Walker,  1  Cart. 
W.  1128.  19^.     And  see  O  'Hara  v.   Shepherd, 

51.  Haden  v.  Swepston,  64  Ark.  477,  3  Md.  Ch.  306.  But  such  suits  can- 
43  S.  W.  393  (guardian  is  charged  not  in  Illinois  be  bought  by  a  probate 
with  rents  only  from  time  property  or  statute  guardia;n,  and  under  local 
was  turned  over  to  him  by  the  ad-  statutes  different  rules  apply.  Mul 
ministrator) ;  JR«  Plinn,  31  N.  J.  Eq.  ler  v.  Benner,  69  III.  108 ;  Wallis  v. 
640.     See  Griffin  v.  Collins,  125  Ga.  Bardwell,  126  Mass.  366. 

159,    53    S.    E.    1004    (liability,  for  55.  Tory  v.  Black,   58  ^.  Y.   185, 

rents).  '  65  Barb.  414. 

Owkrdian^hip  of  a  minor'g  perion  56.  Davidson  v,  I.  M.  Davidson  Beal 
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or  suffers  the  premises  to  remain  unoccupied,  or  wilfully  or  care- 
lessly permits  others  to  occupy  them  to  the  ward's  detriment;'^ 
and  in  the  exercise  of  ordinary  business  discretion  and  subject  to 
the  usual  rules  of  agency  he  is  liable  for  his  warded  rents  which 
were  or  should  have  been  collected/*  He  is  therefore  liafele  where 
he  allows  a  squatter  to  perfect  title  to  the  ward's  property  not 
only  for  the  loss  of  rents  but  also  for  the  loss  of  the  principal." 

The  guardian  may  grant  an  easement  in  his  ward's  lands ;  but 
it  is  of  JQO  avail  beyond  the  limit  of  his  guardianship,*^  and  he  may 
not  encumber  it  with  covenants  restricting  its  use.*^  He  may 
authorize  the  <»utting  of  standing  timber,  and  allow  others  to  carry 
it  away,*^  though  not  so  as  to  authorise  a  waste  of  the  carpus.** 
But  his  license  should  be  given  in  all  cases  for  his  ward's  benefit, 
and  so  with  the  receiptof  damages  for  another's  trespass;**  And 
if  trees  are  cut  and  carried  away  by  his  permission,  so  that  trespass 
cannot  be  maintained,  he  must  make  compensation  to  the  ward/^ 
Guardians  may  also  institute  proceedings  for  partition.  Such 
proceedings,  in  England,  should  be  by  bill  in  equity.** 

The  guardian  may  make  partition  of  the  lands  among  the  in* 
fants  which  will  be  sustained  if  fair.*^ 


Estate  So  Investment  Co.,  226  Mo.  1, 
125  8.  W.  1143  (cannot  receipt  for 
purchase  price  when  not  received). 

57.  WiUs's  Appeal,  22  Pa.  St.  325; 
Clark  V.  Burnside,  13  111.  62;  Hughes' 
Appeal,  53  Pa.  St.  500;  Spelman  v. 
Terry,  74  N.  T.  448. 

98.  Peale  v  .Thurman,  77  Va.  753; 
Coggins  V.  Flythe,  113  N.  C.  103.  He 
cannot  give  the  child's  rents  or  use 
and  occupation  without  consideration 
even  to  the  child's  parent.  Cheney  ▼. 
Boodhouse,  135  HI.  257;  Matter  of 
Brown,  76  Hun,  186. 

59.  Short  V.  Mathis,  107  Ga.  807, 
33  8.  K.  694. 

60.  Watkins  v.  Peck,  13  N.  H.  360; 
Johnson  v.  Carter,  16  Mass.  443.  Un- 
der Ohio  statutes,  a  guardian  cannot 
grant  a  right  of  way  thorugh  land 
owned  by  his  wards  without  authority 
from  the  probate  court.  3tate  ▼. 
Hamilton  County,  39  Ohio  St.  58. 
And  see  Indiana  B.  v.  Brittingham, 
98  Ind.  294.  As  to  his  authority  act- 
ing under  orders  of  a  competent  eourt 


to  dedicate  lands  to  the  pubHe  for 
streets,  &«.,  see  Indianapolis  t.  Kings- 
bury, 101  Ind.  200.  He  cannot  waive 
his  ward's  homestead  rights*  Bateliif, 
Guardian  v.  Davis  et  ah,  64  la.  467. 

61.  Curry  v.  Keil,  46  N.  Y.  S.  495, 
19^  App.  Div.  375 ;  Day  v.  Forest  City 
Bailway,  27  Ohio  Cir.  Ct.  B.  60.  See 
In  re  Eeames,  1  Pa.  326  (guardian 
has  no  authority  to  btdld  addition): 
Windon  v.  Stewart,  43  W.  Va.  711, 
28  S.  K  776  (after  partition). 

68.  Fonbl.  Eq.  Tr.  82,  n.;  Thomp- 
son V.  Boardman,  1  Vt.  367 ;  Bond  v. 
Lockwood,  33  HI.  212.  SeeBaskirkv. 
Sanders,  70  W.  Va.  363,  73  8.  E.  937. 

68.  Torry  v.  Black,  58  N.  Y.  185. 

64.  Torry  v.  Black,  58  N.  Y.  556. 

65.  Truss  v.  Old,  6  Band.  656. 

66.  Macphers.  Inf.  340. 

.  67.  Hunt  V.  Babitoay,  125  Mich. 
137,  84  N.  W.  59,  7  Det.  Leg.  N.  447. 
Se,e  Shiner  v.  Shiner,  14  Tex.  CiT. 
App.  489,  15  Tex.  Civ.  App.  666,  40 
S.  W.  439  (guardian  cannot  represent 
devisees  on  partition). 
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Title  by  adverse  possession  may  be  quieted  by  suit  by  the 
guardian  of  an  insane  person.** 

§  916.  Deeds  of  Property. 

From  what  has  been  already  said,  it  appears  clear  that  the 
guardian  may  execute  all  the  deeds  and  other  writings  necessary 
to  the  fulfilment  of  his  trust.  But  such  instruments  should  be 
signed  in  the  name  of  his  ward/®  On  the  same  principle  that 
4igents  and  trustees  are  personally  bound  when  they  exceed  their 
authority,  a  guardian  makes  himself  personally  liable  for  stipula- 
tions which  ho  has  no  right  to  insert  in  a  deed,  and  for  authorized 
<?ovenants,  so  badly  worded  that  th^y  fail  to  bind  the  ward^s  estate ; 
but  not,  it  would  appear,  for  implied  covenants  merely.^"  Where 
a  married  woman  has  executed  a  deed  as  guardian,  it  would  seem^ 
on  principle,  that  the  joinder  of  her  husband  is  unnecessary.^* 

Guardians  may  assign  dow^r.  And  it  seems  that  the  guardian's 
assignment  will  bind  the  heir,  although  Blackstone  and  Fitzherbert 
state  the  law  otherwise.^^  The  deed  of  a  married  woman,  guar- 
dian of  infants,  in  such  capacity,  does  n<>t  convey  her  right  of 
<Jower/' 

§  917.  Repairs  and  Insurance. 

A  guardian  having  the  means  should  with  due  prudence  insure 
huildings,  pay  taxe&  and  assessments  on  his  ward's  lands,  and  keep 
the  premises  in  tenantable  condition.^*    But  as  our  next  chapter 


68.  Freeman  ▼.  Funic,  85  Kan.  473, 
117  P.  1(«4,  46  L.  B.  A.  (N.  S.)  487. 

69.  Hunter  v.  Dashwood,  2  Edw. 
€h,  415. 

70.  Whiting  v.  Dewey,  15  Pick.  428 ; 
Webster  v.  Conly,  46  IB.  13. 

71.  Palmer  v.  Oakley,  2  Doug.  433. 
An  infant's  guardian  may  accept  de- 
livery of  a  deed  of  conveyance  to  his 
ward.    Barney  v.  Seeley,  38  Wis.  381. 

72.  2  Bl.  Com.  136;  Pitzh.  N.  B. 
348 ;  1  Washb.  Keal  Prop.  226 ;  Jones 
T.  Brewer,  1  Pick.  314;  Toung  v. 
Tarbell,  37  Me.  509 ;  Curtis  v.  Hobart, 
41  Me.  230;  Boyers  v.  Newbanks,  2 
Ind.  388;  Clark  v.  Bumside,  15  HI. 
62. 

7S.  Jones  v.  Hollopeter,  10  S.  A^  B. 
326. 

74.  For  loss  imprudently  caused  by 
a  tax  sale  the  guardian  is  liable,  un- 


less the  ward  become  of  age  before 
the  sale.  Shurtleff  v.  Bile,  140  Mass. 
213.  See  Strang  v.  Burris  et  a7.,  61 
Ta.  375.  See  Robinson  v.  Hersey,  60 
Me.  225. 

The  guardian  wUl  he  allowed  for 
insurance  paid  on  the  ward's  real 
estate.  Sims  v.  Billington,  50  La. 
Ann.  968,  24  So.  637;  Monaghan  v. 
Agricultural  Fire  Ins.  Co.,  53  Mich. 
238,  18  N.  W.  797 ;  Garvey  v.  Owens, 
12  N.  T.  Supp.  349,  58  Hun,  609. 

Or  taxes.  State  ex  reh  Tygard  ▼. 
Elliott,  82  Mo.  App.  458  (though  paid 
to  wrong  officer)  ;  In  re  Bodine,  134 
N.  T.  S.  406,  74  Misc.  498 ;  Garvey  v. 
Owens,  12  N.  Y.  Supp.  349 ;  Savage  v. 
City  of  Buffalo,  59  Hun,  609 ;  Burgert 
V.  Caroline,  31  Wash.  62,  71  P.  724,  96 
Am.  St.  B.  889.  See  In  re  Pruyne,  7S 
N.  T.  S.  859,  68  App.  DiV.  584. 
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will  show,  his  power  at  common  law  over  the  ward's  real  estate  is 
closely  circumscribed,  and  he  cannot  build  or  make  expensive  per- 
manent improvements  without  a  previous  order  from  a  court  of 
equity,  which  is  in  the  absence  of  statute  to  be  construed  strictly.'* 
And  where  he  advances  money  for  such  purposes,  without  first 
obtaining  an  order,  it  would  appear  that  he  is  without  a  remedy/* 
But  the  court  will  sometimes  protect  such  expenditures,  on  the 
ground  that  the  ward  has  received  a  benefit  thereby; "  and  this 
seems  the  more  reasonable  doctrine,  though  not  clearly  recognized 
in  this  country  aside  from  express  legislation.'*  Authority  granted 
to  expend  a  certain  sum  for  this  purpose  is  held  no  authority  to 
exceed  that  sum,  though  it  should  prove  inadequate;  '*  but  a  liberal 
decree  under  a  liberal  statute  is  construed  otherwise.*®  Nor  has 
the  builder  any  lien  upon  the  ward's  real  estate  for  such  excess.*' 
A  guardian's  stipulation,  in  his  lease  of  the  ward^s  lands,  to  pay 
for  improvements,  will  not  bind  the  ward.**  Nor  can  a  guardian's 
joinder  in  highway  petitions  to  cover  illegal  acts.** 

§  918.  Lease. 

A  guardian  may  ordinarily  lease  the  ward's  land  without  special 
order  of  the  court,**  unless  by  statute  a  special  order  is  required.** 

Or  repairs  or  improvement  of  real  76.  Hassard  ▼.  Bowe,  11  Barb.  22; 

estate.     Buie's  Estate  v.  White,  94  Bellinger  t.  Shafer,  2  Sandf.  Ch.  293. 

Mo.  App.  367,  68  8.  W.  101;  Garvey  77.  See  Maephers.  Int.  295  j  1  Atk. 

V.    Owens,   12   N.   Y.    Supp.    349,    58  489;  Hood  v.  Bridport,  11  E.  L.  &  Eq. 

Hin.  609 ;  Bramlett  v.  Mathis,  71  S.  271 ;  Jaelcson  v.  Jackson,  1  Gratt.  143 ; 

C.  123,  50  8.  E.  644   (measure  of  al-  Bent  &  Co.  v.  Burnett,  90  Ky.  600. 

lowance     for    improvements    is    not  78,  Cheney  v.   Roodhouae,   135   111. 

amount    expended    but    increase    in  257,  recognizes  this  doctrine, 

value  of  property) ;  Sutton  v.  Sutton  79.  Snodgrass's  Appeal,  37  Pa,  St. 

(Tenn.  Ch.  App.  1900),  58  S.  W.  891;  377, 

Kagle  V.  Robins,  9  Wyo.  211,  62  P.  80.  May  v.  Skinner,  149  Mau.  375. 

154.    See  Hickey  v.  Dixon,  85  N.  Y.  81.  Guy  v.  Du  Uprey,  16  Cal.  195. 

S.  551,  42  Misc.  A;  In  re  Smith,  89  82.  Barrett  v.  Cocke,  12  Heisk.  566. 

N.  Y.  S.  639,  97  App.  Div.  167    (no  88.  Payne  v.  Stone,  7  S.  A  M,  3C7. 

allowance    for    unnecessary    improve-  84.   Indian   Land   &    Trust   CJo.  v. 

ments) ;  Wallis  v.  Neale,  43  W.  Va.  Shoenfelt,  5  Ind.  T.  41,  79  a  W.  134; 

529,  27  S.  E.  227  (not  where  tenant  Potter  v.  Redmon  *a  Guardian,  123  Ky. 

should  have  made  the  repairs).  .400,  96  S.  W.  529^  29  Ky.  Law  Bep. 

Or  for  incumbrances  on  real  estate.  840;    Cumberland  Pipe   Line   Co.  v. 

fiwitaer  v.  Switzer,  57  N.  J.  Eq.  421,  Howard,  30  Ky.  Law  Bep.  1179,  100 

41  A.  486 ;   American  Surety  Co.  of  S.  W.  270 ;  Peny  v.  Perry,  127  N.  C. 

New  York  ▼.  Sperry,  171  111.  App.  56.  23,   37   S.   E.   71 ;    Rogers  v.   Harris 

75.  Payne  v.  Stone,  7  S.  &  M.  367;  (Tex.  Civi  App.),  171  S.  F.  809. 

Miller's  Estate,  1  Pa.  St.  326.     And  85  Gaines  v.  Gaines,  116  Ark.  508, 

see  Powell  v.  North,  3  Ind.  392;  Lane  173  S.  W.  410  (confirmation  by  court 

v.  Taylor,  40  Ind.  496.  required) ;  Gridley  v.  Wood,  206  IH 
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But  his  demise  cannot  last  for  a  longer  period  than  the  law  allows 
for  the  continuance  of  his  trust.  And  it  will  determine  upon  the 
ward's  death  in  any  event  A  lease  made  by  a  guardian^  extend- 
ing beyond  the  minority  of  his  ward,  was  once  considered  void ; 
but  the  modem  rule  treats  such  leases  as  void  only  for  the  excess 
at  the  election  of  the  ward ;  '*  but  statutes  in  some  States  have 
authorized  mining  or  oil  and  gas  leases  for  a  period  beyond  the 
term  of  the  guardianship  on  the  ground  that  such  extended  time 
may  be  necessary  for  the  proper  development  of  the  property.'^ 

A  lease  by  a  guardian  for  oil  and  gas  mining  purposes  is  not  a 
"  conveyance  of  real  estate  "  within  the  purview  of  a  statute  pro- 
viding machinery  for  obtaining  a  license  to  sell  real  estate.'"  The 
same  principles  apply  to  guardians  of  insane  persons  and  spend- 
thrifts.    And  the  rule  embraces  assignments  of  the  ward's  leases.'* 


App.  505;  Indian  Land  k  Trust  Co. 
Y.  Shoenfelt,  5  Ind.  T.  41,  79  S.  W. 
134;  Charles  y.  Witt,  SS  Kan.  484, 
129  P.  140;  Daniels  t.  Charles,  172 
Kj.  238,  189  8.  W.  192  (mining  lease 
not  an  ordinary  use) ;  Fisher  t.  Mc- 
Keexnie,  43  Okla.  677,  143  P.  850; 
Windon  v.  Stewart,  43  W.  Va.  711,  28 
e.  E.  776;  Wilson  ▼.  Toust,  43  W. 
Va.  826,  28  8.  B.  781,  39  L.  R.  A. 
292;  Haskell  v.  Sutton,  53  W.  Va. 
206,  44  8.  E.  533  (oil  or  gas).  See  In 
re  Berryhiirs  Estate,  7  Ind.  T.  593, 
601,  104  S.  W.  847,  850.-  See  McCoy 
V.  Ferguson,  172  Ky.  235,  189  8.  W. 
191.  See  Globe  Soap  Co.  v,  Louisville  & 
N.  By.,  27  Ohio  Cir.  Ct,  R.  759  (agree- 
ment to  renew  held  unauthorised). 

86.  Bac.  Abr.f  Leases,  I;  2  Kent, 
Com.  228;  1  Washb.,  Eeal  Prop.  307; 
Bex  V.  Oakley,  10  East,  494  j  Putnam 
V.  Ritchie,  6  Paige,  390;  Field  v. 
Bchieffelin,  7  Johns.  Ch.  150;  ^Qople 
T.  Ingersoll,  20  Ilun,  316;  Richardson 
y.  Richardson,  49  iMo.  29.  See  sta- 
tute restriction  in  Muller  v.  Benner, 
69  HI.  108  J  Bates,  Guardian  v.  Ihin- 
ham,  .58  la.  308 ;  Bent  &  Co.  v.  Bar- 
nett,  90  Ky.  600;  Bettes  v.  Brewer, 
184  F.  342;  Jackson  v.  O'Rorke,  71 
Neb.  418,  98  N.  W.  1068 ;  Huston  v. 
Cobleigh,  29  Okla.  793,  119  P.  416 
(unless  authorized  by  eourt) ;   Maz- 

66 


well  ▼•  Urban,  22  Tex.  Civ.  App.  565, 
55  8.  W.  1124  (lease  expires  with 
death  of  guardian). 

87.  Mallen  ▼.  Buth  Oil  Co.,  2S1  F. 
845,  146  C.  C.  A.  41,  230  F.  497  (by. 
Statute  lease  of  oil  and  gas  lands  may 
bind  ward  on  nuijority)  ;  Lawrence  E. 
Tiemey  Coal  Co.  t.  Smith  Vi  Guardian 
(Ky.),  205  8.  W.  951,  203  S.  W.  731 
(statute  authorizing  lease  beyond  ma- 
jority is  unconstitutional;  qiMere  as 
to  oil  and  gas  leases) ;  Cabin  Valley 
Mining  Co.  y,  Hall,  155  P.  570  (lease 
extending  beyond  minority  may  be 
authorized  by  court) ;  Hoyt  v.  Fixico 
(Okla.),  175  P..  517  (oil  and  gas 
lease  beyond  majority  of  ward  ap- 
proTed) . 

At  common  law  a  guardian  of  a 
minor  had  no  authority  to  make  a 
lease  beyond  the  term  of  the  minority, 
but  under  proper  statutes  such  a  lease 
may  be  authorized  by  the  courts  In 
the  case  of  oil  and  gas  leases,  where 
time  is  necessary  for  the  development 
of  the  porperty  the  minor's  estate  is 
not  injured  but  is  benefited  by  such 
a  lease.  Cabin  Valley  Mining  Co.  v. 
HaU  (Okla.),  155  P.  570,  L.  R.  A. 
1916F,  493. 

88.  Buff  V.  Keaton,  33  Okla.  92, 
124  P.  291,  42  L.  R.  A.  (N.  8.)  472. 

89.  Ross  y.  Gill,  4  Call,  250. 
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The  guardian  must  not  lease  imprudently,  nor  so  as  to  sacrifice 
his  ward's  interests  for  the  benefi.t  of  others.*^  The  father,  as 
natural  guardian,  cannot  lease  the  land  of  his  child ;  nor  can  the 
mother;  nor  can  any  mere  custodian  of  the  person.*^  So,  tou, 
guardians  may  take  premises  on  lease.  And  though  the  words 
"A.  and  B.,  guardians  "  of  certain  minors,  are  used  in  a  lease,  the 
guardians  are  personally  bound  to  the  lessor  to  pay  the  rent.*' 
The  guardian's  power  to  lease  extends  only  to  usufruct,  and  not  to 
exhaustion  of  the  corpus.^^  In  the  exercise  of  due  prudence  he 
may  let  out  his  ward's  lands  for  raising  a  crop  on  shares.** 

The  guardian  cannot,  however,  agree  to  a  lien  on  the  improve- 
ments made  on  the  premises  on  the  expiration  of  the  lease,'*  and 
a  natural  guardian  who  has  never  been  appointed  by  the  probate 
court  cannot  lease.**     The  burden  rests  on  one  attacking  a  lease.*^ 

§  919.  Mortgage  or  Pledge. 

Mortgage  or  Pledge  hy  Guardian. —  The  guardian's  power  to 
borrow  money  on  a  mortgage  of  his  ward^s  lands,  and  to  create 
liens  upon  it  generally,  is  regarded  with  very  little  favor.  He 
could  hardly  make  the  mortgage  operate  beyond  the  Tninority  of 
his  ward,  at  any  rate,  if  the  ward,  on  reaching  majority,  elected  to 
disaflSrm  it ;  and  his  only  safe  course  would  be  to  secure  the  pre- 
vious permission  of  the  court ;  which  American  statutes  in  these 
days  generally  permit  to  be  done  on  special  proceedings.** 


90.  Knothe  v.  Kaiser,  5  Thomp.  &  C. 
4;  Thackray's  Appeal,  75  Pa.  St.  132. 

91.  Anderson  v.  Darby,  1  N.  &  McC. 
569;  Magrnder  t.  Peter,  4  Gill  & 
Johns.  323;  Ross  v.  Cobb,  9  Yerg. 
463.  See  Drary  v.  Conner,  1  Har.  & 
G.  220. 

92.  Hannen  v.  Ewalt,  18  Pa.  St.  9. 
See  Snook  v.  Sutton,  5  Halst.  133. 

93.  Thus,  a  guardian  cannot  lease 
oil  or  mineral  lands  for  the  purpose 
of  working  out  the  product.  Stough- 
ton*s  Appeal,  88  Pa.  St.  198. 

94.  Weldon  v.  Little,  53  Mich.  1. 

95.  Hughes  v.  Kershow,  41t  Colo. 
210,  93  P.  1116. 

96.  Capps  V.  Hensley,  23  Okla.  311, 
lOO  P.  515;  Pilgrim  v.  Mcintosh, 
7  Ind.  T.  623,  104  S.  W.  658. 

97.  Norton  v.  Stroud  State  Bank, 
17  Okla.  293,  87  P.  848. 


96.  Merritt  v.  Simpson,  41  IlL  391; 
Lovelace  v.  Smith,  39  Ga.  130;  Wood 
V.  Truax,  39  Mich.  628;  Edwards  ▼. 
Taliafero,  34  Mich.  13.  And  see  next 
chapter.  Power  to  sell  and  convey, 
under  a  trust  does  not  include  power 
to  mortgage.  Tyson  v.  Latrobe,  42 
Md.  325.  As  to  assigning  a  mortga^, 
see  next  section.  Where  a  statute 
requires  (as  in  ease  of  a  land  war- 
rant) a  particular  authority  to  he 
obtained  for  a  transfer  of  land,  one 
who  purchases  without  ascertainincr 
that  it  has  been  pursued,  acts  at  hi^ 
peril.  Mack  v.  Brammer,  28  Ohio 
St.'  508.  The  Illinois  constitution 
and  statutes  confer  large  pow- 
ers on  the  county  courts  as  to  grant- 
ing leave  to  mortgage,  and  a  mort- 
gage xAaj  be  authorized  to  secure  a 
loan  obtained  in  order  to  make  ini- 
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The  guardian  can  mortgage  the  ward^s  property  only  as  author- 
ized by  statute,*'  and  for  debts  properly  contracted,^  but  may  pay 
a  mortgage  out  of  the  ward's  other  property.*  He  is  bound  to 
apply  rents  and  profits  in  keeping  down  the  interest  on  mortgage 
debts;  nor  can  he,  in  general,  invest  personal  estate  more 
judiciously  than  in  freeing  the  land  from  debt  altogether.*  An 
order  of  court  is  not  necessary  in  such  cases,  nor  for  judgment 
debts,  but  it  would  be  required  for  discharging  other  than  direct 
encumbrances/ 

Where  a  guardian  purchases,  on  behalf  of  his  ward,  a  house 
and  lot  expressly  subject  to  a  mortgage,  he  becomes  personally 
liable  for  the  amount  of  the  unpaid  debt;  even  though  he  had 
been  authorized  by  the  court  to  make'  the  purchase.  But  the  court 
will  afford  him  relief  from  the  ward's  estate.*^  In  an. English  case, 
where  a  guardian  borrowed  money  to  pay  off  encumbranees'  on  the 
ward's  estate  and  promised  to  give  the  lender  security,  but  died 
before  doing  so,  the  .court  refused  to  decree  specific  performance ; 
though  the  lender's  money  h'ad  been  duly  applied  for  that  purpose.' 
Here,  however,  there  had  been  no  written  contract.^ 

The  guardian  will  be  liable  for  failure  to  protect  the  interests  of 


proTements  on  the  ward's  land.  Mort- 
gage Co.  V.  Sperry,  138  U.  S.  313. 
Cf.  Trutcih  v.  Bunnell,  11  Ore.  58. 
One  who  lends  money  to  a  gnardian 
who  is  anthoriaed  by  the  court  to  bor- 
row for  the  purpose  of  removing  liens 
may  reeoYer  the  amount  from  the 
ward's  estate.  Bay  ▼.  MeGinniss,  81 
Ind.  451. 

90.  Ankeny  ▼.  Richardson^  187  F. 
550,  109  C.  C.  A.  316;  Howard  t. 
Biyan,  133  Cal.  257,  65  P,  462 ;  Scot- 
tish-American Mortgage  Co.  v.  Og- 
den,  49  La.  Ann.  8,  21  So.  116  (only 
as  sanctioned  by  a  family  meeting) ; 
Capen  t.  Garrison,  193  Mo.  339,  92 
8.  W.  368,  5  L.  R.  A.  838  (statute 
authoriidng  mortgage  for  maintenance 
of  ward  does  Hot  authorise  mortgage 
to  diseharge  xnre-existing  incum- 
brance); BeU  V.  Dingwell,  91  Neb. 
699,  136  N.  W.  1128;  Battell  v.  Tor- 
rey,  ©6  N.  Y.  294 ;  Noble  v.  Banyan, 
35  JU.  &18;  Lee  v.  Tousor  (Okla.), 
161  P.  804;  In  re  Hinds'  Estate^  183 
Pa.  St.  260,  38  A.  599. 


An  order  of  sale  does  not  authorige 
a  pledge.  O'Herron  v.  Gray,  168 
Mass.  573,  47  N.  E.  439,  40  L.  B. 
498,  60  Am.  St.  B.  411. 

1.  Warren  v.  Union  Bank  of 
Bochester,  157  N.  Y.  259,  51  N.  E. 
1036,  43  L.  B.  A.  256,  68  Am.  St. 
Bep.  777  (act  to  pay  debts  contracted 
in  unauthorised  business) ;  Yawitz  v. 
Hopkins  (Okla.),  174  P;  257  (only 
for  existing  debts). 

2.  Werber  v.  Gain,  71  S.  O.  346,  51 
S.  E.  123. 

S.  Maephers.  Inf.  295;  March  t. 
Bennett,  1  Vem.  428;  Jennings  r» 
Looks,  2  P.  Wms.  278. 

4.  Pahnes  v.  Danby,  Prec.  in  dh. 
13T;  s.  c,  1'  Bq.  Ab.  261;  Waters  ▼. 
Ebral,  2  Vem.  606. 

8.  Woodward's  Appeal,  38  Pa.  St. 
822 ;  Low  T.  Purdy,  2  Lans.  422. 

6i  Hooper  t.  Eyles,  2  Vem.  480. 

7.  As  to  applying  money  in  pay- 
ment for  land,  where  the  title  rested 
prior  to  the  guardianship,  see  McOall 
V.  Flinpin.   r)8  Tenn.  161. 


§  919 


QVABDIAN    AND    WARD. 


1044 


the  ward  in  foreclosure  of  a  mortgage  on  property  belonging  to  the 
ward  where  the  property  is  sold  for  less  than  the  amount  of  the 
mortgage.®  So,  too,  a  guardian  may  redeem  his  ward^s  estate 
from  foreclosure,* 

A  guardian  of  a  minor  has  a  right  to  resort  to  the  principal  of 
the  ward's  estate,  if  to  the  latter's  advantage.  The  legal  control 
of  the  guardian  over  the  personal  estate  of  the  infant  is  absolute 
within  the  bounds  of  a  discretion  bounded  by  an  honest  judgment 
of  what  his  best  interests  require,  and  he  may  even  sell  the  per- 
sonal property  of  the  ward.  So  the  guardian  has  full  authority  to 
pledge  an  insurance  policy  in  which  the  ward  is  named  as  bene- 
ficiary for  the  purpose  of  raising  money  necessary  for  his  educa- 
tion, and  when  there  are  no  funds  to  pay  the  loan  may  then 
surrender  the  policy.*^ 

Where  a  guardian  pledges  securities  for  a  present  loan  a  pledgee 
without  notice  may  assume  the  transaction  is  proper.** 

Mortgage  or  Pledge  to  Ouardian, —  The  guardian  may  receive 
money  secured  to  the  ward  by  mortgage,  and  discharge  the  mort- 
gage, before,  at,  or  after  maturity,  in  the  exercise  of  due  prudence 
and  foresight ;  "  and  his  discharge  of  a  mortgage  is  protection  to 
a  subsequent  mortgagee  although  the  mortgage  had  not  in  fact  been 


8.  Kidder  t.  Houstpn  (N.  J.  Ch. 
1900),  47  A.  336. 

9.  Botham  v.  Mclntier,  19  Pick. 
346;  Manrin  v.  Schilling,  12  Mich. 
356.  But  see  Shealian  v.  Wayne,  42 
Mich.  69. 

10.  Clare  v.  Mutual  Life  Inroranoe 
Co.,  201  N.  T.  492,  94  N.  E.  1075, 
35   L.  R.   A.    (N.  8.)    1123;   contm, 

•Easterling  t.  Homing,  30  App*  D.  C. 
225  (holding  that  a  guardian  cannot 
pledge  personal  property  without  or- 
der of  .<5ourt). 

In  New  Hampflhire  it  is  held  that 
a  guardian  has  no  commoa^aw  au- 
thority to  bind  his  ward  or  the  trust 
fund  by  a  pledge  of  the  ward 's  prop- 
erty. A  guardian  who  signs  a  note 
as  guardian  fidmply  binds  himself  per- 
Ronally ;  and  one  who  takes  in  pledge 
from-  a  guardian  a  note  payttble  to 
the  order  of  the  guardian,  has  not 
eren  an  innocent  holder's  proti'etion. 


Hardy  v.  Bank,  61  N.  H.  34,  and 
cases  cited.  Statutes  generaSy  indi- 
cate how  the  guardian  may  raise 
money  which  he  needs.  In  this  case 
the  guardian's  successor  was  allowed 
to  recover  the  notes  pledged  by  a  bill 
in  equity.  But  as  to  the  pledge  of 
negotiable  instruments  not  ovco'dne 
to  one  who  advances  in  good  faith, 
and  without  notice  of  infinnity,  and 
as  to  pledge  in  general,  see  Sehouler, 
Bailm.,  Part  IV.,  eh.  4. 

11.  Bank  of  Guntersville  v.  United 
States  Fidelity  ft  Guaranty  Co. 
(Ala.),  75  8o.  168. 

IX  Chapman  v.  Tibbits,  33  N.  Y. 
889;  Smith  ▼.  Bibrell,  31  Teat.  239. 
The  debtor  is  discharged,  thoagh  the 
guardian  squander  the  proceeds.  Bid- 
den V.  Viwird,  35  La.  Ann.  310.  Mort- 
gaged land  may  be  redeemed  from  a 
tax  sale.  Witt  v.  MewWrter,  57  la. 
545. 
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paid;  ^*  and  ao^  too,  he  may  extend  or  renew  a  mortgage  note  or 
other  note  on  fair  terms ;  ^*  and  on  a  breach  maj  sell  ^^  or  assign 
a  mortgage/*  bnt  a  guardian  has  no  authority  to  postpone  the 
security  of  a  mortgage  held  by  him  as  guardian  to  another  junior 
mortgage.*' 

§  920.  Guardian's  Occupation  of  Land. 

Where  a  guardian  cultivates  his  ward's  farm  instead  of  letting 
it  out,  he  is  bound  to  cultivate  as  a  prudent  farmer  would  his  own 
land ;  otherwise  the  loss  by  depreciation  of  the  property  in  value 
must  be  made  good  by  him.**  And  for  losses  occurring  through 
his  bad  management  of  his  ward's  real  estate  he  cannot  expect  to 
be  recompensed.*'  Or  he  may  carry  on  the  farm  as  guardian 
when  he  can  do  so  with  fair  regard  for  the  ward's  benefit,  and  claim 
allowance  accordingly  for  his  reasonable  outlay.'®  If  he  occupy 
the  premises  personally,  he  should  account  for  rent.'* 

Stock  and  farming  utensils  on  the  ward's  farm  are  prima  facie 
the  ward's  property,  as  against  a  guardian  who  has  carried  on  the 
farm  in  person.'*  But  this  does  not  exempt  from  attachment 
property  of  the  guardian  which  he  purchases  and  places  upon  the 
ward's  lands ;  for  the  question  of  title  is  always  open  to  proof." 

§  921.  Changes  in  Character  of  Ward's  Property;   Sales;   Ex- 
changes, &c. 

Conversions  —  that  is  to  say,  changes  made  in  the  character  of 
trust  property,  from  personal  into  real,  or  real  into  personal 
estate  —  are  never  favored,  especially  where  the  natural  conse- 

18.  Werber  ▼.  Cain,  71  8.  C.  34S,  good.    Field  v.  Herrick,  101  HI.  110. 

51  8.  £.  123.  Cf.  Bates,  Guardian  ▼.  Dunham,  58 

14.   Williek  t.   Taggart,   17   Hnn,  la.  308.     In  some  States  leases  are 

511.  limited  at  all  events  to  seven  years, 

16.  StuU  T.  Benedict^  10  Cal.  App.  or  other  stated  period. 

619,  103  P.  961;  Taylor  t.  Hite,  61  20.  Bemington  v.  Fields  16  B.  I. 

Mo,  142.  509. 

16.  Tonges.T.  Vanderveer  Ganarsie  21.  Hedges  v.  Hedges  (Ky.  1902), 
Improvemest  Syndicate,  148  N.  Y.  8.  67  S.  W.  835;  Hedges  v.  Hedges,  24 
748.  Ky.  Law  Bep.  2220,  73  S.  W.  1112; 

17.  Covey  ▼.  Leslie,  144  Mich.  165,  Stembach  v.  Friedman,  34  Hun,  542; 
107  N.  W.  900,  13  Det.  Leg.  N.  218.  Parlin  &  Orendorff   Co.  v.  Webster, 

18.  Willis  ▼.  Fox,  25  Wis.  646.  17  Tex.  CIt.  App.  631,  43  S.  W.  569; 

19.  Harding  t.  Lamed,  4  AUen,  Garrett  v.  Carr  (Va.),  1  Bob.  196 
426.  The  approval  of  the  probate  (interest  allowed  on  surplus  profits), 
rourt  is  not,  in  Illinois,  essential  to  22.  Tenney  v.  Evans,  11  N.  H.  346. 
the  validity  of  the  guardian's  lease;  23.  Fb.;  Tinney  v.  Evans,  14  N.  H. 
unless  80   disapproved,   the   lease   is  343. 
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quenee  would  he  to  vary  rights  of  inheritance.  The  previous  sanc- 
tion of  chancery  should  always  be  sought;  and  this  is  only  givoi 
under  strong  circumistances  of  propriety.  As  a  rule  the  guardian 
may  not  convert  his  ward's  personal  estate  into  real  estate  without 
the  previous  sanction  of  chancery,  nor  may  the  vendor  enforce 
a  lien.^*  The  same  may  be  said  with  less  force  of  exchanges  of 
the  ward's  property.  Courts  are  reluctant  to  disturb  the  property 
of  those  who  arc  only  temporarily  disabled  from  assuming  full 
control.  Sales  of  real  estate  are  in  general  only  partial,  and  for 
necessary  purposes.  But  sales  and  exchanges  of  personal  estate 
are  very  common.  And  the  guardian  may  sell  personal  estate  for 
the  purposes  of  the  trust  without  a  previous  order  of  court,  pro- 
vided he  acts  fairly  and  with  good  judgment;  though  his  safer 
course  is  to  obtain  permission.  But  sales  of  the  real  estate  of  the 
ward  would  be  extremely  perilous,  if  not  absolutely  void,  unless 
previous  authority  had  been  obtained.  Undoubtedly,  they  could 
not  bind  the  ward  under  such  circumstances.  Xor  is  the  guardian 
j)crmitted  to  sell  first  and  obtain  judicial  sanction  afterwards,  nor 
to  contract  to  sell  at  his  own  instance.^'^ 

The  guardian  has  as  a  general  rule  no  authority  to  sell  the 
ward's  property.^*  So  the  guardian  must  not  buy  land  with  the 
infant's  money  without  the  direction  of  chancery.  And  having 
obtained  permission  to  do  so,  he  is  bound  to  exercise  good  faith  and 
seek  his  ward^s  best  interests.^^ 

The  statutes  of  most  American  States  have  greatly  altered  the 
law  on  the  subject  of  conversions,  so  as  not  only  to  facilitate  the 
sale  of  real  estate  belonging  to  cestuis  que  trust,  but  to  enable  their 
fiduciaries,  under  judicial  authority,  to  make  specific  performance 
of  contracts  and  to  release  vested  and  contingent  interests."     It 


S4.  Boisseau  ▼.  Boisseau,  79  Va.  73. 

25.  Thacker  v.  HendeTson,  69  Barb. 
271;    next  chapter. 

26  Lob.  Angeles  County  v.  Winans, 
13  Cal.  App.  234,  109  P.  640;  Blair 
T.  Dwyer,  110  La.  332,  34  So.  464; 
Gary  v.  Landry,  122  La.  29,  47  So. 
124;  0remmion  v.  Roy,  125  La.  524, 
51  So.  576;  Succession  of  Drysdale, 
130  La.  167,  57  So.  789;  LeBoy  v. 
Jacobosky,  136  N.  C.  443,  48  S.  E. 
796,  67  L.  B.  A.  977.  See  Bank  of 
"Welch  T.  Cabell,  152  P.  844. 

27.  Macphers.  Inf.  278  et  seq.;  2 


Kent,  Com.  228-230,  and  notes;  Story, 
Eq.  Juris.,  §  1357;  Witter  t.  Witter, 
3  P.  Wms.  101;  Ex  parte  Phillips,  19 
Ves.  122 ;  Skelton  v.  Ordinary,  32  Ga. 
266;  Ware  v.  Polhill,  11  Ves.  278; 
Holbrook  v.  Brooks,  33  Conn.  347; 
Royer's  Appeal,  11  Pa.  St.  36;  Woods 
V.  Boots,  60  Mo.  546;  Ex  parte 
Crutchfield,  3  Yerg.  336;  Dorr,  Peti- 
tioner, Walker,  Eq.  145;  Kendall  v. 
Miller,  9  Cal.  591.  See  Harris  v.  Har- 
ris, 6  Gill  &  Johns.  Ill;  Baris^s  Ap- 
peal, 60  Penn.  St.  118. 
28.  See  next  chapter.     It  may  be 
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would  appear^  too,  thati  ia  the  absence  of  any  statute  limiting  hh 
X>owerSy  he  has,,  ag  incidental  to.  his  office  and  duties,  the  power  to 
s^U,  in  the  exercise  of  sound  business  discretion^  his  ward's  per- 
sonal property,  except,  perhaps,  as  tp  peculiar  incorporeal  kinds,** 
unless  authority  of  the  court  is  required ;  ^°  and  the  fact  that  the 
statute  provides  for  a  license  to  sell  does  not  prevent  the  guardian 
from  selling  without  a  license**^ 

A  purchaser  is  bound  to  inquire  as  to  the  authority  of  the  guar- 
dian to  sell,  and  if  he  does  not  do  so  he  cannot  claim  to  be  a 
purchaser  without  notice.** 

Where,  at  the  time  the  court  orders  the  sale  or  purchase  of  real 
estd'te  by  the  guardian,  the  conversion  was  beneficial  to  the  ward, 
it  would  appear  that  the  guardian  is  not  made  liable  if  such 
conversion  afterwards  turns  out  injurious.**  But  whether  an 
order  of  court  would  protect  conduct  notoriously  imprudent,  as 


ineumbent  upon  a  guardian  by  virtue 
of  hie  trust  i%  seU  land  oY  foreclose, 
under  a  mortgage  which  he  bolds  as 
an  investment  for  his  ward,  in  which 
case  the  usual  rules  of  trusteeship  ap- 
ply.   Taylor  t.  Hite,  61  Mo.  142. 

28.  Bajik  of  QuntersviUe  v.  United 
States  Fidelity  &  Guaranty  Co.  (Ala.)f 
75  So.  168;  Nashville  Lumber  Co.  v. 
Barefield,  ^3  Atk.  353,  124  8.  W. 
758 ;  Schmidt  v.  McBean,  98  111.  App. 
421;  196  111.  108,  63  N.  E.  655,  89 
Am.  St.  B.  250;  O'Herron  v,  €tray, 
168  Mass.  573,  47  N.  E.  429,  40  L. 
R.  A.  498,  60  Am.  St.  B.  411;  Pardee 
V.  Merritt,  75  Minn.  12,  77  N.  W. 
552;  Cabbie  ▼.  Cabbie,  97  N.  Y.  8. 
773,  111  App.  Div.  436. 

See  Wallace  v.  Holmes,  9  Blatchf. 
67;  Humphrey  v.  Buisson,  19  Minn. 
221.  A  guardian  cannot,  in  South 
Carolina,  sell  and  assign  his  ward's 
bond  and  mortgage  of  real  es- 
tate without  judicial  sanction.  Mc- 
DuflBe  V.  Mclntyre,  11  S.  C.  551. 
Aliter,  probably,  in  many  States; 
though  the  right  to  assign  real  estate 
security  is  more  doubtful  than  that  of 
assigning  a  simple  note  or  bond  upon 
personal  security  or  without  security. 
Foe  preceding  section ;  Mack  v.  Bram- 
mcr,  28  Ohio  St  508.     General  guar- 


dians do  not .  represent  their  infant 
warda  in  foreclosure  proceedings. 
Sheahan  v,  Wayne,  43  Mich.  69. 

Stock  and  its  transfer  follow  pe- 
culiar rules.  Shares  of  stock  standing 
in  the  name  of  "A.  B.  guardian" 
cannot  be  sold  so  as  to  compel  the 
company  to  recognize  the  transferee, 
without  order  of  the  court.  Be  la 
Montagnie  v.  Union  Ins.  Co.,  42  Cal. 
290. 

A  guardian's  sale  of  cotton  on 
credit,  taking  the  purchaser's  note 
without  security  according  to  business 
usage,  does  not  necessarily  render  the 
guardian  liable  if  such  purchaser  turn 
out  insolvent.  State  v.  Morriaon,  68 
N.  C.  162. 

30.  McCatchen  v.  Boush,  139  la. 
351,  115  N.  W.  903  (transferee  tak- 
ing with  notice) ;  Gentry  v.  Bearss, 
82  Neb.  787,  118  N.  W.  1077. 

81.  Gardner  v.  Beacon  Trust  Co., 
190  Mass.  27,  76  N.  E.  455,  2  L.  B.  A. 
767,  112  Am.  St.  Bep.  303;  eontrOr 
Hendrix  v.  Bichards,  57  Neb.  794,  78 
N.  W.  378. 

88.  Layne  ▼.  Clark,  152  Ky.  310, 
153  S.  W.  437;  Hamilton  v.  People's 
Nat.  Bank  of  Washington,  259  Pa. 
220,  102  A.  877. 

83.  BonsalPs  Case,  1  Bawle,   266. 
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if  there  should  be  a  sudden  and  marked  decline  in  the  value  of 
the  land  from  some  cause  not  within  the  consideration  of  the  court 
at  the  time  of  isMiing  the  order,  and  such  as  would  have  been 
suflScient  for  its  revocation,  and  the  guardian,  nevertheless,  goes 
on  and  makes  the  sale  at  a  sacrifice,  may  well  be  doubted.** 

In  this  country  the  subject  is  commonly  regulated  by  statute. 
A  guardian  may  purchase  for  his  ward,  who  is  one  of  the  heirs, 
such  portion  of  an  estate  as  the  other  heirs  refused  to  take  on 
partition,  and  the  court  ordered  to  be  sold." 

« 

§  922.  Right  to  Sue  and  Be  Sued  as  to  Ward's  Estate. 

The  right  to  collect  a  debt  implies  the  right  to  sue.  Hence  the 
guardian  may,  in  the  exercise  of  good  discretion,  and  acting,  if 
need  be,  under  competent  legal  advice,  institute  suits  to  recover 
the  ward's  property.*®  And  this  right  extends  to  property  fraudu- 
lently obtained  from  the  ward  before  the  guardian's  appointment." 

Hence  the  guardian  may,  in  the  exercise  of  this  discretion, 
institute  action  against  a  third  person  for  possession  of  the  ward's 
land  **  or  personal  property,'*  or  to  enjoin  injury  to  the  ward's 
real  estate,*®  or  for  injuries  to  the  ward,*^  or  for  money  due  the 
estate."  And  if  he  institutes  groundless  and  speculative  suits, 
and  is  unsuccessful,  or  occasions  a  controversy  over  his  accoimts 
through  his  own  fault,  he  must  bear  the  loss.  So,  too,  whenever 
his  conduct  shows  fraud  or  heedless  imprudence.**     Otherwise,  he 


84.  See  Harding  v.  Iiarned,  4  AUen, 
426. 

35.  Bowman's  Appeal,  3  Watts, 
36gr. 

86.  Smith  v.  Bean,  8  N.  H.  15; 
Shepherd  v.  Evans,  9  Ind.  260;  South- 
western B.  V.  Chapman,  46  Ga.  557. 

87.  Somes  v.  Skinner,  16  Mass.  348. 
See  Cook  v.  Lee,  72  N.  H.  569,  58 
A.  511  (guardian  may  not  sue  to  set 
aside  as  fraudulent  a  conyeyance  by 
the  ancestor). 

88.  Cole  T.  Jerman,  77  Conn.  374, 
59  A.  425;  Duck  Island  Club  v.  Bex- 
stead,  174  ni.  435,  51  N.  K  831: 
Beaghler  v.  Messiek  (Mo.  App.),  202 
S.  W.  409. 

88.  Mayer  v.  Columbia  Sav.  Bank, 
86  Mo.  App.  108  (replevin)  :  Dold  v. 
Dold,   169  N.   Y.   S.   209,   103   Misc. 


86;   Kerr  t.  McKinney   (OkU.),  170 
P.  685. 

40.  Kinsley  v.  Kinsley,  150  Ind.  67, 
49  N.  E.  819 ;  Both  v.  Conly,  21  Ky. 
Law  Bep.  1623,  55  S.  W.  881. 

41.  Cleveland  C.  C.  &  St.  L.  By. 
Co.  V.  Moneyhnm,  146  Ind.  147,  44 
N.  E.  1106,  34  L.  B.  A.  141. 

42.  Beach  ▼.  Peabody,  188  HI.  75, 
58  N.  E:  679;  Potts  v.  State,  65  Ind. 
273 ;  Bryson  T.  CoUmer,  33  Ind.  App. 
494,  71  N.  B.  229;  Poultney*»  Minors 
V.  Barrett,  6  La.  493;  Bnrke  ▼. 
Burke,  170  Mass.  499,  49  N.  E.  753. 
See  Williams  v.  Farmers'  State  Bank 
of  Sparks  (Ga.  App.),  97  8.  B.  249; 
Webb  V.  Hayden,  166  Mo.  39,  65  8. 
W.  760. 

48.  Brown  v.  Brown,  5  E.  L.  ft  Bq. 
567;  Savage  ▼.  Dickson,  16  Ala.  857; 
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ia  entitled  to  his  costs  and  legal  expenses  out  of  the  ward's  estate/* 
In  d^cpiding,  as.  in  bringing  §uits,  and  incurricg  costs  and  counsel 
fees,  the  rule  is  that  the  guardian  should  not  wilfully  or  recklessly 
litigate  over  his  ward's  interests,  but  should  apply  ordinary  pru- 
dence and  discretion  in  considering  the  probable  benefits  of  such 
a  course!** 

Where  the  guardianship  terminates  and  the  wards  become  of  age 
pending  suit  by  the  guardian  the  suit  does  not  abate,  but  the  wards 
may  be  substituted  as  plaintiffs,^*  or  if  a  new  guardian  is  ap- 
pointed he  may  be  substituted.*'  Proof  that  the  ward  has  attained 
full  age  or  is  dead  pending  suit  against  the  guardian  will  cause  it 
to  abate,*'  but  the  guardian  may  recover  on  a  note  made  to  him  as 
guardian  although  the  ward  has  married  or  reached  majority  before 
action  brought,*^  and  the  general  guardian  of  minors  may  sue  them, 
a  guardian  ad  litem  being  appointed  for  them. 


BO 


§  923.  Guardian's  Right  of  Action  for  Benefit  of  Ward 

Sy  the  oomm«)n  law,  the  guardian  could  maintain  an  action  of 
trespass  and  recover  damages  for  his  ward ;  and  the  statute  of  West- 
minster ILjC  82,  gave  a  writ  of  ravishment,  by  means  of  which  he 
oould  recover  the  body  of  the  heir  as  well  as  damages.^*  The  equity 
of  this  statute  may  perhaps  extend  to  testamentary,  chancery,  and 
probate  guiardians,  as  well  as  to  guardians  in  socage ;  on  which 
principle  it  has  been  held  that  the  guardian  may  sue  and  recover 
damages  for  the  seduction  of  his  female  ward."  Ix)cal  statutes  in 
this  country  sometimes  enlarge  the  guardian's  right  of  action  for 
tie  benefit  of  his  ward ;  and,  as  a  rule,  if  a  minor  under  guardian- 
ship sustains  a  personal  injury  from  the  tort  of  another  his  guar- 
dian may  sue  and  recover  for  the  ward's  benefit  just  as  the  latter 
might  have  recovered  through  next  friend  in  case  he  had  no 
guardian,'*     But  the  guardian  has  no  personal  right  of  action 


Blake    v.    Pegram,    109    Mass.    541; 
Spelman  v.  Terry,  74  N.  Y.  448. 

44.  Be  Plinn,  31  N.  J.  Eq.  640. 

45.  Kingsbtiry  v.  Powers,  131  HI. 
182;  Coggins  ▼.  5Tythe,  113  N*.  C. 
103,  §  352. 

4«.  Shattuck  t.  Wolf,  72  Kan.  366, 
83  P.  1093;  Smitli  v.  Mingey,  172 
N.  T.  650,  65  N.  E.  1122  (affg.  76 
N.  T.  8.  194,  72  App.  Biv.  103). 

47.  Horning  ▼.  Poyer,  18  Ohio  Cir. 
Ct.  R.  732,  6  O.  C.  D.  370. 


48.  Logan  v.  Robertson  (Tex.  Cit. 
App.  1904),  83  S.  W.  395. 

49.  Kerr  v.  McKinney  (Okla.),  170 
P.  685. 

50.  Kidd  T.  Prince  (Tex.  Civ. 
App.),  182  8.  W.  725. 

51.  Bac.  Abr.  Guardian  (F.). 

52.  Femslee  ▼.  Moyer,  3  Watts  A 
Serg.  416. 

58.  §§  1033-1035;  Louisville  R.  r. 
Goodykoonte,  119  Ind.  Ill,  where  the 
ehild  died  from  the  injury. 
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like  a  parent  to  recover  for  loss  of  services  of  the  child.**  The 
guardian  maj  estop  himself  from  recognizing  the  title  of  a  third 
party." 

§  924.  Parties. 

There  is  much  conflict  and  some  confusion  concerning  the 
proper  parties  to  suits  brought'  in  which  the  ward  is  interested. 
The  general  rule  that  the  ward  is  to  be  made  the  party  in  suits 
which  concern  his  title  is  clear  and  well  settled,  and  in  most 
States  as  the  guardian  gets  not  title^  but  only  the  care  and  man- 
agement of  property^  it  follows  that  all  such  suits  must  be  brought 
in  the  name  of  the  ward.'* 

There  is  an  anomalous  exception  to  this  rule  in  England  and 
Kew  York  when  the  guardian  seeks  to  set  aside  an  act  done  by 
an  insane  person  who  has  been  put  under  guardianship.  This 
exception  is  founded  in  part  upon  the  doctrine  that  the  committee 
of  an  insane  person  acquires  some  right  to  the  ward's  estate  and 
in  part  on  the  ancient  theory  that  no  man  can  be  heard  to  stultify 
himself." 

The  general  guardian  has  no  authority  to  appear  in  litigation 
in  which  the  ward  is  interested^  but  a  guardian  ad  litem  must  be 
appointed." 

Where,  however,  the  guardian  makes  contracts  on  behalf  of  the 
estate  suits  on  such  contracts,  express  or  implied,  are  properly 

54.   Lonisville   Bailway  ▼.   Goodj-  385;      McMuUen      t.      Sleeker,    64 

koontz,  119  Ind.  Ill;  §§  757-771.    Re-  W.  Va,  88,  60  8.  £.  1093  (partition 

imbursement  of  the  ward's  estate  for  suit) ;  Longstreet  y.  Tilton,  Cozei  38; 

medical  attendance  is  a  proper  item  BUIings  v.  Bumgardner,  9  Gratt.  273; 

of  damage.  'Vincent  ▼.  St  arks,  45  Wis.  458.    See 

56.  Ingram  ▼.  Heintz,  112  La.  496,  The  Hone  t.  Selling  (Oie.)f  179  P. 

36  So.  507.  261  (ward  assuming  mortgage). 

66.  Campbell  v.  Fiehter,  168  Ind.  67.  Ortley  v.  Messere,  7  Johns.  Ch. 
645,  81  N.  E.  661  (no  authority  to  (N*.  Y.)  139;  Gorham  v.  Gorham,  3 
eontest  will) ;  Harrison  v.  Weatem  Barb.  Ch.  (N.  T.)  124.  The  court  re- 
Const.  Co.,  41  Ind.  App.  6,  83  N.  E.  fused  to  follow  this  exception  in 
256;  In  re  Stude's  Estate  (la.),  162  Lombard  y.  Morse,  155  Mass.  136, 
N.  W.  10;  Boudreaux  v.  Lower  Terre-  138;  Lang  v..Whidden,  2  N.  H.  435. 
Bonne  Befining  ft  Mfg.  Co.,  127  La.  5S.  Saville  v.  SaviUe,  63  Kan.  861, 
98,  53  So.  456  (to  annul  judgment  66  P.  1043;  Elder  ▼.  Adams,  ISO 
against  ward) ;  Mee  v.  Faj,  190  Mass.  303,  62  K.  E.  373 ;  Seott  t. 
Mass.  40,  76  N.  E.  229;  In  re  Catlin's  Boyston,  223  Mo.  568,  123  S.  W.  454; 
Estate,  151  N.  T.  8.  254,  89  Misc.  Schlieder  v.  Wells,  99  N.  Y.  S.  1000, 
93  (construction  of  will);  Empire  114  App.  Div.  417;  Buennann  T.New 
State  Surety  Co.  v.  Cohen,  156  N.  York  Produce  Exchange,  3  How.  Prae. 
Y.  S.  935,  93  Misc.  299;  Stewart  (N.  Y.)  393. 
T.   Sims,   112    Tenn.    296,   79   8     W. 
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brought  by  or  against  the  guardian;**  so  where   the  guardian 


59.  Wolfe  T.  Murphy,  47  App.  D. 
C.  296  (on  note) ;  McLean  v.  Dean, 
66  Minn.  369,  69  N.  W.  140  (note) ; 
Shepard  ▼.  Hanson,  10  N.  D.  194,  86 
N.  W.  704  (note);  BarnweU  t. 
Marion,  54  S.  C.  323,  32  S.  K,  313 
(on  bond) ;  Taylor  v.  Kilgore,  33 
Ala.  214;  MerrUl  y.  Sherburne,  1  Fos- 
ter (N.  H.)y  204.  In  Louisiana  no 
suit  can  be  prosecuted  by  or  for  an 
insane  person  or  minor  except  through 
a  curator  or  tutor.  Succession  of 
Thomas,  35  La.  Ann.  23.  Among  the 
cases  ia  which  the  guardian  has  been 
allowed  to  sue  in  his  own  name  are 
the  foUowing:  For  non-payment  of 
rent.  Pond  v.  CTurtiss,  7  Wend  45. 
For  trespass  on  his  ward's  lands. 
Truss  V.  Old,  6  Band.  556;  Bacon  t. 
Taylor,  Kir  by,  368.  For  intermed- 
dling with  the  issues  and  profits 
thereof.  Beecher  v.  Crounse,  19  Wend. 
306.  For  an  injury  to  any  property 
of  the  ward  in  his  actual  possession. 
Fuqua  v.  Hunt,  1  Ala.  197.  Or  where 
he  has  the  right  of  f^ossession.  Suth- 
erland V.  Goff ,  5  Porter,  508 ;  Field  v. 
Lueas,  21  6a.  447.  Or  on  a  note 
payable  to  himself  as  guardian, 
though  given  for  a  debt  due 'to  the 
ward.  Jolliffe  v.  Higgins,  6  Munf. 
3;  Baker  v.  Ormsby,  4  Scam.  325; 
Thacher  y.  Dinsmore,  5  Mass.  299; 
Hightower  y.  Maull,  50  Ala.  495.  Or, 
as  it  would  appear,  on  his  express  con- 
tract touching  the  ward's  estate. 
Thomas  y.  Bennett,  56  Barb.  197. 
As  to  statute  provisions,  see  Turner 
V.  Alexander  as  Guardian,  41  Ark. 
254.  As  to  amending  the  writ,  see 
Weber  v.  Hannibal,  83  Mo.  262.  As 
to  power  of  the  general  guardian  of 
an  insane  person,  unlike  an  infant's 
guardian  ad  Hiem,  to  waive  objections 
to  the  admi38io(n  of  testimony,  s^e 
Warren  Co.  y.  Dabney,  81  Mo.  275. 

But  debts  and  demands  of  the  ward 
should  in  general  be  prosecuted  Sn 
ifie  ward's  name.  And  the  gnardian 
cannot  fme  in  his  own  name,  after  his 
female  ward's  marriage,  for  a  debt 


due  her  before  such  marriage.  Bamet 
V.  Common  wealthy  4  J»  J.  Marsh.  .389. 
Nor  on  a  promise  to.  the  guardians  of 
the  minor  children  of  A,  B.;  for  thia 
is  a  promise  to  the  wards.  Garskad- 
den  y.  McGhee,  7  Watts  &  Serg.  140. 
Nor  on  an  award,  although  he  had 
submitted  to  arbitration.  Hutchins 
T.  Johnson,  12  Conn.  376.  Nor  where 
a  statute  authorises  guardians  to  ''de- 
mand, sue  for,  and  receive  all  debts 
due ' '  their  wards.  Hutdiins  y.  Bres- 
ser,  26  Me.  76.  And  see  Hoare  ▼. 
Harris,  11  HI.  24;  Fox  y.  Minor,  32 
Cal.  Ill,  He  cannot  act  on  a  petition 
for  partition.  Stratton's  Case,  1 
•Johns.  509;  Totten's  Appeal,  46  Pa. 
St.  301.  Nor  subscribe  a  libel  for 
divorce.  Winslow  v.  Winslow,  7  Mass. 
96.  Nor  bring  a  biU  in  equity  in 
his  own  name  touching  the  ward's 
transactions.  Lombard  v.  Morse,  155 
Mass.  136..  He  is  sometimes  author- 
ized by  statute,  however,  to  sue  in  his 
o^m  name  for  the  use  of  the  ward. 
Fuqua  v.  Hunt,  1  Ala.  197 ;  Longmire 
y.  Pilkington,  37  AJa.  296;  Mebane 
y.  Mebane,  66  N.  0.  354.  And  see 
Anderson  v.  Watson,  3  Met.  (Ky.) 
509 ;  Hines  v.  Mullins,  25  Ga.  696.  A 
guardian  in  Georgia  must  be  party 
iz.  an  action  to  recover  a  legacy  be- 
queathed to  his  deceased  ward.  Bea- 
vers V.  Brewster,  62  Ga.  574. 

Guardian  for  minor  heirs  allowed, 
in  Texas,  to  sue  on  a  promissory  note 
payable  to  the  ancestor,  on  showing 
that  they  are  the  only  heirs,  and  that 
there  has  been  no  administration. 
Boberts  v.  Sacra,  38  Tex.  580.  8ed 
qiL  For  unlawful  detainer;  and  iemble 
in  all  suits  by  guardian  for  the  bene- 
fit of  the  ward,  the  action  should  be 
entitled  in  the  ward's  name  hy  guar- 
dian. Vincent  v.  Starks,  46  Wis.  458. 
A  general  gnardian  may  sue  in  his 
own  name  to  recover  an  infant's  dis- 
tribntive  share;  and  separate  sitifs 
where  there  are  several  infants  so 
entitled.  Hanenstein  ▼.  Knll,  59  ttow. 
Pr.   24.     Cf.  Jordan  y.  Donahue.  12 
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makes  a  contract  in  behalf  of  the  ward  he  is  the  only  necessary 
party  defendant^*®  but  he  may  not  be  sued  for. necessaries  fur- 

■        '  .       I      ' 


B.  I.  199,  and  cases  cited.  And  see 
Ankeny  v.  BlacMston,  7  Or.  407.  As 
to  procedure  in  West  Virginia,  see 
Burdett  V.  Cain,  8  W.  Va.  282.  In 
Illinois  the  probate  or  statuate  guar- 
dian cannot  bring  suits  in  relation  to 
his  ward's  real  estate,  such  as  eject- 
ment. Muller  V.  Benner,  €9  tUv  108. 
An  action  upon  an  express  contract 
made  by  a  guardian  for  his  ward's 
benefit  may  be  brought  by  or  against 
the  guardian  personally.  McKinney 
V.  Jones,  55  Wis.  39. 

Payment  by  the  debtot  to  an  unau- 
thorized person  cannot  avail  in  de- 
fence against  the  guardian's  suit; 
but  as  to  the  defence  of  payment  to 
the  natural  guardian,  cf .  supra,  §  255 ; 
also  Southwestern  R.  v.  Chapman,  46 
Ga.  557. 

The  right  of  action  upon  a  note  pay- 
able to  a  guardian  for  money  of  the 
ward  passes,  upon  the  guardian's 
death,  to  his  personal  representa- 
tive. Chitwood  V.  Cromwell,  12 
Heisk.  658.  And  so  in  general  where 
he  might,  if  alive,  have  sued  in  his 
own  name.    J&. 

A  guardian  is  to  be  sued  in  person 
upon  notes  executed  by  him  in  his 
official  capacity.  See  1  Pars.  Bills  A; 
Notes,  89,  90;  Thaeher  v.  Binsmore, 
5  Mass.  299;  §  345. 

A  guardian  is  not  liable  in  assump- 
sit for  necessaries.  Cole  v.  Eaton,  8 
Cnsh.  587.  Nor  for  labor  performed 
on  the  ward's  buildings.  Robinson  v. 
Hersey,  60  Me.  225.  But  he  may  be 
sued  upon  his  own  contract  touching 
his  ward  'tf  estate.  Stevenson  v.  Brace, 
10  Tnd.  397.  And  judgment  should 
then  be  against  him  personally,  and 
not  against  the  ward.  Clark  v.  Casler, 
1  Cart.  (Ind.)  243.  Where  the  judg- 
ment is  to  bind  the  ward's  property, 
Huit  should  be  against  the  ward. 
Otherwise  the  property  of  the  guar- 
dian must  be  levied  upon,  who  will 
look  to  the  infant^  estate  for  his 


own  reimbursement.     Tobin  v.  Addi- 
so^,  2  Strobh.  3;  Clark  v.  Casler,  1 
Smith  (Ind.),  150.   And  see  Eaymond 
V.  Sawyer,  37  Me.  406  j  Bently  v.  Tor- 
bert,  68  Iowa,  122.    As  to  eonclnsive- 
ness  of  judgments^  see  Morris  v.  Gar- 
rison,   27    Pa.    St.    226.      Judgment 
against  a  person  as  *  *  guardian  "  is  a. 
judgment  agiLinst  him  personally,  the 
additional    words    being    descriptive 
merely.      No    action    lies   against   a 
guardian  upon  the  ward's  contracts 
or  debts;  but  suit  should  be  against 
the  ward,  who  may  defend  by  guar- 
dian.   Brown  v.  Chase,  4  Mass.  439 ; 
Willard  v.  Fairbanks,  8  B.  I.  1.     In 
dower    and    partition   proceedings    a 
guardian  may  appear  for  the  ward, 
like  any  guardian  ad  litem,  in  some 
States.   Bankin  ▼.  Kemp,  21  Ohio  St. 
651;  Cowan  V.  Anderson,  7  Cold.  284; 
Miller  v.  Smith,  98  Ind.  226;  State  v. 
Cayce,  85  Mo.  456.    In  Massachusetts 
a  ward's  money  may  be  reached  by 
trustee  process  against  him  or  taken 
on  execution.    Simmons  v.  Almy,  100 
Mass.  239.     In  a  suit  against  A.  B. 
the  words  **as  he  is  guardian,"  etc., 
may  be  rejected  as  surplusage.    Bol- 
lins  v.  Marsh,  128  Mass.  116. 

Guardian  and  insane  ward  cannot 
be  sued  jointly  to  recover  a  debt 
which  the  ward  incurred  previous  to 
the  guardian's  appointment.  Allen 
V.  Hoppin,  9  B.  I.  258. 

The  ward  should  not  sue  on  the 
guardian's  contracts,  but  he  has  a 
remedy  on  the  guardian's  bond  or 

'  against  the  guardian  personallj. 
Dougherty  ▼.  Hughes,  165  HI.  384, 
46  N.  E.  229;  Martel  ▼.  Desjardin, 
93  Me.  413,  45  A.  522.  See  Lvnch 
V.  Cogswell,  18  Ohio  Cir.  Ct.  B.  641. 
7  O.  C.  D.  12  (ward  bound  by  decree 
of  probate  court  approving  payment). 
60.  Howard  t.  Cassels,  105  Ga.  41S» 
31   S.  E.  562,  70  Am.  St.  Bep.  44; 

Shelton  v.  Laird,  68  Miss.  175,  8  So. 

271 ;  King  ▼.  Starr,  9  Ey.  Law  Bep. 
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ni&hed  to  the  ward  without  his  order.*^  A  claimant  may  pro- 
ceed in  the  probate  court  and  obtain  an  order  for  payment  of  his 
claim,**  or  the  claimant  may  sue  on  the  guardian's  bond.** 

Actions  involving  injuries  to  the  ward  must  be  brought  in  the 
name  of  the  ward.**  In  settle  States,  however,  the  guardian  may 
sue  on  the  ward's  behalf  ^  on  leave  of  court**  But  the  ward  may 
proceed  in  equity  to  attack  a  fraudulent  settlement  of  the  minor's 
claim,  there  being  no  remedy  at  law;  •'^  and  where  the  guardian 
buys  property  for  his  personal  use  with  the  knowledge  of  the 
«eller,  the  seller  becomes  a  party  to  the  conversion  of  the  funds, 
and  may  be  sued  by  the  ward.** 

§  925.  Compromise  of  Claims. 

The  guardian  may  compromise  when  acting  in  gopd  faith'  and 
with  sound  discretion  for  the  benefit  of  his  ward.***  Local  stat- 
utes are  found  in  aid  of  this  right.  But  on  general  principle  the 
guardian's  compromise  and  allowance  of  a  baseless  and  unjust 
claim  would  not  be  upheld  in  equity  as  against  the  ward.**  An 
infant  cannot,  in  any  event,  be  bound  by  the  fraudulent  com- 
promise of  his  guardian,^®  though  he  would  be  commonly  by  a 


536;  Lothrop  ▼.  Duffield,  134  Mieh. 
485,  96  N.  W.  577,  10  Det.  Leg.  N. 
541  (for  services) ;  c(miraf  Judson  v. 
Walker,  155  Mo.  166,  55  8.  W.  1083; 
Tow  V.  Elliot,  33  N.  C.  51 ;  Municipal 
Court  of  City  of  Providence  v.  Le 
Valley,  25  B.  I.  236,  55  A.  640. 

61.  Pinnell  v.'  Hinkle,  54  W.  Va. 
119,  46  8.  K  171. 

62.  Turner  v.  Flagg,  6  Ind.  App. 
563,  33  N.  E.  1104;  Beeves  v. 
Hunter  (Iowa),  171  N.  W.  567. 

63.  Oonant  v.  Kendall,  ^8  Mass.  (21 
Pick.)  36. 

64.  Illinois  Cent.  B.  Go.  v.  Head, 
llir  Ky.  809,  84  &.  W.  751,  27  Ky. 
Law  Bep.  270;  Brock  v.  Bogers,  184 
Mass.  345,  69  N.  E.  334  (deceit); 
Pieper  v.  Shahid,  101  8.  C.  364,  85 
S.  E.  905. 

•5.  Havens  v.  Ahlering,  123  Ky. 
713,  97  8.  W.  344,  29  Ky.  Law  Bep. 
1265;  Bennett  v.  Bennett,  65  Neb. 
432,  91  N.  W.  409,  96  N.  W.  994; 
Kartin  V.  Caldwell,  49  Ind.  App.  1, 
96  N.  E.  ^60  (right  wholly  statu-, 
tory) ;   Wright  v.   Cosmopolitan  Life 


Ins.  Ass'n,  154  111.  App.  201.  See 
Lbs  Angeles  County  v.  VTinans,  13 
Cal.  App.  234,  109  P.  640;  Patterson 
V.  Melchoir,  102  Minn,  363,  113  N.  W. 
902;  Social  Benev.  Soc.  No.  1  v. 
Holmes,  l27  Ga.  586,  56  8.  E.  775; 
Taylor  V.  Superior  Court,  30  B.  I. 
200,  7^  A.  482. 

66.  MuUer  ▼.  Naumann,  83  N.  Y. 
8.  488,  85  App.  Div.  337;  Vinson  v. 
Vinson,  105  La.  30,  29^  So.  701  (fam- 
ily meeting  must  authorize  suit). 

67.  Berdan  v.  Milwaukee  Mut.  Life 
Ins.  Co.,  136  Mich.  396,  99  N,  W.  411, 
11  Bet.  Leg.  N.  46. 

68.  American  Surety  Co.  v.  Vann 
(Ark.),  206  8.  W.  646;  Empire  State 
Surety  Co.  ▼.  Nelson,  126  N.  Y.  S. 
453  (ward  may  sue  third  person  tak- 
ing money  with  knowledge). 

68a.  Simes  ▼.  Ward,  78  N.  H.  533, 
103  A.  310. 

69.  tTnderwood  t.  Brockman,  4 
Dana,  309.  Nor,  as  it  would  seeni, 
against  the  guardian  himself,  no 
blame  attaching  to  him. 

70.  Lunday  ▼.  Thomas,  26  Ga.  537. 
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compromise  made  in  good  is^ith,  apparently  in  the  wand's  interest 
at  the  time,  and. with  reasonable  prudence.^*  On  the  same  gen- 
eral principles,  and  with  libe  limitations,  the  guardian  may  re* 
lease  a  debt  due  his  ward,  or  a  cause  of  action  for  damages.^' 
The  same  rule  as  to  compounding  and  releasing  debts  appears  to 
prevail  in  England  as  in  this  country;  and  it  applies  to  all 
trustees  alike.''* 

The  guardian  should  not  confess  judgment  against  the  ward, 
but  should  submit  the  matter  to  the  court  for  decision/^  and 
cannot  by  consent  to  a  void  proceeding  render  it  effectual/' 

The  money  received  by  a  guardian  on  a  fraudulent  settlement 
made  by  the  guardian  will  be  credited  in  the  ward's  judgment 
for  the  same  cause  of  action,^*  and  a  note  given  to  a  guardian 
under  an  unlawful  agreement  not  to  prosecute  for  rape  may  be 
binding.'^ 

A  parent  has  no  iniplied  authority  to  settle  a  cause  of  action 
of  his  infant  child.^*  In  the  exercise  of  prudence  and  good  faith 
or  personal,  in  settlement  of  the  latter's  debt  or  daim,^*  and  he 
a  guardian  may,  to  save  the  ward  from  loss,  accept  property,  real 
has  no   authority  to  compromise,*®  or  release   a  claim   of  the 


71.  Ordinary  v.  Bean,  44  N.  J.  64. 
Compromise  or  release  under  the 
sanction  of  the  court  having  juris- 
diction of  the  guardianship  is  allowed 
under  some  codes,  and  the  guardian 
who  obtains  it  is  .  more  amply  pro- 
tected than  where  he  acts  on  his  own 
responsibility.  See  Hagy  v.  Avery, 
69  la.  434,  as  to  executing  a  quit- 
claim deed  for  land  in  litigation  un- 
der the  court's  direction.  And  see 
compromise  upheld,  under  statute, 
even  though  the  ward's  estate  be 
charged  thereby  with  new  liabilities. 
8mith  V.  Angell,  14  B.  J.  192. 

72.  Torry  v.  Black,  5S  N.  T.  15S. 
An  assumption  of  another's  debt  on 
the  ward's  behalf  ought  to  be  shown 
to  be  for  the  ward's  apparent  inter- 
est at  the  time.  Clear  Creek  Co.  v. 
Comstock  Co.,  17  Col.  481. 

78.  Blue  V.  Marshall,  3  P.  Wms.  381. 

74.  Metcalf  v.  Alter,  31  La.  Ann. 
389;  Boudreaux  v.  Lower  Terre -Bonne 
Refining  &  Mfg.  Co.,  127  La.  98,  53 
Bo.  456. 


75.  Fowler  v.  Lewis'  Adm'r,  36  W. 
Va.  112,  14  S.  E.  447. 

70.  Bunch  V.  Foreman  Blades  Lum- 
ber Co.,  174  N.  C.  8,  93  8.  E.  374. 

77.  Griffin  v.  Chriswisser,  84  Neb. 
196,  120  N.  W.  909. 

7S.  Missouri  Pac.  Ry.  Go.  t.  Laaca, 
79  Kan.  311,  99  P.  616. 

79.  Mason  v.  Buchanan,  62  Ala. 
110. 

80.  Nashville  Lumber  Co.  v.  Bare- 
field,  93  Ark.  353,  124  8.  W.  758. 
Contra,  Grievance  Committee  v.  Ennis, 
84  Conn.  594,  80  A.  767.  See,  how- 
ever, Malpass  v.  Graves,  111  Ga.  743, 
36  8.  E.  955;  Knights  Templars'  & 
Masons'  Life  Indemnity  Co.  v.  Cray- 
ton,  200  ni.  550^  70  N.  E.  1066 ;  Bun- 
nell v.  Bunnell,  111  Ky.  566,  64  8. 
W.  420,  23  Ky.  Law  Rep.  800;  Sue- 
cession  of  Emonot,  109  La.  359,  33 
8o.  368;  Berdan  v.  Milwaukee  Mut. 
Life  Ins.  Co.,  136  Mich.  396,  99  N. 
W.  411,  11  Det.  Leg.  N.  46.  See 
Stevens  v.  Meserve,  73  N.  H.  293,  61 
A.  420,  111  Am.  St.  R.  612;  Alexan- 
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ward.'^  Where  a  note  or  debt  is  lawfully  due  from  a  solvent 
party,  the  guardian  may  be  held  accountable  for  the  whole  if  he 
settles  for  less  than  the  full  face  amount/* 

§  926.  Arbitration. 

A  guardian  is  now  generally  permitted  to  submit  to  a  fair 
arbitration  questions  and  controversies  respecting  the  property 
and  interests  of  his  ward,  ^nd  the  award  made  in  pursuance 
thereof  is  binding  on  all  parties.'*  The  original  doctrine  apart 
from  statute  seems  to  be  this:  that  he  cannot  bind  his  ward  by 
arbitration  unless  the  court  shall  previously  authorize  him  to  do 
sOj  or  subsequently  approve^  on  the  ground  that  it  was  for  the 
ward's  benefit."  And  in  considering  what  is  beneficial  and  bind- 
ing as  to  a  minor  ward,  the  usual  analogies  applicable  to  infants 
have  considerable  application." 

Although  the  guardian  may  enter  into  an  agreement  of  arbitra- 
tion in  a  proper  case,  still,  where  such  agreement  in  fact  sur- 
rendered to  one  who  had  no  semblance  of  claim  the  ward's  title 
to  property,  it  is  not  binding  on  the  ward,**  and  equity  will  not 
uphold  any  arbitration  which  does  not  properly  guard  the  ward's 
interests.*^ 


der  V.  Alexander,  120  N.  C.  472,  27 
S.  E.  121;  Brown  ▼.  Fidelity  &  De- 
posit Co.  of  Maryland,  98  Tex.  55, 
76  8.  W.  944,"  80  S.  W.  593  (guardian 
cannot  discount  notes) ;  Davis  t. 
Beall,  21  Tex,  Ciy.  App.  183,  50  S. 
W.  1086;  Matt  V.  Matt,  182  III.  App. 
312;  Piceiano  v.  Dnluth,  M.  &  N.  Ry. 
Oo.,  108  Minn.  21,  112  N.  W.  885. 
See  Goodrich  v.  Webster,  74  N,  H. 
474,  69  A.  719 ;  Holliday  v.  Hammond 
State  Bank,  118  La.  1000,  43  So. 
656  (authority  of  family  meeting). 

At  coTMnori  law,  a  testamentary 
or  general  guardian  has  power  to 
settle  and  compromise  claims  on  be- 
half of  his  ward.  Dwyer  v.  Corru- 
gated Paper  Products  Co.,  141  N.  T. 
S.  240,  80  Misc.  412;  Richey  v.  Har- 
lan, 170  Ky.  461,  186  8.  W.  149.  Con- 
tra, McGoodwin  v.  Shelby,  181  Ky. 
230,  204  S.  W.  171  (may  settle  doubt- 
ful contested  claims  of  w^rds) ;  Mc- 
Goodwin  ▼.  Shelby  (Ky.),  206  S.  W. 
625.     See  O'Reilly  v.  Reading  Trust 


Co.  (Pa.),  105  A.  542  (compromise 
approved  by  court). 

81.  Naeglin  v.  De  Cordoba/  171  IT. 
S.  638,  19  S.  Ct.  35,  43  L.  Ed.  315 
(affg.  7  N.  W.  678,  41  P.  526). 

82.  Daxby  v.  StribHng,  22  S.  C.  243. 
88.  Weed  v.  Ellis,  3  Caines,  253; 

Weston  V.  Stewart,  11  Me.  326;  Hut- 
chins  ▼.  Johnson,  12  Conn.  376 ;  Gole- 
man  ▼.  Ttimer,  14  8.  &  M.  118 ; 
Strong  ▼.  Beroujon,  18  Ala.  168. 

84.  A  guardian  cannot  release  the 
ward's  rights  in  real  estate,  irrespec- 
tive of  statutory  power.  Pond  ▼. 
Hopkins,  154  Mass.  38;  Fowler  ▼. 
Lewis,  36  W.  Va.  112.  It  is  the  guar- 
dian, and  not  the  ward,  who  becomes 
thus  liable  to  counsel  for  their  fees 
when  he  engages.  Hunt  ▼.  Maldo- 
nado,  89  Cal.  636. 

85.  Part  V,  ehs.  2  &  3. 

86.  Bunnell  v.  Bunnell,  111  Ky.  566, 

64  8.  W.  420,  23  Ky.  Law  Bep.  800, 

65  B.  W.  607,  23  Ky.  Law  Bep.  1101. 

87.  De  Vaughn  v.  McLeroy,  82  Ga. 
687. 


§    927  aUAKDIAK   AKD   WABD.  1056 


CHAPTER  VII. 
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938.    Otherwise  as  to  Beal  lESstate;  Whether  Chanoery  Can  Sell  In- 
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930.  Civil-law  Rule  as  to  dales  of  Ward's  Lands. 

931.  Sale  of  Ward's  Lands  under  Legislative  Anthorltj  Common  !& 

the  United  States. 

932.  American  Statutes  on  this  Subject  Considered. 

933.  Guardian's    Own    Sale    Not    Binding;    Public    Sale    tiaiiallx 

Bequired. 

934.  What  Interests  in  Land  May  Be  Sold. 

935.  Parties  to  Proceedings. 

936.  Purpose  of  Sales. 

937.  Bequisites  of  Petition. 

938.  Bequisites  of  Decree. 

939.  Bights  of  Purchaser  Under  Guardian's  Deed* 

940.  Sales  Void  or  Voidable. 

941.  Disposition  of  Proceeds. 

942.  Confirmation  of  Sale. 

943.  Sales  in  Cases  of  Non-Besidents. 


§  927.  In. Sales  of  Ward's  Personal  Property  a  Liberal  Rule  Aj^ 
plies. 

The  nature  of  personal  property,  its  convertibility  into  cash, 
and  the  necessity  frequently  arising  for  changes  of  investment  in 
order  to  make  it  sufficiently  productive,  have  brought  about  a 
flexible  rule  do  far  as  its  purchase  and  sale  is  concerned,  and  no 
actual  conversion  takes  place.  Hence  courts  of  chancery  at  the 
present  day  assume  considerable  latitude  in  directing  ohanges 
from  one  species  of  personal  estate  to  another.  Especially  liberal 
must  be  the  rule  in  those  States  where  the  trustee  is  free  to  invest 
iu  any  securities  deemed  proper,  provided  he  observes  prudence 
uud  good  faith.  Hence,  too,  the  guardian  himself  may  sell  and 
reinvest  his  ward's  personal  estate,  and  make  purchases,  without 
:i  previous  order  of  court.  But  this  is  to  be  considered  rather 
the  American  than  the  English  rule;  since,  as  we  have  seen  in 
the  preceding  chapter,  a  guardian's  discretion  is  strictly  limited 
in  England,  and  the  practice  of  the  chancery  courts  in  such 
matters  is  to  control  the  property. 
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§  928/  Otherwise  as  to  Real  Estate;    Whether  Chancery  Can 
Sell  Infant's  Lands. 

Courts  of  chancery,  however,  have  no  inherent  original  juris- 
diction to  direct  the  sale  of  lands  belonging"  to  infants.  The 
legislative  power  of  a  State  may  take  the  property  of  its  citizens 
in  the  exercise  of  the  right  of  eminent  domain.  But  a  judicial 
tribunal  properly  hesitates  to  assume  such  functions.  The  com- 
mon law,  which  recognized  fully  the  right  of  individuals  to  the 
enjoyment  of  their  possessions,  and  particularly  of  real  estate, 
without  disturbance,  appears  to  have  treated  lands  belonging  to 
infants  as  property  which  should  be  preserved  intact  until  the 
owner  became  of  sufficient  age  to  dispose  of  it  according  to  his 
own  pleasure.  Timber  might  be  felled,  and  mineral  ore  dug  out 
and  carried  away;  ®*  but  though  such  acts  constituted  a  technical 
conversion  of  real  estate,  they  were  in  effect  but  a  mode  of  enjoy- 
ment of  the  rents  and  profits,  and  the  guardian  was  obliged  to 
account  for  these  products  of  the  soil  to  the  infant  owner.  Sales 
of  the  ward's  lands  were  authorized  in  certain  cases,  as  where 
there  w^e  debts  to  be  paid,  encumbrances  to  be  discharged,  judg- 
ments to  be  satisfied,  or  necessary  repairs  to  be  made  upon  the 
premises.  But  in  such  cases  the  court  of  chancery  violated  no 
rights  of  ownership ;  since  it  is  the  universal  doctrine  that  prop- 
erty can  only  be  held  subordinate  to  the  obligation  of  paying 
one's  debts.'*  Mortgages  were  in  rare  instances  permitted.*^ 
Courts  of  chancery  went  no  further,  except  when  authorized  by 
statutes.  They  preferred  that  the  infant's  property  should  re- 
main, while  guardianship  lasted,  impressed  with  its  original 
character.  In  the  settlement  of  estates,  personal  property  was 
to  be  taken  to  pay  what  was  needful  for  support  and  maintenance, 
rather  than  lands.  Not  even  purchases  of  real  estate  were  favor- 
ably regarded.     And   when   a  sale  became  necessary,   the  real 

88.  See  supra,  eh.  VI.  Bnt  see  90.  Ih,  When  an  infiont  was  abso- 
Btonghton's  Appeal,  88  Pa.  St.  198.      Intelj    entitled,    subject    to    certain 

89.  See  Shaffner  v.  Brings,  36  Ind.  trusts,  to  the  beneficial  interest  in  real 
55.  On  application  for  maintenance,  estate,  the  legal  estate  being  in  trus- 
chancery  has  jurisdiction  to  charge  tees,  chancery  directed  the  raising  of 
expenses  of  past  maintenance  and  money  by  meianS  of  a  mortgage  to  de- 
costs  on  the  infant 's  land.  In  re  Ho-  fray  the  cost  of  necessary  repairs, 
warth,  L.  E.  8  Ch.  415!  And  sfe  T>«  Jackson,  He,  21  (Dh.  T).  786.  See  the 
Witte  v.  Palin,  L.  B.  14  'Eq.  251;*  scanty  precedents  for  such  mortgage* 
Nunn  V.  Hancock,  L.  B.' 6  Oh.  850,  as  here  cited;  prospective  charges  not 
to  jurisdiction  in  sale  of  reversionary  seeming  to  have  been  sanctioned  by 
interest  of  an  infant;  §§  .340,  351.  such  ptoceedings. 
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estate  was  not  resoi'^ted  tb  until  other  means  of  raising  money  had 
failed;  nor  was  a  general  sale  of  the  lands  ordered  whenever  a 
partial  sale  would  suffice. 

On  this  subject  Lord  Hardwicke  observed  as  follows,  in  Taylor 
V.  Philips:  "^  *'  There  is  no  instance  of  this  court's  binding  the 
inheritance  of  an  infant  by  any  discretionary  act  of  the  court 
As  to  personal  things,  as  in  the  composition  of  debts,  it  has  been 
done,  but  never  as  to  the  inheritance;  for  that  would  be  taking 
on  the  court  a  legislative  authority,  doing  that  which  is  properly 
the  subject  of  a  private  bill."  This  language  received  the  subse- 
quent approval  of  Lord  Chancellor  Hart.'^  It  has  also  been 
quoted  as  the  recognized  law  in  this  country."  In  some  States, 
chancery,  by  virtue  of  its  general  jurisdiction  over  infants  and 
their  estates,  claims  power  to  decree  the  sale  of  an  infant's  lands, 
whether  held  under  a  deed  or  will,**  or  to  partition,  or  to  give 
orders  to  reinvest  proceeds.  Here  the  aid  of  local  statute  is 
sometimes  invoked  for  the  liberal  exercise  of  such  functions;  but 
aside  from  such  aid  the  claim  is  made  positively  in  several  States 
that  chancery  has  inherent  jurisdiction  to  order  the  sale  of  lands 
belonging  to  infants  for  their  proper  support  and  education,  or 
more  broadly  still  for  their  benefit.®' 

There  are,  indeed,  numerous  American  decisions,  in  which  the 
rights  of  infants  in  lands  are  protected  in  equity,  so  far  as  to  give 
the  infants  opportunity  to  conform  or  set  aside  a  sale  of  real 
estate  and  prevent  them  from  being  bound  by  a  transaction  to 


91.  2  Vea.  23. 

92.  Russell  v.  Russell,  1  Moll.  525. 

93.  Rogers  v.  Dill,  6  Hill,  415.  See 
also  the  learned  and  elaborate  opin- 
ion of  the  court,  with  citation  of  Eng- 
lish authorities,  in  William's  Case,  3 
Bland,  186;  Ex  parte  Jewett,  16  Ala. 
409;  Thompson  v.  BroTvn,  4  Johns. 
Ch.  619 ;  Faulkner  v.  Davis,  18  Gratt. 
651. 

Here  real  estate  owned  by  tenants 
in  common,  of  Tvhom  an  infant  Tvas 
one,  was  sold  under  and  in  pursuance 
of  a  judgment  in  a  partition  snit  in- 
stituted by  others  of  the  tenants  in 
common,  and  it  was  held  that  the  por- 
tion of  the  proceeds  belonging  to  the 
infant  remained  impressed  with  the 
character  of  real  estate,  and  as  such 


did  not  pass  under  the  infant's  will. 
Horton  v.  McCoy,  47  N.  Y.  21 
And  see  Cole  v.  Gourlay;  79  N.  T. 
527.  Guardian  summarily  ordered  to 
refund  the  excess  of  purchase-money 
in  case  of  an  error  as  to  the  extent  of 
of  the  infant's  lands.  Matter  of 
Price,  67  N.  Y.  231. 

94.  Goodman  t.  Winter,  64  AUl 
410;  Redd  v.  Jones,  30  Gratt.  123. 

95.  Shumard  y.  Phillips,  53  Ark. 
37;  Thaw  v.  Ritchie,  136  U.  8.  519; 
Hamar  y.  Cook,  118  Mo.  476.  The  Illi- 
nois rule  upholds  such  jurisdiction 
quite  extensiyely.  Hale  y.  Hale,  146 
111.  227.  Statutes  of  a  State  may  af- 
fect this  whole  jurisdiction.  White- 
head y.  Bradley,  87  Va.  676 ;  Shumard 
y.  Phillips,  53  Ark.  37. 
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which  they  could  not  te  parties  ia  their  o\vn  right.  Instances 
are  found  in  administrators'  settlements  to  which  the  infant  heir 
w-as  not  a  privy,  sales  under  decree  to  persons  who  had  never  paid 
the  purchase-money,  and  fraudulent  transactions.'* 

§  929.  English  Chancery  Doctrine. 

Hence,  too,  whenever  the  court  of  chancery  has  permitted  pur- 
chases of  lands,  the  infant's  right  to  affirm  or  disaffirm  on  reach- 
ing majority,  or,  as  chancery  sometimes  expresses  it,  to  show 
cause,  has  been  reserved.  Lord  Eldon  lays  down  with  great  cau- 
tion the  power  of  the  court  in  changing  the  infantas  property,  so 
as  not  to  affect  the  infant's  power  over  it  when  he  comes  of  age.*^ 
And  whatever  may  be  the  rule  where  there  is  some  claim  or  debt 
to  be  satisfied,  it  appears  that  chancery  \rill  decline  ordering  a 
sale  of  land  belonging  to  an  infant  merely  upon  the  ground  that 
the  sale  would  be  beneficial  to  him ;  while  in  any  case,  if  there 
be  a  material  error  in  substance,  and  not  in  form  alone,  a  pur- 
chaser may  object  to  the  title,  and  the  court  will  discharge  him 
from  his  contract.®* 

One  objection  to  conversions  of  property,  namely,  that  the  laws 
of  inheritance  are  not  the  same  in  real  and  personal  estate,  be- 
came obviated  in  equity  by  treating  the  proceeds  throughout  as 
impressed  with  the  character  of  the  original  fund ;  a  rule  of  large 
application  both  in  England  and  America.*'  Another  objection, 
upon  which  English  writers  have  dwelt  at  length,  arose  under 
the  law  of  te&tamentary  dispositions,  which  allowed  infants  to 
give  and  bequeath  personal  ^tate,  males  at  the  age  of  fourteen, 
and  females  at  twelve,  while  real  estate  could  not  be  devised 
under  twenty-one.  Here  again  chancery  decreed^  whenever  a 
conversion  was  authorized,  that  the  right  of  testamentary  dis- 


96w  Winiams  v.  Duncan,  44  Miss. 
376;  Jones  ▼.  BiUstein,  2S  Wis.  221; 
Williams  v.  Wiggand,  53  111.  233; 
Terry  v.  Tuttle,  24  Mich.  206;  Phil- 
lips  V.  t»hillips,  50  Mo.  604;  Walke 
V.  Moody,  65  N.  C.  599. 

97.  Ware  v.  BolhiU,  11  Ves.  278 ; 
Ex  parte  Phillips,  19  Ves.   123. 

98.  See  1  Ban.  Ch.  Pract.,  3  Am. 
cd.,  15flr,  160;  Calvert  ▼.  Godfrey,  6 
Beav.  106.  Jurisdiction  under  a  re- 
cpnt  statute  considered  in  1893,  1  Ch. 
153. 


99.  Wheedale  t.  Partridge,  5  Ves. 
396;  MaopKers.  Inf.  284;  Stdry,  Eq. 
Juris.,  §§  790-793,  and  authorities 
cited;  2  Kent,  Com.  230,  and  n; 
Forman  v.  Marsh,  1  Kern.  544;  Hor- 
ton  V.  McCoy,  47  N.  Y.  21;  Fidler 
V.  Higgins,  6  C.  E.  Green,  138 ; 
Holmes's  Appeal,  53  Pa.  Bt.  339; 
March  v.  Berricr,  6  Ired.  Eq.  524; 
Huger  ▼.  Huger,  3  Beaaus.  18.  But 
this  is  not  necessarily  the  case  at  law. 
And  such  proceeds  lose  their  original 
character  and  become  personalty   on 
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position  should  not  be  thereby  changed.  The  wills  act  of  1  Vict., 
c.  26,  dispenses  with  this  distinction  in  testamentary  dispositions 
altogether.^  And  this  latter  objection  never  could  have  arisen  in 
the  courts  of  m^ny  of  the.  United  States. 

§  930.  Civil-Law  Rule  as  to  Sales  q{  Ward's  Lawb- 

Gxiardians  and  tutors  of  minors  at  the  civil  law  had  power, 
under  the  direction  of  the  proper  court,  as  it  would  appear,  to 
convey  the  estates  of  their  wards.^ 

§  931.  Sale  of  Ward's  Lands  Under  Legislative  Authority 
Comtnou  in  the  United  States. 
Legislative  authority  may  intervene  to  direct  the  absolute  sale 
of  an  infant's  lands.  And  since  the  ownership  of  real  estate  in 
this  country  is  vested  with  comparatively  little  of  that  sanctity 
and  importance  which  the  ancient  laws  of  primogeniture  and 
feudal  tenure  threw  ab6ut  it,  and  inasmuch  as  purchases  and 
sales  of  land  are  fast  becoming  matters  of  every-day  occurrence, 
the  legislatures  of  most  of  the  United  States  have  seen  fit  to 
enact  laws  for  facilitating  the  sales  of  real  estate  by  fiduciary 
officers.  These  laws  are  comparatively  recent,  and  not  altogether 
imiform  in  their  provisions.  But  in  most  essential  features  they, 
are  alike.  They  constitute  a  permanent  system*  They  may 
apply,  not  to  guardians  alone,  but  also  to  trustees,  executors,  and 
administrators.  As  cases  are  constantly  arising  under  these 
laws,  we  shall  here  briefly  notice  some  of  the  principles  which 
have  a  special  bearing  upon  the  sales  of  real  estate,  so  far  as 
guardians  are  Qoneemed,  without  deeming  it  necessary  to  make 
a  minute  analysis,  since  such  statutes  are  purely  local  and  subject 

to  local  variations. 

* 

^  932.  American  Statutes  on  This  Subject  Considered. 

Our  American  statutes  relative  to  the  sale  of  lands  belon^ng 
to  infants  have  the  following  points  in  common :  First,  an  appli- 
cation to  the  court  on  the  infant's  behalf  upon  which  the  order 
of  sale  issues.  Second^  a  special  boi^d  to  be  filed  by  the  guardian. 
Third,  the  formal  sale  of  the  land,  usually  at  public  auction. 
Fourth,  the  execution  of  the  deed  to  the  purchaser.  Fifth;  $ 
proper  disposition  of  the  proceeds  .of  the  sale.      And  in  some 

their    first    tratsmission,    thonjrH    to  cited.    See  Hill  <m  Trustees,  396,  «. 
an  infant.     Dyer  v.  Cornell,  4  Barr,         H.   Meatf^ev.   Hamilton^   32   Tex. 

Zo9.  4^5. 
1.   Maephers.   Inf.   278,   and   cases 
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States  a  judicial  confinnaliQii  of  the  sale  is  required.  The  judi-- 
cial  order  of  sale  is  frequently  temed  a  lioens^';  and  the  exact 
method  of  procedure  is  indicated  in  the  statute  themselves  . 

These  statutes,  we  may  add,  not  unfrequently  limit  the  purpose 
for  which  such  sales  may  be  made:  as,  for  instance,  when  the 
ward  has  no  otjier  means  for  his  education  and  support;  or, 
again,  to  pay  proper  debts ;  or  sometimes  for  the  purpose  of  in- 
vesting the  proceeds  so  as  to  derive  an  income  more  readily. 
And  again,  the  guardian  to-be  authorized  is  the  probate,  not  tae 
natural,  guardian,  who,  besides  ^ving  the  usual  bond  of  guar- 
dianship, is  likewise  required  to  give  the  special  bond  of  which 
we  speak  for  the  purposes,  of  the  sale.^  And  th©  legislative  pro- 
vision sometimes  extends  to  sales  of  reversionary  or  equitable 
interests  of  minors;  or,  again,  is  limited  to  property  in  which 
the  minor  has  the  legal  title.     .  ' 

It  iaithe  universal  American  rule,-  both  lind^r  the  statutes  and 
at  common  law,  that  a  guardian  has  no  power  to  convey  land 
without  an  order  of  court,*  or  to  make  a  contract  to  convey,*^ 


3.  Bee  Morris  r.  Morris,  2  McCaH. 
239 ;  Shanjcs.  v.  Seamonds,  24  la.  ISl ; 
People  V.  Circuit  Judge>  19.  Midi. 
296;  Smith  v.  Biscailuz,  83  Cal.  344.' 
Nor  is  the  hiisband  of  an  infant  a 
guardian,  under  such  statute,  who  can 
be  thu&i  authorised  to  seU.  Deagenhart , 
y.  Cracraft,  36  Ohio  St.  549.  A  sale 
will  not  be  authorized  after  the  guar- 
dianship has  ended.  ^  Phelps  ei  al.  v. 
Back  et  al,  40,  Ark.  219.  If  A.;:  up- 
on his  representation  that  he  is  B.'s 
guardian,  obtains  an  order  to  sdl, 
when  he  is  not  B.'s  guardian,  the  or- 
der is  void  and  may  be  impeached  col- 
laterally, (irier's  Appeal,  101  Pa.  St: 
4l!3.  Sale  cannot  be  made  after  the 
ward's  death.  '  Bbbertson  v.  Coatiss, 
65  Tex.  37.  "Where  the  guardian's 
appointment  was  absolutely  void  the 
sale  is  likewise  void.  Dooley  v.  Bell, 
87  Ga.  74.  But  a  merely  irregular 
appointment  is  not  to  be  assailed. 
Kramer,  Appellant,  v.  Mugele,  153 
Pa.  St.  493;  §  308. 

4.  Van  Houten  v^  Black,  67  So. 
1008;  Funk  v.  Bentchler,  134  Ind. 
68,  33  N.  E.  985;  Frazier  v.  Jeakins, 
64  Kan.  615,  68  P.  24,  57  L.  B.  A* 


575;  Ayer  &  Lord  Tie  Co.  v.  Wither- 
spoon's  Adm'r,  30  Ky.  Law  Rep. 
1067,  100  S.  W.  259  (timber);  Bus|i 
V.  Coomer,  24  Ky.  Law. Rep,  702,  f59 
S.  W.  793;  Poultney's  Heirs  v.  Og- 
den,  8  La.  428;  Bbcques'  Heirs  t. 
Leveeque'sHeirsi  110  La.  306,  34  Bo. 
454;  Touchy  y.  Gulf  Land  Co.,  45  So. 
434;  Keel  v.  Sutherlin,  130  La.  182, 
57  So.  794;  Crain  v.  Tremont  Lumber 
Co.,  134  La.  276,  63  So.  901  (except 
to  effect  partition)  ;  Houlihan  v.  Fo- 
garty,  17  Det.  Leg.  N.  735,  162  Mich. 
49«,  127  N.  W.  793;  Meiggs  v.  Hoag- 
land,  74  N.  Y.  B.  234,  68  App.  Diy. 
182;  Drennanv.  Harris  (Okla.),  161 
P.  781;  Sampson  v.  Smith  (Okla.), 
166  P.  422 ;  Sayers  v.  Pollock,  219  Pa. 
274,  68  A.  732;  De  Armit  v.  Mihior, 
20  Pa.  Super.  Ct.  369 ;  Ellis  v.  LeBow, 
96  Tex.  532,  74  S.  W.  528,  71  S.  W. 
576,  30  Tex.  Civ.  App.  449;  Merrill 
V.  Bradley,  121  S.  W.  561  (certified 
questions  answered,  102  Tex.  481,  119 
S.  W.  297;  Palmer  v.  Abrahams,  55 
Wash.  352,  104  P.  648;  Kester  v.  Hill, 
42  W.  Va.  611,  26  S.  E.  376. 

5.  Nichols  V,  Bryden,  86  Kan.  941, 
122    P.    lligr;    Wolf   V.    Holton,    104 
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although  the  guardian  acts  with  the  approval  of  the  ward/  except 
for  the  purpose  of  collecting  a  debtJ 

§  933.  Guardian's  Own  Sale  Not  Binding ;   Public  Sale  Usually 
required. 

In  general,  a  guardian^s  sale  of  real  estate  belonging  to  his 
minor  ward,  without  an  order  from  the  court  either  by  virtue  of 
statute  or  chancery  jurisdiction,  is  not  binding  upon  the  minor; 
and  such  ward's  interest,  legal  or  equitable,  can  only  be  divested 
by  a  public  sale  under  proper  judicial  sanction;^  though  dis- 
cretion is  sometimes  given  the  court  as  to  ordering  and  sanction- 
ing a  private  sale.®  But  tinder  a  deed  of  gift  to  minors,  empow- 
ering the  guardian  to  sell,  his  discretion  is  commensurate  with 
the  terms  of  the  trust.*^ 

§  934.  What  Interests  in  Land  May  Be  Sold. 

It  is  held  in  New  York  that  the  statutes  of  that  State  provide 
for  judicial  sales  only  in  cases  where  the  legal  title  is  in  the 
infant;  and  that,  independently  of  such  statutes,  the  court  of 
chancery,  having  regard  to  the  infant's  necessities  and  interest, 
may  order  a  sale  of  the  equitable  estate.  On  this  principle  a 
chancery  sale  was  sustained,  as  against  infants,  where  a  trust 
estate  of  infants  in  lands  had  been  transferred  by  a  contract  made 
between  the  guardian  and  purchaser  with  the  approval  of  the 
court.^^  Other  sales  of  this  kind  have  been  allowed  where  the 
legal  estate  was  in  the  infant.** 

The  power  of  sale  may  extend  to  the  ward^s  homestead  ^*  or 
timber,^*  or  to  an  undivided  interest  of  a  minor  in  land,  as  tenant 


Mich.  107,  62  N.  W.  174;  LeRoj  v. 
Jacoboskj,  136  N.  C.  443,  48  S.  E. 
796,  67  L.  R.  A.  977;  Gault  Lumber 
Co.  V.  Pyles,  92  P.  175;  Storey  v. 
Lonabaugh,  247  Pa.  331,  93  A.  481. 

6.  Dellinger  v.  Foltz,  93  Va.  729, 
25  8.  E.  99^8. 

7.  Arrowwood  v.  McKee,  119  Ga. 
623,  46  S.  E.  871. 

8.  Supra,  §  356;  Wells  v.  Chaffin, 
60  G^.  677,  Morrison  v.  Kinstra^  5<5 
Miss.  71. 

9.  MaxweU  v.  Campbell,  5  Ind. 
361. 

10.  Thurmond  v.  Faith,  69  Ga.  832. 

11.  Woods  V.  Mather,  38  Barb.  473 ; 
Anderson  v.  Mather,  44  N.  Y.  249. 


IS.  In  re  Hazard,  9  Paige,  365. 

18.  Merrell  v.  Harris,  65  Ark.  355, 
46  S.  W.  538,  41  L.  R.  A.  714,  67 
Am.  St.  R.  929;  In  re  Hamilton's 
Estate,  120  Cal,  421,  52  P.  708;  An- 
cell  y.  Southern  Illinois  &  M.  Bridge 
Co.,  223  Mo.  209,  122  8.  W.  709; 
Hartsog  v.  Berry,  45  Okla.  277,  145 
P.  328.  See  Ex  parte  Tipton,  123 
Ark.  389,  185  S.  W.  798.  See  Rushing 
V  Homer,  130  Ark.  21,  196  S.  W.  468 
(only  if  free  from  debt). 

14.  Bettes  v.  Brower,  184  P.  34$ 
(although  timber  called  personalty 
still  guardian  must  obtain  order  to 
sell  it  as  realty). 

Where  a  guardian  seven  standing 
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in  common  or  oinerwise,"  but  the  part-owner  of  lands  in  whicli 
an  infant  is  interested  ought  not  to  be  allowed  to  make  the  sale/* 
or  to  his  interest  as  a  remainderman/^  or  an  equity  subject  to  au 
existing  mortgage,"  or  to  a  contingent  interest/'  It  is  held  that 
chancery  cannot  interfere  with  the  lands  of  infants  unborn.*®  In 
«11  such  cases  the  guardian  should  keep  within  the  scope  of 
judicial  and  legislative  permission.** 

§  935.  Parties  to  Proceedings. 

Sales  may  be  ordered  on  petition  of  a  guardian,"  or  of  a 
special  guardian.*^  The  infant  wards  are  not  necessary  parties 
to  proceedings  for  sale  **  unless  by  statute  when  they  are  over  a 
certain  age,^^  and  children  born  after  the  sale  are  deemed  to  have 
been  before  the  court.^*   A  guardian  ad  litem  may  be  required." 

Proceedings  for  sale  do  not  terminate  by  the  termination  of 
the  guardianship  by  the  death  or  resignation  of  the  guardian 
pending  the  proceedings,  but  a  new  guardian  should  be  appointed 
to  finish  the  sale.^* 


^rees,  it  is  his  duty  to  sell  the  timber 
and  account  for  the  proceeds.  Bush- 
lirk  T.  Banders,  70  W.  Va.  363,  73 
«.  E.  937. 

15.  Price,  Matter  of,  67  N.  Y.  231 ; 
8chafer  v.  Luke,  51  Wis.  669;  Bren- 
hani  V.  Davidson,  51  Cal.  352;  Pitz- 
patrick  v.  Beal,  62  Miss.  244. 

16.  In  re  Tillotsons,  2  Edw.  Ch. 
113. 

17.  Oldaker  v.  Spiking  (Mo.),  210 
e.  W.  59. 

18.  As  to  the  effect  of  such  a  sale, 
see  Lynch  v.  Kirby,  36  Mich.  238. 
And  see  §  351.  Guardian's  petition 
to  court  for  leave  to  mortgage  should 
be  in  writing,  and  in  Rhode  Island 
be  cannot  give  a  power  of  sale  in 
such  mortgage.  Barry  v.  Clarke,  13 
R.  I.  65. 

19.  Palmer  v.  Garland,  81  Va.  444 
(aided  by  statute) ;  Thaw  v.  Ritchie, 
136  TJ.  S.  519.  Contra,  Graff,  v.  Ran- 
kin, 250  P.  150,  38  a.  Ct.  578. 

UO.  Downin  v.  Sprecher,  35  Md. 
474. 

21.  Kingsbury  v.  Powers,  131  HI. 
1S3. 

22.  Ellis  V.  Smith's  Guardian,  147 
Ky.  99,  143  8.  W.  776. 


23.  Hagerman  t.  Meeks,  13  N.  M. 
565,  86  P.  801 ;  Baker  v.  Cureton,  150 
P.  1090. 

24.  Furr  v.  Bums,  124  Ga.  742,  53 
8.  E.  201;  Dillingham  v.  Spalding, 
7  Ky.  Law  Rep.  370. 

25.  Rosenfeld  v.  Miller,  115  N.  Y. 
8.  692,  131  App.  Div.  282  (14  years). 

26.  Ammons  v.  Ammons,  50  "W.  Va. 
390,  40  8.  E.  490. 

27.  Siler  vi  Archer's  Guardian,  26 
Ky.  Law  Rep.  557,  82  8.  W.  256.  See 
Succession  of  Coleman,  11  La.  Ann. 
109;  "Weil  v.  Schwartz,  51  La.  Ann. 
1547,  26  So.  475. 

There  is  no  presumption  of  law 
that  a  guardian  is  so  interested  per- 
sonally in  a  proceeding  to  sell  the 
ward's  real  estate  that  a  guardian 
ad  litem  should  be  appointed;  everj- 
presumption  being  indulged  that  the 
guardian  will  protect  the  ward's  in- 
terest until  the  contrary  is  shown. 
Ancell  V.  Southern  Illinois  &  M. 
Bridge  Co.,  223  Mo.  209,  122  8.  W. 
709. 

28.  Danahy  v.  Fagan,  117  N.  Y.  8. 
300,  63  Misc.  658;  McVaw  v.  Shelby, 
25  Ky.  Law  Rep.  309,  75  S.  W.  227. 
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§  936.  Purpose  of  Sales. 

It  is  commonly  provided  by  statute  tbat  the  eourt  may  author- 
ize sales  by  the. guardian  of  the  estate  of  the  ward  for  various 
purposes,  as  on  account  of  undivided  interests^  therein,"  or  to 
pay  debts  of  the  ward,*®  or  for  *a  proper  change  of  investment,*' 
or  when  real  estate  is  unproductive,'^  or  may  direct  an  exchange 
of  the  ward's  lands,**  or  to  use  the  proceeds  of  sale  for  the  main- 
tenance of  the  ward,**  but  not  for  the  purpose  of  erecting  per- 
manent improvements.** 

§  937.  Requisites  of  Petition. 

The  petition  for  sale  should  set  forth  its  necessity ,*•  the  pur- 
pose   for    which    a    sale    is    asked,*^    showing    benefit    to    the 


29.  Howard  v.  Bryan,  133  Cal.  257, 
65  P.  462;  Bkidxnore  t.  Cumberland 
Valley  Land  Co.,  126  Ky.  576,  104  8. 
W.  3?0,  31  Ky.  Law  Eep.  1002;  In  re 
Congdon,  41  N.  Y.  Ch.  1831,  2  Paige, 
666.  See  In  re  Culver  (Del.  Orph.), 
104  A.  784  (not  enough  that  widow 
wants  dower  appraised).  See  In  re 
Evans,  143  N.  Y.  S.  839,  82  Mise. 
193  (application  to  convey  ward's  in- 
terest to  a  corporation  and  take  stock 
in  payment  denied).  See  Frantz  v. 
Lester  (W.  Va.),  95  S.  E.  945  (stat- 
ute authorizing  sale  to  be  liberaUy 
construed). 

30.  Alcon  V.  Koons,  42  Ind.  App. 
537,  82  N.  B,  92.  Bee  Irvine  v. 
Stevenson  (Ky.),  209  S.  W.  7  (debts 
of  ward's  ancestor) ;  Warren  v. 
Union  Bank  of  Bochester,  157  N.  Y. 
259,  51  N.  E.  1036,  43  L.  E.  A.  256, 
68  Am.  St.  B.  777  (order  void  when 
granted  to  pay  an  unauthorized 
debt). 

81.  McCreary  v.  Billing,  176  AU. 
314,  58  So.  311. 

32.  Crawford  v.  Broomhead,  97  Ga. 
614,  25  S.  E.  487. 

33.  Decker  v.  Feasler,  146  Ind.  16, 
44  N.  E.  657;  Contra,  Ford  v.  May, 
157  Ky.  830,  164  8.  W.  88. 

84.  Dixon  v.  Hosick,  101  Ky.  231, 
41  S.  W.  282,  19  Ky.  Law  Eep.  387; 
Campbell  v.  Goodin's  Guardian,  128 
Ky.  278,  108  8.  W.  248,  32  Ky.  Law 
Eep.  1137  (only  where  guardian  un- 


able to  support  her) ;  Hudson 's  Guar- 
dian Y.  Hudson,  160  Ky.  432,  169  8. 
W.  891  (out  of  principal)  ;  Nunnely's 
Guardian  v.  Nunnelly,  180  Ky.  131, 
201  8.  W.  976;  Eaker  v.  Harvey  (Mo. 
App.),  179  8.  W.  985;  Leet  v.  Qratt, 
92  Mo.  App.  422  (not  to  compromise 
a  claim) ;  East  Greenwich  Inst,  for 
Savings  y.  Shippee,  20  E.  I.  650,  40 
A.  872;  Gayle  v.  Hayes'  Adm'r,  7«r 
Va.  542. 

See  Farris  v.  Bingham,  164  Ky.  444, 
175  S.  W.  649  (the  sale  of  exempt 
property  of  infants,  held  warranted 
where  retention  would  only  give  the 
use  of  it  to  their  guardian). 

85.  Little  V.  West,  145  Ga.  563,  89 
8.  E.  682. 

36.  Van  Houten  v.  Black,  67  So. 
1008;  In  re  Hamilton's  Estate,  120 
Cal.  421,  52  P.  708  (petition  need  not 
show  how  much  of  ward's  estate  is 
undisposed  of) ;  Howard  v.  Bryan, 
133  Cal.  257,  62  P.  459,  65  P.  462 
(items  for  which  money  is  wanted); 
McKeever  v.  Ball,  71  Ind.  398 ;  Aleon 
T.  Koons,  42  Ind.  App.  537,  82  K.  E. 
92;  Phillips  v.  Spalding's  Guardian, 
31  Ky.  Law  Eep.  579, 102  S.  W.  1193; 
Sockey  v.  Winstock,  43  OWa.  758,  144 
P.  372;  Pyeatt  v.  Estus  (OWa.),  17? 
P.  42;  Bailes  v.  Anderson  (W.  Va.), 
95  S.  E.  1039  (signed  and  sworn  to 
by  guardian). 

37.  Beezley  v.  Phillips,  54  C.  C.  A. 
491, 117  F.  105;  Campbell  v,  Goodin's 
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ward^^*  deBcribixig  the  land  to  be  sold^*^  and  the  ward's  intereBt  in 
the  property/^  ahowiBg  tiie  wards  as  parties.^^ 

§  938.  Requisites  of  Decree. 

The  order  of  sale  should  state  its  terms.** 

§  939.  Rights  of  Purchaser  Under  Guardian's  Deed. 

The  guardian's  deed  made  under  such  orders  of  court  has 
usually  only  the  effect  of  a  quitclaim,  except  so  far  as  he  may 
have  covenanted  on  his  part  that  he  has  complied  with  the  statute 
requisites  and  that  he  is  the  guardian  duly  authorized;  and  in 
general  he  cannot  bind  his  ward  by  any  covenants  of  warranty  in 
the  deed,  though  if  he  choose  to  warrant  he  may  bind  himself. 
The  purchaser  in  such  sales  usually  takes  all  risks  of  title  except 
as  concerns  the  authority  and  good  faith  of  the  guardian  in  the 
premises." 

The  doctrine  of  caveat  emptor  will  not  be  applied  to  a  sale  by 
a  guardian  of  the  ward's  property  under  order  of  court,  as  the 
purchaser  has  a  right  to  demand  a  marketable  title  free  from 
reasonable  doubt  as  to  its  validity.  So  the  purchaser  is  not  bound 
to  carry  out  the  bargain  where  there  is  a  right  of  way  over  the 
premises  of  which  neither  party  knew  at  the  time  of  the  sale.** 


Ouar^dan,  128  Ky.  278,  108  S.  W. 
248,  32  Kj.  Law  Bep.  1137  (inability 
of  father  to  support  ward) ;  Schaale 
V.  Waaey,  70  Mich.  414,  38  N.  W. 
3X7. 

38.  Womble  v.  Price's  GKiardian, 
112  Ky.  533,  66  S.  W.  370,  67  S. 
W.  9. 

99,  Theobald  t.  Deslonde,  93  Miss. 
208,  46  So.  712;  Maurr  v.  Parrish,  7 
Ohio  Dec.  54,  1  Wkly.  Law  Bui.  85 
(wrong  lot  number  renders  proceed- 
ings void);  Jirou  V.  Jirou  (Tex.  Civ. 
App.  1911),  136  S.  W.  493. 

40.  Puckett  V,  Glendinning  (Ark.), 
205  S.  W.  454;  Worthington  v.  Dun- 
kin,  41  Ind.  515;  Campben  v.  Goo- 
din's  Gtiardian,  128  Ky.  278,  108  S. 
W.  248,  32  Ky.  Law  Eep.  1137  (title 
papers  need  not  be  filed  where  ward 
took  by  descent) ;  Dole  v.  Shaw,  282 
HI.  642,  118  8.  B.  1044;  Bailes  v. 
Alderflon  (W.  Va.),  95  S.  E.  1039. 

41.  Revill's  Heirs  v.  Claxton's 
Heirs,  75  Ky.  558;  Eaves  v.  MuUen, 


25  OUa.  679,  107  P.  433  (nML  not 
show  ward  resides  in  county).  See 
Fowler  v.  Lewis'  Adm'r,  36  W.  Va. 
11,  14  S.  E.  447  (co-owners  made 
parties  renders  proceeding  effective). 
Contra,  Ellis  v.  Smith 's  Guardian,  143 
Ky.  99,  143  S.  W.  776. 

42.  In  re  Hamilton's  Estate,  120 
Cal.  421,  62  P.  708  ("for  cash"  is 
sufficient) ;  Teague  v.  Swasey,  46  Tex. 
Civ.  App.  151,  102  8.  W.  458. 

Decree  for  guardian's  sale  of  real 
estate,  making  no  reference*  to  a  cer- 
tain lot,  held  not  to  authorize  guar- 
dian in  imposing  any  servitude  upon 
such  lot.  Silverman  v.  Betti,  222 
Mass.  142,  109  N.  E.  947;  Roth  v. 
ITnion  Nat.  Bank  of  Bartlesville 
(Okla.),  160  P.  605. 

43.  State  v.  Clark,  28  Ind.  138; 
Byrd  v.  Turpin,  62  Ga.  591;  Holyoke 
V,  Clark,  54  N.  H.  578. 

44.  Stonebrook  v.  Wisener  (la.), 
153  N.  W.  351,  L.  R.  A.  191 5E,  835. 
See  contra,  Mantemach  v.  Studt^  240 
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^Vjad  it  is  held  tiat  caveat  emptor  does  not  apply  to  the  purchaser 
so  as  to  require  him  in  equity  to  take  the  title  where  actual  repre- 
sentations of  the  guardian  as  to  the  goodness  of  the  title  turn  out 
untrue.*'^ 
§  940.  Sales  Void  or  Voidable. 

The  most  difficult  question  which  arises  under  the  statutes 
relating  to  sales  of  the  infant's  lands  is  that  of  the  essentials  of 
the  purchaser's  title.  In  what  cases  may  the  guardian's  sale  be 
set  aside?  What  statute  provisions  shall  be  regarded  as  impera- 
tive, and  what  as  merely  directory?  How  far  wall  irregularities 
avoid  the  guardian's  acts,  and  who  is  at  liberty  to  impeach  them? 
One  proposition  may  be  laid  down  at  the  outset.  It  is  that,  inas- 
much as  the  authority  of  the  guardian  to  make,  and  of  the  court 
to  permit,  an  absolute  sale  of  the  infant's  lands,  is  limited  to  the 
grant  of  powers  conferred  by  the  legislature,  the  terms  of  such 
grant  should  be  carefully  followed.  Sales  made  in  utter  disre- 
gard of  the  precautions  wisely  interposed  by  law  are  absolutely 
worthless.*^  And  furthermore,  there  are  constitutional  con- 
straints  iu  a  majority  of  our  States  upon  corrections  of  void  and 
irregular  sales  of  this  charactier  by  a  special  act  of  legislation.*^ 

On  the  ether  hand,  it  must  be  admitted  that  there  is  alwavs 
a  hardship  imposed  upon  a  bona  fide  purchaser,  whose  rights 
once  apparently  vested  are  afterwards  pronounced  null.  If  the 
purchaser  took  the  child's  lands  by  collusion  and  fraud,  or,  being 
the  guardian  himself,  abused  his  trust  to  secure  his  own  profit, 
equiry  might  justly  suffer  the  transaction  to  be  set  aside  alto- 
gether. But  a  stranger  who  pays  his  purchase-money  honestly 
and  fairly  ought  not  to  be  compelled  to  suffer  for  mere  irregu- 
larities imder  the  law.  For  such  fraudulent  acts  of  the  guardian 
as  necessarily  follow  the  consummation  of  a  bargain  — » as  the 
misapplication  of  the  purchase-money  —  it  is  clear  that  this 
purchaser  is  not  liable.***  A  sale,  too,  if  valid  when  made,  is  not 
rendered  invalid  by  the  guardian's  subsequent  resignation  and 
the  appointment  of  another  person  in  his  place." 

TU.  464,  88  N.  E.  1000  (holding  that  47.   See  Roche  t.  Waters,  72  Md. 

caveat  emptor  does  apply  to  a  guar-  264. 

dian's  sale).  48.  Fitzgibbon  v.  Lake,  29  111.  165; 

45.  Black  v.  Walton,  32  Ark.  321.  Kendrick   v.   Wheeler,   85   Tex.   247; 

46.  Ex  parte  Guernsey,  21  111.  443 ;  Orman  v.  Bowles,  18  Col.  463. 
Barrett  v.  Churchill,  18  B.  Monr.  387 ;  49.  Hemdon  t.  Lancaster,  6  Bnah, 
Patton  V.  Thompson,  2  Jones  Eq.  411 ;  483. 

Mason  t.  Wait,  4  Scam.  127. 
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As  to  those  acts  which  precede  tbe  consummation  of  a  hargjtin 
the  purchaser  is  put  on  his  guard,  unless  from  the  very  nature 
of  the  case  they  could  not  have  come  to  his  observation.  Irregu- 
larities or  omissions  to  comply  with  statute  formalities  seem  to 
,  range  themselves  in  three  classes:  those  which  are  immaterial; 
those  which  will  render  a  sale  voidable  by  certain  parties  inter- 
ested; those  which  go  to  the  foundation  of  the  sale  and  render 
it  void  altogether.  And  according  to  the  judicial  construction  of 
such  iiTegularities  and  omissions,  under  the  statutes  and  practice 
of  the  particular  State,  will  the  purchaser's  title  be  determined. 

Where  the  sole  authority  of  the  guardian  is  derived  from  the 
statute,  courts  will  reluctantly  declare  any  part  of  that  statute 
immaterial,  except  in  the  sense  that  the  responsibility  for  non- 
compliance is  thrown  upon  the  guardian  or  the  court,  and  not 
upon  the  purchaser.  Informalities  in  the  recitals  of  a  bona  fide 
deed,  def^tive  notices,  the  insertion  of  irrelevant  or  superfluous 
matter  in  the  order  of  sale,  errors  of  the  guardian  in  his  allega- 
tions or  of  the  court  in  issuing  process,  have  been  iti  this  sense 
ruled  as  immaterial.     But  such  cases  are  generally  not  so  much 

> 

of  statutory  direction  as  of  judicial  rule  and  common-law  anal- 
ogies in  supplying  the  intention  of  the  legislature  where  the 
statute  was  silent.  The  general  principle  prevails,  that  it  is  wise 
policy  to  sustain  judicial  sales,  and  that  they  should  not  be 
declared  void  or  voidable  for  slight  defects ; '"  and  all  intend- 
ments will  be  indulged  in  favor  of  the  decree.*^ 

Of  mere  irregularities  advantage  may  often  be  taken  by  direct 
proceedings  concerning  the  sale,  as  by  appeal,  or  by  a  refusal  to 
consummate  the  sale;  while,  to  attack  the  completed  sale  and 
a  purchaser's  title  collaterally,  statute  fuiidamentals  should  have 
been  disregarded. 

As  to  irregularities  or  omissions  which  will  render  a  sale  void- 
able, either  the  infant  heir  or  some  other  person  in  interest  has 


50.  Pitzgibbon  v.  Lake,  29  lU.  165 ; 
Cooper  V.  Sunderland,  3  la.  114; 
Thornton  v.  McGrath,  1  Duv.  349; 
Acklcy  V.  Dygert,  33  Barb.  176. 

51.  Howard  v.  Bryan,  133  Cal.  257, 
65  P.  462;  Field  v.  Peeples,  180  HI. 
376,  54  N.  E.  304  (though  petition 
destroyed  and  purpose  of  sale  does 
not  appear  in  decree)  ;  In  re  Turner, 
80  N.  Y.  S.   573,  83  N.  Y.  S.   1118, 


79  App.  Div.  495,  86  App.  Div.  629; 
Harris  v.  Hopkins,  166  Ky.  147,  179 
S.  W.  14;  Wood  v.  Frickie,  120  La. 
180,  45  So.  96;  Drennan  v.  Harris 
(Okla.),  161  P.  781;  Greer  v.  Ford, 
31  Tex.  Civ.  App.  389,  72  S.  W.  73. 
See  Landreth  v.  Henson,  173  S.  W. 
427  (presumption  of  regularity  may 
be  overcome  by  proof) ;  Mullinax  v. 
Barrett  (Tex.  Civ.  App.),  173  8.  W. 
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been  unfairly  dealt  with.  Here  the  privilege  ia  accorded  t(y  the 
party  or  parties  wronged,  of  having  the  sale  set  aside  on  appeal 
or  by  direct  proceedings  instituted  for  that  purpose;  but  not  in 
a  collateral  manner.  We  need  not  here  speak  of  the  infant's  right 
of  election  in  certain  cases  on  attaining  majority."^  Where  in 
general  the  guardiap.  obtained  his  license  without  duly  notifying 
a  person  in  interest,  such  person  is  allowed  to  have  the  sale  set 
aside.  The  purchaser's  title  is,  however,  good  in  the  meantime. 
If  or  can  anyone  take  advantage  of  the  defective  proceedings  but 
those  whose  interests  were  injuriously  affected.  A  special  limit 
is  frequently  set  by  law  to  proceedings  of  this  kind,  for  the  sake 
of  quieting  titles ;  otherwise,  the  ordinary  statute  of  limitations 
seems  to  apply. '^^  And  length  of  time  and  laehes  on  the  Jmf ant's 
part  after  reaching  majority,  or  his  election  not  to  avoid,  may 
often  render  the  transaction  unimpeachable.**  After  destruction 
of  the  records  and  lapse  of  time,  the  sale  may  be  presumed  to 
have  confoiimed  to  essentials.***^  Presumptions  in  short  are  in 
favor  of  the  regularity  of  all  probate  court  proceedings  within 
each  jurisdiction;  and  such  proceedings  should  seldom  be 
avoided  when  collaterally  attacked  unless  it  is  shown  affirmatively 
that  there  was  no  actual  jurisdiction." 

But  as  to  irregularities  or  omissions  whiqh  render  the  sale  void 
altogether,  there  is  some  confusion  of  authority.  .  The  principle 
itself  is  a  clear  one,  but  in  the  application  commonly  made  seems 
much  difficulty.     The  license  of  a  court  plainly  without  com- 

1181;  Goodman  ▼.  Schwind  (Tex.  Oiv.  to  purchaser  until  oonvejaBoe  Is  exe- 

App.),  186  S.  W.  282  (sale  void  where  cute^,  confirmed,  &c,,  even  though  hj 

clerk  of  court  is  the  guardian).  it3   terms   dating  back.     Ordway   t. 

82.  Infra^  ch  X;  Part  V,  ch.  5.  Smith,  53  la.  589. 

53.  KimbaU  t.  Fisk,  39  N.  H.  110 ;  55.  Spring  v.  Kane,  86  lU.  580. 
Bryan  v.  Manning,  6  Jones,  334;  Where  a  court  of  equity  acta  on  gene- 
Field  V.  Goldsby,  28  Ala.  218;  ral  grounds,  it  must  inquire  whether 
Dutcher  v.  Hill,  29  Mo.  2^1 ;  Gilmore  the  infant  will  be  benefited ;  if  not, 
V.  Kodgers,  41  Pa.  St.  120;  Marvin  decree  flhoold  be  refused.  Ames  et  oL 
V.  Schilling,  12  Mich.  356;  Kenniston  v.  Ames  et  ah,  48  II}.  321.  General 
-?.  Leighton,  43  N.  H.  309.  jurisdiction    denied    in    selling    land 

54.  See  infra,  ch.  X;  Part  Y,  chs.  where  an  adult  had  a  part  interest. 
6  and  6;  Havens  v.  Patterson,  43  N.  Roche  et  at  v.  Water.?,  72  Md.  264. 
Y.  218 ;  Parmele  v.  McGinty,  52  Miss.  Jurisdiction  apart  from  statute  de- 
475.  Infant's  title  under  statute  sale,  nied.  Whitehead  v.  Bradley,  87  Va. 
when    actually   divested,   see   Doe   ▼.  676. 

Jackson^    51    Ala.    514;    Shaffner  t.  W.  See  Howbert  v.  Heyle,  47  Kan. 

Briggs,  36  Ind.  55;  MacVey  v.  Mac-  58;  Meikel  ct  al  v.  Borders,  129  Ind. 

Vey,  51  Mo.  406;   Schafer  v.  Luke,  52ff;  Curie  v.  Franklin,  51  Ark,  338. 
51  Wis.  669.    Land  held  not  taxable 
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pet^t  jurisdiction  would  be  void.  But  whero  the  court  has 
jurisdiction  (and  this  jurisdiction  is  usually  vested  originally  in 
county  courts  having  probate  jurisdiction'^),  it  is  noiaterial  to 
inquire  what  provi^ons  of  the  statute  are  positive  and  what  are 
declaratory.  In  some  cased,  a  very  strict  rule  seems  to  have  been 
pursued ;  in  others,  the  construction  has  been  liberal  in  favor  of 
the  purchaser's  rights. .  The  e!zecution  of  the  statute  bond  would 
6eem  to  be  in  general  an  essential,  though  some  States  do  not  do 
regard  it;  so,  too,  a  public  sale  at  the  time  set;  sometimes  the 
iiling  of  an  oath;  the  offer  of  such  land  as  the  lionise  designates 
and  Hone  othe^;  the  delivery  of  a  deed  to  the  purchaser  and 
receipt  of  the  purchase-money.  And  yet  the  guardian's  failure 
to  comply  with  certain  of  these  formalities  does  not  invariably 
affect  the  puTchaser's  title.  The  diflSculty  is  set  at  rest  in  some 
States  by  a  statute  provision  as  to  the  essential  particulars  which 
a  hovft  fide  purchaser  is  bound  to  notice.*'  We  can  only  add  that, 
in  States  where  the  l^slature  supplies  no  such  provision,  a  pur- 
chaser cannot  feel  safe  in  disregarding  any  forms  of  procedure 
prescribed  in  so  many  words;  and  that,  the  more  explicit  the 
language  of  the  statute,  the  more  careful  he  should  be  in  insisting 
on  the  prescribed  course,  especially  as  to  the  sale  and  the  method 
of  conducting  it."     There  might  be  defects  to  urge  directly  for 


57.  As  to  courts  of  common  pleas, 
for  such  jurisdiction,  see  McKeever 
▼.  Ball,  71  Ind.  398;  Foresman.  v. 
Haag,  36  Ohio  St.  102. 

58.  Gen  Sts.  Mass.,  ch.  102,  §§  37- 
48;  Mohr  V.  Tulip,  51  Wis.  48?.    . 

59.  "Williams  v.  Morton,  38  Me.  47; 
Owens  V.  Cowan,  7  B.  Monr.  152; 
Palmer  v.  Oatley,  2  Pong.  433;  Stall 
V.  Macalester,  9  Hani.  19;  Blackman 
y.  Baumann,  22  Wis.  611 ;  Strouse  v, 
brennan,  41  Mo.  289 ;  .Brown  v.  Chris- 
tie, 27  Tex.  731;  !Frazier  v.  Steenrod, 
7  la.  339. 

Due  notice  to  those  interested  in 
the  sale  is.  essential,  i^nicherbockeiir 
V.  Knickerbocker,  58  HI.  399^;  Haws 
▼.  Clark,  37  la.  355;  Williamson  t. 
Warren,  55  Miss.  19.  But  the  pro- 
ceeding is  in  rem,  in  the  ward 's  inter- 
est; and  hence  notice  to  heirs  is  not 
always  insisted  .  upon  as  necessary.. 
Mulfo.rd   V.   Bevetidge,  78    HI.  .455j 


Gager  v.  Henry,  5  Sawyex  0.  C.  237; 
Mohr  V.  Mahierre,  101  U.  B.  417.  Nor 
the  appointment  of  a  guaidiaik  ad 
litem,  Orman  v,  Bowles,  18  CoL  463. 
But  notice  to  the  ward  is  usually  re- 
quisite. Bankin  v.  Miller,  43  la.  11; 
'k.ejmed.y  v.  Gaines,  51  Miss.  625; 
Musgrave.  v.  Conover,  85  111.  374. 
Though  .the  ward  need  not  join  in 
the  petition.  Cole  y.  Gourlay,  79  N. 
y.  527.  Jurisdiction  is  essential.  In 
some  States  the  probate  court  has  no 
authority  to.  order  a  sale.  Sunjmer  v. 
Howard,  33  Ark.  490.  See  Fores- 
man  V.  Hagg,  36  Ohio  St,  102.  The 
statute  which  prescribes  in  whut 
county  application  should  be  made 
for  leave  to  sell  must  be  regarded. 
Spellman  v.  Dowse,  79  III.  66;  Mohr. 
Y.  Tulip,  51  Wis*  487.  Advice  of  a. 
family  meeting  is  an  element  in 
T^ouisiapa  practice.  Wisenor  v.  Lind- 
say, 33.L|i.  Ann.  1211.     T)iere  ie  no 
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avoiding  such  a  sale  which  could  not  enable  th6  sale  to  be  attacked 


jurisdiction  to  authorize'  a  mortgage 
under  a  guardian's  petition  w1ii<ih 
asks  for  a  salQ..  McMaunis  v.  Biee^  48 
la.  361.  The  notice  of  public  sale 
with  a  wrong  time  or  no  time  stated 
is  fatally  defective.  liyon  v.  Van- 
ntta,  35  la.  521.  But  cf.  Spring  v. 
Kane,  86  111.  580.  A  sale  bond  is 
essential  in  some  States,  .  while  in 
others,  especially  where  confirmation 
is  made  by  the  eourt,  its  omission 
tloes  not  invalidate  the  sale.  Stewart  . 
V.  Bailey,  28  Mich.  251  ^  Blauser  v. 
Diehl,  90  Pa.  St.  350;  Howbert  v. 
Heyle,  47  Kan.  58 ;  McEeever  ▼.  Ball, 
71  Ii)d.  398;  Rmlroad  Co.  v.  Stein- 
feld,  42  Ohio  St.  454;  Barnett  v.  Bull, 
81  Ky.  I2r;  Goldsmith  v.  Gilliland, 
23  Fed.  R.  «45.  But  informality  in 
the  bond  is  not  necessarily  fatal. 
McKinney  v.  Jones  and  Another,  55 
Wis.  39.  See  Watts  v.  Cook,  24  Kan. 
278 ;  Cuyler  v.  Wayne,  64  Ga.  78.  A 
special  bond  covers  only  a  sale  under 
the  specific  license.  Weld  and  Others 
V.  Johnson  Mfg.  Co.,  84  Wis.  537.  Cf. 
Arrowsmith  v.  Gleason,  46  Fed.  R. 
256.  As  to  requisites  and  sufficiency 
of  a  petition  for  leave  to  sell,  there 
are  many  decisions  of  little  more  than 
local  consequence.  Discretion  of  a 
county  court  in  ordering  a  sale  may 
be  controlled  usually  on  appeal.  A 
defective  petition  does  not  usually 
affect  the  court's  jurisdiction.  And 
see  Robertson  v.  Johnson,  57  Tex.  62 ; 
Ellsworth  V.  Hall,  48  Mich.  407. 

There  has  been  some  conflict  of 
eases  as  to  whether  a  sale  is  valid 
without  the  statutory  notice  to  per- 
sons in  interest.  But  the  present  in- 
clination upholds  the  sale  where  a 
proper  petition  was  presented  to  the 
proper  court,  thus  giving  the  court 
jurisdiction  in  rem.  The  sale  may 
then  bind  the  guardian  and  his  ward, 
and  all  having  notice  and  assenting, 
even  though  it  might  not  bind  parties 
adveiwfy  Ibtetested  having  no  notice. 
Tor  the  notice  is  not  to  give  jurisdic- 
tion of  the  subject-matter,  but  to  get 


jurisdiction  of  persons  adversely  in- 
terested. Moht  V.  Tnlip,  51  Wis.  4S7, 
and  cases  eited;  Nott  t.  Sampson, 
Man.  Co.,  142  Mass.  479. 

The  place  of  sale  need  not  be  des- 
ignated. Williamson  v.  Warren,  55 
Miss.  199. .  *lii0re  may  be  a  merely 
defective  no tice,  so  aA  not  to  render 
the  sale,  void  as  in  case  no  notice  were 
given.  Lyon'v.  Vanatta,*35  la.  521; 
Bttnee  v.  Bnnee,  59  la.  5S3 ; '  Rithard- 
son  Y'.  FiLrw^ll,  49  Minn.  210.  A  limit 
of  sale  by  appraisement  or  otherwise 
is  sometimes  set.  Fraser  v.  Zylicz, 
29  La.  Ann.  534.  Statute  requirement 
of  publication  for  snCiOesBive  ireeks, 
how  fulfilled.  Dexter. V.  Cranston,  41 
Mich.  448.  As  to  adjourning  the  sale, 
see  Gager  v.  Henry,  5  Sawyer  C  C. 
237.  BefeetiYe  reidtals  in  a  guar- 
diaxi's  deed;  wliether  the  deed  mUst 
be  cancelled.  Bobb  v.  Bamum,  59 
Mo.  394.  Succinct  statements  in  such 
deed  are  sufficient.  Worthingtoa  v. 
Bunkin,  41  Ind,  515.  Where  the  court 
has  jurisdiction,  and  makes  an  order 
for  the  sale,  a  bona  fide  but  irregular 
arrangement  by  the  guardian  with  the 
purchaser,  as  to  delivery  of  deed  to 
carry  out  the  terms  of  the  sale,  will 
not  readily  be  regarded  as  invalidat- 
ing the  sale.  Mulford  v.  Beveridge, 
78  m.  455.  The  act  of  conveyance  ia 
rather  official  than  personal,  and  may 
be  carried  out  by  a  successor  to  the 
guardian  who  sold.  Lynch  v.  Kirby, 
36  Mich.  238.  A  ward  had  a  void  de* 
cree  of  sale  set  aside  where  his  guar- 
dian misappropriated  the  proceeds  and 
was  not  compelled  to  refund  the  pur* 
chase-money,  in  Reynolds  v.  McCnrry, 
100  HI.  356.  As  to  limitation  of 
ward's  disability  to  set  aside,  sea 
White  V.  Clawson,  79  Ind.  188. 

A  formal  order  of  court  confirming 
the  sale  is  not  needful  usually  to  give 
it  validity;  but  local  statutes  differ. 
Robertson  v.  Johnson,  57  Tex.  62; 
Bunco  V.  Bunco,  59  la.  533;  Reid  et 
a?.  V.  Hart,  45  Ark.  41;  Bone  ▼• 
Tyrrell,  113  Mo.  175;  Moore  v.  Davis, 
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collaterally.     The  guardian's  tender  of  a  deed  with  misrecitals 
of  importance  need  not  be  accepted  by  the  party  purchaser.*® 

The  purchaser  may  sometimes  maintain  a  bill  in  equity  for 
rescinding  the  sale  on  account  of  illegaility.  But  he  must  offer 
to  surrender  possession  and  to  account  for  the  use  and  occupation 
of  the  premises.*^  Defective  proceedings  are  sometimes  cured  by 
the  court,  so  as  to  compel  him  to  abide  by  the  terms  of  the  pur- 
chase. Mere  irregularities  in  a  guardian's  sale  not  affecting  the 
jurisdiction  and  the  validity  of  a  title  do  not  justify  the  purchaser 
in  refusing  to  complete  the  purchase.'*  He  is  presumed  to  have 
Imowledge  of  all.  judicial  limits  as  to  price  and  other  essentials 
on  record  in  the  license  proceedings."  And  it  seems  that  he  may, 
by  his  laches,  forfeit  his  right  of  objection  to  the  sale.'*  What- 
ever the  favor  to  be  shown  to  a  hcma  fide  purchaser  without  notice 
of  fatal  defects  in  the  title  or  misappropriation  of  the  proceeds, 
one  who  connives  at  a  fraud  upon  the  ward  may  be  held  account- 
able for  the  trust  property  or  its  proceeds.*'  But  sales  made  in 
fraud  of  an  infant  are  sometimes  adopted  and  confirmed  by  a 
court,  with  the  purchaser's  assent,  as  being  beneficial  to  the 
infant."  A  guardian  in  general  can  only  safely  accept  money 
in  payment  of  the  purchase  price." 

An  order  of  sale  obtained  by  one  who  has  never  qualified  as 


S5  Mo.  464;  8earf  v.  Aldrich,  97  CaL 
360.  What  such  order  adjudicates, 
see  Dawson  v.  Helmes,  30  Minn. 
107.  Though  confirmation  ought 
to  precede  tfte  delivery  of  a  deed, 
a  deed  previously  delivered  is  good 
after  confirmation.  Hammann  v. 
Mink,  99  Ind.  279.  Confirmation 
of  a  sale  where  no  deed  was  executed, 
but  the  price  was  paid  and  possession 
delivered,  gives  at  least  an  equitable 
title.  Alexander  v.  Hardin,  54  Ark. 
480. 

60.  Williams  v.  Schembri,  44  Minn. 
1250.  The  guardian's  tender  of  a 
deed  with  proper  recitals  and  cove- 
nants should  be  accepted. 

61.  Shipp  V.  Wheeless,  33  Miss.  646; 
lioyd  V.  Malone,  23  HI.  43 ;  Anderson 
V.  Layton,  3  Bush,  87. 

62.  Beidler  v.  PriedeU,  44  Ark.  411 ; 
Kelly  and  Another  v.  MorreU,  29  Fed. 
B.  736. 


68.  In  re  Petition  of  Axtele,  95 
Mich.  244. 

64.  Cooper  v.  Hepburn,  15  Gratt. 
551. 

65.  See  Wallace  v.  Brown,  41  Ind. 
436,  where  a  purchaser  paid  to  the 
guardian  the  lalter's  individual  notes 
in  settlement  of  his  purchase.  So,  too, 
Ambleton  v.  Dyer,  53  Ark.  224.  And 
see  post,  ch.  9.  A  collusive  sale  be- 
tween administrator  and  guardian  to 
the  detriment  of  the  ward  and  heir, 
may  be  avoided  by  the  latter.  Cand- 
ler V.  Clarke,  90  Ga.  550. 

Bents  and  profits  under  an  irregu- 
lar sale  must  be  accounted  for  when 
the  sale  is  set  aside.  Ambleton  v. 
Dyer,  53  Ark.  224. 

66.  Ex  parte  Kirkman,  3  Head,  517. 

67.  Brenham  v.  Davidson,  51  Cal. 
352.  See  Peabody  v.  North,  161 
Mass.  525,  a3  to  other  considerations 
as  part  of  the  purchase  price. 
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guaxdian  is  a  nullity.**  So,  too,  the  sale  of  a  court,  contrary  to 
the  provisions  of  a  devise,  is  utterly  void,*'  and  may  be  void 
unless  properly  entered  in  some  record  book/® 

§  941.  Disposition  of  Proceeds. 

As  to  the  disposition  of  the  proceeds,  the  guardian's  conduct 
is  to  be  regulated  by  the  terms  of  his  license.  If  he  was  per- 
mitted to  sell  for  the  purpose  of  maintenance  and  support,  the 
moneys  obtained  must  be  so  appropriated ;  if  for  the  payment  of 
certain  debts,  those  debts  must  be  paid;  if  for  investment  in 
other  securities,  he  must  invest  therein;  and,  unless  the  court 
leave  sthe  investment  to  his  own  discretion,  he  is  botmd  to  invest 
as  it  orders.  Any  other  course  of  conduct  will  subject  him  to 
penalties  for  breach  of  his  special  bond.  He  is  not  justified  in 
appropriating  the  proceeds  of  the  sale  for  the  above  objects  gen- 
erally, however  reasonable  it  might  be  to  do  so  on  other  consider- 
ations; but  for  the  particular  object  contemplated  ty  the  court 
in  granting  the  license.''^  Not  even  the  ward's  assent  to  his  dis- 
position of  the  proceeds  can  exonerate  the  guardian  from  resjwn- 
fiibility  to  other  parties  immediately  interested,  for  such  losses  as 
may  occur  by  reason  of  his  disregard  of  this  rule.''^  Nor  is  his 
special  bond  discharged  by  the  fact  that  he  produced  the  proceeds 
of  the  sale  in  court,  and  was  then  ordered  to  withdraw  them; 
for  the  guardian  and  not  the  court  is  the  proper  custodian  of  the 
fund.^*  Any  person  not  the  guardian,  authorized  to  sell  in  such 
cases,  is  held  to  account  in  lite  manner."^* 

The  ward  is  bound  to  account  to  the  purchaser  for  the  purehase 
price  used  for  his^benefit  where  the  guardian  makes  a  void  sale, 
but  the  succeeding  guardian  need  not  do  so. 


§  942.  Confirmation  of  Sale. 

In  various  States  confirmation  of  the  sale  by  the  court  is  not  a 
prerequisite  to  divesting  the  ward's  title,  but  in  others  it  appears 
to  be.''^     And  a  court  may  refuse  to  confirm  or  may  set  arfde  a 

68.  Wells  V.  StecHeberg,  50  Neb.  78.  State  v.  tSteele,  21  Ind.  207. 

670,  70  N.  W.  242.  74.  Pp^e  v.  JaelcdoTi,  11  I*ick.  113. 

89.  Bogers  v.  DiU,  6  Hill,  415.   See  75.  Touchy   v.   Gulf  Land   Co.,   45 

also  Matter  of  Ellison,  6  Johns.  Ch.  So.  434. 

^61 ;  Sntphen  v.  Fowlor.  9  Paige,  280.  76.  Gertn-  v.  "Bearss,  82  Neb.  787, 

70.  Teagne  v.  Swasey,  46  Tex.  Civ.  118  N.  \V.  1077  (piicceeding  guardian 
App.  151,  102  S.  W.  458.  nc-^d    not    offpr    to    return    purefaase 

71.  Strong  v.  Moe,  8  Allen,  125.  pru'o  ]*;ii.'l   for  void  sale). 

72.  Harding  v.  Lamed,  4  Allen,  420.  77.  ?  939,  notes. 
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sale  beoauae  of  gross  inadequacy  of  price  or  other  unfairness  to 
the  ward's  interest.^*  Certain  defects  in  a  sale^  too,  are  in  some 
States  (but  not  in  others)  treated  as  cured  by  the  court's  required 
confirmation  of  the  sale;  alid  this  more  particularly  where  it  is 
shown  that  the  sale  was  beneficial  to  the  ward/' 

Where  a  guardian  petitions  for  the  sale  of  his  ward's  interest, 
alleging  that  a  certain  cash  offer  has  been  received  and  the  sale 
is  confirmed  on  his  return  of  the  receipt  of  the  cash,  he  is  later 
estopped  to  deny  that  he  received  any  cash  for  the  land.  To  allow 
such  a  claim  would  be  trifling  with  judicial  records  made  up  at 
the  instance  of  the  guardian.^^ 

>  »         ■    • 

§  943.  .Sale»  in  Cases  of  Non^Restdents. 

Where  a  non-resident  guardian  applied  for  the  sale  of  real 
estate  in  Maine  belonging  to  his  ward,  also  a  non-resident,  the 
person  authorized  in  that  State  to  make  the  sale  was  ordered  to 
transmit  the  proceeds  to  such  non-resident  guardito;  but  this 
would  not  be  the  rule  in  some  other  States,'^  Statutes  have  been 
frequently  enacted  by  which  non-resident  guardians  may  sell 
their  ward's  land«,  on  petition  to  the  court  havipg  jurisdiction, 
"with  an  authenticated  copy  of  the  letters  of  guardianship,  and 
compliance  with  the  ordinary  formalities  of  such  sales ;  execut- 
ing, perhaps,  to  the  court  having  control  of  \he  fujids,  a  bond  for 
their  proper  application.®^ 

78.  MifcheU  v.  Jones,  50  Mo.  438, 

7^.  Sde  Bmery  v.  VTOman;  19  Wis. 
689;  Hahonej  t;  McOee,  4  Bdsh,  ^^7; 
Bladunan  t.  Baosuom,  22  Wis.  611; 
Pnrsley  v.  Hayes,  22  la.  11;  Gager 
T.  Henry,  5  Sa^er  C.  C.  23t;  Hurt 
T*.  Long,  90  Tenn.  448. 

69      . 


80.  Re  Potter,  240  Pa.  158,  94  Atl. 
465,  L.  B*  A.  1916 A,  637. 

81<  Johnson  y.  Avery,  SiPaiTf.  99; 
contra.  Gay  v,  Brittingjmm,  34  Md. 
675. 

82.  McClelland  ▼.  McCleUand,  7 
Bast.  210. 
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CHAPTER  yill. 

THE   GUABDIAn's  INVENTORY  AND  ACCOUNTS. 

Section  944.     The  Guardian's  Inventory. 

945.  The  Guardian's  Accounts;  English  Chancery  PraetiM. 

946.  Accounts;  Jurisdiction  Over. 

1947.'   Accounts;  Duty  to  Render  Accounts. 
9iSi'   Accounts;  When  Required. 

949.  Accounts;   Form. 

949a.  Accounts;    Intermediate  and  Final,  Distinguished. 

950.  Accounts;  With  What  Propeitty  Guardian  OhargeabU. 
95;L.    Accounts;  Effect  of  Lapse  of  Time. 

952.  Accounts;  In  Case  of  Death,  &c.,  of  jjruardian. 

953.  Compensation  of  Guardians  in  England. 

954.  Compensation  in  this  Ck>untry. 

955.  Commissions. 

§  944.  The  Guardian's  Inventory. 

One  of  the  probate  guardian's  first  duties  after  his  appointment 
is  to  file  an  inventory  of  the  ward's  effects.  This  is  a  schedule, 
prepared  by  discreet  and  disinterested  persons,  and  verified  by 
their  oath,  wherein  the  amount  of  the  ward's  estate,  both  real  and 
personal,  together  with  the  separate  items,  are  duly  entered  at  a 
just  valuation.  The  inventory  serves  as  the  basis  of  the  guar- 
dian's accounts,  and  primarily  fixes  his  liability.  Here  again 
the  statute  relative  to  infants  borrows  from  the  long-established 
practice  of  the  English  ecclesiastical  courts,  with  regard  to  the 
administration  of  estates.  But  one  inventory  is  in  general  neces- 
sary ;  and  if  subsequent  effects  come  to  the  guardian's  hands,  he 
will  place  them  in  his  accounts  to  the  ward's  credit  It  is  to  be 
observed  that  though  probate  inventories  are  prima  facie  evidence 
of  the  existence  of  assets  and  their  true  valuation,  they  are  by  no 
means  conclusive.  And  the  guardian  may  show,  in  rendering  hi? 
accounts,  that  he  was  not  chargeable  with  certain  items  which 
therein  appeared,  or  that  the  just  sale  of  property  realized  les? 
than  its  appraised,  worth ;    and  he  will  be  credited  accordingly. 

On  the  other  hand,  property  omitted  from  the  inventory,  which 
comes  within  the  guardian's  reach  in  any  manner,  should  bo 
accounted  for,  as  well  as  all  gains  realized  over  and  above  the 
appraisers'  valuation.  During  the  long  i)eriod  for  which  a  guar- 
dian's authority  frequently  lasts,  the  inventory  may  become  of 
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little  practical  consequence,  except  as  furnishing  for  liimself  the 
fitartiQg-point  in  his  system  of  acoounts,  and  detenninrng,  for  the 
convenience  of  others  interested,  the  fact  and  extent  of  his  orig- 
inal liability.  And  as  the  ward's  real  estate  is  to  be  preserved 
intact  unless  a  sale  is  ordered,  the  guardian's  account,  like  that 
of  an  administrator,  starts  usually  in  this  country  with  the 
amount  of  personal  estate  according  to  the  inventory,  taking  into 
his  reckoning  only  the  income  and  expenditures  from  the  real 
estate  until  some  sale  of  land  is  actually  made.  If  two  or  more 
persons  under  guardianship  are  interested  in  different  property, 
or  hare  unequal  interests  in  the  same  property,  separate  schedules 
should  be  rendered  for  each.** 

An  inventory  filed  by  a  guardian  may  be  corrected  by  amend- 
ment allowed  by  the  court.** 

§  945.  The  Guardian's  Accounts;    English  Chancery  Practice. 

The  accounts  of  guardians  are  in  England  subject  to  the  direc- 
tion of  the  court  of  chancery.  Guardians  and  receivers  who  have 
entered  into  recognizance  as  officers  of  the  court  are  compelled  to 
present  their  accounts  on  application  made  by  any  person  inter- 
ested. Such  proceedings  are  by  petition,  or  on  motion  filed. 
Receivers  are  expected  to  pass  their  accounts  r^ularly,  and  a 
guardian  is  compelled  to  account  by  enforcing  his  recognizance. 
The  common  rules  as  to  executors  and  trustees  apply  to  guar- 
dians. But  unless  there  is  misconduct  shown,  the  guardian  need 
not  show  specifically  how  he  has  used  the  sum  allowed  as  main- 
tenance. A  receiver's  accounts  are  sometimes  examined  on  ap- 
plication of  strangers.  Mr.  Macpherspn  says  that  there  is  scarcely 
a  modem  in-stance  to  be  found  where  an  account  has  been  taken 
from  a  guardian  without  suit.**     In  like  manner,  equity  treats 


Matter    of    Se&tnan,    2    Paige,  An  Indiana  statute  males  the  duty  of 

A09;  Hooker  v.  Bancroft,  4  Pick.  50i;  a  guardian  to  file  an  inventory  im- 

Mass.  Gen.  Sts.,  chs.  100,  109 ;  State  perative.   Wood  v.  Black,  84  Ind.  279. 

T.    Stewart,  36  Miss.   652;   Clark  ▼.  Summary  removal  is  the  penalty  for 

Whitaker,   18   Conn.    543;    Fuller   ▼.  disregard  of  a  court's  order  to  file. 

Wingy  5  Shep.  222;  Green  v.  Johnson,  JEx  parte  Cottingham's  GKiardian,  124 

3  Gill  &  Johns.  388 ;  Fogler  V.  Buck,  Ind.  250. 

66    Me.  205.     And  see',  as  to  inven-  84.  In  re  Watson,  51  La.  Ann.  1641, 

tories  generally,  1  Wms.  Ex'rs,  878-  26  So.  409;   Martin  v.  Sheridan,  46 

883;    Schouler,  Ex'rs,  Part  III.,  ch.  Mich.  93,  8  N.  W.  722;  United  States 

2.     A  guardian's  sureties  are  not  pre-  Fidelity  &  Guaranty  Co.  v.  HaU  (Tex. 

eluded  by  the  inventory  from  shoiwing  Civ.  App.),  173  S.  W.  892. 

the  tme  ownership  of  alleged  assets.  85.  Maephers.  Inf.   108;   lb.,  259, 

Sanders   v.   Forgasson,  3  Baxt.  249.  348. 
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as  gaardiana  all  persons  who  take  ik>ssession  of  an  infant's  estate, 
whether  duly  authorized  to  act  or  not,  and  obliges  siich  persot» 
to  account^  oji  application  made  by  the  infant  himself,  or  on  hi% 
behalf." 

§  946.  Accounts;   Jurisdiction  Over.. 

Courts  of  equity  in  this  country  are  doubtless  authorized  to 
entertain  like  proceedings  against  all  quasi  guardians.*^  But 
under  our  statutes  probate  guardians,  duly  appointed,  are  invari- 
ably made  liable  to  account,  in  the  first  instance,  to  the  local  court 
issuing  letters  of  giiardianship,  which  thus  becomes,  in  fact,  the 
general  depository  of  accounts  relative  to  the  estates  of  deceased 
persons  and  wards.  The  immediate  jurisdiction  over  the  settle- 
ment of  guardians'  accounts  is  usually,  therefore,  in  the  probate 
court. 

Ttrtles  of  equity  still  prevail  to  a  considerable  extent  so  as  to  hold 
guardians  accountable  on  the  usual  footing  of  trustees.  The  cita- 
tion to  rendfer  account  in  the  probate  court  is  a  summary  proceed- 
ing, resembling  the  bill  in  chancery  for  discovery. 

§  947.  Accounts;  Duty  to  Render  Accounts. 

It  is  the  duty  of  every  guardian,  whose  trust  as  such  is  revokc>d, 
to  account  honestly  to  the  late  wards,  or  to  his  successor  in  tho 
Irnst  if  there  be  one,  for  their  estate.  Thus,  a  guardian  cannot 
diseharire  himself  by  simply  turning  over  to  his  successor  the  lat- 
ter's  note  for  an  individual  debt  due  the  guardian  and  taking  a 
Tveceipt  in  full ;  but  he  will  still  be  bound  in  equity  to  the  warJ 
unless  he  transfers  the  'ward's  property,  or  money  in  lieu,  or  go<~n 
securities,  such  as  are  admitted  to  be  proper  investments.**  Per- 
mitting a  guardian  to  resign  or  removing  him  is,  of  course,  n" 
jud.gment  that  a  full  settlement  and  accounting  hits  been  had.** 
And  tbe  collusive  appointment  of  la  successor,  together  with  a  col- 

89.   Ih.,  259;   Storj,  Eq.  Juris*,   §  fact,  as  many  American  codes  sbouTr 

3 195  J  Morgan  v.  Morfjan,  1  Atk.  48^.  be  construed,  untU  at  all  events  tbe 

87^  Chaney  v.  Smallwood,  1   Gill,  .#ard  haa  reached  f iiU  ape,  or  a  new 

SG7;  next  chapter.  '  probate  gfuardian  is  fully  elothetl  tr=-'- 

"88.  Sage  v.  Hammonds,  27   Gratt.  his   office,   and    cnhipetent    to    twv"'-* 

6r,i ;    Manning   v.    Manning,    61    Ga.  the  estate.     See  as  to  such  decrees. 

i:}7r  ColoR  V.  Allen,  64  Ala- 98,    Lee  Cheney   v.   HoodhbttM*,   135   TO.   257- 

i".uie  v:  Bolte-,  ^2  Mo.  27^.  ..  Kingsberfy  et  al  V.  Hutton  tt  dL,  1^< 

89.   Kinjr  r.   Husrhos.    .^3   Ga.  .600.  lU.  603. 
yn  i  »<*h  settlement  is  practicable^'  in 
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lusive  aettlementy  cannot  conclude  the  rights  of  the  defrauded  party 

in  interest.**** 

§  94S.  Accounts;   When  Required. 

With  probate  guardians  it  is  the  usual  practice  to  present 
accounts  with  vouchers  annually,  and  in  some  States  once  in  three 
years  if  not  oftener,  or  as  otherwise  directed  by  the  court,  the  par- 
ties in  interest  other  than  the  ward  having  been  first  cited,  unless 
their  approval  appears  upon  the  face  of  the  account. 

The  guardian  is  by  law  required  to  render  full  account  of  his 
conduct  of  the  ward's  estate  usually  annually .•' 

Under  a  statute  requiring  accounts  to  be  presented  annually  it  is 
no  objection  that  the  first  account  was  filed  before  the  expiration 
of  a  year  from  the  appointment,**  although  his  failure  to  render 
accounts  promptly  does  not  of  itself  render  him  responsible.** 

§  949.  Accounts;    Form. 

The  account  should  be  itemized  and  with  regard  to  chronological 
sequence.  The  account  id  coi^idered  by  die  court  and  passed  after 
due  examination,  upon  the  oath  of  the  guardian.  The  vouchers 
are  retained  by  the  guardian,  but  the  account  is  recorded  and  filed 
in  the  court.** 

All  items  are  not  necessarily  proved  by  vouchers;  small  charges 
may  be  allowed  on  the  guardian's  oath;  and  oral  proof  is  fre- 
quently admissible  as  in  the  settlement  of  other  probate  accounts. 
Tn  the  settlement  of  a  guardian's  account,  the  disposition  is  to 
adjust  items  without  resort  to  a  circuity  of  litigation  that  is  prac- 
tically needless.^ 


•s 


90.  Ellis  V.  Scott,   75   N.   0.   108; 
^fnnninpr  v.  Manning,  61  Ga.  137. 

91.  See  Curtis  v.  Devoe,  121  Cal. 

4  63,  53  P.  936.    See  PoweU  v.  Powell, 

r*t   Mich.  432,  18  N.  W.  203    (undue 

h  finite  in  settling  guardian  *8  accounts 

T.^^t    favored);    Empire  State   Surety 

r-o.    V.  Cohen,  156  N.  Y.  S.  935,  93 

^fisc.     299;     In    re    Troy,     152     P. 

I03y    recall   of  mandate   denied,   158 

y*.   172;  Alcon  v.  Koons,  42  Ind.  App. 

."^7,   82  N.  E.  92   (every  two  years) ; 

T^riflkill    V.   Quinn     (OUa.),   170    P. 

*5f>5    (even  after  guardian  removed  he 

must  settle  his  accounts^ 

9«.  In  re  Bnyd.cn's  T:^tate,  146  Cal. 
73.  79  P.  5S8. 


93.  Curtis  v.  Devoe,  121  Cal.  468, 
53  P.  936. 

94.  As  to  the  effect  of  annual  set- 
tlements where  the  public  records  have 
been  destroyed,  see  Elidd  v.  Guibar, 
63  Mo.  342.  The  contents  may  be 
proved  by  parol,  lb.  The  guardian  *8 
final  account  should  purport  on  its 
face  to  be  such.  Bennett  v.  Hamfin, 
87  111.  31.  While  in  force  it  is  an 
adjudication  of  the  matters  lawfully 
embraced  therein.  Briscoe  v,  John- 
son, 73  Ind.  573. 

95.  Cutts  V.  Cutts,  58  N.  H.  602, 
As  to  reopening  administration  ac- 
counts, see  Denholm  v,  McKay,  148 
^Ta-^s.  434. 
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The  account  should  show  the  dates  of  the  items,**  and  bills  paid 
for  medical  services  are  sufficiently  itemized  where  the  payee,  the 
nature  of  the  services  rendered  and,  the  dates  of  payment  are 
given.*^  Valuations  should  be.  reduced  to  the  lawful  standard  of 
currency,'®  and  the  court  will  not  be  captious  over  slight  irregu- 
larities of  form  where  it  appears  that  the  guardian  honestly  dis- 
charged his  duties  and  finally  accounted  fully  and  satisfactorily.** 
The  guardian  may  correct  mistakes,  but  not  dispute  his  ward's 
rights  at  pleasure.^  The  accounts  should  be  accurate  in  debits  and 
credits,  and  inaccuracies  are  corrected.^ 

The  accounts  of  wards  having  different  and  unequal  interests  in 
property  should  be  kept  distinct  and  rendered  separately.'  But 
the  fact  that  a  guardian  of  two  wards  invested  on  their  joint 
account  without  distinguishing  their  several  interests  is  no  reason 
why  the  investment  should  be  disallowed,  if  sufficiently  for  each 
ward's  benefit.* 

In  some  States  the  guardian's  final  account  must  embrace  all 
items  contained  in  his  prior  accounts,  and  not  begin  with  the 
balance  on  the  last  one ;  but  the  practice  in  this  respect  is  not 
uniform  in  the  United  States,  and  full  prior  accounts  on  file  might 
well  be  considered  in  the  final  connection.^ 

§  949a.  Accounts;  Intermediate  and  Final,  Distinguished. 

An  important  distinction  is  observable  in.  the  American  practice 
concerning  the  accounts  of  probate  guardians,  between  the  final 
account  and  those  rendered  from  time  to  time,  as  the  local  practice 


96.  Succession  of  GuiUebert,  133 
La.  603,  63  So.  237. 

97.  In  re  Hayden's  Estate,  146 
Cal.  73,  79  P.  588. 

9S.  See  McPariane  ▼.  Ran  die,  41 
Miss.  411;  Neilson  v.  Cook,  40  Ala. 
498. 

99.  La  FoUette  v.  Higgins,  129 
Ind.  412. 

1.  He  Steele,  65  111.  322.  Costs  in 
a-  suit  not  connected  with  the  guar- 
dianship cannot  he  charged.  Carrie 
Allen,  40  N.  J.  Eq.  181.  As  to  com- 
pensation of  a  special  guardian  who 
defends  an  infant's  interest  in  the 
probate  of  a  wiU,  see  Matter  of  Will 
of  Bud  Long,  100  N.  T.  203.  The 
guardian  of  a  lunatic  may  include  in 
his  account  a  debt  due  from  the  luna- 


tic to  himself.     Carter  v.  Edmonds, 
80  Va.  58. 

2.  An  honest  error  which  charges 
the  guardian  twice  for  the  same  fund 
should  be  corrected.  85  Ga.  542.  Or 
an  honest  omission.  Purslow  v.  Brune, 
43  Kan.  175.  And  see  Bnble  v.  Helm, 
57  Ark.  304. 

3.  Armstrong  v.  Walkup,  9  Gratt- 
372;  State  v.  Foy,  65  N.  C.  265; 
Hescht  V.  Calvert,  32  W.  Va.  215: 
§  370.  A  consolidated  aceonnt  for 
sevt*ral  wards  having  unequal  interests 
should  be  rejected  by  the  court.  Crow 
V.  Reed,  38  Ark.  482;  Wood  v.  Black. 
84  Ind.  279. 

4.  Nance  v.  Nance,  1  S.  C.  (N,  S.'^ 
209. 

5.  Foltz's  Appeal,  55  Pa.  St.  428. 
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maj  require,  pending  the  minority  of  the  wardL  The  rule  is  that 
these  intermediate  accounts,  although  judicially  approved  and 
jiassed,  are  by  no  means  conclusive,  Thej^  serve  to  show  the  guar- 
dian's liability  and  to  keep  the  court  informed  of  the  general 
condition  of  the  trust  funds,  to  determine  when  the  guardian's 
bond  should  be  increased,  and  to  ascertain  as  to  the  propriety  of 
sales  and  investments.  Such  accounts  remain  prima  facie  evidence 
of  the  sum  of  the  guardian's  indebtedness  to  his  ward,  and  are 
prima  facie  correct  accounts  but  nothing  more.®  Actual  notice  to 
the  ward  by  citation  is  not  indispensable  to  intermediate  accounts/ 

The  decree  of  the  court  allowing  a  partial  account,  wherein  an 
item  is  omitted  or  improperly  stated,  does  not  relieve  the  guardian 
from  liability  for  the  error  on  his  subsequent  accounts.  He  must 
make  the  necessary  correction  as  soon  as  possible.  At  any  time 
before  final  settlement  and  discharge  of  the  guardian  ex  parte 
orders  made  by  the  court  may  be  set  aside,  <*orrected,  and  modi- 
fied; thopgh  they  may  not  be  collaterally  attacked,®  and  the  guar- 
dian may  correct  an  erroneous  charge  he  has  made  against  himself.* 
The  mere  fact  that  the  s<?veral  current  reports  filed  by  the  guardian 
of  an  insane  person  were  approved  by  the  court  ex  parte  does  not 
prevent  action  by  the  ward  attacking  the  investments  shown  on 
the  accounts.  Such  ex  parte  orders  may  at  any  time  be  set  aside, 
corrected  or  modified^  if  the  requirements  of  justice  demand  it.^* 

But  on  the  final  account  of  the  guardian,  which  is  to  be  rendered 
at  the  expiration  of  his  trust,,  the  question  comes  before  the  court 
as  to  the  general  fairness  of  his  management,  and  items  allowed  in 
former  accounts  may  then  be  stricken  out  as  improper.  The 
reason  of  this  is  that  the  cestui  que  trust  had  no  earlier  opportunity 
of  judging  as  to  the  correctness  of  the  trustee's  accounts,  and  ascer- 
taining that  final  balance,  which  is,  after  all,  the  estate  in  con- 
troversy. So,  too,  a  guardian  in  his  final  account  should  be 
allowed  to  correct  errors  to  his  prejudice,  satisfactorily  proved  to 

Tte  last  of  the  i)€riodical  accounts  tacking  them  after  their  acceptance 

may  suffice.      Woodmansie  v.  Wood-  by  the  court.     Turner  v.  Turner,  104 

mansie,  32  Ohio  St.  18.  N.  C.  566;  Bentley  v.  Bailey,  87  Ala. 

«.    Douglas's    Appeal,    82    Pa.    St.  406. 

1  09 ;   Bourne  v.  Maybin,  3  Woods  C.  7.  Davis  v.  Combs,  supra. 

r\  724;  Ashley  V.  Martin,  50  Ala.  537;  8.  State  v.  Wheeler,  127  Ind.  451. 

:>ratlock  V.  Rice,  6  Heisk.  33;   Davis  9.  Perry  v.  McGowan,  68  Mo.  App. 

-r.  Tombs,  38  N.  J.  Eq.  473 ;  State  v.  C12. 

,ToTirF,  89  Mo.  470;  Jenkins  v.  Whyte  10.   Indiana   Trust  Co.   v.   Griffith, 

Sc    ForwTtz,   62   Md.   427.      But  even  176  Tnd.  643,  95  N.  E.  573,  44  L.  B. 

-tlius,  the  burden  is  on  the  party  at-  A.  (^N".  S.)  89«. 
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exist  in  bis  prior  accounte^  both  as  to  mattears  of  form  and  sub- 
stance,^^ 

'  A  guardian's  final  account  should  cover  the  entire  period  of  the 
guardianship  wh^re  the  intermediate  reports  are  incomplete,^*  and 
should  make  full  disclosure.** 

The  final  account  musrt  be  rendered  when  the  guardianship 
terminates,**  or  when  the  ward  becomes  of  age.**^  It  would  appear 
that  a  guardian  cannot  be  cited  to  render  a  final  account  before  the 
ward's  majority,  unless  his  trust  has  been  first  determined;  and 
that  his  balances  should,  in  ^uch  ease,  be  paid  to  a  successor  and 
not  to  the  court/* 

Th«  guardian  should  be  prepared  to  sustain  by  satisfactory 
proof  the  items  which  indicate  his  dealings  with  the  estate.  But 
the  final  account,  once  examined  and  approved  by  the  court,  and 
not  reversed  on  appeal,  the  ward's  period  of  objecting  to  the  same 
having  also  expired  by  limitation,  such  account,  together  with  all 
which  preceded  it,  concludes  all  parties  interested,  inclusive  of  the 
guardian  and  his  own  representatives,  as  to  all  matters  involved  in 
the  settlement,  and  cannot  be  reopened  or  annulled  in  any  court : 
certainly  not  unless  by  direct  proceedings  to  obtain  a  reversal,  or 
setting  aside  for  fraud  or  manifest  error:  perhaps  in  some  States 
not  at  all."     The  final  account  is  not  allowed  by  the  court,  at  the 


11.  Crump  V.  Gerpck,  40  Miss.  765; 
Barnham  v.  Dalling,  1  C.  E.  Green, 
144;  Willis  ▼.  Pox,  25  V^is.  646; 
Blake  t.  Pegram,  101  Mass.  592; 
Brewer  v.  Ernest,  81  Ala.  435. 

12.  Ellis  V.  Soper,  111  la.  631,  82 
N.  W.  1041;  IhifPy  v.  McHale,  85 
R.  L  16,  85  A.  36  (annual  partial 
account  is  not  a  final  account). 

18.  Euler  v.  Euler,  55  Ind.  App. 
547,  102  N.  E.  856;  In  re  Moore, 
112  Me.  119,  90  A.  1088;  Sronfe  t. 
Sroufe,   74  Wash.   639.   134   P.   471. 

14.  National  Surety  Co.  v.  State,  181 
Tnd.  54,  103  N.  E.  105;  Pattison  ▼. 
Clingan  (Miss.  1908),  47  So.  503; 
Whitfield  V.  Burrell,  54  Tex.  Civ.  App. 
567, 118  S.  W.  153;  Buckley  y.  Herder 
(Tex.  CiT.  App.  1911),  133  S.  W. 
703. 

For  the  purposes  of  settlement  a 
{niardianship  is  deemed  to  continue 
nf ter  it  hn«i  in  law  ceased.     Mitchell 


V.  Penny,  66  W.  Va.  660,  66  8.  B. 
1003. 

15.  Miller  t.  Ash,  156  Oal.  544,  IDS 
P.  600;  Curran  v.  Abbott,  141  Ind. 
492,  40  N.  E.  1091,  50  Am.  St.  Bcp. 
337;  Succession  of  Guillebert  CLa. 
1906),  41  So.  654;  Probate  Judge  t. 
Stevenson,  55  Mich.  320,  21  N.  W. 
348. 

10.  Hughes  V.  Bingstaff)  11  Ala. 
564;  Lewis  v.  Allred,  57  Ala.  628. 

17.  Bonyton  v.  Dyer,  18  Pick.  1; 
Diaper  v.  Anderson,  37  Barb.  168; 
Manning  v.  Baker,  8  Md.  44 ;  ABman 
V.  Owen,  31  Ala.  167;  Beynolds  v. 
Walker,  29  Miss.  250;  State  v. 
Strange,  1  Cart.  538;  Stevenson's 
Appeal,  32  Pa.  St.  318 ;  Cummings  i . 
Cummings,  128  Mass.  532;  Holland 
V.  State,  48  Ind.  391;  Kattlemen  v. 
Estate  of  Guthrie,  142  111.  357 ;  Brent 
7.  Grace,  30  Mo.  253;  Seaman  v.  Dnr* 
yea,  1  Kem,  324:   Teaser's  Appeal, 
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ward's  majority,  until  the  ward  lias  had  the  opportnhity  of  exam- 
ining it.*' 

But  on  the  termination  of  a  guardian's  trust,  pending  the  infancy 
of  the  ward,  a  final  account  is  sometimes  allowed  after  due  notice 
to  all  parties  interested,  and  e!xamination  by  a  suitable  guardian 
ad  litem  on  the  ward's  behalf ;  and  thus,  too,  may  it  be  with  an 
intermediate  account;  not,  however,  as  it  would  usually  appear, 
so  as  to  absolutely  debar  the  ward  from  disputing  the  account 
afterwards  on  reaching  majority,** 

§  950.  Accounts;    With  What  Property  Guardian  Chargeable. 

The  accounting  should  cover  only  the  dealings  of  the  guardian 
while  in  office,*®  and  should  terminate  with  th«  expiration  of  the 
trust ;  since  the  relation  is  in  other  respects  as  between  debtor  and 


34  Pa.  St.  173;  Lynch  v.  Botan,  39 
HI.  14;  Smith  v.  Davis,  49  Md.  470. 
SiiailaT  rules  apply  often,  as  in  set- 
tlements by  executors  and  adminis- 
trators. Irregular  allowance  of  a 
ipiardian  's  account  npon  an  alteration, 
and  the  discharge  thereupon  of  the 
^ardian,  all  without  notice  to  the 
•ward,  cannot  be  permitted  to  deprive 
the  latter  of  his  rights.  Buchanan  y. 
Grimes,  52  Miss.  82.  The  administra- 
tor of  a  deceased  ward  cannot  ignore 
a  final  settlement  of  the  guardian's 
accoQj^tSi  ^uly  made  and  recorded, 
and  cause  another  decree  to  be  en- 
tered in  the  same  court.  Foust  v. 
Chamblee,  51  Ala.  75. 

Nor  can  the  deceased  guardian's 
representative;  Kattlemat)  v.  ISstate 
of  Guthrie,  142  HI.  357.  When  the 
^ardian's  settlement  is  surcharged 
in  equity,  the  particular  items  ob- 
jectionable should  be  specified.  Tan- 
ner y.  Skinner,  11  Bush,  120;  Moore 
V.  Askew.    See  85  N.  C.  199. 

Matters  only  collaterally  introduced 
into  the  settlement,  or  which  did  not 
properly  enter  into  the  accounts,  or 
oTer  which  the  court  had  no  jurisdic- 
tion, are  not  concluded  by  the  final 

account.     y.  ,  103 

Ifo.  402.  Though  even  as  to  possibly 
omitted  or  improper  items  within  the 


fair  scope  of  settlement,  such  account 
cannot  be  reopened.  Ih,  But  while 
the  probate  settlement  is  considered 
final  and  conclusive,  yet  where  the 
guardian  fraudulently  and  intention- 
ally concealed  the  existence  of  prop- 
erty to  which  his  ward  was  entitled, 
the  probate  settlement  will  not  denar 
a  court  of  equity  from'  calling  the 
guardian  to  account  for  sooh  assets. 
Lataiilade  v.  Orena,  91  Gal.  565.  The 
final  settlement  must  be  a  bona  fide 
and  not  a  coloraible  one  with  false 
vouchers.  State  ex  reh  Hospes  v. 
Branch,  112  Mo.  661. 

As  to  appeals  and  the  costs  of  ap- 
peal, see  Kingsbuiy  v.  Powers,  131 
ni.  182. 

18.  Woodbury  v.  Hammond,  54  Me. 
332;  Whitney  v.  Whitney,  7  S.  &  M. 
740. 

19.  See  Smith,  Prob.  Pract.  182; 
Eacouillat  v.  Requena,  36  Cal.  651; 
Blake  v.  Pegram,  101  Mass.  592; 
592;  Jones  v.  Fellows,  58  Ala.  343; 
Hutton  V.  Williams,  60  Ala.  133.  A 
final  settlement  with  minor  wards 
should  not  precede  resignation.  Glass 
V.  Glass,  80  Ala.  241. 

20.  Gaspard  v.  Coco,  116  La.  1096, 
41  So.  326 ;  In  re  Wolfe,  136  N.  T.  8. 
333,  75  Misc.  454  (not  money  received 
after  ward's  death). 
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gaardian  caunot  take  annual  rests  in  his  accounts  so  as  to  allow 
him  commissions  at  full  rates  on  the  balance  thus  found."'' 

A  statute  allowing  a  guardian  to  charge  a  commission  on 
"  revenues  "  does  not  allow  a  commission  on  rents  that  were  earned 
before  the  property  was  inherited  though  collected  by  the  guar^ 
dian  during  his  administration.  ISreither  does  it  include  dividend* 
on  stock  of  tho  estate  which  represented  the  proceeds  oi  the  sale 
of  the  property  of  the  corporation.  Revenue  or  income  is  what 
is  produced  by  capital  without  impairing  the  capital.  What  k 
taken  from  the  capital  cannot  be  considered  revenue  or  income.** 


55.  In  re  Beeker,  76  N.  Y.  8.  315,  56.  B«  Batcliffe,  139  La.  995,  73 

^  Misc.  527.  So.  713,  L.  B.  A.  1917G,  166. 
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.  (TFT AFTER  IX. 

•  I 

•  I  .  .  .  • 

THE  GUABDIAN's  BOND. 

fixonoK  956.    Giiardiaii'0    Recognizance;    Receiver,    &c.;    English    ChaneerT* 

Rule. 
957.     American  Rule;  Bonds  of  Probate  and  Other  Guardians. 
.  958.  .  Liability  of  Guardian  and  Sureties. 

959.  The  Same  Subject. 

960.  Special    Bonds  in  Sales  of  Real  Estate. 

,  961.  ^it  on  the  Guardian's  Bond  for  Default  and  Misconduct. 

'  962.  Validity  of  Bond. 

963.  Accounting  as  Prerequisite. 

.  964.  Accounting  is  Conclusive. 

96$.  Sureties  Held  on  Breach  Occuring    while  Bond  Outstanding. 

966.  Sureties  on  Di£fcrent  Bonds.    Special  Bonds. 

967.  For  what  Acts  of  Guardian  is  Surety  liable. 
96B.  Interest,  Costs  and  Penalty. 

969.  In  what  Capacity  Guardian  Acting. 

970.  For  what  Property  Sureties  Liable. 

971.  Duty  of  Sureties  as  to  Estate. 
9T2.  Surety  Taking  Collateral. 

973.  Contribution  Among  Sureties. 

974.  Subrogation  of  Sureties. 

975.  Limitation  of  Action. 

976:    Effect  of  Fradulent  Settlemtot  with  Ward. 

977.  Ward'fr  Right  to  Impeach  Fraodnl^t  Transfen. 

978.  Release  of  Sureties. 

§  956.  Gitsardian-s     Recogmzance;      Receiver,     &c.;      English 
Chancery  Rule. 

It  is  the  practice  of  the  English  court  of  chancery  to  require 
chancery  g»ardians  appointed  on  petition  without  suit  to  enter 
into  recognizance  to  account.  When  reference  is  made  to  a  master 
on  the  original  petition  fbr  ^ardianship,  he  is  directed  to  make  a 
report  approving  of  the  security  offered  as  well  as  of  the  person 
desiring  the  appointment.  On  this  report  the  court  proceeds  to 
act.  A  recognizance  with  sureties  is  usually  taken;  but  the  court 
uses  its  discretion  ;  and  sometimes  the  personal  recognizance  of  th^ 
guardian  is  deemed  i^ufBcient.  This  recognizance  is  vacated  when 
the  infant  comes  of  age.  No  recognizance  in  modem  practice  is 
required  from  the  guardian  of  the  person  Who  is  appointed  where 
the  infant  has  been  made  a  ward  of  chancery  during  the  jpendeney 
of  a  suit*  Nor  is  it  given  by  guardians  selected  by  the  court  fpr 
special  purposes;  ai,  for  instance,  to  give  formal  consent  to  an 
69 
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infant's  marriage  under  Lord  Hardwicke's  act.  In  a  word,  the 
chancery  rule  appears  to  be  that  guardians  of  the  estate  give  se 
curity  for  the  performance  of  thei,r  trust,  but  guardians  of  the 
person  none.  Special  circumstances  may,  however,  arise  for  re- 
quiring recognizance  from  the  latter."^ 

Since  the  active  management  of  the  infant's  estate  is  frequently 
intrusted  to  a  receiver,  selected  as  an  officer  of  the  court,  the  latter 
is  also  bound  to  account  annually  and  pay  his  balances  into  court 
For  performance  of  these  duties  he  gives  proper  security;  and  he 
is  allowed  a  salary  for  .his  services." 

§  957.  American  Rule;    Bonds   of  Probate   and  Other   Guar- 
dians. 

In  this  country,  as  we  have  seen,  most  guardians  of  the  estate 
are  what  may  be  termed  probate  guardians,  deriving  their  au- 
thority under  the  appointment  of  court*  which  most  resemble  the 
old  ecclesiastical  courts  of  England.  The  practice  which  has 
grown  up  in  most  of  the  States,  as  well  as  our  statute  law,  places 
guardians,  therefore,  in  many  respects,  on  the  same  footing  as 
executors  and  administrators.  Like  such  t^cers  they  give  bonds, 
file  inventories,  and  render  regular  accounts  to  the  court;  and 
the  same  principles  which  apply  to  the  one  class,  in  these  re- 
spects, apply  also  to  the  othen  But  as  these  three  requirements 
have  main  reference  to  the  ward's  property,  little  or  no  practical 
necessity  exists  for  pursuing  a  guardian  who  neglected  to  qualify 
or  file  inventory  or  account  where  there  were  no  assets  of  the 
infant. 

A  probate  guardian,  before  receiving  from  the  court  his  letters 
of  appointment,  is  obliged  to  give  bond,  with  good  security,  for 
the  faithful  performance  of  his  trust."*  As  such  guardian  is  in- 
trusted with  both  the  person  and  estate  of  his  ward,  the  language 
of  his  botid  should  be  framed  accordingly.  In  some  States  the 
statute  prescribes  the  terras  substantially  as  follows :  To  make  a 
true  inventory  of  the  ward's  estate  which  shall  come  to  his  posses- 
sion  or  knowledge;  to  manage  the  property  according  to  law  and 

57.  Macphers.  Inf.  108,  348,  553;  be  considered  actual  guardian  until 
2  Rent,  Com.  287.  he  files  a  statutory  bond.     Hateh  et 

58.  Maephers.  Inf.  2^6.  As  to  ehan-  dL  t.  Ferguson  ei  aL,  5't  Ted.  966. 
<'ery  practice  in  New  Tork,  see  In  re  But  where  letters  issue  reciting  that 
Morrell,  4  Paige,  44;  Minor  v.  Betts,  bond  has  been  given,  it  will  be  pre- 
7  Paige,  596.  sumed  that  the  bond  was  filed  though 

50.  No  one  should  receive  letters  or      it  cannot  be  found.     MeGale  t.  Me- 
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th?  best  interests  of  the  ward,  and  to  discharge  his  trust  faithfully 
in  r^latibj;!  thereto;  to  render  regular  accounts  to  the  court;  and, 
finally,  to  make  due  settlement  with  the  ward  or  other  person  law- 
fully entitled  at  the  expira,tion  of  his  trust  The  bond,  in  case  of 
an  infant,  stipulates  for  a  faithful  discharge  of  duties  as  to  custody, 
education,  and  maintenance :  but  where  the  ward  is  an  adult  in- 
sane  person  or  spendthrift,  for  custody  and  maintenance  only.*® 

The  penal  amount  of  the  guardian's  bond,  as  in  other  cases,  is 
usually  fixed  at  double  the  amount  of  the  estate  to  be  accounted 
for.  The  sureties  are  to  be  approved  by  the  court.  When  such 
sureties  are  insolvent  or  the  penal  sum  named  in  the  bond  is  in- 
sufficient, or  from  any  other  cause  the  bond  becomes  unsatisfactory, 
a  new  bond  mdy  be  ordered  with  such  security  as  the  court  deem3 
proper.  This  bond  is  made  payable  to  the  judge  or  his  successors 
in  office,  and  is  kept  on  file,  to  be  sued  in  behalf  of  the  ward  or  by 
ahy  other  person  who  may  be  injured  by  the  misconduct  of  the 
guardian  while  in  office.'^  The  true  principle  which  distinguishes 
such  cases  seerrts  to  be  that  the  identity  of  the  parties  should 
sufficiently  appear. 

Where  there  are  several  wards,  one  probate  bond  is  sufficient 
for  alL*^     But  separate  bonds  for  each  ward  would  not  be  im- 


Gale  (1894),  R.  I.  Bond  not  an  es- 
aential  to  a  valid  apointment  in  How- 
erton  y.  Sexton,  104  N.  C.  75. 

60.  Fuller,  Mass.  Prob.  Laws,  359. 
As  to  dispensing  with  sureties  where 
a  fidelity  company  guar&nt^es  the 
bond,  see  1  Dem.  (N.  Y.)  75. 
■  61.  See  Mass.  Rev.  Laws,  ch.  149; 
lb.,  ch.  109;  Bennett  v.  Byrne,  2 
Barbrf  Ch.  216 ;  Branson  v.  Brooks,  68 
Ala.  248.  A  sneceeding  guardian 
may  of  course  su^  such  bond.  Yoris 
V.  State,  47  Ind.  345.  The  probate 
guardian  ought  to  file  an  approved 
bond  before  being  considered  duly 
qualified.  The  court  cannot,  after  ap- 
pointing him  guardian  of  one  child, 
appoint  him  guardian  of  another  sub- 
flequently,  and  then  order  the  former 
bond  to  stand  for  both.  Vanderburg 
V.  Williamson,  52  Miss.  233.  Some 
statutes  hold  the  judge  to  ea'reful  in- 
quiry into  the  -sulBeieney  of  sureties 
before  accepting  them.  Colter  v.  Mc- 
Intire,.  11  Bu6h,  565.     Delivery  of  a 


guardian's  bond  to  the  proper  office 
cannot  readily  be  shown,  after  long 
lapse  of  time,  to  be  merely  in  escrow. 
Ordinary  v.  Thatcher,  41  N.  J.  L. 
403.  A  bond  filed  ard  executed  by 
two  sureties,  though  calling  in  its 
premises  for  three,  may  bind  the  two. 
Ordinary  v.  Thatcher,  41  N.  J.  L.  403. 
In  general,  sureties  as  well  as  the 
guardian,  are  estopped  by  the  deliv- 
ered bond  itself  from  denying  its 
legal  effect  on  the  ground  of  fraud 
by  the  guardian,  or  arrangements 
with  him  as  to  other  signatures,  etc., 
to  which  the  court,  the  ward,  and 
parties  to  be  protected  by  the  bond 
were  not  privy.  Vincent  v.  Starks, 
45  Wis.  458;  Basscer  v.  Walker,  5  Gill 
&  J.  102;  State  v.  Hewitt,  72  Mo. 
603;  Brown  v.  Probate  Judge,  42 
Mich.  501. 

62.  Cranston  v.  Sprague,  3  R.  J, 
205;  Ordinary  v.  Heishon,  42  N.  J. 
L.  13. 
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proper,  and,  in  some  instances,  might  be  even  preferable.  Tbo 
names  of  all  the  wards  should  be  embraced  in  the  bond,  where 
only  one  is  furnished. 

Natural-  guardians  are  not  recjuired  to-  ^ve  bond.  Nor  were 
guardians  in  socage.  Nor,  in  England,  are  testamentary  guardians 
to  furnish  security  to  the  court.  The  reason  is  that  these  guardians 
were  not  judicially  appointed  nor  answerable  in  general  to  the 
court.  The  same  law  prevails  in  many  parts  of  this  country." 
But  in  some  States  testamentary  guradians  are  treated  like  execu- 
tors, in  respect  to  their  appointment:  that  is  to  say,  the  will  which 
names  them  must  be  admitted  to  probate  and  letters  issued;  and 
the  testator's  appointment  is  made  subject  to  judicial  approval. 
In  such  cases  the  testamentary  guardian,  like  the  executor,  is  re- 
quired to  give  security;  but  he  may  be  exempted  from  giving 
sureties,  if  the  testator .  requested  such  exemption  and  the  court 
deems  it  safe  to  grant  the  request,'* 

A  probate  bond  may  be  good,  ttougb  inartifioially  drawn,  if  sub- 
stantially in  compliance  with  the  statute."  And  if  it  contains 
more  than  the  law  requires,  it  is  neverttelesa  good  for  s4ich  portion 
as  is  lawful."^  But  perhaps  not,  if  it  eootains  less.  A  bond  is  not 
to  bo  avoided  for  slight  defects  committed  through  carelessness 
or  error.  In  some  instances  defective  bonds.  Jbava.  been  cured  in 
equity,  so  as  to  hold  both  principal  and  sureties,  and  have  been 

63.  See  supra,  chs,  1,  2;  Thomas  ▼.  v^  Britton,  102  Ind.  814.  Nor  was 
'Williams,  9  Fla.  289.  U  invalid  for  want  of  approTal    Ih. 

64.  Bee  Mass.  Be  v. ,  Laws,  clu  149,  A  gtiardiam '«  bond  is  not  eoiiTerted 
§  2.  A  testamentary  guardian  will  be  freoi  ai  staitttorj  to  a  oommon-law 
ordered  to  furnish  security  wh0&ever  bond  jnevely  be^ansslt  coataxiiB  pro- 
tho  court's  interposition  appears  visi^wa. not  required  In  the  Bttftntory 
proper.  Est.  of  Stanton,  13  Phila.  form,  which  aro  in  acAordanee  with 
213.  Bond  must  be  given.  Hatch  ▼.  law.  MeFadd^n.  ▼..Hewett^  78  Me. 
Ferguson,  57  Fed.  ^66.  24.     But  the  le^^itj  of  an  appoint- 

Even    if    the   guardian's   appoint*  meat  maj  be  denied  by  vivttie  of  re- 

znent  was  void,  for  want  of  j^Ti8di&•  oltals  in  a, bond  which  are  senseless 

tion^  the  sureties  are  held  liable  with,  and  uzieertaln.    Hoyden  r.  Smith,  49 

him  for  his  qucsi  guardianship  under  Conn*  83.    The  surety  is  estopped  when 

which  he  obtained  the  property.    Oor*  sued  to  deny  thor  appointment  of  tlie 

bitt  V.  Carroll,  50  Ala.  315.     If  the.  guardian  as  recited  in  the  bond.  State 

appointment  was  simply  wdable  the.  v.  Milla,  82  Ind.  126;  MoGale  v.  lie* 

surety  is  estopped.     Doner's  EstatSi  Gale  (1894),  E.  I.   . 

1^6  Pa*  St.  301.    A  guaildian's  band  6&.  Probate  Court  ^.  Strong,  87  Vt. 

held  good,  althon^  there  was  a  blank  202;    Alston  t»  Alaton,   84  Ala.   15; 

whero  the  penalty  is  ordinarily  writ-  Ordinary  v.  HeishoA,  48  N.  J.  L.  15. 

ten,  and  no  penalty  was  stated.    State  .  66.  Pratt  ▼.  Wright,  13  GratL  175. 
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made  ani orceaUe .  even  though  void  at  law.*^  Material  erasures 
enJhe  face  of  the  bond  may  be  eyplaiaed,  and  the  presumption  is 
fair  that  th^y  were  made  before  delivery.**  A  bond  ia  not  vitiated 
i^bieh .  contain*  a  proper  recital  .of  the  ward's  name,  although 
there  be  a  diacrepancy  in  names  between  the  bond  and  letters  of 
guardianship;  and  yet  sureties  have  been  relieved  from  liability 
on  the  ground  that  the  ward  waei  not  named  in  the  bond  at  all*** ,  . 

§  958^  Liability  <A  Guardian  and  Sureties. 

The  bond  of  a  probate  guardian  renders  him  and  his  sureties 
liable  for  all  estate  of  the  ward  which  shall  come  to  his  possession 
or  knowledg«6.  This  includes  chattels  due' from  the  guardian  to  the 
ward  at  the  time  of  his  appointment  or  of  the  execution  of  the 
bond,  even  though  the  fund  be  the  proceeds  of  land  already  sold 
and  paid  for,  and  the  rent  of  real  estate  occupied  by  the  guardian 
before  that  time.  It  embraces  chattels  and  rents  and  income  from 
every  species  of  property  that  the  guardian  actually  receives  in  his 
official  capacity,  or  that  he  might  have  received  if  he  tad  faith- 
fully performed  his  duty.''^  Property  received  from  persons  resi- 
dent in  another  State  is  covered  by  the  bond  as  much  as  property 
originally  within  the  jurisdictidn.^*  But  while  the  property  is 
beyond  his  Teach,  and  cannot  be  obtained  without  a  foreign  ap- 
pointment,: thie  liability  of  his  bondsmen  would  not  seem  to  extend 
beyond  a  general  dereliction  of  duty  on  his  part  in  neglecting  the 
proper  means  of  obtaining  it.  The  bond  of  guardians  of  foreign 
wards)  appointed  for  recovering  estate  situated  in  their  own  State, 
binds  them  to  account  only  for  such  property,  nor  can  they  be 
held  liable  for  the  custody  of  the  wards  while  the  latter  remain 
non-residents.  A  legacy  due  from  the  executor  of  the  ward's 
father^  and  other  estate  lawfully  payable  to  the  guardian  by  the 
executor,  must  all  be  accounted  for,  and  for  this  the  guardian's 

67.  Wiser  v.  Blachly,  1  Johns.  Ch.  names.  Turner  v.  Alexander,  41  Ari. 
607;  Sikes  v!  Truitt,  4  Jones  Eq.  361;       254. 

Bumpus  V.  Dotson,  7  Humph.  310.  70.   Mattoon   v.   Cowing,   13   Gray, 

68.  Xander  v.  Commonwealth,  102  387;  Neill  v.  NeiU,  31  Miss.  36;  Bond 
Pa.  St.  434.  This  presumption  may  v.  Lockwood,  33  111.  212;  Williams  v. 
be  rebutted.  Morton,    38    Me.    47;    McClendon    v. 

69.  Shuster  v.  Perkins,  1  Jones,  Harlan,  2  Heisk.  337;  Hunt  v.  State, 
325;  Gr^nly  v.  Daniels,  6  Bu3h,  41;       53  Ind.  321. 

Stat©    V.    Martin,    69    N.    C.     175;  71.  McDonald  v.  Meadows,  1  Met. 

Shroyer  v.Bichmond,  16  OhioSt.  455;  (Ky.)     507;    Brooks    v.    Tobin,    135 

Bichardson  y.  Boynton,  12  AUen,  138.  Mass.  69 ;  State  v.  Williama,  77  Mo. 

Boijid  not  invalid  where  a  blank  was  463. 
ief t .  f 01!   tiie   i^tials   of   the    wards' 
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sureties  are  doubtless  liabki  The  bond  covers  property  of  tlie 
ward  obtained  by  the  guardian  and  disposed  of  before  his  appoint- 
ment and  charged  in  account.'^  But  for  pvopertj  unlawfully  re- 
ceived by  the  guardian,  and  not  belonging  to  his  ward^  altbougfc 
he  may  be  compelled  to  account  for  it  on  his  personal  responsi- 
bility, his  sureties  are  not  liable,  since  it  does  not  come  to  his  hands, 
as  guardian/*  Where  the  guardian  loans  his  waYd'^s  money  im- 
providently,  he  and  his^  sureties,  become  ^nd  ^^tinue  liable  for 

I       .       •     »  •     •  ■  •  ^ 

The  liability  of  sureties  lasts  to  the  full  extent. of  the  penal 
sum  named  in  the  bond,  while  the  responsibilities  of  the.  guardian- 
ship continue,  and  it  does  not  terminate  by  the  resignation  or  death 
of  the  guardian.  For  the  ward's  estate  in  the  guardian's  ha;nds  or 
subject  to  his  control  at  tbe  time  of  his  resignation  or  death^  they 
continue  liable.'^  Their  liability, .  though  usually  recited  ixx  the 
bond,  extends  in  general  to  whatever  the  guardian  received  after 
the  bond  was  executed  and  by  culpable  n^ligence  or  .ni^scqnduct 
wasted,  misapplied,  or.  did  not  duly  ^account  for.^'  Xot  even  the 
statutory  limitation  to  suits  against  e^^utors  and  administrators 
operates  to  relieve  such  sureties  for  the:  default  of  their  deceased 
principal."    The  estate  of  a  deceased  surety  is  liable  for  a  default 


72.  Sargent  v.  WaUis,  67  Tex.  483. 

78.  Livermore  y.  Bemis,  2  AUen, 
394;  AUea  v.  Crosland,  2  Rich.  Eq. 
68;  Ballard  v.  Brummitt,  4  Strobh. 
Eq.  171.  As  to  liability  where  court 
ordered  a  deposit  of  money,  see  Gril- 
fith  V.  Parks,  32  Md.  1.  Guardian's 
bondsmen  held  liable  for  the  full 
amount  of  insurance  policy  On  the  life 
af  the  father  taken  for  two  children, 
one  of  whom  died  soon  'after  the 
father.  Carr  v.  Askew  94  N.  C.  194. 
For  a  claim  assigned  by  the  widow 
against  the  administrator  of  the  es- 
tate of  the  child's  fatlier.  Todd  v. 
Davenport,  22  S.  C.  147.  For  the 
guardian's  failure  to  make  a  rein- 
vestment. Taylor  v.  Hemingway,  etc., 
81  Ky.  158.  For  a  loss  occurring  by 
reason  of  a  transfer  of  the  estate  .by 
the  guardian  to  one  erroneously  sup- 
posed to  be  a  qualified  successor.  Wil- 
son V.  Railroad,  90  K  C.  72.  Or. 
where  the  guardian  removes  from  the 
State    without    accounting.    English 


Bx'r  V.  The  State,  81  Ind.  455.  Or 
where  he  converts  the  ward's  money 
before  giving  a  bond  and  afterwards 
replaces  it,  but  fails  to  account  for 
the  m<mey  so  replaced.  Parker  t. 
Medsker,  80  In^  15&     . 

The  guardian's  sureties;  are  not 
liable  for  money  paid  over  to  a  guar- 
dian by  executors  contrary  to  direc- 
tions of  the  will.  HindmaA  v.  State, 
61  Md.  471;  Perkins  v.  Tooley,  74 
Mich.  220.  Nor  for  money  paid  over 
by  mistake,  even  though  the  guardian 
in  his  accounts  charged  himself.  The 
State  ex  rel,  Howe  v.  Bond,  121  Ind. 
187.  And  see  Riffe  v.  Proctor,  99 
Mo.  609. 

74.  Richardson  v.  Boynton,  12  Al- 
len, 138. 

75.  Moore  v.  Wallis,  13  Ala.  438; 
State  V.  Thorn,  28  Ind.  306;  Ashby 
V.  Johnston,  23  Ark.  163. 

76.  Huson  v.  Green,*  88  Ga.  722. 

I 

77.  Chapin  v.  Livermore,  13  Gray, 
561;  Ordinary  v.  Smith,  55  Ga.  15. 
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of  the  gUairdian  whkh  ocottired  after  auch  surety's  death,  and  be- 
fore final  settlement  of  the  trust/^  XJnd^r  the  prevalent  rule  of 
American  statutes,  no  action  can  be  maintained  on  the  bond  of  a 
probate  guardian  until  after  a  citation  to  accoimt  and  a  decree 
which  establishes  a  default  on  his  part ;  and  this  holds,  even  though 
the  guardian  should,  meanwhile,  die/*  Sureties  are  liable  so  long 
^s  the  oflSeial  bond  can  be  sned  at  all.  But  a  surety  may  be  dis- 
<5harged  at  any  time  upon  his  petition  and  after  dne  notice  to  all 
parties  interested;  and  therieupon  the  court  will  order  the  guar- 
dian to  furnish  new  security ;  and,  upon  his  failure  to  do  so,  may 
remove  him.  But  such  surety  remains  liable  until  the  new  bond  is 
approved  f^  and  for  any  previous  embezzlement  or  other  miscon- 
duct or  culpable  mismanagement  committed  by  the  guardian  he 
must  still  respond.*^  The  personal  representative  of  a  deceased 
surety,  it  would  appear,  may  compel  the  guardian  to  furnish  new 
security  in  like  manner.*^  The  approval  of  a  new  bond  and  the 
<iiseharge  of  a  former  surety  terminate  tpso  /arfo  the  liability 
of  such  surety  30  far  as  new  acts  of  the  guardian  are  concerned, 
notwithstanding  the  security  substituted  may  prove  insufficient, 
or  the  instrument  fatally  defective.**  Release  of  a  surety  is  not 
to  be  readily  presumed."*  One  surety  cannot  be  discharged  from 
his  liability  without  the  other,  unless  the  latter  by  words  or  acts 
dhows  his  consent  to  remain  solely  responsible.' 
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78.  Voris  t.  State,  47  Ind.  345; 
Cotton  V.  State,  64  Ind.  573.  See 
Brooks  V.  Bayner,  127  Mass.  268. 

79.  Perkins  v.  Stimmel,  114  N.  T. 
359.  For  in  such  ease  his  representa- 
tires  should  be  summoned  to  account. 

80.  Jamison  y.  Cosby,  11  Htimph. 
^73 ;  Mass.  Gen.  Sts.,  ch.  101 ;  BeUune 
T.  WaDace,  2  Rich.  80. 

81.  Eichelberger  v.  Gross,  42  Ohio 
fit.  549;  Yost  v.  State,  80  Ind.  350. 
And  see  BeH  v.  Bndolph,  70  Miss.  234, 
-that  no  artifice  of  the  guardian  over 
«uch  embezzlement  will  relieve  such 
surety. 

8d.  Moore  v.  Wnllis,  18  Ala.  458. 
The  heirs  of  a  deceased  surety  are  not 
liable'  jointly  with  the  principal  on  the 
bond.  Strickland  v.  Holmes,  77  Me. 
197.  Whiire  a  guardian,  after  the 
death  of  ond  surety,  gives  anotehr 
l>ond  with  other  sureties  conditioned 


like  the  first,  though  with  larger  pen- 
alty, the  sureties  on  both  bonds  are 
sO'Sureties.  Stevens  v.  Tucker,  87 
Ind.  109. 

83.  Hamner  v.  Mason,,  24  Ala.  480. 
See  Kendrick  v.  Wilkinson,  18  Ind. 
206.  A  surety  may  sign  an  old  guar- 
dian's bond  as  well  as  a  new  one,  in 
the  stead  of  a  retiring  surety.  Ham- 
mond B.  Beasley,  15  Lea,  618;  Mc- 
Intyre  v.  The  People  (Use,  etc.),  103 
111.  142. 

84.  Wann  v.  People,  57  111.  202. 

85.  See  Newcomer's  Appeal,  43  Pa. 
St.  43;  Sebastian  v.  Bryan,  21  Ark. 
447 ;  Frederick  v.  Moore,  13  B.  Monr. 
470;  Boyd  v.  Gault,  3  Bush,  644. 
Where  a  guardian  has  once  been  dis- 
charged with  money  in  his  hands  not 
paid  over,  and  is  subsequently  reap- 
pointed, and  accounts  only  for  money 
rocoived     since     reappointment,     the 
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The.suretieB  on  a  guardian's  bpiud,.  thgiagh  liable^  it. may  be, 
for  money  received  by  the  guardian. before  \b/^  bond  was  made, 
are  not  liable  for  what  he  receives  after  having  resigned  or  been 
removed  from  office,®*^  And  where  a  ward  dies  and  the  guardian 
administers  upon  his  estate^  the  liability  fpr  the  adsets  formerly 
held  by  the  latter  as  guardian  becomes  transferred  to  him  as  ad- 
ministrator, and  the  sureties  on  his  administration  bond  arje  made 
liable  in  place  of  those  who  were  his  bondsmen  in  the  guardian- 
ship.®^ But  redress  for  a  guardian's  conversion  should  be  sought 
on  the  bond  or  bonds  in  force  at  the  tim^e;  and  th^  question  is  not 
when  does  the  guardian  charge  himself  with  assets,  but  when  do 
they  come  to  his  possession  or  knowledge  as  guardian.** 
;  Where  the  guardian  has  filed  an  additional  bond>  as  in  case  of 
a  large  accession  to  the  original  estate,  both  bonds  remijiiii  valid,  the 
new  bond  is  taken  as  a  cumulative  aeciarity  and  the  sureties  (as 
such  statutes  are  generally  construed),  are  all  deemed  co-sureties, 
and  liable  as  such."  And  a  bond  voluntarily  offered  by  the  guar- 
dian and  approved  in  the  ordinary  form  is  as  binding  as  though  it 
had  been  ordered  by  the  court.®®  Where,  however,  the  sureties 
of  an  old  bond  are  discharged  and  a  new  bond  is  substituted, 
the  usual  rule  is  that  the  old  sureties  and  the  new  are  liable  to- 
gether as  co-sureties  for  the  defaults  of  the  guardian,  previous 
to  filing  the  new  bond,  and  that  the  new  sureties  alone  bear  the 
responsibility  of  his  subsequent  misconduct.'^  But  the  liability  of 
a  surety  on  a  now  band  given  in  place  of  the  original  one  is  in 

goreties  on  Ms  first  bond  are  liable.  190,  where  one  is  administrator  «sd 

Naugle  y.  State,  101  Ind.  284.     See  guardian. 

Bond  V.  Armstrong,.  88  Ind.  6$,  for  88.  Lorlng  v.  Bacon,  .3  Cush.  465; 

the  rule  where  a  guardian  in  default  Commonwealth  ▼.  Cox,  36  Pa.  St.  442 ; 

gave  a  new  bond  and  then  committed  Alen  v.  State,  61  Ind.  268 ;   Hiuon 

other  defalcations  and  died,  his  es-  y.   G^en^  88   Ga.   722.     In   abaenee 

tato  paying  a  percentage  on  the  en-  of  positiye  eyidence  of  the  time  of 

tire  defalcation.     For  the  California  any    misconduct,    the    sureties    are 

rule  see  Spencer  v.  Houghton,  68  Cal.  all  liable  in  this  case  for  the  entire 

82.  guardianship.      Douglass  t.  Kessler, 

86.  Merrells  v.  Phelps,  34  Conn.  57  la.  .63.  And  see  Steyens  et  dL  ▼. 
109.     But  as  to  payments  made  to  Tucker  et  ch,  87  Ind.  109. 

some  person  by  one  not  aware  that  80.  Potter  y.  State,  23  Ind.  550. 

his  authority  has  been  revoked,  see  81.  Loring  y.  Bacon,  3  Cush.  465; 

Sage  y.   Hammonds,   27   Gratt.   651.  Bell   v.    Jasper,    2    Ired.    Eq.    597; 

See  Downing  v.  Peabody,  56  Ga.  40.  Hutchcraft  y.  Shrout,  1  Monr.  206; 

87.  Baker  y.  Wood,  42  Ala.  664.  Jones  v.  Blanton,  6  Ired.  £q«  115 ;  Am- 

88.  Iiowry  y.  State,  64  Ind.  421;  mens  y.  People,  11  HL  6;  Bayers  v. 
Johnson  v.  McCullough,  59  Ga.  212.  Cassell,  23  Gratt.  525;  McGloshlia  v. 
And  see  Buffin  v.  Harrison,  86  N.  C.  Wyatt,  1  Lea,  717;  State  y.  Paipe,  63 
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some  States  treated  as  prospectiye  only,  on  the  equitable  principle 
that,  where  the  statute  bond  does  not  plainly  express  a  retrospec- 
tive operation,  such  should  not  be  its  construction.**  Contribu- 
tion is  in  proportion  to  the  penal  sum  named  in  the  respective 
bonds.  But  in  special  instances  and  under  the  open  sanction  of 
the  court  and  of  an  infant's  counsel  a  new  surety  has  been  accepted 
upon  qualified  terms  of  liability  suflSciently  beneficial  to  the  ward, 
which  he  insisted  upon.'* 

§  9S9.  The  Same  Subject. 

Many  of  the  decisions  in  regard  to  administration  bonds  apply 
on  principle  to  those  of  guardians.  Thus  a  bond  which  is  not 
signed  by  the  guardian  is  not  binding  even  upon  his  sureties.** 
And  if  altered,  after  being  signed  by  two  sureties,  with  the  con- 
sent of  the  principal  only,  and  then  signed  by  two  other  sureties, 
ignorant  of  the  alteration,  it  is  not  binding  upon  any  of  the  sure- 
ties ;  not  upon  the  first  two,  because  altered  without  their  consent ; 
not  upon  the  other  two,  because  they  Were  not  informed  of  the 
release  of  the  two  former.**  But  fraud  practiced  in  obtaining  a 
surety's  signature  affords  the  surety  whose  confidence  was  mis- 
placed no  defence  when  sued  on  the  bond,  as  against  those  his 


Ind.  209.  The  language  of  a  local 
eode  must  be  resorted  to  for  the  rale 
in  8ueh  cases  as  to  the  diseharge  of 
former  bondsmen  from  liability.  See 
Shyers  ▼.  Cassell,  23  Oratt.  525.  A 
periodical  stabitory  bond  is  required 
in  some  StateSy  and  eyen  such  bonds 
are  held  to  be  cumulative,  under  the 
statute,  as  to  the  wards,  though  con- 
tribution is  in  inTerse  otder  of  execu- 
tion. Tennessee  Hospital  ▼.  Fuqua, 
1  Lea,  608.  A  surety  is  not  liable  for 
money  paid  the  guardian  on  account 
of  a  ward  who  at  the  time  of  payment 
was  of  age,  Sheton  t.  Smith,  59  Tenn. 
82.  A  surety's  contingent  liability, 
being  provable  against  him  in  bank- 
ruptcy proceedings,  may  thus  have 
been  avoided.  Davis  v.  McCurdy,  50 
Wis.  569.  But  not  a  guardian 's.  Bs 
Haybin,  15  Bankr.  Beg.  468.  Sureties 
on  a  bond  are  not  usually  liable  for 
past  defaults.  State  ▼.  Jones,  89  Mo. 
470;  MeWiUiams  v.  Norfleet,  60  Miss. 
987.  But  a  substituted  surety  is  liable 


for  money  received  before  l^  the  guar- 
dian. Tuttle  V.  Northrop,  44  Ohio  St. 
178.  Or  for  money  already  lent  to  a 
firm  which  afterwards  turns  out  insol- 
vent. McWiUiams  v.  Norfleet,  63 
Miss.  183.  The  sureties  on  a  guar- 
dian's additional  bond  may  be  liable 
for  his  failure  to  account  for  money 
on  hand  when  it  was  given;  the  pre- 
sumption being  that  the  misappro- 
priation was  afterwards.  Clark  v.  Wil- 
kinson, 59  Wis.  543.  See  further^  Lee 
V.  Lee,  67  Ala.  406;  Moody  et  al,  v. 
State  ex  ret  Burton,  84  Ind.  433. 

92.  Lowry  v.  State,  64  Ind.  421; 
State  V.  Shackleford,  56  Miss.  648. 

98.  See  Spath's  Estate,  144  Pa.  St. 
383,  where  it  was  clearly  arranged  up- 
on the  insolvency  of  the  guardian  and 
his  original  surety,  that  the  new 
bondsman  was  not  to  be  held  liable 
beyond  the  balance  shown  upon  the 
account  then  filed. 

94.  Wood  V.  Washburn,  2  Pick.  24. 

95.  Howe  V.  Peabody,  2  Qray,  556. 
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conduct  led  to  rely  upon  it.^'  Sa  joint  guardians  who  wish  to 
limit  their  respective  liabilities  must  furnish  . separate  bonds; 
since  both  are  responsible  for  all  the  acts  of  each  other» during  the 
continuance  of  the  joint  guardianship  where  they  execute  a  joint 
bond.^'  And  the  usual  rule  is  that  no  more  than  the  penal  sum 
named  in  the  bond  can  be  recovered  upon  it,  unless  it  be  by  way  of 
interest  or  cost®* 

§  960.  Special  Bond  in  Sales  of  Real  Estate. 

A  special  bond  is  in  many  States  required  where  a  guardian  is 
Hcenjseil  to  inake  sale  of  hi&  ward's  real  estate.  Where  real  estate 
has  been  sold  by  a  guardian,  and  the  proceeds  remain  unaccounted 
for  at  the  expiration  of  his  trust,  it  is  a  question  \vhether  the 
sureties  on  his  ge;n-eral  bond  shall  be  held  responsible,  or  those  on 
the  special^  bond,  given  for  sale  of  the  real,  estate.  The  best  au- 
thority is  in  favor  of  charging  the  Utter  and  not  the  former 
sureties  for  the  guardian's  misapplication  of  such  moneys,***  un- 
less  the  default  be  5uch  that  the  misapplication,  cabinet  be  identi- 
fied. The  rule  in  ^Massachusetts,  whore  a  «:uardian,  who  has  been 
licensed  to  sell  real  es-tatoifor  the  .purpose  of  invQstmei^t,  fails  to 
invest,  and.  charges  himself  instead;^  in  his  accounts,  with  the 
proceeds  and  interest  from  year  to  year,  has  been  to  hold  him 
rofc]vin«?ible  f6r  the  proceeds  of  the  sale  upon  his  special  bond,  but 
for  the  intero.«it  upon  his  general  bond,^     The  omission  to  give 

fee.  Xnmlef'v.  Cofmmonwealth,  102  the  requiremeAt  of '  art'  adAitimial  ar 

Pn.  St. '434;  ^  3<i'6,  note.  special  bon(I  in  aiich  case  is  tnattCT  of 

97.   Brazier  v.   Clark,   5  Pick.   96;'  juVlieial  <iiscret1<m.     See  Vanderbni-g- 

Spa^ha^vk  v,  Buell's  Adtn*?,  9  Vt.  41;  v.  W511iam?»<m,'  32  Mitt*.  283.    In  otlier 

Bdyrt  V.  Boyd",  1  Wattfi^  365.    But  see  States  such  boTi<!  isauxfliarv  and  post^ 

Winiams   v.    Harrifioti,    19    Ala.    277:  poned  to  the  original  bond.     Hart  V. 

9S.   Tyson   v.    Sanderson,    45    Ala.  Strlblinfr^  21  T'la.  136.    As  to  retoas^ 

364;    Schouler,   PervS.   Prop.   465*470;  ing  sureties  and  taking  a  new  boad 

Wilgon,  J^e,  38  N.  J.  Eq.  205.  before   confirmation   of  tlie   Bale, 


09.  Williams  v.  Morton,  58  Me.  47 ;  State  v.  Cox,  62  Misa.  786.    The  conrty 

Brooks  V.  Brooks,  11  On-sh.  22;  Potter  by   altering   the   terms   of  sale,   Ac., 

V.  State,  23  Ind.  607;  Pay  v.  Taylor,  does    not    impair    the    obligation    of 

11  Met.  529;  Blaiiser  v.  Diehl,  90  Pa.  such   bond.      Stevenson   v.   State,   69 

St.  350;  Madison  County  v.  Johnston,  Tnd.  257,  71  Ind.  32.     See  also  Col- 

51  la.  152;  Bunce  v.  Bunco  et  «?.,  65  burn  v.  State,  47  Ind.  310,  as  to  real 

Ta.   106;   Morris  v.  Cooper,  35  Kan.  estate  sale  on  applicaton  of  another 

156;  Henderson  V.  Coover,  4  Nev.  429;  than  the  guardian. 
"Withers  V.  Hiekman,  6  B.  Monr.  292;  1.    Mattoon    v.    Cowing,    13    Gt9J, 

Commonwealth  v.  Pray,  125  Pa.  St  387.    See  Pratt  v.  MeJunkin,  4  Rich. 

542 ;  Judge  of  Probate  v.  Toothaker,  5.    Sureties  on  th©^  guardian  'a  general 

S3    Me.    195.      See    Andrew's    Heirs  bond    are    liable    where    the    ward's 

C.nRo,  3  Humph.  592.    In  some  States  land  is  sold  in  partition  proceedings. 
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a  special  bond  ior  the  sale  of  real  <3state  is,  oh  tlie  foregoing 
prificiples^.fio  breach  of  the  guardian's  general  bond. 

§  961.  Suit  on  the  Guardian's  Bond  for  Default  and  Misconduct. 

For  the  default  and  misconduct  of  the  guardian  the  proper 
remedy  is  by  suit  on  the  probate  bond.  And  such  suits  are 
brought  in  the  name  of  the  judge,  or  the  State,  according  to  the 
requirements  of  statute,  for  the  benefit  of  the  person  or  persons 

injured.^ 

«•         •  •        '    ■ 

§  962.  Validity  of  Bond. 

Though  the  appointment  of  the  guardian  is  void  still  the  bontl 
may  be  good  as  a  common-law  obligation,*  and  the  sureties  will 
be  liable  where  the. supposed  guardian  received  funds  for  which 
he  failed  to  account.*  A  guardian's  bond  is  binding  if  the  court 
has  jurisdiction  though  the  action  of  the  court  is  erroneous  but 
;not  void,'  but  a  bond  give;gL  for  unknown.. heirs  being  a  nullitv 
is  not  v«lid  as  a  common-law  bond.*  A  guardian's  bond  not  signed 
by  a^ principal  is  good  against  th^  surety  as  a  common-law  lia- 
bility.''. Wnere  a  guartiian's  bond, i^.  valid  on  its  face  the  .sure- 
ties cannot  escape  liability  by  disputing  the  truth  of  its  recitals.* 
'•  The  fraud  of  th6  guardian  in  obtaining  the  ^reties  to  sign  by 
ihi?representing  the  condition  .of  the  estatei  is.  no  defence  for  the 
si,iretie8in,.an  action  om  thebond.*,  .  ••       . 

Action  Against  Sureiie^. — 'As  to  sureties,  "it -is  said  fhftt  they 

Hooks. y.  Evahs,  6?.  la.  52.     Where  .  8,  Cotton's  Giaardian  t.  Wolf,  77, 

both   general   and   special   bond   are  Ky..  238;    United  States  Fiedlity  h 

given,    wid    the    guardian's    default  Gjuarantj  Co.  ▼.  Parker,  20  Wyo.  29, 

n;akc&  it  }inpo9isible  to  ascertain  ^be^  121  P.  531. 

I^r  the.  money  unaccounted  for  con-  4.    Hazelton   v.   Douglas,    97   Wis. 

sifted  of  prqceedj  of  the  land  or  not,  214,  72  Nf  W.  637. 
suit  m^  l^e  brought  against  either  5.  Moore  y.  .Hanscom,  103   S.  W« 

set  of  bondsmen.    Yost  ▼.  State,  80  665  (judg.  mod..  Sup.  1908,  101  Tex. 

Ind.,  350..  And  see  State  y.  Mitchell,  293,  106   S^   W.  876)    (reduction  of 

132  Ind.  461.     As  to  moneys  derived  bond  unauthojized) ;  Findley  v.  Find-, 

under  a  sale  of  land  niot  perhaps  au-  ley,  42  W.Va.  372,  26  S.  E.  43.3. 
thorized,  the  bondsmen  cannot  set  up  6.    State    v.    McLaughlin,    77    Ind. 

want  of  authority.  Dodge,  v.  St.  John,  335. 

06    N.,Y.   .260.      Where    accounting  .  7.  Painter,  v.  Maudlin,  119.  Ala..  88, 

wpuld  not  change  the  facts  of  liability  24  So.  769,  72  Am.  St.  B,  902. 
It  is  not  a  prerequisite  to  suing  such  8.  Gray  v.  State,  78  Ind.  68,  41  Am. 

a,  bond.     Loujj  y,  Xiong,  142   N.   Y.  Rep.   545^ 

545.    Soa  §  376.  .   9,  (J9^06)  Rouse  v.  Whijtaey,  102.  N, 

2  Davis  V.  Dickson,  2   Stew,   370;  Y.  S.   89'9,   53   Misc.   56   (judg.  rev., 

Potter  V.  State,  £3  Ind.  607 j  Pearson  Same  v.  Payi\e  (1907.),.  105  N.  Y.  8* 

T*.  M(jMiUa,nj  37  .Miss.  688.  54ir) . 


§  963 


OITARDIAX    AND   WARD. 


1100 


may  be  sued  without  a  previoas  suit  against  the  principal;  the 
common-law  rule,  that  an  executor  must  first  be  found  guilty  of 
devastavit,  being  held  inapplicable  to  guardians/®  But  here, 
again,  in  the  absence  of  an  accounting  or  a  delinquency  fixed  in 
the  proper  court  suit  cannot  usually  be  maintained.^^ 

Parties. —  In  a  suit  against  sureties  on  a  guardianship  bond,  if 
one  of  the  sureties  is  dead,  his  personal  representative  should  be 
joined." 

§  963.  Accounting  as  Prerequisite. 

In  most  States  the  guardian's  bond  cannot  be  sued  until  he  has 
been  Summoned  before  the  proper  court  to  account;  nor  until 
leave  of  that  coiirt  has  been  first  obtained;  except  in  certain  cases 
of  debts  which  appear  of  record,^  unless  an  accounting  is  im- 


10.  State  Y.  Strange,  1  Smith 
(Ind.),  367;  Call  v.  Ruifin,  1  Call, 
333;  1  Met.  (Ky.)  22.  Anfl  see  Hor- 
toa  •▼.  Horton,  4  Ired.  ilq.  54 ;  Moore 
V.  Baker,  39  Ala.  704;  Moore  v.  Hood, 
9  Bich.  Eq.  311;  Potter  v.  Hiacox, 
30  Conn.  508;  Clark  r.  Montgomery, 
23  Barb.  464.  In  a  suit  by  the  ward 
against  hia  guardian  and  the  sure- 
ties on  the  bond,  a  decree  may  be 
rendered  at  once  against  all;  the 
ward  need  not  pursue  the  guardian 
first.  Barnes  v.  Tr&fton,  80  Va*  624. 
The  personal  representative  of  a  de- 
ceased insolvent  guardian  is  not  a 
necessary  party  to  the  ward's  suit  in 
equity  against  a  surety.  Fulgham  ▼. 
Herstein,  77  Ala.  496.  As  to  demand, 
■ee  Buchanan  et  al,  v.  The  State  ex 
rel,  106  Ind.  251;  Powers  ▼.  The 
State,  87  Ind.  102.  But  there  should 
usually  be  a  judgment  against  the 
guardian  before  money  can  be  made 
oiit  of  the  sureties.  Forest  ▼.  Vason 
et  ux.,  71  Ga.  49.  Of.  Wolfe  v.  State, 
59  Miss.  336. 

11.  See  §  376,  notes.    But  cf.  §  369. 

12.  liylKih  V.  Botan,  39  111.  14.  A 
release  of  a  surety  by  payment  of  an 
amount  less  than  the  prindpal  owed 
is  not  a  fuU  discharge  of  the  princi- 
pal.   Carroll  v.  Corbitt,  67  Ala.  579. 

As  to  suits  on  a  guardian's  bond, 
on  the  relation  of  one  or  more  wArds 
where  there  are  other  wards,  see  Col- 


bum  ▼.  State,  47  Ind.  310;  Scheel  r. 
Eidman,  68  111.  193.  The  bond  of  a 
guardian  of  several  infants  may  be 
sued  on  for  those  surviving,  when 
any  are  dead.  Winslow  v.  Peopla^ 
117  HI.  152. 

A  surety  is  liable  for  a  debt  due 
from  the  guardian  to  his  ward  when 
appointed,  if  the  guardian  was  then 
solvent.  Black,  4bc.  v.  Kaiser,  91  Ky. 
422. 

18.  StiHweQ  V.  Miles,  19  Johns. 
304;  Bailey  y.  Bogert»  1  Greenl.  186; 
78  Me.  24;  Salisbury  v.  Van  Hoesen, 
3  Hill,  77;  Bisbee  ▼.  Oleason, 
21  N^b.  534;  Jatrett  v.  State, 
5  Gill  &  Johns.  27;  Hunt  v. 
White,  1  Cart.  105;  Foteaux  ▼.  Le- 
page, 6  la.  123;  Ammons  t.  People,  11 
HI.  6;  Pratt  ▼.  McJtmkin,  4  Bieh.  5; 
Justices  V.  Willis,  3  Yerg.  461; 
O'Brien  v.  Strang,  42  la.  643;  Allen 
▼.  Tiffanyj  63  Cal.  16;  Hailey  v.  Boyd, 
64  Ala.  399;  Ordinary  v.  Heishon,  42 
N.  J.  L.  15.  But  a  guardian  cannot 
prevent  an  action  on  his  bond  by 
failure  to  account.  Wann  v.  People, 
57  m.  202.  As  for  chancery  bill  of  ac- 
count, in  case  of  guoH  guardianship, 
see  next  chapter.  As  to  abatement  of 
summary  proceedings  to  Account  by  the 
guardian's  death,  see  Harriey  v.  Har- 
vey, 87  in.  54. 

The  sureties  eannot  usuatly  he  sued 
until  the  guardian's  accounts  are  set- 
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posBible.^^  The  reason  is  that  the  balancieis  dxx^  from  the  guai^dian 
aiid  the  ezteut  of  Ins  liability  cannot  be  precisely  ascertained  until 
the  acQonutfl . are  presented;  mOreovery  the  failure  to  account  in 
obedience  to  judicial  m^ndate^  or  to  turn  over  the  property  ac- 
cording to  a  balance  s^hown  on  such  accounting,  fixes  the  delin- 
quency. Sc^  tooy  while  the  guardian  may  sue  his  ward,  after  the 
latter  attains  majority,  when  it  appears  that  the  final  indebted- 
ness ia  ia  his  own  favor^  he  must  wait  until  the  court  has  ascer- 
tained and  decreed  its  amount.*' 


tied  atid  lie  ttAU  tb  pay  what  is  dae. 
etaito  ▼.  Bii<A,  63  Ark.  218,  37  8.  W. 
SSt ;  Beakley  v.  Ounningliaiiiy  112 
Ark.  7];,  166  S.  W:  259;  Graff  ▼.  Mes- 
mer,  52  Oal.  686;  Htint  v.  White,  1 
Ind.  105;  United  BtateB  Fidelity  & 
QtULTtokiy  Ca.  ▼.  Jackson,  111  Hiss. 
752,  72  So.  150;  Wegner  ▼.  Wiltsie, 
23  Ohio  Cir.  Ot.  B.  302 ;  Fidelity  & 
Deposit  Oa,  of  Miiryland  ▼.  Sehelper, 
37  Tek.  Giv.  Ap|J.  303,  83  8.  W.  871 ; 
Pinnel!  t.  Hinkle,  54  W.  Va.  119,  46 
8.  E.  171;  odnira,  State  es^  rel. 
GarecMlbd  ▼.  Sl^&  (Mo.  1887),  6  6. 
'W.  71  (ward'  trho  has  realshed  ma- 
jdrity  majr  sue  sureties  withotit  ac- 
^sounting-) ;  State  ex  rel.  Leutert  v. 
Berger,  92  Md.  App.  631;  United 
^States  fidelity  &  Guaranty  Co.  v, 
Kash,  20'Wyo.  65,  121  P.  541  (reh. 
den.,  124  P.  269). 

14.  Mitchell  ▼.  Kefly,  82  Kan.  1, 
107  P.  782  (where  guardian  becomes 
insolvent  and  ^es)  Miller  v.  Kelsey, 
502--5840--Bender — Domestic  Relation 
100  Me.  103,  60  A.  717  (guardian  ab- 
sconded)'; Kure  V;  Hess,  83  N.  T.  8. 
773,  86  App.  Dfv'.  529  (absconded) ; 
Otto  ▼.  Van  Riper,  164  N.  Y.  536,  58 
N.  B.  643,"  79  Am.  St.  R.  673  (death 
of  guardian  in  another  State) ;  GKl- 
bert  V.  Gilbert,  13  Ohio  Cir.  Ct.  R. 
«9,  7  O.  C.  n.  68. 

.  \i.  Smith  V.'Phflbrick,  2  N.  H.  395 ; 
SiioUenberger 'ft  Appeal,  21  Pa.  St. 
337.  In  certain  peculiar  instances, 
where  the  extent  of  the  guardian's  li- 
ability has  been  otherwise  as  definitely 


determined  as  it  could  be  by  an  ac- 
counting, it  is  held  that  a  decree  may 
be  entered  against  the  guardian  for 
the  amount,  though  no  account  has 
been  taken.  Sage  ▼.  Hammonds,  27 
€hratt.  651 ;  and  even  that  an  account- 
ing is  not  a  prerequisite  to  an  action 
against  the  sureties.  Hughes  y.  City 
of  Auburn,  21  Hun,  316;  Long  y. 
Long,  142  N.  Y.  545.  See  McWilliams 
V.  Kalbach,  56  la.  110.  For  the  Illi- 
nois rule,  see  Mclntyre  y.  The  People 
Use,  103  Dl.  142.  But  an  accounting 
is  usually  a  prerequisite  to  suit  on  the 
bond.  In  an  action  on  a  guardian's 
bond  the  writ  should  be  indorsed  with 
the  name  of  the  person  for  whose 
benefit  suit  is  brouprht.  Prob.  Court 
of  Hopkinton  v.  Lamphear,  14  R.  I. 
291.  And  see  Tudhope  v.  Potts,  91 
Mich.  490. 

In  an  action  on  a  guardian's  bond, 
the  burden  is  oA  plaintiff  to  show  a 
breach  of  its  conditions;  while  in  ex- 
ceptions to  the  account,  the  burden  is 
on  the  guardian  to  justify  his  expend- 
itures, deductions,  and  allowances. 
The  State  ^x  rel,  "Wiseman  et  dl.  y. 
Wheeler,  127  Ind.  451.  But  whatever 
the  onus  in  items  of  account^  the  ulti- 
mate decision  rests  with  the  court  on 
a  settlement;  and  the  court  will 
neither  exercise  a  severity  which 
might  deter  prudent  men  from  ac- 
cepting such  trusts,  nor  sanction  a 
laxity  of  diligence  which  might  invite 
men  to  accept  for  gain.  Thompson  y. 
Thompson,  92  Ala.  546. 


L#iii'ilf«f :    .'  '  v^. 

^tt^HjnngOlHF'MiS'Me  concluded  in  the  absence 
«^Sf£C^aiS$!<8uS">lt  deliberiM;  adjudged 
tS'W^M/^d'&'VfHlili^  ^is  account  usually  in 
III Slg^.'l^  |iSk«lete  net  parties  to  the  pro- 
|'S^¥3''*'S^8>@<¥l  to  <>»  aecouoKng  of  tMr 

HP'- 


Uurtod .  .SUt«s  Fiaolity  £ 
ity  Co.'v.  Pittman,  183  Ala. 
So.  784;;  IiuiBotti  3?rwt  On.  r. 


aw.  300;  MinchcW  v.  Case   (Tei, 
■2'~j&'  HClUVpp.     ISIS.),    US    S:    -W.     366; 

''"ill 

91  Mo,  App.  133; 

'.  Beiger,  S2  Mo.  App.  031; 

y.  Bootli^S  Mo.  A^p.  Ki; 

liaut  BouBQ  V.  WUMey  (IBO*), 

__  Y.  S.  809,  r9«r«d;  Aoiue  v. 

■f^JS'.RftS.  lOS  N:  U.  a.  m.  120  App. 

!:*^^'^:is4raninwealth  T.  Bhoads,  3T  Pb. 

|OCi^?|^a|::SBi|i|«;  Braiden  v.  Merc«r>  44  Ofaio 

^''f.ii^^:^K^3ir;  MeClaar;  v.  Menkt,  109  ID. 

'Mooto   *   Wile   T,   Nkhola,   39 

>.      In   numerous   instaoMt, 

a  decree  reiulered  against  a 

_^_  ._  ian  is  held  noteoneluiive  against 

i|i|Kf^Ks  who  were  not  parties  to  the 

^>ccounting.     So  tkat  the  Utter 

w^mhow,  in  reduction  of  their  11a- 

3B&    that    the    guardian    failed   to 

■i£^^^  the  wards  with  boarding,  tn- 

'^Si^>  ar    hia    own   compensation,   or 

'  *''*TC  improper  charges  in  their  favor 

i&t  himself.      Davenport  v.  OliB- 

43  Conn.  67;  State  v.  HuU,  53 

;:62e;   Einsej  v.  SUte,  71   Ind. 

^inaciy  et  at.  v.  The  Btate  ex  rtl. 

I^^d.    63;    Hanser,    Guardian,    v. 

;S»5ft;  et   al,    76    Va.    731;    State   v. 

CK»gw,  61  Mo.  B44;  Sanders  v.  Toi- 

rSn^lin,  3  Be:xt.  249.    And  see  Uoora 

^^xander,  96  N,  C.  34.     So  may 

'i^l^reties  have  the  benefit  of  a  debt 

ilj  chargeable  In  aeconnt  witk 

;ard,  which  the  creditor  releases, 

tjtitde  to  the  guardian  person  allv. 

,  State,  71  Ind,  32,    Special 

may  be  aasessed  under,  some 

_     Jfstotutes,  on  a  defanlting  fuar- 

:£IliS^  bond.    Stroup  v.  State,  70  Ind. 

"■■  "     .  The  Stat» 
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principal,  either  in  the  original  proceedings  or  on  revision,"  and 
a  judgment  against  the  guardian  is  also  binding  on  the  sureties/' 
but  the  surety  may  plead  the  statute  of  limitations,**  and  is  not 
bound  by  the  reports  made  by  the  guardian.** 

K otwithstanding  a  final  settlement  ishowing  an  amount  due  from 
the  guardian  the  surety  may  'fehow  that  the  loss  occurred  before 
the  date  df  his  bond.^* 

§  965*  Sureties  Held  on  Breach  Occurring  While  Bond  Out- 
.   standing. 

The  sureties  are  in  general  liable  only  for  a  breach  occurring 
while  the  bond  is  Outstanding  and  not  for  losses  occurring  before 
the  execution  of  the  bond.**  However,  the  sureties  on  a  guardian's 
bond  conditioned  on  his  proper  settlement  on  termination  of  the 
guardianship  are  liable  for  a  conversion  prior  to  the  execution  of 
the  bond,"^  and  are  charged  with  a  debt  owing  by  the  guardian  to 
the  wards  at  the  time  of  his  qualification.** 

Where  a  guardian  misapplies  funds  the  sureties  on  his  bond  are 
liable  although  it  is  subaequentlj'  ordered  that  a  new  bond  be  filed 


ex  reU,  106  Ind.  251.  Sureties  cannot 
4iQt  up  their  principal 'b  misappropria- 
tion with  the  ward's  connivance  while 
under  age.  Judge  of  Probate  v.  Cook, 
57  N.  H.  450.  See  also  Scobey  v. 
Gano,  85  Ohio  St.  550 ;  Pogarty  et  al, 
V.  Beam  et  aL,  100  111.  366. 

17.  In  re  Scott's  Account,  36  Vt. 
297.  But  see  Curtis  v.  Bailey,  1  Pick. 
198.  In  an  action  on  a  guardian's 
bond  his  accounting  and  discharge  in 
court  cannot  be  attacked.  State  y. 
Slauter,  80  Ind.  597.  Sureties  cannot 
set  up  issues  as  to  the  guardian's  ac- 
count in  which  they  have  no  interest. 
May  and  Pasco  v.  May,  19^  Fla.  373. 
And  as  to  the  guardian's  neglect  to 
settle  accounts,  see  Judge  of  Probate 
V.  Grant,  59  N.  H.  547. 

18.  Baldwin  v.  State  of  Maryland, 
179  U.  S.  220,  21  S.  Ct.  105,  45  L. 
Ed.  160;  Parr  v.  State,  71  Md.  220, 
17  AtL  1020  J  contra,  Fidelity  &  De- 
posit Co.  of  Maryland  v.  M.  Bich  & 
Bros,,  122  Ga.  506,  50  S.  E.  338;  Bich 
4o  Bros^T.  Fidelity  &  Deposit  Co.  of 
Maryland,  126  Ga.  466,  55  S.  E.  336; 
National  Surety  Co.  t.  Bivcs'  Guar- 


dian, 164  Ky.  201,  175  S.  W.  351 
(default  judgment  not  binding) ; 
Commonwealth  v.  Bracken,  17  Ky. 
Law.  Bep.  785,  32  S.  W.  609;  Gilbert 
V.  Gilbert,  13  Ohio  Cir.  Ct.  B.  29, 
7  Ohio  Dee.  58  (Judgment  without 
notice  to  guardian  is  not  binding  on 
surety). 

19.  Perkins  v.  Cheney,  114  Mich. 
567,  7a  N.  W.  595,  4  Det.  Leg.  N.  696, 
68  Am.  St.  B.  495. 

80.  Lowry  v.  State,  64  Ind.  421 

21.  State  ex  rel.  and  to  Use  of 
Short  V.  Hardy  (Mo.  App.),  206  S. 
W.  904. 

22.  Howe  V.  White,  162  Ind.  74,  69 
N.  E.  684;  Cotton's  Guardian  v.  Wolf, 
77  Ky.  238;  JEtna  Indemnity  Co.  t. 
State,  57  So.  980;  American  Bonding 
Co.  of  Baltimore,  Md.,  v.  Fountain 
(Tex.  Civ.  App.),  196  S.  W.  675. 

23.  State  v.  Buck,  63  Ark.  218,  37 
S.  W.  881.  See  People's  Bank  k 
Trust  Co.  V.  Nelson,  37  Okla.  500, 
132  P.  493. 

24.  Johnson  v.  Hicks'  Guardian,  97 
Ky.  116,  .30  S.  W.  3,  16  Ky,  Law  Bep. 
827. 
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and  that  the  sureties  be  relieved  from  further  liability  on  the  bond. 
The  breach  having  occurred  while  the  first  bonds  were  current 
those  bonds  are  liable  to  all  damages  that  aocrue  to  the  wards  .on 
account  of  the  breach.  As  the  guardian  was  solvent  when  the 
new  bonds  were  given  the  sureties  on  the  new  bonds  are  also  liable 
when  he  becomes  insolvent  after  the  new  bonds  are  eseuted*  The 
amount  was  lost  because  the  guardian  failed  and  neglected  to  pay 
over  the  amount  to  the  wards  as  he  should  have  done  and  it  is 
immaterial  that  it  was  a  debt  due  from  the  guardian  himself 
which  he  failed  to  collect.  His  duty  to  collect  debts  rests  on  him 
more  heavily  when  he  was  the  debtor  by  his  own  wrongful  act 
than  it  would  if  he  had  merely  failed  to  collect  a  debt  from  some 
third  party." 

The  surety  will  be  liable  f pr  an  unwise  loan  while  the  bond  was 
ill  force  though  the  surety  was  discharged  before  maturity  of  the 
loan.^* 

§  966.  Sureties  on  Different  Bonds^  Special  Bond4« 

The  sureties  may  be  liable  to  an  action  by  the  succeeding  gnar- 
dian,^^  and  where  the  guardian  gives  a  statutory  bond  and  after 
devastavit  gives  a  common-law  bond  the  sureties  on  both  bonds  are 
liable.^*  Where  a  guardian  lias  filed  a  general  and  also  a  special 
bond  it  is  error  to  divide  the  devastavit  and  find  against  the  sure- 
ties on  each  bond  for  only  a  portion  of  the  sura  due  from  the 
guardian.'*  A  breach  of  the  guardian's  bond  caused  by  his  giving 
up  a  note  to  the  maker  cax^  only  be  continued  so  as  to  bind  the 
fluretiea  on  a  second  bond  by  the  guardian  carrying  the  note  for- 
ward to  a  final  settlement.**^    The  sureties  are  not  relieved  by  the 


25.  JEtna  Indemnity  Co.  v.  State 
(Miss.),  57  So.  980,  39  L.  R.  A.  (NT. 
S.)  961.  See  Diffie  v.  Anderson, 
(Ark.),  208  S.  W.  428  (sureties  on 
both  bonds  liable);  Remington  v. 
Hopson,  137  Ga.  95,  72  S.  E.  918 
(where  additional  security  is  ordered 
the  new  bond  is  cumulative).  See 
Union  Trust  Co.  v.  Zynda,  129  Mich. 
156,  88  K  W.  407,  8  Bet.  Leg.  N. 
902  (liability  on  bond  to  secure  prior 
defalcation). 

26.  Des  Moines  Savings  Bank  v. 
KrcU,  176  la.  437,  156  N.  W.  858. 

t7.  Southwestern  Surety  Ins.  Co.  v. 


Taylor  (OMa.),  173-  P.  831;  Etna 
Accident  So  Liability  Co.  v.  Langley 
(Okla.),  174  P,  1046  (validity  of 
appointments  of  guardians  cannot  be 
denied). 

28.  Matthews  v.  Mauldin,  142  Ala. 
434,  38  So.  849.  See  Smith  ▼.  Moore 
(S.  C),  95  S.  E.  351. 

29.  Remington  v.  Hopson,  137  Ga. 
95,  72  S.  E.  918.  See  United  States 
Pidelity  &  Guaranty  Co.  v.  Hansen, 
36  Okla.  449,  129  P.  60,  67;  In  ft 
Kress 's  Estate,  52  Pa.  Super.  Ct.  29. 

SO.  Lincoln  Trust  Co.  v.  Wollf,  91 
Mo.  App.  133. 
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mere  filing  pi  a  subseqiieiLi  bond/^  acd.  where  a.  i^ew.  bond  is  or- 
dered it  is  error  to  diecbarge  the  sureties  on  the  old .  bond  tintil 
the  new  is  approved.*^  The  succeeding  sureties^  possession  of 
estate  funds  is  the  possession  of  the  ward  as  affecting  the  lia- 
bilitj  of  the  original  sureties." 

Where  a  bond  runs  to  three  wards  jointly  the  liability  of  the 
sjareties  to  each  ward  is  limited  to  on^-third  the  amount  of  the 
penalty/*  and  where  separate  bonds  are  given  for  each  ward  the 
sureties  are  only  liable  on  each  bond  to  the  ward's  proportion  of 
the  penal  sum  of  the  bond,*' 

Where  a  special  bond  is  reqpiired  for  sale  of  real  estate  the 
sureties  on  the  general  bond  are  not  liable  for  the  proceeds,*'  but 
the  sureties  on  the  special'  bonds  ar«  liable  and  cannot  deny  the 
validity  of  the  proceedings.*^ 

The  guardian  cannot  enlarge  his  liability  on  his  general  bond 
by  taking  and  charging  hiioflelf  with  funds  of  the  ward  which  he 
had  no  legal  right  to  receive  and  for  which  a  special  bond  should 
have  been  given.**    . 

The  sureties  on  a  special  bond  are  not  liable  for  the  miaap- 
propriation  of  funds  hdt  arising  from  the  sale  of  the  property.' 


Z9 


SI.  B:an>ar  ▼.  Peeple;  SiO  M  34»,  Va.  372,  »6  S.  fi.  483;  KeBter  ▼.  Hill, 

82  15.  B.  816   (affg.  13^  HI.  App.  1;  4S  W.  Va.  611,  26  S.  B.  376.     See 

Bush  V.  State,  19  Ind.  ApjJ.  5123,  49  Allen  v.  Kelly,  171  N.  T.  1,  62$  N.  E. 

N.  '  E.    88»5    Mida!etdn*«   A^m^    v.  5188,  67  N.  Y*  S:  «7;  55  App.Divi  454. 

Hchfllej,  21  Ky.  l«w.  T08j  6^  8;  W.  See  Heed  ▼.  Hedgesj  16  W;' Va.  167; 

97*;'  Miller  v.  Kelsey,  100  Me;  103,  txmtra,  Soutberri  Sui^ly  Co.  t.  Burnoy, 

60  A.  117.  34  Okla.  552, 126  P.  748.   See  Undy  v. 

82.  Miller  V.  Miller,  21  Ter.  Civ.  Rudy,   145  Ky.  245,  140  S.'  W.  192 

App.  382,  63  S.  W.  363.  (sale  of  land  void  where  ito  ^eeial 

88.    (€iV.    App.    1907)    Mo6i*«    v.  ItatA  given). 

HaUBeom;  103  B.  ^f:  665  (jiidg.  bod.  87.  Donn^U  v.  Dansby  (Okla.),  159 

[Qnp,  1908],  101  Tex.  8921,  106  8.  W.  P.  317. 

876).  88.  Allen  v^  Kelly,  171  N.  Y.  1,  63 

84.  United  States  Fidelity  &  Guar-  N*  B.  588,  67  N.  Y.  S.  97,  65  App. 

anty  Co.  V.  Naflh,  20  Wye.  66,  121  Div.  454.     See  Bank  of  Guritersville 

Pi  541  (reh.  den.,  124  P*  1^69).  v.  United  States  Fidelity  ^  Guaranty 

«5.  Pa.rkdr  ▼:  Wilson,  98  Airk:  553,  Co.    (Ala.),  75  So.   168-  (surety  not 

136  H3.   W.   981    (stay   <yt  jodgment  liable  for  funds  received  by  guardian 

granted,  99  Ark.  344,  187  S.  W.  986).  in  his  individual  capacity). 

86.  State  v.  Peterman,  66  Mo.  App.  89.  Smith  ▼.  Gamett  (Okla.),  161 

257;  Alen  v.  Fahy,  63  N.  Y.  S.  1681,  P.  1083;  National  Surety  Co.  of  New 

30  Misc.  877;^  CotnitiOAwealth  ▼.  Am-  Toilt  r.  W^hingtoti   (Okla.),  ItO  P. 

drican  Bonding  Co.,  212  Pa.  865,  61  1142  Kftox  v.  Cruel  (Okla.),  183  P. 

A.   939;    Findley  ▼.   Findley,   42  W.  427. 
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§  967.  For  What  Acts  Of  Guardian  is  Surety  Liable. 

The  sureties  are  liablie  generally  for  all  money  which  the  guar- 
dian should  pay  and  does  Hot "  for  defalcation/*  taxes**  losses, 
caused  by  the  negligence  of  the  guardian/'  as  for  failure  of  the 
guardian  to  collect  assets/*  or  to  invest  funds,*^  or  from  unauthor- 
ized investment^,**  not  for  losses  made  in  good  faith/^ 

Failure  of  a  guardian  to  file  his  inventory  is  a  breach  of  his 
bond,  but  the  damages  assessed  will  be  nominal  only  unless  actual 
damages  are  proved.** 

Failure  to  comply  with  an  invalid  order  of  the  court  doe^  not 
constitute  a  breach  of  the  bond.** 


40.  Behlee  V.  Darrow'a  Hotate,  65 
Mich.  362,  32  N.  W.  717;  State  ex 
rel,  Gregory  v.  Horton,  101  Mo.  App^ 
701,  74  B.  W.  1117;  The  Ordinary  v. 
fioplei  (Ni  J.  Blip:  1396),  36  A.  769 
(failure  to  pay  over  assets  to  a  new 
guardian  is  not  a  breach,  unless  on 
showing  new  guardian  properly  ap- 
pointed); Rouse  T.  Whitney,  103  IC. 
Y.  S.  899,  53  Misc.  56  (judg.  revd., 
Same  v.  Payne  [19^07],  105  N.  T.  S. 
549).  Bee  Bick  &  Bros.  y.  FideUty  & 
Deposit  *  Co.  of  Maryland,  126  Ga. 
466,  55  S.  E.  336. 

41.  Steinhart  ▼.  Gregory,  176  Ala. 
868,  58  So.  266;  National  Surety  Co. 
V.  State,  181  Ind.  54,  103  N.  E.  105; 
Lincoln  Trust  Co.  v.  Wolff,  91  Mo. 
App.  133  (surrender  of  note  to 
maker) ;  State  ex  reh  Leutert  ▼. 
Berger,  92  Mo.  App.  631;  Ordinary 
V.  Wolf  son,  65  N.  J.  Law,  418,  47  A. 
457  (failure  to  turn  over  money 
found  due  as  on  accounting) ;  South- 
em  Surety  Co.  v.  Jefferson  (Okla.), 
174  P.  563  (fraud  of  guardian); 
Municipal  Court  of  Providence  v. 
United  States  Fidelity  &  Guaranty 
Co.  (B.  I.)>  103  A.  996  (although 
stock  taken  be  considered  as  realty) ; 
Allen  V.  Stovall,  94  Tex.  618,  63  S. 
W.  863  (money  teceived  in  settlement 
of  litigation,  although  guardian  had 
no. right  to  make  settlement)*;  Mann 
V.  Mann,  119  Va.  630,  89  S.  E,  897 
(money  received  for  condemnation  of 
land). 


42;  Baldwin  v;  State  of  Murylaiid, 
179  U.  S.  220,  21  S.  Ct.  105,  45  L. 
Ed.  160  (affg.  89  Md.  587,  43  A. 
857),  (taxes  assessed  after  ward  be- 
came* bf  age,  but  befoore  gnar^n 
stated  a  fin^  aoeount). 

4S.  Layne  ▼«  Clark,  152  ]Sy.  310, 
153  S.  W.  437. 

44.  Ames  v.  ^ilHamd,  74  Miss.  404, 
20  Set.  877;  State  ex  re?.  Brebangh 
V.  Bolte,  72  Mo.  272,  4  Mo.  App.  599. 

45.  United  States  FideUty  &  Guar- 
anty Co,  V.  Taggart  (Tex.  Civ.  App.), 
194  8.  W.  482. 

46.  Leach  v.  Gray  (Ala.),  77  So. 
341;  American  Bonding  Oo.  of  Balti- 
more ▼.  People,  46  Colo.  394,  104  P. 
81;  Des  Moines  Savings  Bank  v. 
Krell,  17$  la.  437,  156  N.  W.  858 
(unwise  loan) ;  State  ex  rel.  Mount  v. 
Smith,  139  Mo.  App.  101,  120  &  W. 
614  (taking  title  to  land  in  his  om 
name);  Empire  State  Surety  Co.  v. 
Cohen,  156  N.  Y.  8.  935,  93  Mise. 
299. 

47.  State  ex  rel.  Garesohe  ▼•  Slevin 
(Mo.  1887),  6  8.  W.  71;  United 
States  Fidelity  ft  Qnaran^  Co.  v. 
Jackson,  111  Miss.  752,  72  So.  150 
(mere  failure  of  bank  in  which  funds 
deposited  does  not  operate  ipeo  facto 
as  a  breach). 

48«  Buchanan  v.  State,  106  Ind. 
251,  6  N.  E,  614;  Miller  ▼.  Kelsey, 
100  Me.  103,  60  A.  717. 

49.  Harter  v.  Miller,  tl  Kan.  469, 
73  P.  74. 
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If  the  gnjirdian  uses  the  funds  of  his  ward  in  his  own  business 
this  aiaouHts' to  a  conversion  rend^ing  the  snrety' liable." 

The  refusal  of  a  guardian  to  pay  for  the  maintenance  of  the 
ward  out  of  property  unjier  h^s  eontrol.coQstJLtritf^  ^.kreach  of 
the  bond  for  which. a. creditor  may  bring  suit  on  the  bond.*^ 

The  sureties  inay  be  liable  to  a  creditor  of  the  ward  if  the 
guardian  turns  over  to  the  ward  assets  instead  of  using  them  to 
pay  the  creditor/* 

§  968.  Interiest,  Costs  and  Penalty; 

The  sureties  are  liable  for  interest  from  the  date  of  the  ^6ttl^ 
ment  with  the  giiardia^  of  his  accounts,^  a^d  foi*  interest  on  an- 
nual balances  which  tho  gaardian  has  used  in  private  spectt- 
lations.*!* 

In  an  action  on  a  guardian's  bond  interest  should  not  be  coiifi- 
poured  after  ib^  marriage  of  the  wardy°°  and  the  surety  is  not 
liable  for  interest  after  the. death  of  the*  guardian  until  the  ward 
demands  a  settlement  froui  the. surety/*  Sureties  on  a  guardian's 
bond  are  liable  for  costs  awarded  against. him«^^- 

The  penalty  imposed  on  a  guardian  who  fails. to  make  an  annual 
report  cannot  be  recovered  by  the  ward  against,  the  sureties  in 
an  action  on  the  guardian's  bond  for  failure  to  account  for  and 
pay  over  the  ward's  money/* 

§  969.  In  What  Capacity  Guardian  Acting. 

The  sureties  on  a  guardian's  bond  are  liable  only  for  his  acts  as 
guardian  and  not  for  acts  of  the  guardian  while  acting  in  a  sepa- 
rate capacity,'*  and  are  liable  for  all  property  held  as  guardian 
although  received  before  his  appointment/* 

The  liability  of  the  sureties  on  the  guardian's  bond  can  be 

Bonding  Co.  of  Bfiltunore,  Md.,  t. 
Fountain  (Tex.  Civ.  App.),  196  8. 
W.  676. 

57.  PiuUipB  ▼.  Liebmaim,  41  K.  T. 
8.  1020,  10  App.  Div.  128,  75  N.  T. 
8.  1386. 

58.  Townsend  v.  8tem  (la.  1&04), 
99  N.  W.  570. 

58.  In  re  Banaieri  57  N.  Y.  8.  650^ 
26  Mise.  5S2  (as  guardian  ad  Mem), 
See  Newmaa  v«  Flowers'  Ouafdian, 
134  Ky.  557,  121  8.  W.  652. 

00.  Tanner  t.  Skinntery  74/  Ky;  (11 
Bush),   120. 


50.  United  8Ute8  Fidelity  &  Guar- 
anty Co.  y.  8tate,  40  Ind.  App.  136, 
SI  N.  E.  826. 

51.  State  T.  Fidelity  h  Deposit  Co. 
of  Maryland  (Md.),  104  A.  378. 

58.  J^robate  Court  of  Exeter  t. 
Carr,  27  B.  I.  184,  61  A.  171. 

58.  Beakley  v.  Cunningham,  112 
Ark.  71,  165  8.  W.  859. 

54.  Gay  t.  Whidden,  64  Fla.  295, 
59  8d^,8«6. 

55.  FinneU  ▼.  O'Neal,  76  Ky.  176. 

56.  Freedman  v.  ValUe  <Te«.  Civ. 
App.  1903),  75  8.  W.  322;  American 
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texmiiaated  if  he  ceases  to  hold  securities  as  guardian  but  holds 
them  in  some  other  capacity,  but  this  mu^t  .appear  by  some  iiDe* 
quivocal  act.*^ 

§  970.  For  What  Propert7  Sureties  Liable. 

Sureties  are  liable  only  for  property  which  actually  came  into 
the  guardian^s  hands  during  the  period  of  the  bond,**  including 
personal  estate  or  rents  of  real  estate.** 

The  sureties  are  liable  for  all  money  which  came  into  the 
possession  of  the  guardian  prior  to  his;  qppoiiitmejit  in  the  aboenee 
of  evidence  that  he  had  before  his  appointment  eoBTerted  it  to  his 
own  uae/^  i^cluditig  losses  on  property  placed  in  charge  of  the 
guardian  before  the  execution  of  the  bond.** 

The  sureties  on  the  guardian's  bond  are  chargeable  with  funds 
whioh.the  guardian  as  administrator  ie  directed  to  deposit  to  the 
eredit  of  himself  as  guardian  although  he  had 'previously  as  admin- 
istrator misappropriated  such  fund«.** 

Where  the  wards  compensated  the  guardian  for  their  main- 
tenance by  their  services  to  him  the  sureties  on  his  bond  cannot 
<lefend  an  action  by  showing  the  guardian  was  p6br  and  needed  the 
funds  for  their  support.*^  ' 

Where  on  the  guardian's  death  a  portion  of  his  estate  was  paid 
to  the  ward  as  a  dristributee  the  surety  may  set  oflF  such  amount 
against  his  liability  on  .a  devasiavit^^       • 


51.  State  exr^»  B.cfgp6B  v.  Btaneh, 
112  Mo.  fl61,  20.  .S.  W.  69^3. 

52.  American  Bonding  Co.  of  Balti- 
more V.  People,  46  Colo.  394,  104  P. 
81;  Rudy  v.  Rudy,  145  Ky.  245,  140^ 
8.  W,  192,  Sea  Newberry  ▼.  Wilkin- 
son, 199  F.  673,  118  C.  C.  A.  Ill 
(affg.  decree  [C.  0.1,  190  P.  62) 
(stiMties  ©^topped'  by  guardian  *«  re- 
eeipt  showing  he  had  received  funds)  ; 
GiJhim  y.  Parker's  Ouardian,  30  Ey. 
Law  Rep,  1191,  100. 9.  W.  820  (where 
guardian  removed  to  another  State, 
irhere  he  was  appointed  again) .  ' ' 

63.  Reed  v.  Hedges,  16  "W.  Va.  167; 
Jennings  v.  Parr,  62  S*  0.  3()6,  40  S. 
H  663. 

64.  In  re  Guardianship  of  Fardette, 
83  N.  Y.  8.  521,  86  App.  Div.  50; 
Loftin  T.  Cobb,  126  N.  C.  56,  35  6.  E. 


230    (money  •  which    came    into    his 
hands  as.  administraitor) . 

65.  Beakley  v.  Cunningham,  132 
Ark.  71,  1(55  8.  W.  259;  State  «p  rel 
JohuBton  v."  "Obited  States  Pidelitr  4 
Guaranty  Co.,  188  Mo.  App.  700,  176 
S.  W.  542;  Smith  V.  Moore  (8.  C), 
95  S.*  E.  351  (except  in  flagrant 
cases). 

66.  In  re  Noll,  154  N.  Y.  765, 
49  N:  E.  1101,  41  n,  Y.  8.  765,  10 
App.'  Biv.  356,  75  K  Y.  8.  1161. 
See  In  te  Switier,  201  Mo.  66,  98  8. 
W.  461;  Switzer  v.  Switzcr,  Id. 

67.  Bell  ▼.  Kinneer,  101  Ky.  371,  40 
S.  W.  686,  19  Ky.  Law  Rep.  545,  9 
Ky.  Law  Rep.  172. 

68.  American  Bonding  Co.  of  Balti- 
more V.  Logan  (Tel.  Civ.  App.  1910), 
132  8.  W.  604. 
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§  97U  Puty  of  Sureties  na  to  Estate. 

The  sureties  on  the  guardian's  bond  are  under  ao  duty  after 
hia  death  to  take  possession  of  the  .propcMj'  or  to  manage  it^** 
and  the  surety  is  not  bound  to  actively  Q<miBem  hLmaelf  with  the 
settlement  of  the  guardian's  apconnts  and  his  failure  to  do  lliis 
does  not  render  him  liable  as  participating  in  the  guardian's 
f raud/°  Dhe  surety  on  a  bond  whi(:h  has  hew  disdiarged  cannot^ 
because  of  devastavit  prior  to  his  discharge^  require  the  guardian 
to  pay  into  court  funds  in  his  hands.^* 

§  972.  Surety  Taking  Collateral. 

A  surety  may  always  take  security  from  his  principal  for  his 
own  indemnity,  and,  if  default  occurs,  reimburse  himself  from 
the  principal's  own  property  like  any  other  creditor.  But  it  stands 
to  reason  that  the  surety  of  a  guardian  cannot  secure  himself  by 
any  pledge  of  the  ward's  property;  for  this  Would  be  permitting 
fraud  in  order  to  prerent  fraud,  and  th6  infant's  pretended  security 
would  be  to  him  no  security  at  all*'* 

§  973.  Contribution  Among  Sureties. 

Equity  allows  sureties  to  enforce  contribution  as  among  tiiem- 
selves.  Thus,  if  co-sureties  on  one  bond  pay  the  whole  amount  of 
a  deficiency,  they  may  use  the  other  bond  to  obtain  a  proportional 
reimbursement.''*  So  where  there  are  three  co-sureties,  and  one 
proves  insolvent,  the  surety  who  has  responded  in  damages  to  the 
full  extent  may  compel  his  solvent  co-surety  to  pay  him  one-half 
of  the  amount.''* 

§  974.  Stibrogation  of  Suretieg. 

Where  s^ureties  are  compelled  to  respond  in  damages  for  the 
default  of  their  guardian,  they  may  seek  indemnity  ffom  his 
property;  they  are  entitled  to  be  subrogated  to  the  reipedies  of 


«9.  Garrett  ▼.  Beese,  99  Ga.  494, 
27  S.  E.  750. 

70.  N^-trberry  t.  Wilkinson,  199  P. 
673,  118  0.  C.  A.  ill  (aifg.  decree 
[C.  C.l,  190  T,  62). 

71.  Hooks  V.  Fidelity  A  Deposit 
Co.  of  Maryland,  135  Ga.  396,  69  S. 
E.  484. 

72.  Poultney  v.  Randall,  9  Bosw. 
232;  Poster  V.  Bisland,  23  Miss.  296; 
Miller  v.  CfemaB,  22  Ark.  274 ;  Hbwell 
▼.  Cobb,  2  Cold.  104.   It  is  not  against 


public  policy  for  the  gnardian  to  de- 
posit part  of  the  ward's  securities 
with  the  surety  as  indemnity.  BogierB 
▼.  Hopkins,  70  Ga.  454. 

78.  Commonwealth  ▼.  Cox,  36  Pa. 
St.  442.   Bee  Baugh  ▼.  Boles,  35  Ind. 

524. 

74;  Waller  ▼.  Campbell,  25  AW. 
544.  See  State  Y.  Paul's  Ex'r,  21  Mo. 
51;  Jamison  v.  Crosby,  11  Humph. 
273;  Hocker  t.  Woods,  33  Pa.  St. 
466';  Haygood  t.  HeEooa,  49  Mo.  77. 
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the  ward  against  their  principal,!  subject)  howe^'er,  to  'equities 

against  the  W9ii.^^       • 

§  975.  Limitation  of  Action. 

To  all  suits  on  guardians'  bonds  thercl  is  a  limitation  prescribed 
by  law,  which  is  different  in  the  difiFerent  States.'*  Where  no 
special  period  is  fixed  by  law,  the  ordihary  limitation  to  suits  on 
sealed  instruments  must  be  held  to  apply." 

An  action  accrues  on  a  guardian's  bond  only  when  an  order  is 
entered  upon  an  accounting  removing  or  discharging  the  guardian, 
and  the  statute  of  limitations  does  not  Ixjgin  to  run  until  that 
time." 
§  976.  Effect  of  Fraudulent  Settlement,  with  Ward.     . 

Xo  fraudulent  and  deceptive  settlement  of  the. guardian  with 
his  ward  on  the  latter's  majority,  nor  even  the  court's  approval 
thus  induced,  can  shield- sureties  when,  the  whole:  transaction  is 
set  aside  on  judgpient.^a  void,^*  and  thja  war4  on  .setting  aed<jLe  a 
settlement  with  the  guardian  may  ,recoyer.;pl,the»sureties  ii  they 
have  not  changed  their  position  relying  on  the  settlement. *° 

§  977.  Ward's  Right  to  Impeach  Fraudulent  Transfers. 

*'A  fraudulent  transfer  of  property  by  the  surety  of  an  insolvent 
guardian  may  be  impea'cTied  oh  the  ward^s  behalf.^^  ' .    '     ' 
§  978.  Release  of  Sureties. 

A  dischars:^  of  the  guardian  will  relieve  the. surety,"  but  the 
surety  is  liable  for  a  balance  due  at  the  time  of  the  discharge," 

:•  .♦'     :      i    '\    j:  '   ^  "  '       ..     •  •.  '  •      •   -       ••    •       .•■■•.'.             "  ' 

75.  Adams  v.  Gleaves,  10  Lea,  367;  193;  Parr  v.  State,  «  IUj^.  220;  State 

State  V.  Atkins,  53   Ark.  303.     And  v.  Branch  (18^4),  Mo.     See  Greenup 

see    as    to    proceedings    against    the  v^  United  States  H4elit7  &  Gbiaiynir 

lands  of  a  deceased  guardian.     Rich-  Co.,  1/59  Ky.  647,  167  S.  W.  910  (20 

ardittiT.  Day,'20  8.  C.  412;  '  montha'   delay   is  bar    to   attacking 

76;  State  v.  Hughes,  15  Xhd*  104^;  •     settlement).       :•       >'• 

Johnson    v.    Chandler,    15,  B.    Monr.  80.  Baum  t.  HartnuMm^  226  QL  160, 

(K7.)  584;  Loring  v.  Alline,  9  Cuah.  80   N.   E.   711    (revg.    122   lU.   App. 

(Mass.)    68,     And    see    Favorite    t.  444).. 

Booher,  17  Ohio  St.  548.  81.  Benson  v.  Benson,  70  Md.  253. 

77*  Benson  v.  Benson,  70  Md.  253.  .       88.   Haden   v.   Swepston,   64   Afk. 

As   to   time    of   a   guardian's   "dis-  477,  43  8.  W.  393;  Thomas  v.  Thomas, 

/  charge."     Orjeans  .  Probate  Court  v.  126  Ark.  579,  191  8.  W.  287;  Greenup 

Child,  51  Vt.  82. .  Cf .  Motes  v.  Mad-  .   v.  United  State*  Fidelity  &  Guaranty 

den,  14  S.  C.  488.  Co.^  159  Ky.  6^7,  167  8.  W.  910   (20 

78.  United  States  Fidelity  &  Guar-  months  *  delay  is  bar  to  attacking  set- 

anty  Co.  v.  Citizens  State.  Bank,  36  tlement).. 

N..D.  16,  161  N.  W.  562,  L.  R.  A.  88.  Boyd  v.  Witjiers,  103  Ky.  698^ 

lOlgE,  326.                                        .  46  S.  W.  13,  20  Ky.  Law  Bep«  511, 

71k  Douglass  V.  F«rri3,  138  N.  Y.  . 
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and  a  final  redeipt:  in  full  may  not  be  conclusive  where.givQn  by  the 
waard/*  -  Tke  sutefcies.will  be  relieved  by  placing  ftmds  in  "the 
name  of  the  wazcl  in  the  hapds .  of  the  court  and  hy  a  oomplete 
accounting  on  revocation  o£  the.;  guardian's  appointtnentw"^  A 
surety. will  in  general  be  relieved  only  by  the  proper  paymei^t  qf 
the  money  in  tha  bands :  of ,  the  guardian*^^  Where  letters.: of 
guardianship  are  revoked  because  of  the  failure  of  the  guardian 
to  file  his  accounts  the  court  has  no  power  at  the  succeeding 
term  as  against  the  guardian's  sureties  to  annul  such  revocation." 
The  surety  is  not  relieved  by  the  mere  fact  that  the  court  has 
failed  to  take  proper  steps  to  force  the  filing  of  an  inventory." 

The  liability  of  one  surety  will  not  be  abated  by  the  abate- 
ment of  an  action  against  the  other." 

Statutes  in  many  States  authorize  the  sureties  to  be  released  by 
making  direct  application  to  the  court,*®  but  the  release  of  a  surety 
does  not  protect  him  from  liability  for  a  devastavit  already  in- 
curred.*^ Such  a  release  will  be  construed  consistently  with  the 
statutes  providing  therefor.** 


84.  Beedle  v.  State,  62  Ind.  26  (to 
enable  guardian  to  settle  with  court) ; 
Vick  V.  Ferrell,  85  S.  E.  549  (where 
ward  ignorant). 

86.  Fidelity  &  Deposit  Co.  of  Mary- 
land V.  Husted,  128  Md.  275,  97  A. 
370. 

86.  State  t.  Fidelity  &  Deposit  Co. 
of  Maryland  (Md.),  104  A.  278; 
State  ex  reL  Scott  ▼.  Greer,  101  Mo. 
App.  669^,  74  S.  W.  881. 

87.  Wallace  v.  Swepston,  74  Ark. 
520,  86  B.\  W.  398,  109  Am.  St.  R.  94. 

88.  Mahan  v.  Steele,  109  Ky.  31,  58 
S.  W.  446,  22  Ky.  Law  Rep.  546. 

89.  Layne  v.  Clark,  152  Ky.  310, 
153  S.  W.  437. 

90.  National  Surety  Co.  of  New 
York  V.  Morris,  111  Ga.  307,  36  S.  E. 
690  (even  for  reasons  other  than  the 
misconduct  of  guardian  in  conduct  of 
the  trust) ;  Means  v.  American  Bond- 
ing Co.  of  Baltimore  (Ga.  App.),  98 
S.  E.  399;  Kendrick  v.  V^ilkinaon,  18 
Ind.  206;  Rush  v.  State,  19  Ind.  App. 
523,  49  N.  839 ;  Clymer  v.  State  (Ind. 
App.),  109  N.  E.  431;  In  re  Pope's 
Estate,  103  Me.  382,  69  A.  616;  Rice 


V.  Wilson,  129  Mich.  520,  89  N.  W. 
336,  8  Det.  Leg.  N.  1055  (discharge 
void  where  without  notice  to  ward) ; 
In  re  American  Surety  Co.  of  Ne.7 
York,  115  N.  Y.  S.  860,  61  Misc.  542; 
United  States  Fidelity  &  Guaranty 
Co.  V.  Hansen,  36  Okla.  449,  129  P. 
60,  67 ;  Etna  Accident  &  Liat)ility  Co. 
V.  Langley  (Okla.),  174  P.  1046; 
Reed  v.  Duncan  (Tenn.  Ch.  App. 
1900),  59  S.  W.  402  (although  no  for- 
mal petition  is  presented) ;  Brehm  v. 
United  States  Fidelity  &  Guaranty 
Co.,  124  Wis.  339,  102  N.  W.  36.  See 
American  Bonding  Co.  of  Baltimore 
V.  Logan  (Tex.  Civ.  App.  1910),  132 
S.  W.  894  (after  death  of  guardian 
bond  cannot  be  released). 

An  approved  guardian's  bond  can- 
not "be  released  even  by  the  court  with- 
out the  consent  of  all  parties  in  in- 
terest. Commonwealth  v.  American 
Bonding  Co.,  245  Pa.  535,  91  A.  938. 

91.  American  Bonding  &  Trust  Co. 
V.  Coons  (Okla.),  166  P.  887. 

92.  Des  Moines  Savings  Bank  v. 
Krell,   176  la.   437,   156  N.  W.  858. 
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The  amouzit  of  the  liabilitj  on  a  guardian's  bond  will  not  be 
reduced  by  the  mere  granting  of  an  application  by  tifte  guardian 
to  have  it  reduced  where'  no  such  application  was  made  hy  die 
surety  and  the  bond  was  never  changed.** 

93.  Commonwealth     v.     Amerioan       (jtidg.  mod.   [Snp.  1908],  101  Tex* 
Bonding  Co«,  245  Pa.  535,  91  A.  938.       298,  106  B«  W.  870). 
6«e  Moore  v.  Hftn^Qm,  108  Q.  W*  666  x 
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BiGH'm  AJSTD  XIABILITISS  OP  THS.  WAB1>. 

Btcvum  97^.  Oenetal  Rights  of  the  Watd. 

980.  Boctrine  of  ISeetloii  aa  to  Wotdii  InaaiM  or  Infant* 

981.  Insane  Persons  and  Infanta  CofttvaiBted. 

982.  Jtesponsibilitj  of  Guardian  to  Ward  as  Wrongdoer,  &e. 

983.  Ward's  Action  or  Bill  for  Account. 

984.  Limitations,  Laches. 

985.  Ward's  Right  to  Becover  Embezzled  Property,  Ac. 

986.  Fraudoletfl  TraiMiaetions  8et  Aside  on  Ward's  Behalf. 

987.  Ward's  Bightft  to  Batify  or  Bcrpn^i^  Transfieticuia  ^  Guar- 

dian, Estoppel. 
i988.    Besulting  Trusts;  Guardian's  Misuse  of.  Funds;   Purchase  of 
Ward's  Property,  Ac. 

989.  Transactions  Between  Ouardian  and  Waiid;  Undaa  Isfluanee. 

990.  Situation  of  Parties  at  Final  Settlement  of  Accounts. 

991.  Transactions  After  Guardianship  is  £nded.  .  . 

992.  Marriage  of  Ward  Against  Consent  of  Chancery  or  Guardian. 

§  979.  General  Rights  of  the  Ward. 

Having  treated  at  length  of  the  rights  and  liabilities  of  guar- 
dians^ their  appointment  and  removal,  and  the  settlement  of  their 
accounts,  it  only  remains  for  -as  to  consider  the  powers  and  duties 
of  the  ward  himself.  Some  of  these  have  been  already  noticed 
incidentally;  others,  so  far  as  minor  wards  are  concerned,  fall 
within  the  scope  of  Infancy;  but  a  few  legal  principles  remain 
for  discussion  under  the  present  head,  to  which  we  shall  now  di- 
rect the  reader's  attention, 

§  980.  Doctrine  of  Election  as  to  Wards,  Insane  or  Infant. 

There  is  a  distinction  to  be  drawn  betwe^i  infant  watds,  and 
insane  persons  or  spendthrifts  under  guardianship.  As  to  the 
former,  the  law  recognizes  a  growing  responsibility,  as  it  were, 
on  their  part;  a  postponement  of  many  rights  and  duties  to  the 
period  of  maturity,  but  not  utter  and  total  suspension  or  loss. 
Hence  sales  made  and  contracts  performed  while  an  infant  ward's 
disabilities  last  are  frequently  held  subjected  to  his  future  ap- 
proval, being  treated  ad  neither  absolute  nor  yet  void  in  the  mean- 
tima  Hence  is  that  principle  of  election  so  constantly  asserted 
at  law  on  his  behalf;  hence,  too,  the  right  he  exercises,  when  of 
age,  of  passing  in  review  accounts  old  and  almost  forgotten^  to 
ascertain  the  balance  justly  due  him.     Bat  as  to  insane  persons 
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and  spendthrifts,  tiheir  responsibilities  are  for  tlie  time  blotted 
out;  the  disability  may  be  temporary  or  it  may  be  permanent; 
but  while  it  lasts,  it  is  oomplete;  .and  it  may  be  essential  that 
transactions  on  their  behalf  should  stand  or  fall,  irrespective  of 
their  choice,  land  bi&yond  the  possibility  of  their  future  interfer- 
ence. This  suggestion  we  throw  Qut  simply  by  way  of  ca;uJtion; 
for  while  Ikhe  «ame  principles  are  constantly  applied  by  inference 
to  all  wards  alike,  it  is  unsafe  to  draw  broad  conclusions  or  argue 
with  confidence  from  mere  analogies  between  these  different  classes 
of  wards.** 

§981.  Insane  Persons  and  Infants  Contrasted. 

Thus  it  is  asked  whether  an  insane  person  undet  guardianship 
can  make  a  will,  if  in  fact  compos  mentis.  Clearly,  questions 
of  mental  capacity  and  undue  izifluence  may  arise  whenever  a 
will  is  presented  for  probate.  And  prima  facie  an  insane  person, 
if  not  a  spendthrift,  under  guardianship,  is  non  compos  mentis, 
and  his  testamentary  capacity  may  well  be  doubted.  It  is  settled, 
however,  in  various  States  that  a  valid  will  may  be  executed  by  a 
person  under  such  guardianship,  notwithstanding  the  circum- 
stances of  his  situation ;  the  fact  of  tesjtamentary  capacity  at  the 
date  of  execution  being  open  to  proof.'*  As  to  the  contract  of  a 
spendthrift  or  insane  person  made  before  he  was  placed  under 
guardianship,  the  law  favors  the  guardian's  right  of  disaffirmance 
to  a  certain  extent,  notwithstanding  the  ward  was  an  adult  when 
the  contract  was  made ;  on  the  ground,  apparently,  that  the  person 
now  a  ward  was  not  fit  to  make  a  contract  in  his  own  right  which 
should  bind  his  estate.*'    And  yet  the  rule  here  must  differ  greatly 


S4.  Thus,  in  Vermont,  it  is  held  that 
a  spendthrift  may  be  compelled  to 
^ve  security  to  the  town  of  his  set- 
tlement against  loss  by  his  becoming 
chargeable  afterwards  as  a  pauper,  as 
a  condition  for  his  release  from  gnar- 
4i«n8hip.  WilUston  v.  White,  11  Vt. 
40. 

96.  Breed  v.  Pratt,  18  Pick.  115. 
The  letters  of  guardianship  afford 
prima  facie  proof  of  testamentary 
incapacity,  but  nothing  concl^sive, 
save  perhaps  where  one  is  adjudged 
an  idiot.     Schouler,  Wills,  §§  81,  82. 

8«.'  Coombs  r.  Janvier,  2  Vrooni, 
240;  Chandler  v.  .Rimmons,  97  Mass. 


508.  But  see,  as  to  the  wife's  agency 
to  manage  his  business,  Motley  t. 
?ead,  43  Vt.  «33.  The  eontraet  of  a 
person  not  under  guardianship  bnt  of 
unsound  mind  is  not  necessarily  void, 
but  win  be  held  voidable  or  not,  ac- 
cording to  cirenmstaiuses.  Oopenrath 
V.  Kienby,  83  Ind.  18.  And  see,  as  to 
vesting  chattel  mortgage  rights  in  the 
innocent  mortgagee,  where  the  mort- 
gage was  made  by  one  apparently 
sane  aad  aot  declared  insane.  Fay 
V.  Burditty  81  Ind.  433.  Also,  as  to 
an  insane  person 's  note,  taken  by  one 
without  notice  of  his  insanity.  Shonl- 
trra  v.  Allen.,  51  Mich.  529.     Cf.  Ed- 
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froan  ttat  ftppiieablfe  to  infants.  An'  irfsane  perscfn  havrng-no  legal 
guardian  may  sne by  feiay  competent  persoh  a» hisnext  friend,  and 
the  question  of  sanity  or  insanity  involved  in  ^the  tratosactiort  may 
be  tried  collaterally.*^ 

^  982.  Responsibility  of  Guardian  to  Ward  as  .Wrongdoer,  &0* 

For  assault. and  battery,  a  ward,.  Jike  all  .othw. persons,  is  en- 
titled to  damages.  But  where  his  guardiaj^  U  the  ^ffeitder,  there 
are  technical  difficulties  in  the  way. of  maintaining  a  auit.  Many 
authorities  allow  an  infant  to. sue  hid  gimrdiail  by  next  friend 
for  a  tort ;  though  a  spendthrift,  it  is  said,  cannot  do  so.  His 
remedy  may  be  found  in  getting  the  guardian  removed  for  mis- 
conduct and  securing  the  appointment, of  a  successor,  or  perhaps 
obtaining  his  discharge  from  guardianship  altogether. .  An  action 
can  then  be  brought  by  himself  or  the  new  guardian,  as  the 
case  may  be*  The  guardian,  may  in  all  cases  be  lield  criminally 
responsible  for  an  injury  committed." 

A  guardian  may  be  restrained  by  injimction.  from  committing 

waste.    So  he  is  responsible  for  damages  thus  occasioned ;  and  it 

.  has  been  held  that  a  judgment  against  sureties  on  the  guardian'^s 

bond  for  waste  committed  bv  the  guardian  will  not  before  ^afis- 

wards  v.  Davenport,  20  Ted.  B.  756,  made  by  the  ward  before  he  was  de- 
Tvhere  one  was  jiHainly  incapable.  An  clared  insane,  the  negligence  of  the 
insane  person's  deed  of  real  estate  gaardian  in  defending  is  imputable 
is  treated  with  great  disfavor.  to  the  ward'  Weems  v.  Weems,  73 
Bogers  v.  Blackwell,  49  Mich.  192.  Ala.  462.  When  a  lunatic  is  sup- 
Tho  guardian  may  maintain  a  bill  in  ported  at  an  asylum,  a  valid  personal 
equity  for  a  reconveyance.  Warfield  debt  i3  created,  and  proceedings  may 
y.  Fisk,  136  Ma»3.  219.  And  he  be  taken  to  mortgage  his  estate  to  se- 
flhould  not  attempt  to  ratify  a  con-  cure  payment  thereof.  Agricultural 
Teyance,  or  convey  without  judicial  Ins.  Co.  v.  Barnard,  96  N.  Y.  525. 
Authority .  Funic,  Guardian,  V.  Bontch-  A  person  thtis' under  guardianship 
ier,  ^34  Ind.  68.  The  legal  dissbUity  may  with  the  guardian's  assent  es- 
of  spendthrifts  (and  semble  of  the  tablish  a  domicile  sufficient  for  pro- 
insane  under  local  statute)  begins  bate  of  his  will.  Culvert  Appeal,  48 
when  the  guardian  is  appointed  and  Conn.  165.  And  the  ward  may  some- 
gives  bond.  BlaJke  v.  Potter,  61  Conn.  times  change  his  own  domicile,  if 
78;  Afyer  v.  Tighe,  151  Mass.  354.  mentally  competent,  where  the  pre- 
Aji  insane  person  under  guardianship  mature  death  of  his  guardian  pre- 
u»ually  continues  liable  to  suit  and  eludes  an  assent.  Mowr  v.  Latham, 
the  personal  service  of-  summons.    Tn-  17  B.  T.  480. 

^ersoU    T.    Harrison,    Afi   '^fich.    234;  97.  Beese  v.  Beese,  89  Ga.  646. 

and  eases  cited.    The  guardian  shouW  98.  Mason  v.  Mason,  19  Pick.  506; 

also  be  summoned  and  defend.     Jus-  The  State  v.  Willotighby,  76  Mo.  21 S. 

tice  v.  Ott,  87  Oat.  530.     Tn  a  suit  As  to  ari  insane  ward,  see  89  Ga.  65B. 

.against  his   guardian   on  a  contract  A  guardian  has  been  held  liable  in 
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faetioiL  bar  %  fl^uit  by  tjUe  ^ardy  against  one  who  participated  in  the 
waste.'*  Tbei  ^ard  nujiy  also  &ue  for  use  apd  oaeupation,  altfaougb 
be  l^as  a  general  guardiw*^  Where  i  one  asawoes  to  be  guardian 
or  agent  of  a  guardian,  and  enters  an  infant's  landa^  the  infant 
may  elect  to  treat  him  as  a  wrongdoer,  and  bring  trespass,  or 
<jharge;>him  a^  a^ardian.^  Bo  where  a  guardian  wrongfully 
holds  over.  But  the  ward  cannot  sue  his  guardian  for  money  had 
and  received.  Hie  proper  eourse,  at  leist  in  this  country,  is  to 
institute  proceedings  for  the  latter's  removal,  with  settlement  of 
accounts,  and  then  to  sue  for  breach  of  the  official  bond.*  For  a 
tiort  committed  upon  a  third  person  by  the  ward,  the  guardian  is 
not  usually  liable;  at  least  not  directly.*  And  in  general  it  is  so 
desirable  to  deprive  the  guardian  of  all  possession  and  control  of 
his  ward's  estate,  when  the  ward  has  a  civil  grievance  against 
him,  that  the  latter's  suit  in  damages  ought  to  be  at  least  accom- 
panied by  proceedings  for  removal  of  the  guardian  from  his  trust. 

§  983.  Ward's  Action  or  Bill  for  Account 

■ 

WJhenever  guardianship  has  been  terminated,  an  action  of  ac- 
count liee  in  favor,  of  the  ward.  And  this  action  is  brought  by 
the  new  guardian,  or  by  next  friend ;  or  by  the  ward  himself,  if 
the  period  of  his  legal  disability  has  expired.  While  his  guar- 
dianship discontinues,  chancery  permits  the  ward  by  next  friend  to 
file  his  bill  against  the  guardian  for  account.  All  this  seems  to 
apply  rather  to  chancery  than  probate  guardians;  since  direct 
proceedings  for  account  in  the  court  which  issued  letters  of  guar- 
dianship, followed  by  removal  of  the  guardian,  if  unfaithful,  and 
suit  on  his  probate  bond,  a*fford  the  infant  under  such  guardian- 
ship an  ample  and  expeditious  remedy.  But  for  chancery  guai^ 
dians,  purely  testamentary  guardians^  and  qtiaei  guardians,  and 
under  peculiar  circumstances,  the  more  expensive  and  complicated 


damages  for  corrapting  the  virtue  of 
his  ward.  Brittain  v.  Ganaady,  96 
Ind.  266. 

99.  Powell  T.  JoneSy  1  Ired.  Eq. 
337.  See  Bank  of  Virginia  v.  Craig, 
6  Leigh,  399. 

1.  Porter  v.  Bleiler,  17  Barb.  140. 
See  Senaemaa's  Appeal,  21  Pi^.  St. 
331;  Sawyer  v.  Knowles,  33  Me.  208. 
And  see  Chilton  v.  Cabiness,  14  Ala. 
447 ;  Wilson  ei  aL  v.  Galey,  Gnardiaa, 
103  Ind.  937   (statute).    Cf.  Bonner 


y.  Evans,  89  Ga.  656 ;  Ponllaine  et  al. 
v.  PouUain,  76  Ga.  430. 

8.  Shennan  v.  BalloQ,  8  Cow.  304; 
Blomfield  v.  Eyre,  8  Beav.  250. 

8l  Brooks  v.  Brooks,  11  Cash.  18; 
Thomdike  v.  Hinekley,  155  Mais. 
263.  Tke  general  guardian  refosing 
to  eoUeet  the  purchase  price  of  land, 
action  nmy  be  brought  in  the  ward's 
behalf  by  a  guardian  cd  Uiefii.  Peter- 
son V.  Baillif,  53  Minn.  386. 

4.  Garrigus  t^  B}^$,  95  Ind.  598. 
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process  of  tk  bill  in  equity  beooin^s  the  neeesdory  resorts  And  thit 
in  England  is  still  the  nituBil  course:  cxf  proeedine,  wluie'  ixt  mbsit 
parts  of' the  United  Btatee  it  h^  graduaEy  gone  omi  of  uise  or 

has  been  superseded  in  great  measure  altogether."  But  in  soma 
cases  of  qwM  guardianship  in  this.  coi!ii[ftry,-*t-  the  probftte  cbiirt 
having  no  jumdiction  at  all  in  the  premi8ea,«-*'a  ^luasi.  ward  on 
reaching  ftdl  age  has  been  allowed  to  sue  in  itosttnipsit  for  money 
in  tho  quasi  jguardian's  hands;  far  hexe^  as  it  would  appear^  ihe 
old  action  of  account  was  always  pr^er^^  In  oohsidezing  ia  ward^s 
actidm  at  law  on  reaching  full  age,:.  State  practice  conoedes  often 
li  choice' of  remedies  to  the  ward  even  where  probate  intervention, 
is  proper  for  compelling  an  account  in  oourt.  Thus  the  guardian's* 
failure  to  settle  and  pay  over  within  a  reasonable  time  after  the 
ward's  disability  ends,  has  been  considered  of  itself  a  breach  of 
the  condition  of  the  probate  baniJ,  entitling  the  ward  to  sue  at  once 
his  late  guardian.  But  if  the  ward,  as  he  should  more  prudeiitry 
do,  goes  into. court  and  has  a  balance  found  by  its  adjudication 
against  the  guardian,  he  may  treat  the  failure  of  the  guardian  to 
pay  the  amount  as  a  new  breach  of  the  condition  of  the  bond, 
dating  from  the  time  of  default  in  performing  the  court^s  order.* 
And  the  guardian's  failure  thus  to  pay  over  in  accordance  with  the 
court'3  decree  creates  such  a  debt  in  the  ward's  favor  that  the 
remedy  of  th^  ward  is  not  exclusively  confined  to  a  suit  on  the 
guardianship  bond,  but  he  may  instead  sue  in  his  own  name,  at 
his  own  choice.*  In  short,  the  general  theory  is  that  oh  the 
infant  ward^s  attainment  of  majority  the  guardianship  over  him 

5,  MoneU .  v.  Monelli  5. .  Johna^  .Ch.,.  a  part^.       Black  y.,  Kaiaer,  91  Kj. 

aSSi-Lintont  y.  Wallce?,  8  Fla.  ).44;  438.     Minter  v.  Clark,  93  Teim*  459,. 

Swaa..Y«  Dept,  2nMdv  Ch.  Ill;  I«moa  ^^d  .equit7  ii)  peculiar  and  complin 

T.   Hansbarger,  6   Gratt.   301;    Ma^«  cated  cases,  where  the  probate  juris- 

lung '^•.M«Mming,..61  Oa«  ldi7;  l^ac-  dietioii  appears  ina<lequate,  will  apply 

phers.    Inf.    259,    348;    Fanning  .y^  it  xemedies  on  the  adiilt  ward's  ap^ 

CJhadwipk,    3  .Fick.    424;    Jonea    y.  pliioBtion.    Camp>  Re,  126  N.  Y.  377. 

Beverly,  45  Ala.   161.    ;  The  safeties  A^  .T^here  the  guardikia  in  posaessio];^ 

imdcp   a    void  pypba'te    appointing t  ha?  himself  a  life  tenant  ^b  interest  iit 

may  thus  be  held  responsible  together  the  fund* 

wiUy  the.  principal*.  Corbitt  v.  Carroll,  6.  Pickering  v.  De  Bochemont,  45. 

50  Ala.  315.     As  to  appointing  a  le-.  N,  H.  67;  Field  y.  Torrey,  7  Vt.  372. 

c^l«ser  .op  the  wane's  bill  for  acconnt,  7.  People  v.  Seelye,  14ft  HI.  i89.   ,  • 

8e«  8iagetv.  Hammond^,  ^7  Gxatt;  6^U  a.  People  y^  Seelje,  146  lU.  189. 

T9*.  tl)^^  ward's    action    against    h^  ,9.  Cobb  ▼.  Kempton^  154  Mass.  266, 

gopirdi^n  to  compel  a  8ettlementy.«the  An  ^nalogoos  rule  prevaila  in  the  ad^ 

surety  on  the  piardian  's  bond  wk^rc  niinistration  of  estates.  And  see  Lam- 

such  bond  was  given  should  be  made  bert  ¥.  Billheimer,  125  Ind.  519. 
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tfisa  /ado  t^rminatee;  only  that  £or>  c<mv«ni^iit  piirpp&es  bene- 
ficiai  to.  him  a  judicial  super  vision  and  control,  is  exerci^d  for 
brinj^ng: about  a  ixishiiesstlike  adjustment  <^  the  late  conoerus  of 
his  wardship* 

The  ward  may  on  attaining  Ms  majority  bring  action  against 
the  guardian  fpr^mouey  due,^®  or  for  services  rendered,*^  after  the 
guardian  has  fettled  his.  aeoouiits  with  the  probate  court.'*  A 
ward  under  age  cannot  compel  an  accounting^*  except  iu  equity.** 
Where  the  ward  dies.  bef6re  dettlement  it  must  be  had  with  his 
legal  representative.^^  A  new  guardian  appointed  may  compel  an 
accoimting  with  his  predecessor.^^  A  guardian  ele  s&n  tart  is  not 
entitled  as  of  right  to  an  accounting*" 

*  •* 

i  ■  I  4  r 

§  984.  Limitations,  Laches. 

^  The  ward's  right  to  call  his  guardian  to  account  may  be  barred 
by  limitation,  ccMuputed  from  the  time-  he  becomes  competent  to 
act.  In .  Pennsylvania  it  is  said  that  the  same  principle  applies 
aa  in  other  legal  proce^ings;  a^d  eighteen  years^  delay  after 
the  ward  attains  majority  has  been  held  fatal  to  a  suit.**  But  in 
Illinois  the  rule  is  differently  stated,  and  the  guardian's  liability 
to  account  is  there  considerer  to  last  as  long  as  the  bond  con- 
tinues in  force;  the  citation  to  account  before  the  probate  court 
being  merely  a  means  to  ascertain  delinquency  as  the  foundation 
of  a  suit,  and  not  of  itself  a  suit  at  law  or  in  equity.**  The  former 
may  be  regarded  as  the  true  doctrine  for  chancery  guardianship  or 


10.  Smith  V.  Smith,  210  P.  947; 
State  V.  Joest,  46  Ind.  233,  235 ;  Hays 
V.  Walker,  90  Ind.  105 ;  Hix  v.  Dun* 
can  (Tex.  Civ.  App.  1907),  99  S.  W. 
422  (altough  defendant  retired  as 
guardian  before  irard  reached  major- 
ity) ;   Scoville  v.  Brock,  76  Vt.  385, 

57  A.  967  (for  failure  to  sell  stocks). 

11.  Ziedeman  t.  Molasky,  118  'Mo. 
App.  106,  9^4  S.  W.  754 ;  Champlin  v. 
Slocnm  (R.  I.),  103  A.  706  (adult  by 
second  guardian  m«iy  sue  first  guar- 
dian for  services). 

12.  Campbell  v.  Scott,  3  Ind.  T.  462, 

58  S.  W.  719;  Ludowig  v.  Weber,  35 
La.  Ann.*  579;  Cobb  v.  Kempton,  154 
Mass.  266,  28  X.  E.  264;  Hopkins  v. 
Erskine  (Me.),  107  A.  829.  See  con- 
tra, Jones  V.  Jones,  91  Ind.  378  (set- 
tlement not  necessary). 


18.  MeMurray's  Estate,  107  la. 
648,  78  N.  W.  691;  Ghiillebert  t. 
Grenier,  107  La.  614,  32  8o.  238 
(unwise  ward  married  eaimot  compel 
an  accounting  where  not  emanci- 
pated). 

14.  Peek  t.  Bramaa  (lad.  1888)  8 
Blackf.  141. 

15.  Livermore  ▼.  Ratti,  150  Cal. 
458,  89  P.  327. 

18  Cobleigh  ▼.  Matheny,  181  HI. 
App.  170. 

17.  StuU  V.  Benedict,  10  Cal.  App. 
619,  102  P.  961. 

18.  Bones'  Appeal,  27  Pa.  8t.  498. 
See  Magrudcr  v.  Ooodwin,  P.  ft  H. 
561 ;   Adams  v.  Beriere,  59  Oft.  783. 

18;  Gilbert  v.  Guptfll,  34  IB.  118. 
And  see  last  chapter. 
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proceediujsjs  m  th^  njatttce/df  a  bill  for  acoount ;  the  latter  for  pro* 
hs^ie  guardianshipw .  Thegaardiaji'9  administrator  in  either  case/  if 
the  guardian  dies^  should  close  up  the  trust  aoconnts,  if  not  already 
settled,  befdre  he  makes  distribution;  since  te  m^y  otheirwise  re* 
main  liable  for  many  years.**  But  in  most  States  the  general 
subject  of  limitation  in  all  trusts  is  expressly  regiilated  by 
statute.**  :  .  . 

Short  delays  by  the  ward,  after  coming  of  age,  to  inquire  ac- 
counts  and  instifute'  a  suit  'bn  the  bond,  are  not  to  be  construed 
to  the  prejudice  of  his  rights  against  either  guardian  or  sureties." 
But  one  who  bias  been  ulider  guardianship  is  chargeable  with  con- 
structive notice  of  the. probate  papers  on  file,  and  proceedings  in 
the  court  relative  thereto,  and  should  prosecute  his  rights  sea- 
sonably.** And  special  circumstances,  such  as  a  final  settlement 
with  the  ward  in  connection  with  lapse  of  time,  make  the  barrier 
stronge;r.** 

A  suit  for  failure  of  a  guardian,  to  reedem  from  a  foreclosure 
is  barred  by  laches  when  it  is  brought  twenty  years  after  the 
plaintiff  has  come  of  age  and  after  the  guardian  had  died  and 
thirty-fire  years*  after  the  transaction  complained  of  although  the 
plaintiff  claims  that  he  has  just  learned  of  his  interest  in  the 
property.  The  death  of  the  guardian  and  the  lapse  of  years 
renders  laches  an  equitable  defence  to  the  suit.^ 


ao.  Mu88er  t.  Oliver,  21  Pa.  St. 
362.  See  Felton  v.  Long,  8  Ircd.  Eq. 
224;  MiteheU  y.  WilKamB^  27  Mo. 
399;  Pearson  v.  McMiUan,  37  Miss. 
5S8 ;  Horton  et  ol.  ▼.  HastingSy  .12S 
Ind.  103.  Equitable  elaim  of  ward, 
allowed  against  deceased  guardian's 
estate  in  Dodson  v.  McKelvey,  93 
Mich.  263. 

SI.  No  statnte  of  limitationa  begms 
to  run  before  the  ward 's  legal  disabil- 
ity actually  ends.  Minter  v.  Clark,  92 
Tenn.  459.  And  peculiar  cireumstanees 
wiU  require  equity  to  extend  the 
•  period.  Matter  of  Petition  of  Camp, 
126  N.  Y.  377. 

aa.  Pfeiffer  v.  Knapp,  17  Fla.  144. 

28.  Robert  v.  Morrin,  27  Mich.  306. 
The  ward  reaching  age  should  either 
compel  the  guardian  to  ^ttle  his  ac- 


eounti  or  obtain  a  judgment  on  tho 
bond,  before  proving  a  elaim  against 
the  estate  of  his  insolvent  guardian. 
Murray  v.  Wood,  144  Mass.  195.  No 
action  by  the  ward  lies  at  law  fbr 
moneys  in  the  guardian's  hands  until 
his  aceonnta  have  been  settled  ia 
court.  Kugler  v.  Prien,  imp.,  62  Wis. 
24S.  And  see  Gillespie  v.  Winn,  65 
Cal.  429,  But  where  settlement  is  de- 
layed, suit  lies  on  the  guardian 's  bond 
in  a  fit  case  before  his  final  settle- 
ment. The  State  to  the  Use  of  Kocb 
V.  Beeper,  82  Mo.  57. 

34.  Bailsback  v.  Williamson,  88  HI. 
494.    See  §  389. 

25.  Sweet  v.  Lowry,  123  Minn.  18, 
142  N.  W.  882,  47  L.  B.  A.  (N.  S.) 
451. 
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§  985.  Ward's  Right  to  Recover  Bmbeszled  Property,  Ac 

Courts  of  icbancer  J  will  always  aid  the  ward  in  recovering  prop- 
erty embezzled,  concealed,  or  conveyed  away  in  fraud  of  his  ri^ts. 
The  prpper  mode  of  procedure  is  by  biU  in  equity^  And  while  a 
probate  guardian  6U3peqted  of  fraud  should  be  cited  to  account, 
it  has  been  held  that)  his  estate  being  indolvetii;  tod  his  sureties 
irresponsible^  it  is  not  necessary  for  the  ward  to  sue  them. before 
lie  can  file  a  bill  ta  recover  such  property  da  he  ca^  tpaee^**  A 
summary  process  in  the  nature  of  an  inquiaitipn  is  provided  by 
statute  in  some  States^  for  asQcrtaining  the  whepreabouts.of  stolen 
and  missing  property  belonging  to  wards,  by  means  of  which  all 
suspected  persons,  including  the  guardian  himself^  can  be  sum- 
moned before  the  probate  court  to  answer  lawful  inquiries  under 
oath.*^  And  a  writ  of  ne  exeat  is  sometimes  issued  to  protect  a 
minor's  interest,  where  the  latter's  property  has  heesn  squandered 
or  embezzled,  and  the  guardian  is  about  to  abscond.** 

Where  a  guardian  squanders  the  funds  of  his  ward  they  may  be 
followed  into  the  hands  of  any  person  who  receives  them  with 
knowledge  of  the  trust.** 

§  986,  Fraudulent  Transactions  Set  Aside  on  Ward's  Behalf. 

Fraudulent  transactions  cannot  stand  as. against  the  ward.  And 
in  cases  of  this  sort,  equity  will  go  to  the  substance  rather  than 
the  form,  in  order  to  ascertain  the  real  motives  of  one  who  pro- 
fesses to  turn  over  trust  property  to  third  parties,  and  justice 
will  be  done  if  possible.  Where  a  guardian,  for  instance,  trans- 
fers a  note  with  words  importing  trust  to  his  private  creditors  as 
security  for  his  own  debt,  the  ward  can  follow  it  into  their  hands, 
or  against  other  parties,  and  istop  payment,  whether  stifficient  con- 
sideration was  paid  by  the  holder  or  not.'*  But  in  all  cases  of 
this  sort,  third  parties  should  have  some  notice,  actual  or  con- 
s:tructive,  of  the  existence  of  a  trust;  otherwise  they  cannot  be 
made  to  suffer  loss  further  than  the  usual  rules  of  stolen  property 
apply."  Rights  of  wards  to  real  estate  are  frequently  protected 
on  ^ese  principles.  Thus,  where  a  mother  interested  in  certaii) 
lands  with  her  children  obtained  partition  after  b^ing  appointed 

36.  Hm  V.  Mclntire,  39  N.  H.  4io,  N.  D.  16,  161  N.  W.  562,  L»  B.  A. 

.JI7.  Bbwrmxn  v,  Br^wer^  11  «G«q^,  1918E,  326. 

2ia            ,      .  3a  Lockhart  ▼.  Phmips,  1  Ired.  £q. 

28.  People  v.  Barton,  16  CoL  75.  342;.  Lemley.  ▼..  Atwood,  65  N.  C.  46. 

29.  United  States  Fidelity  &  Gnar-  31.  HiU  y.  Johnston,  3   Ired.  Eti- 
anty  Co.  v.  Citizens'  State  Bank,  36  432. 
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their  gtiairdifl»^;  Ik)^^}!^  in  the  premises,  and,  without  paying  the 
full  purchase-money,  gave  a  mortgage,  taking  an  assignment  to 
hwaelf  as  guardian,  the  claim  of  the  mortgagee  with  notice  was 
postponed  to  the  children's  share.**  So  where  a  guardian  who  held 
a  mortgage  in  his  own  right  agreed  with  the  mortgagor  to  sub- 
stitute  the  ward's  money  fw  his  own,  letting  the  securities  re- 
main as  before,  this  was  held  to  be  an  equitable  investment  of 
the  ward's  money,  and  good  against  any  subsequent  disposition 
which  the  guardian  might  mak^  while  in  failing  circumstances, 
to  secure  his  own  creditor.**  The  guardian's  collusion  vnth  third 
parties  to  defeat  any  equity  of  the  ward  in  land  cannot  prevail 
against  the  ward  who  seeks  in  season  to  set  the  conveyance  aside.*^ 
And  in  any  strong  case  of  an  illegal  sale  of  the  ward's  property 
contrary  to  statute,  and  the  conversion  of  the  proceeds  to  the 
guardian's  own  use^  a  ward  has  not  only  his  remiedy  upon  the 
guardian's  bond,  but  can  repudiate  the  sale  and  recover  his 
property.^*^ 

But  fraud  is  a  question,  of  evidence.  And  the  payment  of  a  debt 
to  a  guardian  before  it  is  due  is  not  sufficient  in  itself  to  establish 
an  unfair  purpose.  Hence  it  was  decided  in  a  North  Carolina 
case,  that  where  one  owing  a  bond  to  a  guardian  in  failing  circum- 
stances, the  bond  being  in  behalf  of  the  ward,  and  not  yet  due, 
held  also  a  note  against  the  guardian  himself,  which  he  gave  to  an 
attorney  to  collect,  with  explicit  instructions  not  to  make  an  ex- 
change, but  to  collect  the  note  given  him,  and  with  the  proceeds  to 
take  up  the  bond  due  the  guardian,  and  such  attorney  received  a 
bank  check  from  the  guardian,  and  believing  the  money  to  be  in 
bank,  and  that  the  che<^  was  as  good  as  money,  returned  the  note 
to  the  guardian,  and  took  up  the  bond  in  his  hands,  these  acts 
having  been  performed  in  good  faith,  the  ward  could  not  pxirfirue 
his  former  debtor.** 


82.  Messervey  y.  BareHi,  2  HHl  Ch. 
567. 

83.  iBvettson  ▼.  Evert(M>n>  6  Paige, 
644.  In  this  oase  the  creditor  had  not 
even  noticie  of  the  "ward 's  rights.  And 
see  Gannkway  v.  Ta{)ley,  1  Cold.  572; 
Bobinson  t.  Bobinson,  22  la.  427. 

S4.  Beazlev  ▼.  Harris,  1  Bush,  533. 
Bee  McPntland  t.  Oonke^  44  DL  4tf6. 

Yl 


85.  State  ▼.  Mnrraj,  24  Md.  310. 
See  infray  §§  787,  788. 

86.  Wynne  v.  Benbnry,  4  Jones,  Eq. 
395.  And  see,  as  to  frau^  generally,. 
Story,  Eq.  Juris,  §§  317-320;  Harri- 
son ▼.  Bradley,  5  Ired.  Eq.  136;  Daw- 
son y.  Massfy,  1  Ball  &  B.  329 ;  Heniy 
▼.  Pennington,  11  B.  Monr.  55. 
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§  987.  Ward's  Rights  to  Ratify  or  Repudiate  Transactions  of 
Guardian;  Estoppel. 

We  have  seen  that  the  transactions  of  a  guardian  on  bdialf  of 
his  infant  ward  are  valid,  if  within  the  scope  of  his  general  powers, 
or  authorized  by  the  courts  of  equity ;  sustainable,  though  neither 
within  the  scope  of  his  powers  nor  previously  authorized,  if  the 
court  afterwards  deems  them  prudenit  or  beneficial  to  the  ward; 
in  other  cases,  subject  to  the  ward's  own  disaffirmance  on  reaching 
majority.  Herein  consists  the  infant's  right  of  election.  Few 
acts  of  the  guardian  can  be  pronounced  valid,  except  in  the  sense 
that  they  are  authorized,  either  generally  or  specially,  by  the  court 
which  exercises  supervision ;  and  few  of  his  transactions  can  be 
so  utterly  without  authority  as  to  be  absolutely  void  per  se.  The 
general  rule  of  election  recognizes,  then,  two  principles :  first,  the 
privilege  of  the  infant  ward,  on  attaining  full  age,  to  avoid  his 
guardian's  doubtful  transaction;  second,  the  right  of  courts  of 
equity  to  control  this  privilege  by  interposing  to  pronounce  the 
transaction  good.  The  whole  doctrine,  therefore,  seems  in  strict 
accordance  with  that  more  general  rule,  that  the  accounts  of  the 
guardian  are  open  to  the  inspection  of  the  ward  at  majority,  and 
may  be  disputed  down  to  the  smallest  item.  And  where,  as  in 
the  case  of  probate  guardians,  settlements  out  of  court  do  not 
dispense  with  final  returns  for  preservation  and  public  record,  the 
tendency  of  the  decisions  must  be  in  favor  of  bringing  the  question 
of  affirmance  or  disafiirmance  of  the  guardian's  transaction  before 
the  court,  instead  of  leaving  it  to  acts  of  the  late  ward  in  pais. 
These  principles  suffice  for  general  appldcation  to  compromises, 
submissions  to  arbitration,  investments  and  reinvestments  of  per* 
sonal  propertj^  and  similar  transactions,  undertaken  by  the  guar- 
dian on  the  strength  of  a  previous  order  of  court,  or  at  the  risk  of 
its  subsequent  approval.*'  Yet  statutes  sometimes  interpose  to 
render  such  transactions  absolutely  perfect  on  permission  of  the 
court.  And  where  the  guardian's  position  in  a  transaction  is  that 
of  trustee  of  an  express  trust,  the  transaction  will  conclude  the 
ward."  Infants,  as  we  shall  see  elsewhere,  are  incapable  of  assent- 
ing during  infancy  to  anything  prejudicial  to  their  property 
interests;   and  any  consent  so  procured,  if  not  actually  void,  can 

S7.  Barnabv  v.  Barnaby,  1  Pick.        .  9$^  Loehr  y.  Oolbom,  98  lad.  94. 
221.    See  supra,  ehs.  6,  8. 
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at  all  events  be  retracted  after  the  infant  reaches  majority,  except 
so  far  as  tlie  court  rightfully  controls  his  choice." 

The  ward  is  not  estopped  by  the  unauthorized  a(?ts  of  the  guar- 
dian,**  and  the  ward"  while  under  age  cannot  even  by  requesting 
an  unauthorized  act  estop  himself  from  complaining  of  it.** 

The  ward  may  ratify  the  guardian's  unauthorized  acts  after  he 
comes  of  full  age.*- 

But  tbe  ward  may  be  barred  by  the  lapse  of  time  alone,  or  of 
time  in  connection  with  his  own  acts,  from  disaffirming  in  law  or 
equity  his  own  transactions  or  his  guardian^s  unauthorized  acts*; 
though  to  be  barred  by  his  own  acts  in  all  such  transactions,  it 
should  appear  that  he  acted  after  termination  of  his  disability, 
with  deliberation  and  on  full  knowledge  of  the  essential  facts.** 
Thus,  where  a  guardian  has  exceeded  his  ward's  income  in  pur- 
chasing for  him  a  horse  and  buggy,  there  will  be  a  ratification 
presumed  from  circumstances  showing  that  the  wiard  used  them 
"^  After  majority  and  received  the  proceeds  of  their  sala** 

But  mere  silent  acquiescence  in  a  guardian's  unlawful  and 
prejudicial  acts  is  not  readily  treated  as  debarring  the  wisird  from 
asserting  his  rights  at  majority ;  and  to  estop  the  latter  by  ratifi- 
cation, that  ratification  should  be  clear  and  founded  upon  a  knowl- 


9B,  Part  V.y  chs.  2,  3. 

40.  Hobbs  V,  Naahville,  0.  &  St.  L. 
Rj.  Co.^  123  Ala.  602,  26  So.  139,  82 
Am.  St.  B.  103;  Brandan  v.  Greer, 
95  Mias.  100,  48  So.  519;  Draper  t. 
Clayton,  87  Neb.  443,  127  N.  W.  369; 
Wipff  V.  Heder  (Tex.  Civ.  App.  1897), 
41  6.  W.  164;  Headley  v.  Hoopen- 
garner,  60  W.  Va.  626,  55  8.  E.  744. 

41.  Beynolds  ▼.  Garber-Buick  Co., 
149  N.  W.  985,  L.  B.  A.  1915C,  362. 

42.  Dale  v.  Dale  (Arlt),  203  S.  W. 
258  (receipt  in  full) ;  Brandau  v. 
Greer,  95  Miss.  100,  48  So.  519  (on 
proof  of  ftiU  knowledge  only) ;  Hoyt 
V.  Dollar  Sav.  Bank  of  the  City  of 
New  York,  175  N.  T.  S.  377.  See 
(Civ.  App.)  Merrill  t.  Bradley,  121  S. 
W.  561  (certified  questions  answered), 
102  Tex.  481,  11^  S.  W.  297. 

48.  Pish  V.  Miller,  1  Hoff .  Ch.  267 ; 
Binion  v.  Miller,  27  Ga.  78;  Scott  t. 
Freeland,  7  8.  4^  M.  409;  Humie  v. 
Hume,  3   Barr,   144;    Worreirs   Ap- 


peal, 23  Pa.  St.  44;  Sherry  ▼.  Sans- 
berry,  3  Ind.  320;  Penn  v.  Heisey,  19 
111.  295;  Tradef  v.  Lowe,  45  Md.  1; 
Ferguson  ▼.  Lowery,  54  Ala.  510; 
Singleton  v.  Love,  1  Head,  357;  Mac- 
pbers.  Inf.  538-543;  Lee  v.  Brown,  4 
Ves.  361;  Cory  v.  Gertcken,  2  Madd. 
40;  AUfrey  v.  Allfrey,  11  Jur.  981; 
Manson  v.  Simplot,  119  la.  94 j  93  N. 
W.  75;  Manion  v.  Conley,  22  Ky.  Law 
Rep.  850,  59  S.  W.  11  (two  years) ; 
Davis  V.  Bichards,  22  Ky.  Law  Bep. 
590,  58  S.  W.  477;  Jones  v.  Jones, 
51  La.  Ann.  636,  25  So.  368;  In  re 
Klunck,  68  N.  Y.  S.  629,  33  Misc. 
Bep.  267;  Baylor  v.  Fulkerson's 
Ex'rs,  96  Va.  265,  31  S.  £.  63.  See 
Young  V.  Downey,  150  Mo.  317,  51 
S.  W.  751;  Le  Boy  v.  Jacobosky,  136 
N.  C.  433,  48  S.  B.  796,  67  L.  R.  A. 
977. 

44.  Caffey  v.  McMichael,  64  N.  C. 
507.  As  to  lapse  of  time  as  a  barrier, 
soe  supra,  §  9S4. 


§  987 


OUAJKDIAN    AND    WAKD. 


1124 


edge  of  the  whole  circumstances/*  And  where  the  ward  was  not 
informed  of  his  rights  sooner,  he  is  free  to  assert  themi.*'  To  aa- 
sert  them,  however,  against  the  guardian  so  as  to  pursue  the 
innocent  sureties  on  the  guardian's  boi>d,  or  a  former  guardian,  ia 
another  matter/^  An  unauthorized  act  may  be  ratified  by  the 
court,**  or  by  a  final  settlement  after  the  ward  becomes  of  age.** 

The  ward  or  a  succeeding  guardian  may  ratify  an  unauthorized 
investment  if  it  increases  in  value  and  disajBSrm  it  if  it  depre- 
ciates.*^*^ A  demand  by  the  ward  on  attaining  full  age  of  the 
proceeds  of  an  investment  may  ratify  it,*^*  but  suit  for  the  proceeds 
may  not  be  an  estoppel  to  set  aside  an  unauthorized  investment 
where  the  position  of  the  defendant  was  in  no  way  affected  and 
the  suit  was  dismissed.*^* 

But  as  to  transactions  which  involve  the  purchase  or  sale  of  real 
estate  on  the  infant  ward's  behalf,  the  rule  is  very  strict,  as  we 
have  already  seen.     The  ward  is  not  bound  even  by  his  guardian's 


45.  Foley  v.  Mntual  Life  Co.,  138 
N.  Y.  333.  Cf .  Young  v.  Walker,  70 
Miss.  813;  Curtis  v.  Devoe,  121  Cal. 
468,  53  P.  938;  Gulf,  C.  &  8.  F.  By. 
Co.  V.  Lemons  (Tex.  Civ.  App.),  152 
8.  W.  llSiy, 

46.  As  where  the  guardian  had  care- 
lessly and  without  right  paid  over  cer- 
tain proceeds  of  the  ward's  property 
to  the  ward's  mother.  MnlhoUand'S 
Estate  V.  Meeker's  Appeal,  154  Fa. 
St.  491. 

47.  See  Hart  v.  Stribling,  25  FUu 
435;  Hill  v.  Lancaster,  88  Ky.  338. 
Where  the  guardian  is,  at  the  ward's 
majority,  appointed  her  trustee,  or 
goes  on  as  her  attorneyy  some  affirma* 
tive  and  unequivocal  act  by  which  he 
elects  to  hold  the  fond  in  the  new 
capacity  may  be  regarded  :favorably 
fis  to  the  surety  on  the  guardianship 
bond.  Tittman  ▼.  Green,  108  Mow  29« 
Cf.  §  961. 

Settlement  of  a  decedent's  estatd  is 
not  to  be  reopened  after  fifty  years  at 
the  instance  of  one  distributee  who 
was  an  infant  when .  the  decree  was 
entered.  Seldner  v.  McCreery,  75 
Md.  2S7.  Nor  are  heirs  of  a  de- 
ceased ward  to  be  favored  in  re- 
opening what   appears  to   have   been 


fairly  affirmed,  bo  as  to  disturb  vested 
rights.  Kingsl^  v.  Jordan,  85  Me. 
137, 

48.  In  re  Dilworth's  Estate,  243 
Pi\.  475,  90  A.  356.  Sec  McCutchen  v. 
Bouah,  139  la.  351, 115  N.  W.  903  (oi^ 
der  of  court  authorizing  guardian  to 
prosecute  a  claim  for  unaathorised 
transfer  is  not  a  ratification). 

49.  Ellender  ▼.  Ellender  Bros.,  135 
La.  45,  64  So.  977;  Hoverstock  v. 
Bogera,  177  Mo.  App.  446,  163  8.  W. 
924;  Boreher  v.  McGuire,  85  Neb. 
646,  124  K.  W.  Ill;  Kulp  T.  Hei- 
Bsann,  90  Neb.  18^,  133  N.  W.  206; 
O'DonncH  v.  Same,  Id.  208;  Weeket 
V.  Same,  Id,;  Lasoye  Oil  Co.  t.  Zal- 
key,  40  Okla.  690,  140  P.  160.  See 
Crain*:  v.  Tremont  Lumber  Co.,  134  La. 
276,  63  So.  901  (not  where  proceeds 
received  without  knowledge).  See 
Fahey  v.  Fahey,  128  La.  503,  54  So. 
973.  See  Ho(we  v.  Blomenkamp,  83 
Neb.  389,  129  N.  W.  539  (not  by  let- 
tlement  with  another  guardian). 

f(0.  Bogera  t*  Dickey,  117  Ga.  819, 
45  8.  E.  Tl. 

51.  Steitthtfrt  V,  Gregory,  1T6  Ala. 
368,  58  Sio.  266.. 

69.  FpnthesBtone  ▼«  36tleje«aki»  7f 
111.  App.  69. 
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exchange  of  his  lands  by  way  of  cpqiiitaleai't'*  A  defective  sale  of 
real  estate  nnder  the  statute  may  in  some  States  be  set  aside  on 
a  bill  in  equity  filed  by  the  infant  against  the  guardian  and  the 
purchasers/*  And  where  the  guardian  contracts  to  buy  real  estate 
for  tibe  ward's  benefit,  the  ward,,on  reiaching  naajpxity,  may  either 
complete  the  contract  or  reject  it^  aad  look  ^  the  guardian  for 
payment.'^'^  But  he  cannot,  in  absence  of  fraud,  compel  the  vendor 
to  refund  the  money  paid  down  as  a  bonus."  Nor  can  he,  having 
once  renounced,  seek  to  be  relieved  against  such .  renunciation.'^ 
The  right  of  election  goes  to  the  ward's  personal  representatives  if 
he  dies  under  age.'*  . 

And  it  would  appear  to  be  a  gieneral  principle  that  where  the 
ward,  after  arriving  of  age,  with  full  knowledge  of  all  the  facts 
and  in  the  absence  of  fraud,  receives  and  retains  the  purchase- 
money  arising  from  the  guardian's  sale  of  his  land,  he  cannot 
question  the  validity  of  the  sale  afterwards,**  and  the  ward  cannot 
keep  the  property  and  have  it  free  from  the  vendor's  lien,'**  but 
acceptance  of  returns  from  the  property  does  not  amount  to  a 
ratification.*^  In  other  words,  the  ward  may  choose  whether  to 
repudiate  tiie  sale  and  recover  the  lan-d,  or  ratify  it  and  claim  the 
purchase-money.  Without  some  proper  judicialsanction,  at  least, 
a  guardian  cannot  divest  his  ward  of  rights  in  real  estate  against 
the  ward's  power  to  assent  or  dissent,  when  sui  juris^^ 

ffS.  Jlorgtca  Y.  Jolmson^  68  HL  lOO.  Pairmele  ▼.  McGintj,   52  Miss.   476; 

54.  2  Kent,  Com.  230;  Eckford  v.  Shorter  ▼.  Ptazer,  64  Ala.  74;  O'Cott- 
De  Kay,  8  Paige,  89 ;  Westbrook  v.  ner  v.  Carver,  12  HeiA.  436,  See  post, 
Ooznstock,  Walker  Cb.  314.  See  supra.  Part  V,  dh.  5,  as  to  disaffirmance  hj 
eh.  7.  As  to  adjustment  of  rents  and  infant  without  restitution ;  Bevia  ▼. 
imprommenta  in  dueh  cases,  see  An-  Heflin,  63  Ind.  129. 

deraon  v.  Layton,  8  Bush,  67;  Hoi*  60.  Howard  v.  Oassela,  105  Qa.  412, 

brook  V.  Brooks,  39  Conn.  347;  Suntr  31  6.  E.  562,  70  Am.  St.  B.  44. 

mers  v.  Howard,  33  Ark«  490.     And  61.  Knights  Templars'  &  Maaona' 

see  Tatom  y.  Holliday,  59  Mo.  422.  Life  Indemnity  Co.  y.  Crayton,  209 

55.  Loyd  v.  Malone,  23  HI.  43;  ID.  550,  70  N.  E.  1066,  110  HI.  App. 
Hopk^  337;  MurriU  y.  Humphrey,  86  648;  Montemach  y.  Studt,  240  HI. 
N.  C.  138.  464,  68  N.  E.  1000;  Bachelor  y.  Korb, 

56.  Yerger  y.  Jones,  16  How.  30.  58  Neb.  122,  78  N.  W.  486,  76  Am. 

57.  Floyd  y.  Johnston,  2  Litt.  109.  St.  B.  70 .  (proceeds  of  sale  applieid  to 

58.  Singleton  y.  Lov6,  1  Head,  857 ;  maintenance  of  ward  does  not  amount 
Bean  y.  Peeley,  66  Ga.  273.   Whether  to  rati6<iation). 

the   right   of  election   applies  where  6ft.  Bainey  y.  Chambers,  56  Tex.  17. 

the  guardian  took  land  in  discharge  And  see,  as  to  setting  aside  a  yo!d 

of  a  predecessor's  indebtedness,  see  decree  of  sale,  Beynolds  y.  McCurry 

Beam  y.  Proneberger,  75  N.  C.  540;  et  oL,  100  HI.  356;  White  et  al.  y, 

Clayton  y.  McKinnon,  54  Tex.  206.  Clawson  et  oh,  79  Ind.  188. 

59.  Deford  y.  Mereer,  24  la.  118; 
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The  ward's  disafiirmauce  of  a  sale  may  appear  bj  his  suit  to 
recover  the  value  of  the  property  sold."  But  a  void  deed  executed 
b J  a  guardian  in  the  name  of  the  ward  cannot  be  ratified  bj  the 
ward.** 

§  988.  Resulting  Trusts;    Guardian's  Misuse   of  Funds;    Pur- 
chase of  Ward's  Property,  &c. 

All  advantageous  bargains  which  a  guardian  makes  with  the 
ward's  funds  are  also  considered  subject  to  the  ward's  election, 
either  to  repudiate  or  to  uphold  the  contract  and  take  the  profits. 
This  applies,  in  general,  to  improper  acts;  as  where  the  guardian 
speculates  with  the  trust  funds,  or  invests  them  in  his  own  busi- 
ness, or,  in  a  word,  converts  them  to  his  own  use.  The  ward  may 
either  take  the  investment  as  he  finds  it,  with  all  the  profits,  or 
demand  the  original  fund,  with  interest ;  though  he  cannot  avoid 
a  transaction  in  part  and  ratify.*'  The  guardian  is  liable  for  the 
ward's  estate  which  he  has  converted  to  his  own  use,**  and  for 
expenses  of  recovering  such  proeprty.*^  One  receiving  money  from 
the  guardian  knowing  that  it  belonged  to  the  ward  is  responsible,** 
And  where  the  ward  has  declined  to  elect  whether  he  will  take 


65.  Ayer  &  Lord  Tie  Co.  v.  Wither- 
spoon's  Adm'r,  30  . Ky.  Law  Rep. 
1067,  100  S.  W.  259. 

64.  Dellinger  v.  Foltz,  93  Va.  729, 
25  S.  E.  998.  See  Clay  t.  Thomas,  178 
Ky.  199,  1?8  S.  W.  782;  Slafter  v. 
Savage,  95  A.  790. 

«5.  2  Kent,  Com.  230;  Docker  v. 
Somes,  2  M.  is  K.  664 ;  Kyle  v.  Bar- 
nett,  17  Ala.  306;  Singleton  v.  Love, 
1  Head,  357 ;  White  t.  Parker,  8  Barb. 
48;  Jones  T.  Beverley,  45  Ala.  161; 
9vpra,  §§  352-354.  A  female  ward 
living  with  her  father  on  land  mort- 
gaged by  him  to  her  guardian  does 
not  necessarily  ratify  the  guardian  ^s 
loan  on  the  mortgage.  Winslow  v. 
The  People,  117  111.  152.  After  re- 
pudiation of  the  transaction,  the  ward 
eannot  ask  to  have  the  deed  reformed. 
Bowley  v.  Towsley,  53  Mich.  329. 

66.  Moore  v.  Smith,  182  F.  540; 
Covey  V.  Neff,  63  Ind.  391;  In  re 
etude's  Estate  (la.),  162  N.  W.  10; 
Sims  V.  Billington,  50  La.  Ann.  96S, 
24  So.  637;  In  re  Terry's  Estate,  65 


N.  Y.  S.  663,  31  Misc.  477;  In  re 
Klein,  142  N.  Y.  S.  557,  80  Misc. 
377;  Tonges  v.  Vanderveer  Canarsie 
Improvement  Syndicate,  148  N.  Y.  S. 
748;  Duffy  v.  Williams,  148  N.  C.  530, 
62  S.  E.  611  (where  funds  mingUd) ; 
American  Surety  Co.  of  New  York  ▼. 
Hard  wick  (Tex.  Civ.  App.),  186  8. 
W.  804;  Hunter  v.  Lawrence's  Adm'r 
(Va.),  11  Gratt.  Ill,  62  Am.  Dee. 
640;  Burwell  v.  Burwell's  Quardian, 
76  Va.  574.  See  Buffalo  Loan,  Trust 
ft  Safe-Deposit  Co.  v.  Leonard,  41  N. 
Y.  S.  294,  9  App.  Div.  384,  75  N.  Y. 
St.  Rep.  705,  154  N.  Y.  141,  47  N.  E. 
966  (liability  for  negiigently  allowing 
executor  to  waste  estate). 

67.  State  ex  ret.  Patterson  v.  Titt- 
man,  134  Mo.  162,  35  S.  W.  579. 

66.  Steinhart  v.  Gregory,  176  Ala. 
868,  58  So.  266;  Montgomery  v.  Bauer, 
125  Cal.  227,  57  P.  894  (although  ap- 
plied to  a  personal  debt  to  him  frott 
the  guardian) ;  Empire  State  Surety 
Co.  V.  Cohen,  166  N.  Y.  S.  935,  93 
MiBO.  299. 


112' 


SIGHTS    AND   LIABILITIES. 


§  i)6S 


interest  or  the  profits  derived  by  his  guardian  from  an  investment 
:whioh  he  was  not  authorized  to  make  (as  in  the  guardian's  busi- 
ness), the  court  may  make  the  election  for  the  ward/'  And  so 
as  to  electing  to  take  land  which  has  enhanced  in  value  since  the 
.guardian  took  title  to  himself/^  For  it  is  right  that  the  ward 
should  enjoy  all  the  advantages  which  have  accrued  from  the  use 
oi  his  own  money ;  and  it  is  also  right  that  the  guardian  should 
not  derive  gain  from  the  ward's  loss.  The  old  rule  of  chancery  in 
this  respect  has  been  gradually  relaxed ;  so  that  many  acts  of  a 
trustee,  which  might  once  have  been  considered  fraudulent  and 
void  are  now  deemed  voidable  only.'* 

.  Thus  it  is  that  the  rule  may  now  be  considered  well  settled  that 
the  guardian  who  buys  at  the  sale  of  his  ward's  lands  or  other 
property  is  secure  in  his  purchase, 'and  retains  all  the  benefits 
arising  tberefrcxtn,  unless  the  ward  chooses  to  set  it  aside  and  claims 
to  be  reinstated  in  his  own  possession.  This  rule  is  laid  down, 
however,  with  great  caution  in  the  courts ; ''  and  it  is  frequently 
said  that  the  transaction  is  treated  all  the  same,  whether  the  guar- 
dian bought  the  property  outright  or  there  was  a  colorable  pur- 
chase by  means  of  third  parties;  moreover,  that  such  sales,  in 
order  to  stand  at  all,  must  have  been  conducted  fairly  and  in  good 
faith.'*  Where  the  circumstances  show  fraud  and  collusion,  courts 
of  equity  hesitate  little  in  setting  the  transaction  aside.'*  An<l  a 
material  question  for  consideration  in  such  sales  is  whether  a  fair 
price  was  paid  for  the  property.  Parties  affected  with  notice  of 
the  circumstances  cannot  complain  if  their  title  to  real  estate 
becomes  thereby  impaired ;  but  it  is  hard  that  purchasers  without 
notice  should  suffer.  On  this  latter  principle,  and  for  the  security 
of  title,  rests  a  decision  in  Massachusetts,  to  the  effect  that  the 
guardian's  purchase  of  his  ward's  real  estate  is  voidable  by  the 


6d.  Segnin's  Appeal,  103  Pa.  St. 
139. 

70.  fiee  Tealie  v.  Hoyte,  3  Tenn.  Ch. 
651. 

71.  See  HiU  on  Trustees,  159,  536  j 
Cassedy  v.  Casey,  58  la.  326. 

72.  See  BTOckett  ▼.  Richardson,  61 
Miss.  766,  as  to  a  joint  purchase; 
also  Barber  v.  Bo  wen,  47  Minn.  118, 
where  a  purchase  by  the  guardian  of 
minor  heirs  at  a  regular  administra- 
tor's sale  was  upheld. 

7S.    2    Kent,   Com.    230;    Scott    v. 


Freeland,  7  S.  &  M.  409 ;  Doe  v.  Has- 
sell,  68  N.  C.  213;  Elrod  v.  Lancaster, 
2  Head,  571;  Patton  v.  Thompson,  2 
Jones  Eq.  285;  Chorpenning 's  Appeal, 
32  Pa.  St.  315;  Crump  et  al.  Ex 
parte,  16  Lea,  732.  And  see  supra, 
chs.  6,  7. 

74.  Hayward  v.  Ellis,  13  Pick.  272. 
And  see  Winter  v.  Truax,  87  Mich. 
324,  where  a  guardian  sold  and  pro- 
cured an  immediate  reconveyance  to 
himself  by  the  purchaser  at  the  snm'? 
price. 
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ward  only  as  against  the  guardian,  or  a  pnrehaser  claiming  under 
bim  with  knowledge  of  the  circumstancea;  and  not  as  against  a 
subsequelit  grantee  or  mortgagee  wiAout  notica^* 

In  gen-eral^  if  with  the  ward's  funds  the  guardian  purchases 
land  and  takes  title  to  himself ,  a  subsequent  purchaser's  rights 
should  depend  upon  good  faith  and  the  question  whether  he  had 
due  notice  of  the  ward's  title.^*  The  fact  that  on  final  settlement 
a  decree  is  rendered  against  the  guardian  and  his  sureties  for  such 
funds,  does  not  estop  the  ward  from  enforcing  his  resulting  trust 
in  the  land.'^  And  a  guardian's  sale  of  his  own  property  to  the 
ward  may  be  disavowed  by  the  latter  on  coming  of  age.^* 

If  the  ward  does  not  ratify  an  unauthorized  investment^  neither 
purity  of  intention  nor  diligence  and  good  faith  in  endeavoring  to 
prevent  loss  thereby  will  absolve  the  guardian  from  liability  there- 
for/* But^  in  general,  the  guardian'  may  discharge  himself  by 
turning  over  what  securities  and  property  he  has  taken  in  good 
faith  and  in  the  rightful  exercise  of  his  trusty  if  it  remains  as  the 
result  of  prudent  management  of  the  estate  on  his  part,  whether 
valuable  or  worthless  at  the  time  of  final  settlement;  his  liability 
extending  to  property  of  the  ward  which  has  come  to  his  actual  or 
potential  control;  and  securities  being  turned  over  at  their  just 
valuation,  like  specific  corporeal  chattels.'®  But  a  settlement  with 
the  ward  by  turning  over  what  the  guardian  knows  to  be  bad 
securities  improperly  taken  should  not  be  countenanced*** 

A  guardian  ou^ht  not  to  hold,  as  property  of  his  ward,  notes  or 
securities  which  on  their  face  evidence  a  debt  due  to  the  guardian 


76.  .Wyman  v.  Hooper,  2  Gray,  141. 
As  to  the  English  doctrine,  see  Morse 
T.  Royal,  12  Vee.  372;  Gary  v.  Gary, 
2  8ch.  &  Lef.  173.;  Naylor  v.  Winch,  1 
Sim.  &  Stu.  567.  Here  that  construct- 
ive notice  which  the  public  records 
furnish  is  perhaps  to  be  deemed  un- 
availing on  the  ward's  behalf.  And 
see  Taylor  t.  Brown,  55  Mich.  482. 

76.  Title  running  to  the  guardian  as 
* '  trustee  * '  should  put  such  third  party 
upon  guard.  Morrison  v.  Kinstra,  55 
Miss.  71.  And  see  Armitage  t.  Snow- 
den,  41  Md.  119;  Bevis  v.  Heflin,  63 
Md.  129;  White  v.  Izelin,  26  Minn. 
487;  Webster  v.  Bebinger,  70  Ind.  9. 
For  a  ease  where  A.  bought  land,  his 
grantor  retaining  a  lien  for  the  pur- 


chase-money, and  then  used  the  ward's 
money  to  pay  for  the  lilnd,  see  TVench 
et  dL  V.  Sheplor  et  dl,,  83  Ind.  266. 

77.  Bobinson  v.  Pebworth,  71  Ala. 
240. 

78.  Hendee  y.  Gleaveland,  54  Vt. 
142;  Grandstrand,  Re,  49  Minn.  436. 

79.  3fay  v.  Duke,  61  Ala.  53. 

so.  Supra,  ch.  6;  State  v.  Poy,  71 
N.  G.  527 ;  Goodson  y.  Goodson,  6  Ired. 
Eq.  238.  Guardian  held  liable  for 
carelessness  in  procuring  the  issue  of 
an  erroneous  decree  of  distribution 
to  the  ward 's  injury.  Pierce  ▼.  Pree- 
cott,  128  Mass.  140. 

81.  Burwell  y.  Burwell,  78  Va.  574. 
It  is  a  fraud  upon  the  ward  for  a 
guardian  to  turn  over  to  this  sneoeo- 
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or  his  pre4eoes8or  in  his  individual  right^  unidentified  as  the 
ward's  property.''  In  equity  the  ward  may  follow  not  only  money 
belonging  to  him  which  has  been  invested  in  land  by  his  guardian, 
but  any  specific  chattel  purchased  with  his  funds,  into  which  his 
funds  can  be  clearly  traced,  even  though' the  guardian  took  title  to 
himself,  if,  however,  the  ward  elects  to  take  the  money,  such 
property  vests  absolutely  in  the  guardian,  and  those  standing  upon 
the  guardian's  title.'*  And  unless  the  fund  can  be  traced  into 
some  specific  thing  or  be  clearly  identified,  the  ward,  of  course, 
cannot  assert  his  right  therein ;  '^  and  the  usual  rules  apply  as  to 
bona  fide  third  parties  who  may  have  meantime  acquired  title.  We 
may  finally  observe  that  a  ward  who  repudiates  a  transaction  to 
the  disadvantage  of  some  bona  fide  third  person,  ought  in  justice 
to  offer  to  restore  the  consideration  as  far  as  he  is  able,**  but  the 
ward  may  recover  from  one  who  takes  with  knowledge  of  improper 
use  of  the  ward's  funds." 

A  resulting  trust  to  the  ward  may  be  established,  on  his  election, 
in  lands  which  the  guardian  has  taken  in  his  own  or  another's 
name,  but  upon,  consideration  out  of  the  ward's  estate.'^  And  a 
guardian  may  for  convenience  have  taken  real  estate  or  even  mort- 
gage notes  or  other  securities  in  his  own  name,  and  yet  by  hi^ 
dealings  show  a  plain  intent  to  hold  it  in  trust  for  his  ward,  sub- 
ject to  expenses  incurred  in  its  management  and  accounting  for 
its  income  and  proceeds,  and  giving  the  ward  the  right  to  claim 
title  by  proceedings  in  equity  or  otherwise." 

ThiB  guardian  is  liable  for  losses  caused  by  his  unauthorized  use 

aor  the  latter 's  note  to  him  instead  his  own  note  in  payment  of  the  pries. 

of  fnnds  of  the  estate.    State  ▼.  Les-  of  his  ward's  property,  is  a  breach  of  • 

lie,  83  Mo.  60.  duty.    Heflen  t.  Beris  et  ««.,  82  Ind* 

is.  State  T.  Greensdale,  106  Ind.  388. 
364.    For  a  guardian  to  take  notes  for  84.  Vason  t.  Bell,  53  Oa.  416. 

money  belonging  to  his  ward,  payable  86.  See  Myriek  ▼.  Jaeks,  39  Ark. 

to  himself  in  his  own  name,  is  not  in  293 ;  Part  V,  eh.  5. 
law  a  conversion,  though  tending  per-  86.    Williams   ▼.    Prancis    (Okla.), 

haps  to  show  a  conversion.    Bichard-  166  P.  690;  In  re  Anderson,  97  Wash. 

Ron  ▼.  State,  55  Ind.  381,  doubted  in  688,  167  P.  71. 
State  ▼.  Greenedale,  tupra.    See  §  385.  87.  Hamnett's  Appeal,  72  Pa.  St. 

8S.  Chanslor  v.  Chanslor,  11  Bush,  337;  Pfeiffer  v.  Knapp,  17  Fla.  144; 
663.  As  to  recovering  the  thing  from  Summers  ▼.  Howard,  33  Ark.  490; 
third  parties  after  an  unproductive  Sterling  v.  Arnold,  64  Qa.  690 ;  White- 
suit  on  the  guardian's  bond,  see  head  v.  Jones,  56  Ala.  152;  Patterson 
Braneh  v.  De  Bose,  65  Ga.  21.  For  v.  Booth,  103  Mo.  422. 
the  guardian  to  take  a  surrender  of  88.  Fogler  v.  Buck,  66  Me.  806. 


§  9S9 


<5CAltWA:7    AXD   WAHD. 


1130 


of  funds,"  or  by  his  negligence  in  handling  them,**  but  the  guar- 
diaii  is  not  an  insurer  and  is  not  liable  for  losses  where  be  has 
acted  in  good  faith  and  without  negligence.**  The  guardian  must 
make  good  the  loss  whatever  it  may  be.** 

The  fact  that  the  guardian  took  a  note  in  his  own  personal  name 
I  is  an  indication  of  fraud^^*  That  a  guardian  should  have  been 
charged  a  greater  rate  of  interest  than  normal  on  some  transac- 
tions does  not  characterize  as  fraudulent  prior  transactions  which 
were  honest.**  A  fraudulent  settlement  of  the  ward's  cause  of 
action  may  be  vacated  though  it  has  been  approved  by  the  court 
and  the  other  party  to  the  settlement  did  not  participate  in  the 
fraud.  *'^ 

*  i 

§  989.  Transactions  Between  Quardian  and  Ward;  Undue 
Infiuehce. 
This  brings  us  to  the  general  subject  of  transactions  between 
the  guardian  and  w^ird,  from  which  the  former  derives  a  benefit. 
Here,  as  in' the  guardian's  piirchascs,  equity  is  not  disposed  to 
favor  him.  "  lii  this  class  pi  cases,"  says  Judge  Story,  "  there  is 
often  to  be  found  some  intermixture  of  (deceit,'  imposition,  6ver- 
reacihmg,  unconscionable  advantage,  or  other  mark  of  direct  and 
positive  fraud."  *^     Equity  will  relieve  iagairist  such  transactions^ 


.89.  Rogers  v.  Dickey,  117  Ga.  819, 
45  fi.  E.  71 ;  feclph  v.  Burton's  Adm^r, 
gl'IKy.  LftW  Rep.  310,  68  S.  W.  407 
(removal  of  property  from  State  by 
taking  mortgage  on  land  in  another 
State): 

.  90p  Boa?  V.  Milliken,  83  Ky.  634,  7 
Ky.  Law  Kep.  777  (fraud  of  another 
made  possible  by  gross  neglect  of 
guardian) ;  Taylor  v.  Kellogg,  1.03 
Mo.  App.  268^  77  8.  W.  130;  Ander- 
son T.  Anderson  (Okla.),  165  P.  145 
(failure  to  taking  aecurity) ;  Mount- 
castle  T.  MiUs,  58  Tenn.  267 ;  Abrams 
V.  United  States  Fidelity  &  Guaranty 
Co.,  127  Wis.  579,  106  N.  W.  1091,  5 
L.  R.  A.  575,  115  Am.  St.  R.  1091 
(le»Ting  funds  in  hands  of  attorney 
for  iavefftment) .  See  Easton  ▼.  8om- 
orville,  111  la.  164,.  82  N.  W.  475, 
82  Am.  St.  B.  102  (no  liability  where 
no  damage). 

91.  Beaeh  r.  Moser,  4  Kan.  App. 
66,   46    P.    202    (default   of   agent); 


Owens  V,  Anderson,  6  ]K..  Law  Rep. 
446;  Hancock  v.  Cooper,  18  Ky.  Law 
Rep;  966,  S8  S.  W.  BS3;  Sueces&ioB  of 
Guillebort,  133  La.  603)  63  So.  237; 
In  re  Pinchefski,  166  N.  Y.  S.  204, 
179  App.  Div.  578;  In  re  Clark's  Es- 
tate, 39  Pa,-  Super.  Ct.  445;  in  re 
Glasdbumer  's  Estate,  40  -  Pa.  Super. 
Ct.  134;  Murph  v.  McCuIlough,  40 
Tex.  Ciy.  App.  403,  90  S.  W.  69  (fail- 
ure of  bank) ;  Windon  v.  Stewart,  43 
W.  Va.  711,  28  S.  E.  776  (error  of 
judgment). 

92.  Pearson  v.  Haydel,  87  Mo.  App. 
495  (loan  leas  value  of  security). 

83.  Slauter  v.  Fa?orite,  197  Ind. 
291,  4  N.  £.  880,  57  Am.  B.  106. 

•4.  Smith  V.  Smith,  45  Mont.  535, 

125  P.  987. 

•95»  Baaieh.  V.  La  Rue  MiniBg  Co., 

126  Minn.  194,  148  N.  W.  45.  See 
Bunch  V.  Foreman  Blades  Lunber 
Co.,  174  N.  C.  8,  93  S.  E.  374. 

96.  Story,  Eq.  Juris.,  §  307. 
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on  the  general  principle  of  utility,  althotigh  there  may  not  have 
been  actual  imposition;  but  if  an  improper  advantage  has  been 
takeii,  the  ground  for  relief  is  still  stronger.  And  it  is  noticeable 
that  a  more  stringent  rule  has  been  laid  down  as  to  guardians  than 
applies  to  transactions  between  parent  and  child ;  for  a  giiardian 
IS  not  supposed  to  be  influenced  by  that  affectioti  for  his  ward 
which  parents  entertain  towards  their  o\vn  offspring,  and  therefore 
has  no  such  powerful  check  upon  his  selfish  feelings.*^ 

From  the  confidential  nature  of  the  relationship  of  guardian 
and  ward,  it  will  be  presumed  that  the  ward  acts  under  the  influ- 
ence of  the  guardian,  and  all  transactions  and  dealings  between 
them,  prejudicially  affecting  the  interests  of  the  ward,  will  be  held 
to  be  constructively  fraudulent,  and  this  presumption  continues 
even  after  the  guardianship  is  ended,  when  the  affairs  of  the  guar- 
dianship have  not  been  fully  settled;  and  transactions  between 
them,  during  the  continuation  of  the  presumed  influence,  which 
are  injurious  to  the  ward,  will  bo  set  aside,  unless  shovm  to  be  the 
deliberate  act  of  the  ward  after  full  knowledge  of  his  rights.  The 
tAere  fact  that  the  ward  at  the  time  of  the  settlement  had  inde- 
pendent counsel  does  not  of  itself  release  the  guardian,  but  only 
if  It  tb^n  appears  that  he  made  a  full  disclosure  does  he  dischkrgfe 
hisdutvr  • 

A  guardian  may  have  dealings  with  the  ward  provided  they  are 
on  close  scrutiny  shown  to  be  f air,**  but  no  dealing  between  them 
to  the  advantage  of  the  guardian  will  be  upheld/ 

§  990.  Situation  of  Parties  at  Final  Settlement  of  Account^. 

Such  questions  generally  arise  at  and  about  the  time  the  ward 
attains  majority,  and  pending  the  final  settlement  of  the  guardian's 


97.  Pierce  t.  Waring,  cited  1  Ves. 
'  980;  Hylton  ▼.  Hylton,  2  Ves.  547  j 
Hatch  V.  Hatch,  9  Ves.  296.  See  Sill 
on  Trustees,  157-160.  A  ward  may, 
aft^r  he  becomes  of  age,  disaffirm  a 
contract  which  he  made  while  an  in- 
fant with  his  guardian,  without  re- 
storinff  or  offering  to  restore  the 
property  which  he  purchased  and  re- 
ceived under  the  contract;  but  where, 
after  majority  and  without  fraud  or 
UTidnp  influence,  such  ward  executes 
to  his  prtiardian  a  receipt  for  the  value 
of  the  pnrperty  received  bv  him,  such 
act  is  a  valid  ratification  of  the  con- 


tract; and  this  even  though  the  ward 
was  ignorant  that  he  had  a  right  to 
disaffirm.  Clark  v.  Van  Court,  100 
Tnd.  113. 

98.  Harrison  v.  Harrison  (N.  M.)^ 
155  P.  356,  L.  R.  A.  1916E,  854. 

99.  Waldstein  v.  Barnett,  112  Ark. 
141,  165  S.  W.  459  (purchase  of 
ward 's  property)  ;  Lamkin  v.  Robin- 
son, 34  Ohio  Cir.  Ct.  R.  91  (judg. 
affd.,  88  Ohio  St.  603,  106  N.  E. 
1065).  See  Akin  v.  Bonfils,  150  P. 
194. 

1.  Boavon  v.  Stuart  TF.  S.  C.  C.  A. 
Ala.),  250  F.  972;  Stuart  v.  Beaven, 
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accounts.  The  English  rule  is  very  strict,  and  courts  are  ex- 
tremely watchful  to  prevent  all  undue  advatnage  at  this  critical 
period.  Therefore  gifts  and  conveyanceB  of  the  ward's  property, 
in  consideration  of  the  guardian's  services,  on  a  final  adjustment, 
may  be  set  aside  afterward  in  equity,  even  after  the  ward's  death. 
"  Where  the  connection  is  not  dissolved,  the  accounts  not  settled, 
everything  remaining  pressing  upon  the  mind  of  the  party  under 
the  care  of  the  guardian,"  observes  Lord  Eldon,  "  it  is  almost 
impossible  that  the  transaction  should  stand."  *  Nor  are  the  cir- 
cumstances under  which  the  gift  was  made  considered  of  much 
account;  for  the  guardian's  superior  age  and  knowledge  of  the 
world,  and  the  fact  that  he  holds  the  property  in  his  hands,  place 
him  at  a  decided  advantage,  whether  he  chooser  to  adopt  a  threat- 
ening tone  or  to  impose  upon  the  ward's  mind  by  excessive  kind- 
ness. These  general  principles  apply,  though  not  always  in  the 
same  degree,  to  all  others  susftaining  fiduciary  relations ;  including 
receivers  and  agents  who  manage  the  property  of  a  cestui  que  tnut. 
And  unfair  advantages  of  every  sort,  which  the  guardian  aims  to 
secure  on  a  final  adjustment  of  his  accounts, —  whether  it  be  in 
the  shape  pf  compensation  or  the  waiver  of  indebtedness  incurred 
by  his  misconduct, —  follow  one  invariable  rule:  that  equity  will 
relieve  the  ward  against  the  consequences  of  his  one-sided  trans- 
action.*  . 

In  this  country  the  rule  is  somewhat  difiFerent;  for  eertain  cir- 
cumstances, such  as  public  rec<^ition  that  compensation  of  some 
sort  is  justly  due  a  trustee  for  his  services,  may  fairly  contribute 
to  relax  the  nile  in  the  guardian's  favor.  Settlements  and  bar- 
gains between  the  guardian  and  ward  out  of  court  are,  however, 
frequently  set  aside  for  corrupt  influence.     So  are  gifts  and  con- 


38  S.  Ct.  426;  Patterson  y.  Griffith, 
23  Ky.  Law  Bep.  334^  62  S.  W.  884; 
Smith's  Ex*r  v.  May,  24  Ky.  Law 
Bep.  873,  70  S.  W.  199 ;  Fidelity  Trust 
Co.  V.  Butler,  28  Ky.  Law  Bep.  1268, 
91  8.  W.  676;  Williams  v.  Davison's 
Estate,  133  Mich.  344,  94  N.  W.  1048, 
10  Det.  Leg.  N.  220;  Brandau  t. 
Oreer,  95  Miss.  100,  48  So.  519;  De- 
cree (Sur.  1905)  96  N.  Y.  S.  222 
modified,  Xn  re  Tyndall,  102  N.  Y.  a 
211,  117  App.  Div.  294  {Ex  parte 
order  of  surrogate  approving  contract 
is  not  binding  on  ward) ;  Pevehouse 


V.  Adams,  153  P.  65   (ntmofli  good 
faith  requis'ed). 

2.  Hatch  V.  Hatch,  9  Ves.  206. 

3.  Hylton  v.  Hylton,  2  Ves.  547; 
Wood  V.  Downes,  18  Ves.  120;  Mul- 
hallen  v.  Marum,  3  Dr.  &  W.  317; 
Aylward  v.  Kearney,  2  Ball  ^  B.  463 ; 
Hunter  t.  Atikins,  3  M.  &  K.  135; 
Macphers.  Inf.  260-264;  Bevett  v. 
Harvey,  1  )9im.  &  Stu.  502;  Duke  of 
Hamilton  v.  Lord  Mohun,  1  P.  Wms. 
118.  But  see  Cray  v.  Mangfield,  1  Ves. 
Sen.  379,  where  gift  to  an  agent  was 
supported. 
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vejanoea  in  consideration  of  the  guardian's  services ;  more  espe- 
cially wken  undue  influence  is  shown  from  special  circumstances/ 
A  guardian  cajanot  recall  his  own  gift  to  his  ward ;  though  such  a 
gift  might  lead  the  court  to  regard  the  guardian's  account  for 
expenditure  with  favor  towards  him." 

In  Penn^jlvania  it  is  said  that  settlements  will  not  stand  unless 
full  deliberation  and  giood  faith  are  manifest;  but  that  a  settle- 
ment made  in  good  faith,  especially  if  wise  and  prudent,  cannot  be 
impeached,  after  the  ward^s  deaih,  by  his  representatives.*  This 
is  doubtless  the  rule  elsewhere.  And  the  mere  fact  that  a  settle- 
ment has  been  made  between  guardian  and  ward,  with  allowances 
in  tliie  guardian's  favor,  is  not  conclusive  of  fraud,  though  every 
intendment  is  still  to  be  construed  on  the  ward^s  behalf  J 
.  A  private  settlement  made  with  the  ward  on  termination  of  guar- 
dianship will  stand  if  fairly  made,*  but  the  burden  rests  on  the 
guardian  to  show  that  be  made  full  disclosure  at  the  time  of  settle- 
ment ^nd  exercised  the  requisite  degree  of  care  in  caring  for  the 
estate,'  and  if  the  settlement  was  unfair  in  any  way  it  will  not  be 
sustained/^  but  a  receipt   in  full  signed  by  the  ward   before 


4.  Hall  V.  Cone,  5  Day,  543;  Waller 
v<  Aniiiist«ad^  2  heigh,  11;  SuUivatxv. 
Bl»dhve}lj  2S  Misa.  737;  Cloires  v. 
Van  Antwerp,  4  Bs^rb.  416;  Briera  v. 
Itaeknejy  6  Ga.  4:^9;  Fridge  v.  State, 
3  Gill  &  Johns.  l63;  Blchardson  v. 
liinney,  7  B.  J^lonr.  571. 

6.  Bond  y.  IiO<:t(^oo4>  .33  lU.  ^^2; 
Pratt  v.  McJimkin,  4  Bich.  5. 

6w  Hawkin9'6.%|>eal,.  32  :Pa<  St 

263. 

7.  Kirby  v.  TayJor, ,  6  Johna.  Ch. 
242;  McOlelliLn  y,  Kemiedy,  8  Hd. 
230 ;  ^paldi4g  T«  Brent,  3  Md.  Ch. 
411,;  Meek  v.  Perxy,  6  Miss.  190; 
Myer  v.  Bivea,  11  Ala.  76. 

.$.  Noryis  ▼.  Norria,  83  N.  X.  S.  77, 
85  A^p.  Diy.  113;  Brown  v.  Adkinaon, 
22  Ky.  Law  Bep.  64gr,  58  S.  W.  524; 
Moleher'B  OE(eizs  t^  Gehrig,  127<  la. 
369,  101  N,  W,  759,  94  N.  W.  486 
(delay  of  four  yeiirs  before  objecting 
to  settlement);.  Burch.  y.  Swift,  118 
Ga.  931,  45  8.  K  69S;  Hooper  ▼. 
Hooper,  26  Mich.  435;  Bpea  v.  Wil- 
liams' Adm'r  (Va.  1897),  27  S.  E. 
427    (after  eleven  yei^) ;   EoUy  y. 


McQuinn,  42  W.  Va.  774,  26  S.  B. 
517;  Lanman  t.  Lanman,  206  Mass. 
488,  92  N.  £.88:5;  Greenup  v.  United 
States  Fidelity  ^  Guar^ty  Co.,  15^ 
Ky.  647,  167  S.  W.  910;  Mouser  v. 
Nunn,  142  Kj.  656, 134  S.  W.'  1148-. 

9.  Harrison  t.  Harrisoii,  21  N^  M: 
372,  155  P.  356.;  Hall  y.  Turner's  ins- 
tate, 78  Vt.  62,  61  A.  763 ;  Line  v, 
^iawder,  122  In^.  548,  23  JST.  B.  758; 
(10OQ)  Bonse  v.  Whitney,  102  N.  Y. 
6.  899],  53  Misc.  56  (judg.  rev^  Same 
V.  Payne  (1907),  105  N.  Y.  S.  549). 

10.  Wilson  y.  Fidelity  Trust  Co., 
30  Ky.  Law  Bep.  263,  97  0.  W.  753 
(when  ward  in  jail)  ;  In  re  Lindsay 's 
Qnafrdianshii),  132  la.  119,  109  N.  W. 
473;  Hall  y.  Turner's  Estate,  78  Vt. 
62,  61  A. '763;  O'Connor  y.  O ^Connor 
(B.  L,  1897),  37  A.  634  (isathough,  re- 
lease  in  full  is  fil^d  ^i  eourt) ;  Powell 
V.  Powell,  52  Micsh.  432, 18  N.  W.>p3; 
Succession  of  Lanphier,  104  La.  384, 
29  So.  3.22;  Succession  of  Vennard, 
40  La..  Ann.  809,  24  So.  283;  Line  y. 
Law^r,  122  Ind.  548,  23  N.  E.  758 
(when  property,  not  turned  ove^  to 
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the  termination  of  the  guardianship:  will  not  be'  binding.** 
Whexx  the  guardian  makes  a  f&ir  settlement  widi  the  ward  ju^ 
before  ho  comes  of  age  the  ward  cannot  later  attack  the  account." 
Circumstance?,  such  as  great  inadequacy  of  price  in  a  guardian's 
purchase  of  his  ward's  property  shortly  after  the  latter  reaches 
majority,  would  doubtless  suffice,  if  not  rebutted  by  ample  proof 
of  fairness,  for  setting  aside  the  transaction  a&  fraudulent."  In 
general,  the  burden  is  on  the  guardian  who  relies  upon  an  outside 
informal  settlement  to  show  a  full  disclosure  and  that  the  ward 
understood  himself  to  be  making  a  full  and  final  settlement." 

The  fact  that  aettlements.out  of  court  are  hot  gtoerally  r^arded 
in  this  country  as  conclusive,  inasmuch  as  the  probate  guardian 
must  still  file  his  accounts  and  submit  his  transaction^  to  the  court, 
is  a  great  saf^uard  againat  fraud.  A  fixed  rule  is  establiabed  for 
the  final  adjustment  of  all  matters  in  controversy' feet wieen  guardian 
and  ward."  The  chancery  practice  i»  to  allow  the  ward  a  reason- 
able time,  after  attaining  majority,  usually  one  year,  to  reopen  all 
accounts  between  himself  and  his  guardian/*  Hetice  a  receipt  in 
full,  or  a  formal  release,  has  been  set  aside  as  inoonclusive.*^  And 
where  the  ward  has  made  a  partial  inspection  only,  without  exam- 
ining the  vouchers,  or  acted  without  advice,  or  upon  imperfect 
knowledge  of  the  facts,  so  much  the  greater  is  his  equity  to  relief." 
But  in  probate  guardianship,  settlements  out  of  court  usually  give 
way  to  settlements  in  court."  A  settlements  made  out  of  court, 
with  no  filing  of  accounts,  and  shortly  after  tire  ward  reaches  full 

ward);   Ellis  t.  Soper,  111  la.  631,  1«.  Matter  of  Van  Home,  7  Paige, 

82  N.  W.  1041    (on  mistaken  assnr-  46. 

ance    of    guardian    that    nothing    is  17.  But  a'  valid  release  absoMng 

due)  •    Baum  ▼.   Hartmann,   21^6   111.  from  all  liability  to  aceonnt,  and  in 

160,  80  N.  E.  711  (reversing,  122  HI.  fact  acquitting  the  guardian  of  lia- 

App.  444).  bility   for   unauthorized    acts,    is    in 

11.  Griffin  v.  Collins,  122  Ga.  102,  some  cases  recognized;  the  late  ward 

49  S.  E.  827.  having  thus   acted  "when    free    from 

li,   Alexander   v.   Hillebrand,    140  undue   influence   and   as   one   clearly 

Mich.  490, 103  N.  W.  849, 12  Det.  Legl  sui  juris,    Satterfleld  v.  John,  53  Ala. 

N.  238,  112  Am.  St.  R.  417.  127;   Chcever  Y.   Congdon,   34   Mich. 

1$.   Eberts  v.   Eberts,   55   Pa.  6t.  296. 

110;  Snell  v.  Elam,  2  Heisk.  82.  18;  Rerett  v.  Harvey,  1  Sim.  &  Stu. 

14.  Gregory  v.  Orr,  61  Miss.  307.  502;  Wych  v.  Packington,  3  Bro.  P, 

15.  In  some  States  the  probate  C.  46;  Rapalje  t.  Norsworthy,  1 
courts  and  chancery  courts  have  c6n-  fiandf.  Ch.  999;  Johnson  v.  Johnson, 
current  jurisdiction,  and  the  ward  2  mil  Ch.  277 ;  Womack  v.  Austin,  1 
may  at  his  election  proceed  in  either  S.  C.  (N.  9.)  421. 

forum  to  compel  a  settlement.  Hiifey  1».  AHhough '  the  guardian  has  set- 

V   Bond,  64  AW  3^?."  -tied  with  hiswfitdon  the  latter 's  ar- 
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age>  i»  regarded  with  suspicion^  and  the  gttardian  should  satief  v 
the  cou£t  that  it  was  &  fair  one.^^  A  settlement  out  of  court^  so- 
called,  without  turning  over  the  property,  is  no  settlement.'^  But 
if  the  guardian  seeks  the  court  of  his  own  choice,  and  the  ward 
makes  no  objection  to  the  guardian's  final  account  as  presented,  or 
records  his  approval,  and  it  is  thereupon  judicially  approved  and 
recorded,  and  appeal  is  not  taken,  no  necessity  for  application  of 
the  chancery  rule,  of  reopening  the  account,  seems  to  exist,  except 
upon  very  strong  proof  of  fraud  or  error-*^     If  the  ward  be  dead, 


rival  at  fuU  age,  he  may  be  called 
afterward  to  file  and  settle  his  ac- 
coTUit.  Marr's  Appeal,  78  Pa.  St. 
66.  The  guardian,  must  deUver  to  the 
proper  party  entitled.  A  guardian's 
deposit  of  fund^  with  a  cpuntj  clerk, 
yfhi}  af^efwarda  defaults,  held  (such 
offieer  Jiot  being  officially  accountable 
for  such  funds)  to  render  the  guai- 
dian  and  his  bondsman  accountable 
and  not  the  defaulting  clerk's  bonds- 
man. Scott  T.  Stute,  46  Ind.  203; 
State  V.  Fleming,  46  Ind.  206.  And 
this  even  though  the  court  directed 
the  guardian  upon  resigning  to  do- 
posit  thus.  Ih.;  std  qu.  Verbal  di- 
rections of  a  judge  of  probate  wiU 
not  protect  a  guardian.  Folger  y. 
Heidel,  60  Mo.  2S4.  A  guardian  hav- 
ing mortgaged  as  additional  seeuritj 
for  indebtedness  to  his  ward,  a  suit  to 
foreclose  is  no  bar  to  proceedings  for 
accounting  against  hijn  aad  his  sure- 
ties* Itaniev  v,  GrifiSn,  11  8.  C.  565. 
As  to  ex  parte  settlement  in  coqrt,  see 
Grave tt  v.  Halone,  54  Ala.  19.  A 
guardian's  so-called  apcount  is>iiicon- 
elusive  as  such,  unl•8^  submitted  to 
and  approved  by  the  court.  Beedle 
T.  State,  62  lad.  26.  Judgment  for 
money  found  to  be  due  by  a  guardian 
to  his  ward  on  settlement  with  the 
ordinary  miust  be  collected  by  proeees 
of.  esecutio9;  attachment  for  con- 
tempt based  on  the  failure  of  the  guar- 
dian to  pay  and  return  of  nnUa  6ofia 
does  not  lie*  Burrow  v.  Gilbert,  5S 
Ga.  70.  And  see  as  to  indietment, 
State  V.  Henry^  %  Lea,  720,  Npr  has 
the  ward  a.Ueu^  equitable  or  .other? 


wise,  upon  his  guardian's  general  es- 
tate to  secure  an  honest  management. 
Ohanslor  v.  Ohanslor,  11  Bush,  663; 
Vasoa  V.  Bell,  53  Ga.  416.  As  to 
accepting  security  from  the  guardian 
in  lieu  of  the  security  of  his  bond,  see 
Quarin  v.  Qarlin,  30  La.  Ann.  1131. 

Final  settlement  with  infant  ward 
duly  represented  by  a  guardian  ad 
litem  is  as  binding,  as  a  rule,  as  a  sim- 
ilar one  made  with  an  adult.  Stabler 
V.  Cook,  57  Ala.  28.  But  no  final  set- 
tlement of  a  guardian's  account,  w»  as 
to  operate  against  the  ward's  rights, 
can  be  made  by  the  eourt  while  the 
relation  of  guardian  continues.  Lewis 
T.  AUred,  67  Ala.  62S.  In  Brown  t. 
Chadwick,  79  Mo.  5S7,  a  guardian 
paid  oyer  a  certain  amount  to  bis  late 
ward,  but  on  muttial  settiement  in  the 
probate  court,  a  balance  was  found 
due  the  guardian.  For  receipts  given 
by  the  ward  after  becoming  of  age, 
acquiesced  in  for  more  than  four 
years  ai|d  held  prima  faHe'  binding, 
see  Steadbam  eiah  t.  Sims,  68  Ga.  741 ; 
Dunsford  t.  Brown,  19  S.  C.  660. 

20.  Both's  EsUte,  150  Pa.  St.  261. 

21.  Line  ▼.  Lawder,  122  Ind.  548. 

22.  Kittredge  y.  Betton,  14  N.  H. 
401 ;  Musser  t.  Oliver,  21  Pa.  St.  862. 
Pierce  y.  Irish,  81  Me.  254;  Boynton 
V.  Dyer,  8  Pick.  1 ;  Hiekman's  Appeal, 
7  Barr,  464;  Southall  v.  Clark,  3 
Stew.  &  Port.  33S;  McDow  v^  Brown, 
2  S.  O.  (N.  S.)  .95;  Bybee  ▼.  Tbarp, 
4  B.  Menr.  313;  Stoudenmire  v.  De 
Bardelaben,  72  Ala.  acOi  Yet  a  bill 
in  chancery  for  correction,  etc.,  may 
be   ma^ntfuned,    notwithstanding   tKi6 
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Though  a  settlement  with  a  minor  ward  of  the  age  of  discretion 
is  not  biiiding,  still  it  may  be  given  in.evidenca^* 

Katifieatian  of  a  private  settlement  between  guardian  and  ward 
<*an  be  shown  onlj  by  clear  evidence.*® 

§991.  Transactions  After  Guardianship  is  Ended. 

Transactions  after  the  period  of  guardianship,  between  parties 
lately  holding  the  relation  of  guardian  and  ward,  especially  if  the 
ward  still  remains  under  the  influence  of  a  former  guardian,  may 
be  set  aside  upon  the  same  principle  of  constructive  fraud.  It  is 
true  that  bargains  between  them  are  good  whenever  the  influence 
is  fully  removed ;  even  to  gifts  and  conveyances  in  consideration 
of  past  services,  the  accounts  having  been  finally  closed,  th^  prop- 
erty duly  transferred,  and  the  late  parties  to  the  fiduciary  relation 
standing  toward  one  another  as  man  and  man.  Under  these  cir- 
cumstances,  the  late  guardian  m,ay  purchase. property  of  his  late 
ward^*^  and  a  contract  entered  into  between  a  guardian  and  his 
former  ward  after  termination  of  the  guardianship  may  be  valid,'* 
hut  dealings  between  them  soon  after  the  ward  comes  of  age  will 
be  scrutinized  by  the  court  with  suspicion.**  And  where  the  influ- 
ence  still  continues,  as  if  the  ward  be  a  female,  or  a  person  of  weak 
understanding,  and  the  guardian  continues  to  control  the  property 
or  to  furnish  a  home,  the  court  is  strongly  disposed  to  set  aside  the 
bargain  altogether.*^  Thus,  where  a  guardian  procures  the  late 
ward's  indorsement  of  his  own  notes  without  consideration,  the 
parties  who  take  such  notes  with  knowledge  of  the  fiduciary  rela- 
tionship have  been  enjoined  from  enforcii^g  them  against  the 
indorser.**^  And  if  the  guardian  purchase  rights  of  the  late  ward 
in  his  father's  property  for'  a  grossly  inadequate  consideration,  it 
will  be  set  aside.**     The  circumstance  that  the  guardian  had  better 


99.  Alexander  v.  Hillebraiid,  140 
Mich.  490,  103  N.  W.  849,  12  Det. 
Leg.  N.  238,  112  Am.  St.  B.  417. 

80.  National  Surety  Co.  ^.  State, 
IBl  Ind.  54,  103  N.  E.  105. 

81.  Oldin  V.  Sambom,  2  Atk.  15. 
88.  Williams  v.  Canary,  161  C.  C. 

A.  352,  849  T.  344;  tHlmer  v.  Fitz- 
gerald, 102  6a.  815,  32  S.  E.  869. 

88.  Wiffis  ▼.  Bice,  157  Ala.  252,  58 
Bo.  397;  Taylor  v.  Calvert,  138  Ind. 
67,  37  N.  B.  531;  Garvin's  Adm'r  v. 
Williams,  50  Mo.  206;  Shiverick  T. 
Bonsall,   173   N.   T.   S.   90;   Hart  v. 


Cannon,  133  N.  C.  10,  45  ft.  E.  351; 
Cfaniel  v.  Tolon  (Okla.),  157  P.  756; 
Baylor  v.  Pnlketsott^e  Ex'rs,  96  Va. 
265,  31  S.  E.  63;  In  re  Anderson,  97 
Wasli.  688,  lOt  "P.  71. 

84.  See  Macj^hers.  Inf.  260;  Hu- 
guenin  v.  Baseley,  14  Ves.  273 ;  Dent 
V.  Bennett,  4  M.  in  0.  269;  Mellish 
V.  Meffish,  1  Sim.  &  Stu.  138;  Daw- 
son V.  Massey,  1  Ball  ft  B.  219 ;  Har- 
ris V.  Carstarph'en,  69  N.  C.  416; 
Garvin  v.  Wflliams,  S<)' Mb.  206. 

35.  Gate  t!  W^lls,  12  Uarb.  84. 

88.  Wright  v.  Arnold,  14  B.  Monr. 
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opportiuiitije&  of  aoqniaintaiiee  with  the  aotaal  condition  and  value 
:of  the  property  than  Ae  Ward  himself  is  properly  to  be  considered 
on  the  latter's.  behalf.  Pnrchades  of  the  guardian'g  property  by 
the  late  ward  are  to  be  closely  sortitinized  in  like  manner.*^  In  all 
such  case^  and  wherever  the  late  guardian  has  extended  the  influ- 
ence of  his  former  relation  to  procuring  some  undue  advantage, 
equity  may  interfere  and  enjoin  or  charge  him  as  trustee  or  com- 
pel him  to  make  restitution ;  not  usually,  however,  in  the  sense 
that  he  is  still  a  guardian." 

This  principle  applies  to  gtxim  guardians,  even  to  parents.  For 
example,  a  girl,  who  had  been  living  for  thirteen  years  with  her 
mother  and  stepfather,  joined  the  latter  within  twelve  months  after 
she  became  of  age,  at  his  request  "Sihd  under  his  infltieuee,  in  a 
promiBSory  note  for  which  she  received  no  eonsideration.  The 
pay«6  some  years  later  obtained  judgment  at  common  la^  ahd 
was  abottt  to  take  out  execution^  when  the  court  of  chancery  inter- 
fered on  motion,  restrained  the  payee  from  enforcing  his  ex^cti- 
tion,.  and  ordered  the  money  paid  into  court.**  And  the  oompofii- 
tion  of  adeht  on  fair  terms,  made  between  an  insolvent  guardian 
and  his  ward  about  eight  years  after  the  latter  became  of  age,  will 
not  readily  be  set  aside  for  the  purpose  of  enabling  the  ward  at  so 
late  a  day  to  reach  the  sureties  on  the  guardian's  bond***  Where 
the  late  ward  sets  aside  the  transaction  for  undne  influence  he 
dught  to  refund  the  money,  if  any,  which  he  received  by  way  of 
^consideration/^ 

§  992«  Marriage   of   Ward   Against    Consent    of   Chancery   or 


It  is  the  rule  of  the  English  courts,  of  chancery  that  no  one  can 
marry  a  ward  of  the  court  without  its  express  sanction^     And 


63S;  WiUiams  T.  PoweH,  1  Ired.  Eq. 
460;  Wickiser  v.  Cook,  85  ID.  68. 

87.  Sherry  v.  Sansberry,  3  Ind.  320. 
But  as  to  carrymg  out,  on  arriving  at 
age,  a  reasonable  family  arrange- 
ment, see  Cowan's  Appeal,  74  Pa. St. 
329;  Re  Wood,  71  Mo.  623.  Such 
transactions  may  be  set  aside  against 
one  recent  fiduciary  and  upheld  against 
another,  as  the  equity  of  the  case 
may  warrant.  Berkmeyer  ▼.  Keller- 
man,  32  Ohio  St.  239. 

88.  People  ▼.  Seelye,  146  111.  189. 
But  should  the   guardian   remain  in 


full  control  of  the  fund  after  the 
ward's  majority,  a  probate  court 
may  treat  it  as  in  effect  a  continu- 
ance of  the  guardianship,  and  require 
all  such  transactions  to  go  into  the 
account.  Pyatt  ▼.  Pyatt,  46  N.  J. 
Eq.  285. 

89.  Espey  ▼.  Luke,  15  E.  L.  &  Eq. 
579.  And  see  Maitland  v.  Backhouse, 
16  Sim.  58. 

40.  Motley  v.  Motley,  45  Ala.  555. 

41.  Wickiser  v.  Cook,  85  lU.  68. 
See  a  delay  fayorably  regarded  in 
Voltz  V.  Voitz,  75  Ala.  555. 
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wherever  a  guardian  la  appointed  he  must  giye  a  recognizance  that 
the  infant  shall  not  marry  without  its  leave.^'  If  a  man  marry  a 
female  ward  without  the  approbation  of  the  cdurt,  he,  and  aU 
others  concerned,  will  be  treated  as  guilty  of  a  contempt  of  court, 
and  punished  accordingly.  So  where  there  is  reason  to  suspect  an 
improper  marriage  of  its  wards,  the  court  will  interfere^  by  injunc- 
tion, to  prevent  the  marriage^  to  forbid  all  intercourse  between  the 
lovers,  and  even  to  take  the  ward  from  the.  custody  of  the  guardian 
or  any  other  person  who  is  supposed  guilty  of  connivance  with  the 
match.  When  an  offer  of  marriage  is  made,  the  court  refers  it  to 
a  master  to  ascertain  and  report  whether  the  match  is  suitable,  and 
also  what  settlement  diould  be  made  upon  the  ward.  Where  a 
marriage  has  been  celebrated  without  leave,  the  court  will  interfere 
to  protect  the  female  ward  againat  the  consequences  of  her  indis- 
cretion, and  compel  th6*husband  to  make  a  suitable  settlement  ttpon 
her*  This  whole  subject  is  peculiar  to  the  laws  of  England,  and 
has  no  application,  whatever  to  courts  of  chancery  in  this  eoiintry ; 
unless  it  be  that  orders  might  issue  in  some  cases  of  improvident 
marriage  to  compel  the  settlement  of  a  suitable  portion  upon  the 

* 

female  ward.  Yet  authority  is  wanting  for  even  the  exercise  of 
chancery  jurisdiction  to  this  full  extent:  so  repugnant  does  it  ap- 
pear to  the  whole  tenor  of  our  legislation.  But  -where  property 
of  a  female  ward  is  under  the  control  of  a  court  of  equity,  and 
the  husbJEind  needs  its  assistance,  a  suitable  provision  might:  be 
compelled  on  her  behalf;  for  this  would  be  in  accordance  with  the 
general  law  of  husband  a^d  wife.** 

42.  Btory,  Eq.  Juris.,  §&  1358-1361;  Btaekpole  v.  BeaamppS/  3   Vee.  08; 

Macphers.     Inf.     191-209;     Eyre    ▼.  Stevens  v.  Savage,  1  Ve8..Jr.  154. 

Countess  of  Shaftesbury,  2  P.  Wms.  48.  Ordway  v.  Phelps,  45  la.  27». 
Ill;    Sibith  T.  Smith,  3   Atk;   305; 
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CHAPTER  I. 

THE  GENERAL  DISABILITIES  OP  INFANTS. 

Sbction     993.     Age  of  Majority. 

994.  Enlarging  Capacity  Daring  Non-Age;  Legislative  Relief  from 

Non-Age. 

995.  Conflict  of  Laws  as  to  True  Date  of  Majorilj^. 

9^6.    Infant's   Bight   of  Holding   Office   and   Performing    Official 
Functions. 

997.  Infant's  BesponslbiHtj  for  Crime. 

998.  Infant 's  Criminal  Complaint ;  DiscTCtloa  in  Case  of  Peril,  Ac 

999.  Power  to  Make  a  Will. 

1000.  Testimony  of  Infants. 

1001.  Marriage  Settlements  of  Infants. 

1002.  Infant's  Exercise  of  a  Power. 

1003.  Infant 's  Commercial  Paper. 

1004.  Trusts. 

1005.  Adverse  Posseflsion. 

§  993.  Age  of  Majority. 

All  peraons  are  infants,  in  legal  contemplation,  until  they  have 
arrived  at  majority.  The  period  of  majority  differs  in  different 
0lates  and  countries ;  but  this  general  principle  remains  the  same. 

By  the  civil  law,  full  majority  was  not  attained  until  the 
person  had  completed  his  twenty-fourth  year;  he  was  then  said 
to  be  perfecttjf  astatis  —  ostatis  legitimcB.^  This  period  was  like- 
wise adopted  in  France  (though  it  was  afterwards  changed),  and 
it  prevails  still  in  Spain,  Holland,  and  some  parts  of  Germany.** 
By  the  French  civil  code,  the  age  of  full  capacity  i-s  twenty-one 
years,  except  that  twenty-five  years  is  the  majority  for  contracting 
marriage  without  paternal  consent,  by  the  male,  and  twenty-one 
by  the  female.**  The  law  of  Scotland  adopts  the  age  of  twenty- 
one.*^     Among  the  Greeks  and  early  Bomans  women  were  never 

44.  1  Burge,  Col.  &  For.  Laws,  113  47.  Ersk.  Iii8t,,.b.  1,  tit.  vU.;  1  Bl. 

45.  lb,,  114.  Com.  464. 

46.  Code  Civil,  §§  145,  488 ;  2  Kent, 
Com.  2a3. 
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of  age,  but  subject  to  perpetual  guardianship,  except  as  wives; 
this  gradually  changed,  and.the  ciyfl'law,  as  it  stood  in  the  time 
of  Justinian,  permitted  females  as  well  as  males  to  attain  their 
majority  at  twenty-five.** 

The  common  law  of  England,  from  the  remotest  times,  has  fixed 
twenty-one  as  the  period  of  absolute  majority  for  both  sexes ;  or, 
to  be  more  exact,  an  infant  attains  full  age  on  the  beginning  of 
the  day  next  preceding  the  twenty-first  anniversary  of  his  birth.** 
The  same  rule  is  applied  in  most  parts  of  the  United  States,  though, 
in  some  of  the  States,  females  have  an  enlarged  capacity  to  act  at 
eighteen.*^  Under  the  statutes  of  Vermont,  Ohio,  and  Illinois, 
and  various  western  States,  females  are  deemed  of  age  at  eighteen.** 
The  Code  of  Louisiana  follow^  common-law,  not  civil-law,  prin- 
ciples,  and  adopts  twenty-one  as  the  limitation  for  both  sexes.** 
Thus  arbitrary  is  the  law  which  fixes  the  period  of  majority; 
nature  assigning  no  precise  and  uniform  period  at  which  the  dis- 
ability of  infancy  shall  cease,  yet  clearly  indicating  that  there  must 
be  some  such  period. 

A  man  born  the  first  day  of  February,  1600,  after  eleven  o'clock 
at  night,  was  adjudged  in  England  to  be  of  full  age  after  one 
oVlock  on  the  morning  of  the  last  day  of  January,  1631.**  This  is 
because  the  common  law  makes  no  allowance  for  fniCtione  oi  a  4»y. 
But  the  civil  law,  in  order  to  secure; to. the  person  the  full  protec- 
tion afforded  on  account  of  his  minority,  did  not  hold  the  com-. 
meneement  of  the  day  to  be  itj^,  completion,  if  injurious  to  his 
interests.**   ■  , 


48;  lABt.  I,  23,  1;   1  Bl.  Com.  4^4. 

49.  2  Kent,  Com.  233;  1  Bl.  Com. 
463  J  1  Salk.  44;  Ld.  Raym.  480, 
10^6 ;  3  Wils.  274 ;  Hamlin  v.  Steven- 
son, 4  Dana,  597;  State  v.  Clarke,  3 
Hawing.  557;  Wells  v.  Wells,  6  Irid. 

'  447. 

50.  United  States  v.  Wright,  116 
C.  C.  A.  659,  197  F.  297;  Banco  Be 

^  Sondra  v.  Bankers'  etc.,  Co.,  124  la. 
**-  576,  100  N,  W.  532,  104  Am.  St,  B. 
367;  Beekman  t.  Beelunan,  53  Fla. 
858,  43  Sa.  01^3;  International  Text- 
Book  Co.  V.  ConneUy,  206  N.  Y.  188, 
99^  N.  E.  722;  2  Kent,  Com.  233.  See 
Crapster  v.  Griffith,  2  Bland,  Ch.  5. 
61.  In  Alabama  by  statute  a  mar- 


ried woman  attains  fall  age  at  eigh- 
teen. Bennett  t.  Bennett;  169  Ala. 
618,  53  So.  986;  Sparhawk  t.  Bud, 
9  Vt.  41;  Stephenson  v.  Westfall,  18 
Til.  209. 

98.  Insi.  1,  23, 1;  1  Bl.  Oom.  464; 
Texas,  Means  y.  Bobinsoo,  7  Tex. 
502.  See  Ward  v.  Laverty,  19  Ncb- 
429. 

63.  Fitzhue  v.  Denningion,  6  Mod. 
239;  1  Salk.  44,  and  citations  in  last 
section.  And  see  1  Jarm.  Wills,  Eng. 
ed.  1861,  3d;  Met.  Contr.  38.  Judge 
Bedfield  dissents  from  this  rale.  See 
1  Redf.  Wills,  18-20. 

54.  J.  Voet  lib.  4,  tit.  4,  n.  1. 
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§  994. . Enlarging  Capacity  During  Non^ Age;  ..Legi^ttve  Re- 
.li'ef  from  Jfon-Age* 

The-  principle:  of  an  enWging  capacity  in  infaivts  has  been  incd- 
detitally  noticed.  -  It  is  reasonable  to  suppose  that  they  who  are 
constantly  growing  become  naturally  competent  for  certain  pur- 
poses long  before  tl^ey  attain  complete  majority,  and  young  men 
and  woman  may  well  be  allowed  the  exercise  of  more,  discretion 
than  babes. .  Hence  we  find  that  infanta  of  suitable  age  are  allowed 
to  contract  a  valid  marriage;  that  males  of  the  age  of  fourteen 
and  upwards,  and  females  at  the  age  of  twelve,  could  once  dispose 
of  personal  estate  by  will,  and  at  fourteen  may  still  choose  or 
nominate  their  own  guardians;  that  children  of  discretion  have 
a  voice  in  determining  the  right  of  custody  and  control.  But  not 
until  attaining  majority  could  a  person  at  the  coinmon  law  convey, 
lease,  or  make  contracts  in  general  .which  would  bind  him;  and 
th^  foregoing  must  then  be  considered  as  among  the  exceptions  to 
the  rule  that  persons  are  legally  incapable  so  long,  as  they  are 
miners,"'  '..  ./  ,'.  '      .... 

I'Majcfrity  mustbef  fully. attained  before  capacity  to  eotitract  is 
acqnir'i&d.®*'    Some  c6t/rts  hold  that  marriage  does  hot  affect  the 

^5$.  (Jarpenter  .v..  .Carpeuier  (Ala.),  527.;   7;^   re  MacNeil,   151 .  N.  Y.,.S.. 

75     So,    ,472;    . Jo'hjnsoa '  y..' .  Wri^gH  162,  .165  App«  Div.  .842   (tTan,s.  from 

(Ariz.),  1,79.:^.  958';  Kansas  City  P,.  the.  Third  Department,  149  N.  Y.  S.. 

&  G.  R.  Co.  V.  Moon,  66  Ark.  409,.  5Q  1095,  164  App.^  Div,  917)  ;  Jefferson  v.. 

S..W.  996;  Appeal  of.Ennis,  84  Cojin.  Gallagher,  .150    P.    1071;  ..Bruner   ▼. 

610,  80  A.  772;  Gannon  v. .Manning,  Cobb,  37   Okla.   228,  131   P.   165,  L. 

42  App/l).  C.  206;.  Wickham  V.  .Tox;-  R,  .A,  1916D,  377, 
le^,  136  Ga.  594^  71  6.  E.  881;  In  re  He  may"  disavow  his  mortgage  held 

Cummjngs'  Estate,  120   la.   421,^  94  in  escrow.     Citizens',  etc.,  Ass'n  v, 

N.  W.   1117;   Scantlin  v,  Allison,  12  Arvjn,  2a7  Pa.  293,  56  A.  870;  Qha- 

I^an.  85^  McKibben  v.  DUtzj,  138  Ky,,  hot  v.  Paulhus,  32  R.  I.  471,  79  A. 

684,  128  S,.  W.  1082;  Hudson's  Guar-  1103;    Coleman  v.  Virginia  Stave   & 

dian  V.  Hudson,  160  Ky.  432,  169  8.  Heading  Co.,   112   Va.    61,   70   S.   E^ 

W.  891;  Fortier  V.  Labranche,  13  La.  545;   Ee  Farley,   213   N.  Y.   15,  106 

355;    White,  y.    Nev    Bedford,    etc.,  N,  E.  756,  L.  B.  A.  1916D,  816;  Peo- 

Corp.,   178  Mass,  20,  59  N.  E.  642.  pie  v.  Griesbach,  211  111.  35,  71  N.  E. 

An  infant  master  of  a  vessel  is  not  874. 
liable  for  provisions  furnished  to  the  He  is  not  bound  by  admission  made 

ship.  ,  A.  B.  Fogarty,  2   Dane.  Abr,  whi]e  an  infant.    Claxton  v.  Claxton, 

(Mass.)   25;   Parker  v.  Gillis,  66  So.  56   Mich.    557,  23   N.   W.    310.      Co. 

978;   Gambrell  v.  Harper,  113  Miss.  Lit*.  78b,  89b,  and  Harg.  note.    As  to 

715,  74  So.  623;  0*Donohue  v.  Smithy  the  privilege  of  wills,  see  stat.  1  Vict., 

114  N,  Y.  S.  536,  130  App.  Div.  214;  ch.  26,  §  7;  tn/ra,  §  397. 
Kelly  V.  Same,  Id.;  Aborn  v.  Janis,  56.   Ex  parte  McFerren,   184    Ala. 

113  X.  Y.  S.  309,  62  Misc.  95  (order  223,  63  So.  159;  Marx  v.  Cliaby,  130 

r.na.,  100  N.  Y.  S.  115)  ;  Kamilv.New,  Ala.  502,  30  So.  517. 
York  College  of  Dentistry,  168  N.  Y.  S.  While  a  minor  may  not  bind  his 
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diBability  of  infancy^"  but  others  hold  tiiiat  it  <|m&  ntao^e  it.'* 
In  some  States  the  statute  so  provid«0w^  In  tiase  of  a  finale 
infant  mai-riage  may  suspend  the  duty  to  disaffirm  till  she  is  dis^ 
covert,  though  she  may  disa£9rm  without  regard  to  coverture  if 
she  chooses.*^  Emancipation  does  not  usually  remove  the  dis- 
ability.*^ Some  statutes  provide  for  the  removal  of  the  disability 
of  infancy  before  majority,**  while  others  have  somewhat  changed 
the  period  at  which  the  infant  may  bind  himself  by  a  contract.** 


€state,  jet  a  weU  educated  person 
approaching  full  age  may  suggest 
facts  and  views  of  policy  'worthy  of 
the  consideration  of  the  flooits,  which 
may  well  be  given  great  weight.  In 
re  Hickey  (Okla.),  182  P.  233;  Ex 
parte  McPerren  (Ala.),  63  So.  159, 
47  Lw  B.  A.  (N.  S.)  543;  Baker  v. 
Lovetty  6:  Mass.  78,  4  Am.  Bee.  88^ 

57.  Sinw  V.  Gunter  (Ala.),  78  So. 
62;  Shipley  v.  Smith,  162  Ind.  526, 
70  N.  K  803;  Hudson  y.  Hudson,  160 
Ey.  432,  169  8.  W.  891;  OniUebert 
V.  Grenier,  107  I^a.  614,  32  So.  238. 

58.  In  Indiana  it  has  been  held  that 
an  infant  wife  may  convey  her  lands 
if  the  husband  joins  in  the  deed. 
Kennedy  v.  Hudkins,  140  Ind.  570, 
40  Ni  E.  52;  Losey  v.  Bond,  94  Ind. 
67;  Cochran  v.  Cochran,  196  N.  T. 
86,  89  8.  E.  470. 

Where  it  is  uncertain  whether  an 
infant's  contract  benefits  or  preju- 
dices  her,  and  she  marries  while  yet 
an  infant,  she  should  disaffirm  the 
contract  within  a  reasonable  time,  if 
she  desires  to  avoid  it.  Chambers  v. 
Chattanooga,  etc.,  Ry.  Co.,  130  Tenn. 
459,  171  S.  W.  84;  Town  of  North- 
field  V.  Town  of  Brookfield,  50  Vt. 
62;  Ex  parte  HoUopeter,  52  Wash.  41, 
100  P.  159. 

59.  Hays  v.  Bowden,  159  Ala.  600, 
49  So.  122;  Fields  v.  Mitchell,  112 
Me.  368,  92  A.  293. 

60.  Buchanan  v.  Hubbard,  96  Ind. 
1 ;  Appelgate  v.  Conner,  93  Ind.  185 ; 
Losey  v.  Bond,  94  Ind.  67;  Scranton 
V.  Stewart,  52  Ind.  68;  Linville  v. 
Greer,  165  Mo.  380,  65  S.  W.  579; 
Gaakins  v.  Allen,  137  N.  C.  426,  49 


S.  E.  919;  Blake  v.  HoUandsworth 
(W.  Va.),  76  S.  E.  814,  43  L.  E.  A. 
(K  S.)   714. 

61.  Wickham  t.  Tbrl^,  136  Oa. 
594,  71  S*  E.  881,  36.  L.  B.  A.  (N.  B.) 
57. 

68.  Ketdium  ▼.  Faireloth^greit 
Co.,  165  Ala.  256,  46  So.  476; 
Katohum  y»  If^irdothrSegrest  Co^,  155 
Ala.  256,  46  So.  476;  Ex  parte  Single- 
ton (Ala.),  68  So.  253;  Ex  parte 
Price,  68  So.  866;  Wilkinson  ▼. 
Blister,  124  Ala.  574,  26  So;  940; 
Bgykin  t.  CoIJinfl,  140  Aku  407,  37 
So«  248;  Young  t.  Hiner,  72  Ark. 
299,  79  S.  W.  1062;  Bickle  v.  Tomer 
(Ark.),  202  8.  W.  793;  Dalton  t. 
Bradley  Lumber  Co.  (Ark.),  205  8. 
W.  695. 

The  enactment  of  such  a  statute 
will  not  affect  the  status  of  an  infant 
who  has  attained  full  age  under  the 
former,  statute.  Smith  ▼.  Smitli 
(Kan.),  18  P.  231;  State  v.  Lyons 
(Kan.),  180  P.  802;  Gaaton  t. 
Bainach,  141  La.  162,  74  So.  890; 
Jackson  y.  Jackson,  105  Miss.  868, 
63  So.  275;  Lake  v.  Perry,  95  Miss, 
550,  49  So.  569;  Watson  v.  Peebles, 
102  Miss.  725,  59  So.  881;  Cunning- 
ham V.  Kobison,  104  Tex.  227,  136 
S.  W.  441;  Gulf,  C.  *  8.  F.  B;y.  Cb. 
V.  Lemons  (Tex.),  206  S.  W.  75; 
Durrill  v.  Bobison  (Tex.),  138  8.  W. 
107. 

63.  In  California  by  statute  the 
deed  of  an  infant  under  eighteen  is 
void  in  the  absence  of  a  new  eontraet 
or  estoppel.  Hakes  Inv.  Co.  ▼.  Lyons, 
166  Cal.  557,  137  P.  911.  In  the  same 
State  a  minor  making  a  contract  while 
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Legislative  or  judicial  emancipatioti  has  existed  ia  Louisiaixa 
and  some  other  parts  of  this  country  lOJioe  imder  the  dominion  of 
continental  Europe.  In  the  case  of  an  emancipated  minor  under 
frxtch  statutes^  hy  which  he  is  relieved  from  the  time  prescribed  by 
law  for  attaining  the  age  of  majority^  he  is  invested  with  all  the 
capacities  in  relation  to  his  property  and  dbligations  which  he 
would  have. had  he  actually  arrived  at  the  age  of  twenty-one  years. 
And  he  may  be  appointed  administrator  of  ati  estate.*.^  or  surety 
on  a  bond/^  But  the  right  of  l^islative  emancipation  seetto  never 
to  h?ive  been  distinctly  admitted  at  the  common  law  in  any  such 
extensive  sense. 

§  995.  Conflict  of  Laws  as  to  True  Date  of  Majority; 

Supposing  a  conflict  of  laws  should  arise  over  the  contract  of  an 
infant  by  reason  of  the  period  of  majority  being  differently  as- 
signed by  the  law  of  the  domicile  of  his  origin  and  that  of  his 
actual  domicile,  or  of  the  situation  of  real  property,  or  of  the  place 
where  he  has  entered  into  d  contract  The  rules  for  audi  cases  are 
these:     Fifst^  that  the  actual  domicile  will  be  preferred  to  the 


over  eighteen  years  old  may  disaffirm 
it  before  majority  on  certain  condi- 
tiona.  Spenoer  v.  CoUins,  156  Cal. 
2^,  104  P.  320. 

By  statute  in  Iowa  a  minor  cannot 
disaffirm  a  contract  where  the  other 
party  has  been  misled  by  the  minor's 
misrepresentations  into  thinking  that 
he  is  of  full  age.  First  Nat.  Bank  v. 
Casey,  158  la.  349,  138  N.  W.  897. 

In  North  Dakota  by  statute  a 
minor,  may  contract  at  eighteen  years 
of  age  as  an  adult,  except  that  he 
may  disaffirm,  within  one  year  after 
majority,  contracts  not  for  necessa- 
ries by  refunding  the  consideration, 
or  paying  its  equivalent  with  interest. 
Lnce  V,  Jestrab,  12  N.  D.  648,  97  N. 
W.  848;  Casement  v.  Callaghan  (N. 
D.),  159  N.  W.  77;  Hamm  v.  Pru- 
dential Ins.  Co.  of  America,  122  N. 
Y.,  S.  35,  137  App.  Div.  504  (statute 
permitting  minor  to  make  certain  far 
snrance  contracts). 

Under  the  Oklahoma  statute  a 
minor  may  disaffirm  a  conveyance 
made  when  under  eighteen  years  of 
age  without  retaming   or   tendering 


the  consideration.  Bice  V.  Anderson, 
39  Okla.  279,  134  P.  1120. 

Under  the  Pennsylvania  statute 
authorizing  minors  over  eighteen  to 
make  needful  contracts  to  become 
members  of  beneficial  associations,  it 
was  held  that  a  minor  was  bound  by 
a  contract  made  with,  the  beneficial 
association  of  a  certain  railroad  mak- 
ing acceptance  of  its  benefits  a  re- 
lease of  liability  against  the  railroad. 
Bidden  v.  Pennsylvania  B.  Co.  (Pa.) 
106  A.  80, 

6i.  Sucoession  of  Lyne^  12  La. 
Ann.  155;  Gordon  v.  Gilfoil,  99  U.  8. 
168.  See  also  State  v.  Bunce,  65  Mo. 
349.  A  legislative  power  conferred 
upon  the  courts  to  emancipate  is  to 
be  exercised  in  a  snnunary  manner 
and  not  according  to  the  course  of 
the  common  law.  Hindman  v. 
O'Connor^  54  Ark.  627;  State  v. 
Barker,  25  Fla.  5^.  As  to  eman- 
cipation of  a  minor  in  our  usual 
sense,  see  supra,  §  807  et  seq. 

65.  Cooper  v.  Bhodes,  30  La.  Ann. 
533, 
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domicile  of  birth.  Second,  that  the  law  of  situation  of  real  prop- 
erty must  prevail  orer  that  of  domicile.  Third,  that  the  law  of 
the  place  where  a  contract  is  made  must  prevail  over  that  of 
domicile.**  Fourth,  that  in  matters  of  practical  roaedy  in  the 
courts,  the  law  of  the  forum  is  sometimes  conclusive.*^ 

The  right  of  action  for  the  recovery  of.  real  estate  belonging  to 
an  infant  will  be  governed,  not  by  the  law  in  force  when  the  right 
of  action  accrued,  but  by  the  law  in  force  wh^  the  infant  became 
of  age.** 

§  996.  Infant's  Right  of  Holding  Office  and  Performing  OfiBcial 
Functions. 

Next,  as  ;to  the  infantas  right  of  holding  ofBce.  •  There. are 
numerous*  old  cases  to  !be  found  in  the  1)ooks  where  an  infant  has 
been  adjudged  capable  of  holding  office^  that  involve  no  pecuniary 
or  publits  trusty  and  require  Only  moderate  skill  and  diligence: 
such  as  the  office  of  park-keeper,  forester,  sheriff,  and  jailer; 
though  on  the  ground  apparently  that  auch  offices  formerly  were 
capable  of  grant,  afad  the  grantees  had  the  power  to  act  by  deputy.'* 
But  the  modern  doctrine  seems  to  be  clear  that  no  office  of  pecimi- 
ary  and  public  responsibility  can  be  conferred  upon  an  infant: 
not  so  much  because  of  mental  incapacity  on  his  part,  as  for  the 
very  good  reason  that  a  person  who  is  not  legally  responsible  for 
the  duties  of  his  office  cannot  be,  in  point  of  law,  a  proper  person 
to  execute  them.  A  public  office  which  requires  the  personal  re- 
ceipt and  disbursement  of  money  is  not  then  to  be  filled  by  an 
infant.''®     IJ'or  can  an  infant  act  as  administrator,  executor,  or 

60.  Harding  v.  Schapiro,  120  Md.  tin,    S^T;    2    Kent,    Com.    233,    «.: 

541,    87     A.     &51.     Where     an     in-  Huey's  Appeal,  1  Grant   (Pa.>,   51: 

f ant's    contract    is   voidable    by   the  Wharton,  Confl.,  §  112.     An  order  of 

law  of  the  State  of  his  dopiicile  and  court'  of  another  State,  made  in  con- 

was  made  by  the  infant,  and  is  to  formity  to  a  statute  of  that   State, 

be    substantially   performed    in    that  and  purporting  to  relieye  an  infant 

State,  that  law  will  govern  the  case,  residing  in  that  State  from  the  dis- 

though   the   contract   was   completed  ability  of  non-age,  can  have  no  opera* 

by  acceptance  in  another  State,  where  tion  in  Missouri.    State  v.  Bunce,  65 

it  might  be   binding.      International  Afo.  349. 

Text-Book  Co.  v.  Connolly,  206  N.  Y.  67.  As  in  applying  the  bar  of  the 

188,  99  N.  E.  722,  42  L.  R.'A.  (N.  S.)  statute    of   limitations.      Burgett    t. 

1115.     Male  v.  Roberts,  3  Esp.  163;  Williford,  56  Ark.  187. 

1   Burge,  Col.   &   For.  Laws,   118   et  68.  Gilker  v.  Brown,  47  Mo.  105. 

seq,;  Story,  Confl.  Laws,  §§  75,  82,  69.  Bac.    Abr.    Infancy    and    A^ 

332;''I*hompson  v.  Eetcham,  8  Johns.  (E.)  ;  3  Mod.  222;  Toung  v.  Fowler, 

189;    Hierstand  v.   Kuns,    8   Blackf.  Cro.  Car.  555;  Macphers.  Inf.  448. 

345;   Saul  v.  His  Creditors,  17  Mar-  70.  Claridpfe  v.  Evelyn,  5  B.  A  AW. 
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trustee,  upr  by  his  concurrence  (in  the  absence  of  fraud  on  his 
part)  sanction  a  breach  of  trust/ ^  He  cannot  be  a.gaardian^  an 
attorney  nnder  a  power  (except  to  receive  seisin),  a  bailiff,  a 
factor,  or  a  receiver/'  Nor  should  he  be  admitted  to  the  bar  as 
iin  attorney  at  law.^^ 

The  service  of  a  notice  of  replevy  by  an  infant  is,  in  England, 
illegal  and  void;  and  it  would  appear  that  he  cannot  be  a  sheriff*s 

.  officer/*  But  in  New  Hampshire  it  is  held  that  an  infant  may  be 
deputed  to  serve  and  return  a  particular  writ ;  on  the  ground  that 
while  offices  where  judgment,  discretion,  and  experience  are  essen- 
tially necessary  to  the  proper  discharge,  of  the  duties  they  impose, 
atould  not  be  intrusted  to  infants,  offices  may  be  held  which  are 

^merely  ministerial,  and  require  nothing  .  more  than  skill  and 
diligence/^     But  a  distinction  i&  properly  taken  between  the  case 

;  of  officers  of  justice  ordinarily  liable  for  false  return,  misfeasanCjC, 
and  the  like,  and  those  who  have  no  such  liability ;  and,  for  this 
reason,  while,  in  Vermont,  an  infant  may  serve  a  particular  writ, 
he  cannot  be  specially  authorized  to  serve  mesne  process  by  the 
magistrate.'" 

In  ancient  times  minors  appear  to  have  frequently  sat  in  the 
British  Parliament.  Thus  it  is  related  that  a  son  of  the  Duke  of 
Albemarle  took  part  in  debate  when  only  of  the  age  of  fourteen; 
and  history  states  that  about  the  10th  James  I.  there  were  forty 
members  not  above  twenty  years  of  age,  and  some  not  above  six- 
teen/' But  by  statute  it  is  now  provided  that  an  infant  cannot 
sit  in  the  House  of  Lords,  or  vote  at  an  election  for  a  member  of 
the  lower  house,  or  be  elected/*  There  are  provisions  in  the  Con- 
stitution of  the  United  States  and  of  the  different  States,  adopted 
undoubtedly  because  it  was  considered  contrary  to  sound  public 
policy  to  commit  any  offices  requiring  considerable  skill  and  pru- 


81.     See  Crosbie  t.  Hurley,  1  Alcock 
&  Napier,  431. 

71.  Macphers.  Inf.  449;  Wilkinson 
V.  Parry,  4  Huss.  372.  But  though 
wrongly  appointed,  he  will  be  liable 
to  account  for  money  received  by 
him  after  reaching  majority.  Carow 
T.  Mowatt,  2  Edw.  Ch.  57.  And  see 
Knox  V.  Nobel,  77  Hun,  230. 

72.  Macphers.  Inf.  448,  449;  Co. 
J.itt.  3b,  172. 

73.  Coleman,  ex  parte,  54  Ark.  235. 
But  cf.  25  Fla.  298. 


74.  Cuckson  v.  Winter,  2  M.  &  By. 
306. 

75.  Moore  v.  Graves,  3  N.  H.  408. 
But  see  Tyler  Tyler,  2  Boot,  519. 
And  see  Bailroad  v.  Fisher,  109  N.  C. 
1. 

76.  Barrett  v.  Seward,  22  Vt.  176; 
Harvey  v.  Hall,  ih.  211;   53  Vt.  109. 

77.  See  Macphers.  Inf.  449,  n,s  1 
Pari.  Deb.  420,  notes. 

78.  7  &  8  Will.  III.,  ch.  25. 
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deuce,  not  to  say  pecuniary  arid  public  responsibility,  to  the  young 
and  immature.  By  tbe  Constitution  of  tlie  United  States,  no  per- 
son can  be  President  who  has  not  attained  the  dge  of  thirty-five 
years ;  nor  a  senator,  who  is  under  the  age  of  thirty  yetirs ;  noi*  a 
representative  in  Congress  who  is  not  twenty-five  years  of  age- 
Corresponding  provisions  abound  in  the  different  States  as  to  the 
eligibility  of  local  oflBcers.  So  is  the  dis<j[ualification  to  vote  uni- 
versally applied  by  our  laws  to  minors,  and  restrictions  upon  the 
right  of  suffrage  may  extend  even  further.^* 

The  true  principle  to  be  extracted  from  the  authorities  seems 
therefore  to  be  that  the  court  will  inquire  whether  an  infant,  as 
such,  is  by  law  capable  of  discharging  suitably,  faithfully,  and 
effici^itly  the  duties  of  a  particular  ofiice,  and  so  as  to  leave  open 
all  the  usual  remedies  to  others;  and  this  is  a  proper  rule  of  guid- 
toce,  the  statutes  being  silent,  rather  than  ancient  precedents  laid 
down  concerning  particular  oflSces  in  times  when  they  were  tran*- 
missible  in  families  and  mere  sinecures.** 

There  are,  undoubtedly,  certain  offices  which  an  infant  may 
properly  hold.  And  the  legislature  is  competent  to  establish  an 
earlier  or  later  period  at  which  persons  shall  be  deemed  of  full 
age  for  certain  purposes*  Hence  in  Massachusetts,  under  a  law 
fixing  eighteen  years  as  the  age  for  military  duty,  and  empowering 
an  infant  at  that  age  to  enlist  of  his  own  accord,  and  without  the 
parent's  asient,  in  the  militia,  it  is  held  that  he  may  be  elected 
company  clerk,  or  even,  as  it  would  appear,  a  commissioned  officer 
of  the  company.'* 

The  late  cases  show  a  tendency  to  a  more  liberal  rule,  under 
which  a  minor  has  been  held  to  be  competent  to  act  as  a  deputy 
sheriff,'^  a  notary  public,®'  and  cleri  of  a  court** 

79.  The  officer  who  asaally  admin-  82.  Irving  ▼.  Edrington,  41  Ia. 
iflters  the  oath  of  office  cannot  refuse  Ann.  671,  6  So.  177;  Jamesrille,  «tc^ 
to  do  80  on  such  ipronnds.  People  B.  Co.  ▼.  Fisher,  109  N.  C.  1,  13  S.  B. 
▼.  Dean,  3  Wend.  438.  698,  13  L.  B.  A.  (N.  S.)  721;  GilsonT. 

80.  For  some  of  the  old  decisions  Kuenert,  15  Q.  D.  291,  89  N.  W.  473; 
as  to  what  offices  an  infant  might  or  Bell  v.  Pruit,  51  S.  C.  344,  29r  S.  E.  5; 
might  not  hold,  see  Bac.  Abr.  Infancy  State  ▼.  Toland,  36  S.  C.  515^  15 
and  Age  (E.) ;  also  Moore  v.  Graves,  8.  E.  599. 

3  N.  H.  408,  passim.  83.  tTnited  States  v.  Bixby,  9  P*d. 

81.  Dewey,  Petitioner,  11  Pick.  265.       78. 

See  Hands  v.  Slaney,  8  T.  B.  578.  84    Talbott's   Devisees  v.   Hooht, 

Infant  may  be  a  notary.    25  Alb.  L,       75  Ky.  408. 
J.  12. 
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S  997.  Infantas  Responsibility  for 

Infants  who  have  arrived  at  sufficient  maturity  in  years  and 
understanding  are  capable  of  committing  crimes;  and  it  is  said 
that  they  cannot  plead  in  justification  the  restraint  of  a  parent,  as 
married  women  can  that  of  the  husband;  although^  as  we  pre- 
sume, duress  or  compulsion  may  be  properly  set  up  in  defence, 
wherever  a  young  child  is  indicted  and  tried  for  a  crime.  The 
period  of  life  at  which  a  capacity  of  crime  exists  is  determined 
by  law  to  a  certain  extent ;  for  a  child  under  seven  is  coiuclusiyely 
incapable  of  crime,  one  between  seven,  and  fourteen  only  prima 
facie  so,  and  one  over  fourteen  prima  facie  capable  like  any  other.'* 


S5.  United  States  est  ret  Sehorn- 
bach  V.  Behrend8olm»  197  F.  958.  The 
presumption  is  that  an  infant  un- 
der 14  years  had  not  the  requisite 
gaa^  knowledge  of  ti&e  wroagfiUaesB 
of  an  aft  te^  authorize  a  eonyictioa 
of  felony,  unless  there  is  proof  of 
knowledge  of  good  and  evil.  Bejnolda 
V.  State,  154  Ala.  14,  45  So.  894; 
Gamer  v«  State,  97  Ark.  63,  132  8. 
W.  1010;  Gilchrist  v.  State,  100  Ark. 
330,  140  S.  W.  260;  Harrison  v.  State, 
72  Ark.  117,  78  S.  W.  763;  Land  V. 
Qtate  (Fla.),  71  Bo.  270,  L.  B.  A. 
1916E,  760;  Singleton  v.  State,  124 
Ga.  136,  52  S,  E.  156;  Vinson  ▼. 
fitate,  124  Ga.  19,  52  S.  E.  79;  Car- 
roll V.  State  (Ga.),  89  8.  E.  176; 
Vinson  T.  State,  124  Ga.  19,  5^  S.  E. 
79;  Anthony  v.  State,  126  Ga.  632, 
55- S.  E.  479;  Singleton  v.  State,  124 
Ga.  136,52  8.  E.  156;  Stephens  V. 
Stephens,  172  Kj.  580,  189  8.  W. 
1143;  Commonwealth  y.  Smith,  14 
Gray  (Mass.),  33. 

The  criminal  intent,  which  is  an  es- 
sential clement  of  every  crime,  cannot 
"be  entertained  by  an  Infant  until  he 
has  developed  sufficient  intelligence 
and  moral  percex^tion  to  enable  him 
to  distinguish  between  right  and 
wrong  aild  to  comprehend  the  con- 
sequences of  his  acts.  Beason  t. 
State,  96  Miss.  105,  50  So.  488;  Miles 
T.'  State,  99  Miss.  165,  54  So.  946; 
State  ex  ret.  Cave  v.  Tincher,  258  Mo. 
1,  166  8.  W.  1028;  State  v.  Fisk,  15 
N,  D.  589,  108  K.  W.  485. 


la  North  Dakota  the  statute  pro- 
vides that  ehUdren  under  seven  years 
of  age  are  legally  incompetent  to 
commit  crime,  and  between  the  ages 
of  seven  and  fourteen  are  presumed 
to  be  incompetent  State  v.  Fisk,  15 
N.  D,  589,  108  N.  W.  485.      . 

The  presumption  is  not  satisfactor- 
ily rebutted  by  inferences  which  the 
judge  may  make  from  their  appear- 
ance and  from  conversation  with  them 
and  their  parents,  satisfying  him  that 
they  have  criminal  capacity.  A  plea 
of  guilty  is  insufficient  to  overcome 
the  presumption,  which  can  be  done 
only  by  affirmative  evidence.  People 
V.  Bomenico,  &2  N.  Y.  8.  390,  45 
Misc.  309,  19  N.  Y.  Cr.  B.  8 ;  State  v. 
Nelson,.  88  S,  C.  125,  70  8.  E.  445. 

A  homicide  by  an  infant  seventeen 

* 

years  of  age  is  not  excused  by  his 
father's  coercion.  State  v.  Thrailkill, 
73  8.  C.  314,  53  S.  E.  482;  1  Bish. 
Crim.  Law,  §  460;  1  Russ.  Crimes, 
Grea.  ed.  2 ; .  Marsh  v.  Loader,  14  C. 
B.  (N.  8.)  535.  The  text-writers 
have  said  that  an  infant  can  never 
plead  constraint  of  ihe  parent,  but" 
this  may  be  doubted.  See  Humphrey 
V.  Douglass,  10  Vt.  71 ;  Commonwealth 
V.  Mead,  10  Allen,  398;  State  *v, 
Learnard,  41  Vt,  585.  But  see  Wil- 
let  V.  Commonwealth,  13  Bush  (Ky.)„. 
230  (holding  that  an  infant  und^r 
twelve  years  of  age  may  be  shown  to 
have  criminal  capacity).  But  see 
In  re  Sanders  (Okla.),  168  P.  197 
(holding  that  as  an  infant  under  four- 
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An  exception  to  this  rule  is  usually  stated  in  certain  eases  of  physi- 
cal impotence;   for  it  is  argued  that  a  boy  under  fourteen  years 
of  age  is  physically  undeveloped,  and  therefore  cannot  be  legally 
guilty  of  rape  or  similar  crimes.**    Nor  is  carnal  consent  an  ad- 
mitted palliation  to  one  who  commits  a  crime  upon  a  young  person, 
even  though  the  latter  made  no  resistance.**     Incapacity  for  com- 
mitting a  crime  might  properly  be  considered  in  connection  with 
incapacity  of  criminal  intent;   and  yet  the  later  rule  of  Ohio  and 
some  other  States  seems  the  more  correct  one,  which  is  to  reject 
in  such  case  any  doctrine  of  conclusive  presumption  of  incapacity, 
and  allow  evidence  of  criminal  intent  to  be  furnished ;  **  though 
certain  investigations  on  this  point  might  be  held  contra  honos 
mores.     The  general  rule  is  that  capacity  for  crimes  in  persons 
above  the  age  of  seven  years  is  a  question  of  fact ;  the  law  assuming' 
prima  facie  incapacity  under  fourteen,  and  capacity  over  fourteesi ; 
but  subjecting  that  assumption  of  guilty  intention  to  the  effect  of 
proof  concerning  the  real  fact.** 

Where  a  statute  creates  an  offence,  infants  under  the  age  of  legal 
capacity  are  not  presumed  to  have  been  included,  yet  where  an  act 
is  denounced  as  a  crime,  even  felony  or  treason,  it  extends  as  well 
to  infants,  if  above  fourteen  years,  as  to  others***  And  a  child 
under  fourteen  may  be  within  the  fair  scope  of  a  particular  statute 
misdemeanor.*^ 

An  infant  may  be  indicted  for  obtaining  goods  by  false  pre- 
teen  13  presumed  to  be  doli  incapax,  Where  a  child  is  under  fourteen  tho 
and,  therefore,  cannot  be  guilty  of  jury,  in  order  to  convict,  should  b» 
murder).  But  see  People  t.  Martin,  satisfied  that  he  knew  the  distinctioB 
13  Cal.  App.  96,  108  P.  1034.  between  right  and  wrong  %a  to  tho 

86.  1  Bish.  Crim,  Law,  §§  466,  672,  particular  offence.  Willis  ▼.  State, 
and  cases  cited;  State  v.  Handy,  4  89  Ga.  188;  Bell  v.  The  State, 
Harring.  566;  Reg.  v.  Phillips,  8  Gar..  91  Ga.  15.  There  should  be  more 
A  P.  736.  But  see  Wagoner  t.  State,  than  the  infant's  own  statement 
5  Lea,  352,  which  holds  that  this  pre-  to  remove  the  presumption  of  guilty 
eumption  as  to  a  boy  nearly  fourteen  intent  where  he  is  over  fourteen, 
years  is  not  conclusive,  but  subject  State  v.  Kluseman,  53  Minn.  541. 
to  proof.  See  State  v.  Howard,  88  N.  C.  650. 

87.  See  Eq.,  61  Conn.  50  90.  1  Hawk.  1;  4  BL  Com.  23;  1 

88.  Williams  v.  State,  14  Ohio,  222;  Bish.  Crim.  Law,  §  462. 

People  v.  Randolph,  2  Parker,  174 ;  91.  Statutes,  for  instance,  which  ar* 

Commonwealth  v.  Green,  2  Pick.  380;  rest  for  begging  on  the  streets,  gath- 

Wagoner  v.  State,  supra,  ering  garbage  from  the  markets,  ete. 

89.  State  v.  Leamard,  41  Vt.  585;  There  are  various  penal  statutes 
Willet  V.  Commonwealth,  13  Bush^  which  provide  for  sending  young  chil- 
230;  Martin  v.  State,  90  Ala.  602;  dren  who  are  found  offenders,  to  the 
State  V.  Toney,  15  S.  C.  4096  76  Mo.  house  of  refuge  or  some  similar  in- 
^65.    See  Dove  v.  State,  37  Ark.  261.  stitution  for  youth.     People  t.  N.  Y. 
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toaceg/'  or  fofr  stealing.**  He  is  liable  to  bastardy  ptocess.'*^ 
And,  following  tbe  general  principle  already  announced,  children 
less  than  fourteen  have  been  convicted  for  arson  and  murder,  tbe 
pnma  facie  presumption  of  incapacity  being  overcome;  •^  and  for 
perjury.*'*  But  a  child  less  than  seven  cannot  be  indicted  for 
nuisance,  tbough  owner  of  the  land."*  And  it  is  reasonable  to  add 
that  the  evidence  of  malice  or  "  mischievous  discretion  "  which  is 
to  supply  age  ought  to  be  strong  and  clear,  beyond  all  doubt  and 
contradiction.*^ 

At  fourteen  years  of  age  infants  axe  presumed  to  be  capable  of 
malice.**  And  the  fact  may  be  shown  even  though  he  be  of  a 
lesser  age.**  The  government  has  the  burden  of  showing  the  crim- 
inal capacity  of  a  defendant  between  seven  and  fourteen  years  of 
age.*     The  question  of  such  capacity  is  for  the  jury.* 

infant  over  seven  and  under  fourteen 
years  of  age  does  not  possess  sufficient 
mental  capacity  to  conunit  a  felony 
is  rebuttable  only  by  clear  evidence 
of  a   mischievous   disposition,   or   of 
knowledge  of  good  and  eviL    Key  v. 
State,  58  8o.  946,  4  Ala.  App.  76; 
Gamer  v.  State,  97  Ark.  63, 132  S.  W. 
1010;    Kear  v.   State,   84   Ark,   146, 
104  S.  W.  1097;   Harrison  y.  State, 
72  Ark.  117,  78  S.  W.  763;   Ledrick 
V.  United  States,  42  App.  D.  0.  384 
(an  infant  cannot  be  convicted  of  & 
crime  upon  a  plea  of  guilty,  unless 
it  is  established  that  he  is  of  crim- 
inal   capacity    and    understands    the 
nature  and  consequences  of  his  plea, 
of  guilty);    Singleton   v.   State,   124 
Ga.  136,  52  S.  E.  156;  Ford  v.  State, 
100  Ga.  63,  25  S.  E.  845;  Carroll  T. 
State  (Ga.),  39  S.  E.  176;  Stephens 
V.  Stephens,  172  Ky.  780,  ISgr  S.  W. 
1143;    WiUet   ▼.   Commonwealth,    13 
Bush  (Ky.),  230;  Miles  v.  State,  99 
Miss.  165,  54  S.  946;  State  ▼.  Tiee, 
90  Mo.   112,  2   S.  W.  269;   State  v. 
Fisk,  15  N.  D.  589,  108  N.  W.  485; 
People  T.  Squassa,  81  N.  Y.  S.  254, 
40  Miee.  71;    State  v.  Mariano,   37 
B.  I.  168,  91  A.  21 ;  State  t.  Nelson, 
88  S.  C.  125,  70  S.  E.  445;  Stote  ▼. 
Davis,  104  Tenn.  501,  58  S.  W.  122; 
State  V.  Vineyard,  81  W.  Va.  98,  9a 
8.  E.  1034. 

8.   Key  v.  State,  4  Ala.  App.  76, 


Catholic  Protectory,  101  N.  Y.  195; 
HibBard  v.  Bridges,  76  Me.  324:  66 
How.  Pr.  178. 

92.  People  v.  Kendall,  25  Wend.  399. 

93.  Dove  V.  State,  37  Ark.  261. 
Infant  responsible  for  larceny  as 
bailee.  Queen  v.  McDonald,  15  Q.  B. 
D.  323. 

94.  Chandler  v.  Commonwealth,  4 
Met.  (Ky.)   66. 

95.  See  4  Bl.  Codl  23,  24;  1  Bish. 
Crim.  Law,  §  464,  and  cases  cited; 
State  V.  Barton,  71  Mo.  288;  Martin 
V.  State  (1891,  Ala.)^ 

95a.  Willet  v.  Commonwealth,  13 
Bush,  230. 

96.  People  v.  Townsend,  3  Hill,  479. 

97.  See  4  Bl.  Com.  24;  Common- 
wealth ▼.  Mead,  10  Allen,  398 ;  Steph- 
enson ▼.  State,  28  Ind.  272;  State 
V.  Tice,  90  Mo.  112.  As  to  recog- 
nizance to  answer  for  criminal  of- 
fence, see  State  v.  Weatherwaz,  12 
Kan.  463.  Where  a  minor  is  impria- 
oned  under  an  illegal  sentence,  the 
proper  remedy  is  by  habeas  corpw, 
and  nqt  annulment  of  the  sentence. 
Cathing  v.  State,  62  Ga.  243. 

98.  Birmingham,  etc.,  B.  Co.  ▼. 
Mattison,  166  Ala.  602,  52  S.  49r; 
Young  V.  Sterling  Leather  Works 
(N.  J.),  102  A.  39£>. 

99.  State  ▼.  Jackson,  3  PennewiU 
(Del.),  15,50  A.  270. 

1.  The  presumption  of  law  that  an 
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§  998.  Infant's    Criminal   CompUunt;    DtSGretion   in   Case   of 
Peril,  &c. 

An  infant,  it  is  held  in  Tennessee,  may  make  a  criminal  com- 
plaint^ and  be  what  is  known  as  the  prosecutor.'  There  are  variona 
criminal  offences  against  young  children  set  forth  in  our  codes.^ 

Corresponding  to  the  ptesumption  of  criminal  capacity  in  an 
infant  is  that  of  presumed  capacity  to  be  diligent  for  his  own 
personal  safety  against  manifest  peril ;  though  such  presumptions 
yield  to  proof.* 

§  999.  Power  to  Make  a  WilL 

The  age  at  which  persons  may  dispose  of  their  property,  real  or 
personal,  by  last  will  and  testament,  is  now  determined  by  statute 
in  England,  and  in  most  parts  of  the  United  States.  In  England 
the  modem  statute  1  Vict,  c.  26,  §  7,  provides  that  no  will  made 
by  any  person  under  the  age  of  twenty-one  years  shall  be  valid. 
This  went  into  eifect  in  1838.*  And  the  provisions  of  this  statute 
have  been  substantially  enacted  either  before  or  since  in  most  of 
the  American  States;  so  that  the  policy  of  the  present  day  may 
be  said  to  exclude  the  testamentary  capacity  of  all  infants.^  Nor 
is  this  unjust ;  for  the  law  itself  draws  up  as  good  a  will  for 
children  as  they  are  likely  to  make  for  themselves. 

But  the  ancient  rule  was  otherwise:  namely,  to  the  effect  that 
males  at  fourteen  and  females  at  twelve  might  make  wills  of  their 
personal  property ;  thus  conforming  to  the  older  rule  of  the  civil 
and  canon  law,*  And  fourteen,  as  we  have  seen,  was.  the  age  when 
a  guardian  by  election  of  this  infant  might  be  appointed.*  But 
though  no  obj^tion  was  admissible  to  the  probate  of  wills  in  the 
ecclesiastical  courts,  merely  for  want  of  age,  yet  if  it  could  be 
shown  that  the  tostator  was  not  of  sufficient  discretion,  whether  of 
the  age  of  fourteen,  or  four-and'-twenty,  that  would  overthrow  the 


58  So.  946;  State  t.  Mariano,  37  B.  I. 
16S,  91  A..  21;  State  ▼.  Nelson,  88 
S.  C.  126,  70  S.  E.  445. 

8.  State  V.  Dilkn,  1  Head,  380. 

4.  Suoh  as  infanticide,  cruelty  to 
children  (whicli  certain  societies  seek 
to  suppress),  and  corruption  of 
morals).  See  State  v.  Hill,  58  N.  H. 
475;  Bobi&fion  ▼.  The  State,  67  Ga. 
29;  State  v.  Woolaver,  77  Me.  103; 
Taylor  ▼.  The  State,  lOT  Ind.  483; 


Hickey   ▼.    Taatfe,    99    N.    T.   204; 
Masoolo  T.  Montesanto,  61  Conn.  50. 

6.  §  1034. 

«.  See  also  IM)  Ss  21  Viet.,  eh.  77. 

7.  Schouler,  Wille,  §§  89^3;  4 
Kent,  Com.  606,  507. 

8.  1  Wms.  Ex 're,  15;  Sehoaler, 
Wilb,  §§  40,  41.  But  there  are  some 
irreconcilable  opinions  on  the  subject 
to  be  found  in  the  oM  books.  See 
Co.  Litt.  89b,  Hnrgrave's  note. 

9.  See  §  816. 
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testament/®  •-  Thii^  always  operated  to  discourage  sUch  wills  from 
being  made.  And  yet  tlie  objection  was  not  insuperable ;  for  there 
is  a  clear  instance  on  record  where  an  infant  sixteen  yeai;*  of  age 
made  a  testament  in  favor  of  his  guardian  and  schoolmaster,  which 
was  established  by  evidence  of  the  child's  capacity  and  free  will." 

The  English  text  writers,  with  reference  to  the  old  law,  have 
laid  it  down  that  express  approval  of  a  former  will  after  the  infant 
had  accomplished  the  yeard  of  fourteen  or  twelve  would  make  it 
strong  and  effectual.^*  But  as  concerns  the  later  statutes,  if  not 
as  a  general  principle  for  modem  times,  it  appears  pretty  clear 
that  where  a  will  is  required  to  be  in  writing,  and  executed  before 
Avitnesses,  in  order  to  be  valid,  and  is  thus  executed  before  the 
testator  arrives  at  the  required  age,  it  cannot  be  rendered  valid 
after  the  testator  arrives  at  such  age,  except  by  republication  with 
all  the  usual  formalities."  And  even  the  old  books  admit  that  the 
mere  circumstance  of  an  infant  having  lived  some  time  after  the 
age  when  he  became  capable  of  making  a  will  cannot  alone  give 
validity  \o  one  made  during  his  incapacity.^* 

The  maxims  of  the  older  law  on  this  subject  adhere  somewhat 
to  American  jurisprudence;  for  we  find  that  in  a  few  of  our 
States  a  distinction  is  still  made  between  personal  and  real  estate 
aa  to  the  right  of  an  infant  to  dispose  of  his  property  by  will.*' 

10.  2  BI.  Com.  497;  1  Wins.  Ez'rs,  personalty.  Among  the  States  where 
15.  the  right  to  dispose  of  estate,  both 

11.  Arnold  v.  Earle,  2  Cas.  temp.  real  and  personal,  is  now  limited  to 
Lee,  529.  persons   of   fuU   age,   are   Massachu- 

12.  1  Wms.  Ex'rs,  16;  Swinb.,  pt.  setts,  Vermont,  N'ew  Hampshire, 
2,  %  2,  pi.  7;  Bae.  Abr.  WiUs,  B*  Maine,   Ohio,   Indiana,   New   Jersey, 

13.  Schouler,  Wills,  Part  IV*,  eh.  3.  Kentucky,     Virginia,     Pennsylvania, 

14.  Herbert  v.  Torball,  1  Sid.  162;  Delaware,  and  Michigan.  For  latest 
Swinb.,  pt.  2,  §  2,  pi.  5;  1  Wms.  '  changes  see  Stimson,  American,  Stat- 
Kx'rs,  16.  Formerly,  as  we  have  ute  Law.  In  some  States  a  distinc- 
seen,.  a. father,  thoujgh  a  minor^  might  tion  is<  made  between  males  and  fa- 
appoint  a  testamentary  guardian  of  males  as  to  testamentary  capacity,  and 
his  own  child;  but  this  right  idso  is  the  latter  may  make  wills,  as  in  Ver- 
taken  from  a  minor  father,  under  the  mont  and  Maryland,  at  eighteen.  Ill 
modem  statute  of  wills.  1  Viet.,  eh.  New  York  and  lillinois  the  principle 
26;  see  §814.  is  to  discriminate  between  real  and 

15.  Thus  in  Bhode  Island,  Virginia,  personal  estate,  and  between  males 
Arkansas,  and  Missouri,  th^<  age  for  and  females;  and  while  as  young  as 
making  wills  of  real  estate  is.  fijsed  at  sixteen  a  female  in  the  former  State 
twenty-one,  and  for  disponing  of  per-  may  tnake  a  valid,  will  of  personalty^, 
sonalty  in  the  same  manner,  at  eigfa-  but  a  male  only  at  eighteen.  See 
teen;  and  in  Connectieut  at  twenty-  SohOuler,  Wills,  §  43;  4  Kent,  Com. 
one  for  real  estate,  and  seventeen  for  '506,  507;  Williams  ▼.  Heirs,  Busbee, 
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An  infant,  even  under  fourteen  years  of  ftge,  may  be  a  witnefis  to 
a  will,  if  of  sufficient  understanding/* 

§  1000.  Testimony  of  Infants. 

Infants  may  be  admitted  to  testify  in  the  courts,  if  of  sufficient 
understanding.  There  is  no  precise  age  at  which  the  law  excludes 
them  on  the  conclusion  that  they  are  mentally  and  morally  incom- 
petent; but  one's  competency  in  any  case  will  depend  upon  his 
actual  intelligence,  judgment,  understanding,  and  ability  to  com- 
prehend the  nature  and  effect  of  a  solemn  statement  under  oath  as 
distinguished  from  falsehood.  By  the  common-law  rule,  every 
person  over  the  age  of  fourteen  is  presumed  to  have  common  dis- 
cretion and  understanding  until  the  contrary  appears ;  but  under 
that  age  it  is  not  so  presumed ;  and  the  court  will  therefore  make 
inquiry  as  to  the  degree  of  understanding  which  the  child  offered 
as  a  witness  may  possess.  But  this  preliminary  examination, 
which  is  made  by  the  judge  at  discretion,  is  to  be  directed  to  the 
point  whether  the  witness  comprehends  the  solemn  obligation  of  an 
oath;  and  if  the  child  appears  to  have  sufficient  natural  intelli- 
gence to  distinguish  between  good  and.evil,  and  to  comprehend  the 
nature  and  effect  of  an  oath,  he  is  an  admissible  witness."  In 
Indiana  a  statute  provides  that  all  children  over  the  age  of  ten 
shall  be  presumed  to  be  competent.  And  in  various  States  a  child 
nearly  ten  years  of  age  has  been  deemed  competent  to  testify,  whose 
answers  when  she  was  examined  by  the  court  disclosed  that,  though 
she  was  ignorant  of  the  nature  of  the  punishment  for  false  swear- 
ing, yet  she  comprehended  the  obligations  of  an  oath  and  believed 
that  any  deviation  from  the  truth,  while  tinder  oath,  would  be 
followed  by  appropriate  punishment.^'  Less  expression  even  than 
this  has  been  required  of  children  about  this  age,  where  the  due 
comprehension  appeared,  notwithstanding  nervous  agitation 
natural  to  the  surroundings.**     Of  the  capacity  of  such  witnesses 


271;  Davis  v.  Bangh,  1  Sneed,  477; 
Moore  ▼.  Moore,  23  Tex.  637;  Posey 
T.  Poaej,  3  Strobh.  167 ;  Corrie  's 
Caee,  2  Bland.  Ch.  488. 

16.  Ee  Spier,  09  Neb.  853,  157  N. 
W.  1014,  U  B.  A.  1916E,  692;  Carl* 
ton  v.  Carlton,  40  N.  H.  14; 

17.  Qreenl.  Erid.,  §  367;  2  Btne. 
Crimes,  590;  Bex.  t.  Brazier,  1  East, 
P.  C.  443;  State  ▼.  Whittier,  21  Me. 
341.     Nor  is  a  eonrt  of  appeal  dis- 


posed to  OTermle  the  discretion  of  tbe 
jud^e  at  the  trial  below  who  makes 
this  examination,  unless  the  discretion 
was  plainly  abused.  People  ▼.  Linsey, 
79  Hon,  23: 

18.  Blaokwell  t.  State,  11  Ind.  196; 
Draper  v.  Draper^  68  m.  17 ;  Vineeat 
T.  State,  3  Heiak.  120. 

19.  Davidson  t.  Stete,  39  Tex.  129; 
State  ▼.  Seanlan,  58  Mo.  204. 
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for  Gomprebendixig  the  matter  as  to  which  they  testify,  of  the 
strength  of  the  memory,  and  in  general  as  to  the  weight  which  may 
be  attached  to  their  testimony  in  any  particular  state  of  facts,  a 
jury  should  make  its  estimate  carefuUy.^*^ 

Children  have  been. admitted  to  testify  at  tbe  early  age  of  seven, 
and  even  of  five;  '^  but  the  dying  declarations  of  a  child  only  four 
years  old  were  once  ruled  out,^^  for  the  reason  that,  however  pre- 
cocIqus  the  child's  mind,  she  could  not  have  had  that  idea  of  a 
future  state  which  is  necessary  to  make  such  declaration  admis- 
sible.** Different  systems  of  religious  education  render  the  judi- 
cial test  in  this  respect  far  from  precise ;  for  while  there  are  cases 
where  the  court  has  put  off  a  trial,  in  order  to  specially  instruct  an 
infant  witness  as  to  the  nature  and  solemnity  of  an  oath,  this  prac- 
tice is  not  of  late  years  strongly  countenanced ;  the  opinion  gaining 
ground  that  the  effect  of  the  oath  upon  the  conscience  should  arise 
from  religious  feelings  of  a  permanent  nature  and  gradual 
growth."  But  in  cases  where  the  intellect  is  sufficiently  matured^ 
and  the  education  only  has  been  neglected,  it  appears  that  a  post- 
ponement of  the  trial  might  properly  be  asked."     Where  a  young 


%0.  Competence  to  testify  is  not  in- 
coBsiatent  with  €iTil  inuuimity  at  such 
an  age  for  perjury.  Johnson  v.  Siate, 
61  Ga.  35.  See  Peterson  v.  State,  47 
Ga.  524. 

91.  Ih.  Female  child  of  eight  held 
a  competent  witness  in  prosecution 
for  a  criminal  assault  upon  her.  Wade 
V.  State,  50  Ala.  164. 

98.  Rex  V.  Pa^e,  3  Car.  ft  P.  598; 
Bex  T.  Brazier,  1  Lat.  P.  C.  443. 

9S.  Bex  T.  Pike,  3  Car.  &  P.  598.  And 
see  Rex  y.  Brader,  1  East  P.  C.  443 ; 
1  Greenl.  Evid.,  §  367 ;  Commonwealth 
T.  Hutchinson,  10  Mass.  225. 

94.  I(ex  ▼.  White,  2  Leach  C.  C.  48, 
n.;  1  Greenl.  Evid.,  §  367;  Bex  v. 
Williama,  7  Car.  &  P.  320;  Begins 
X,  Nicholas,  2  Car.  &  E.  246. 

95.  Per  Pollock,  C.  B.,  Begina  v. 
Nicholas,  2  Car.  &  E.  246.  A  child 
is  not  incompetent  ta  testify  because 
instructed  by  a  minister  concerning 
the  nature  of  an  oath  between  the 
first  day,  when  offered,  and  the  next, 
when  permitted  to  testify.  Common- 
wealth ▼.  Lynes,  142  Mass.  ^77. 


With  regard  to  the  weight  and  ef- 
fect of  the  testimony  of  children, 
Blackstone  observes  that  when  the 
evidence  of  children  is  admitted,  "  it 
is  much  to  be  wished,  in  order  to  ren- 
der the  evidence  credible,  that  there 
should  be  some  concurrent  testimony 
of  time,  place,  and  circumstances,  ia 
order  to  make  out  the  fact;  and  that 
a  conviction  should  not  be  grounded 
on  the  unsupported  accusation  of  an 
infant  under  years  of  discretion."  4 
BL  Com.  214.  To  this  Mr.  Phillips 
replies  that  in  many  cases,  undoubt- 
edly, the  statements  of  children  are 
to  be  received  with  great  caution ;  yet 
that  a  prisoner  may  be  convicted 
upon  such  testimony  alone  and  un- 
supported; and  that  the  extent  of  cor- 
roboration necessary  is  a  question  ex- 
clusively for  a  jury.  It  may  be  ob- 
seriwd  that  the  preliminary  inquiry 
as  to  the  competency  is  not  always 
of  the  most  satisfactory  description, 
and  is  such  that  a  child  might,  upon 
slight  practicing  of  the  meAiory,  ap- 
pear well  qualified.    The  severest  tert 
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cliild's  examination  shows  an  utter  want  of  anjtliing  like  a  knowl- 
edge of  the  nature  or  character  and  consequences  of  an  oath,  or  of 
human  relations  to  Qod  and  the  Divine  penalties  denounced  against 
false  swearing,  the  chili  ought  not  to  be  allowed  to  testify.** 

§  lOOL  Marriage  Settlements  of  Infants. 

With  respect  to  the  marriage  settlement  of  infants,  there  was 
formerly  considerable  controversy.  For,  on  the  one  hand,  it  was 
urged  that  infants  were  in  general  incapable  of  entering  into  valid 
contracts  with  respect  to  their  property;  on  the  other,  that  since 
infants  might  make  a  valid  contract  of  marriage,  they  ought  to  be 
able  to  arrange  the  preliminaries.  At  an  early  period  the  opinion 
prevailed  in  England  that  the  marriage  consideration  communi- 
cated to  the  contracts  of  infants,  respecting  their  estate,  an  efficacy 
similar  to  that  which  the  law  stamps  upon  marriage  itself;  and 
Lords  Hardwicke  and  Macclesfield  contributed  to  strengthen  it,  by 
maintaining  that  the  real  estate  of  an  infant  would  T)e  bound  by  a 
marraige  settlement.^^  Lord  Northirigton  held  later  to  a  different 
opinion;  and  Lord  Thurlow  otertumed  the  d6ctrine  altogether, 
boldly  declaring  that  the  contracts  of  male  and  female  infants  do 
not  bind  their  estates,  and  that  consequently  a  female  infant  can- 
not be  bound  by  any  articles  entered  into  during  minority,  as  to  her 
real  estate ;  but  may  refuse  to  be  bound,  and  abide  by  the  interest 
the  law  casts  upon  her,  which  nothing  but  her  own  act  after  the 
period  of  majority  can  fetter  or  aflFect.^*  Other,  distinguished 
equity  jurists,  including  Lord  Eldon,  subsequently  ferpressed  their 
approvttl  of  Lord  Thurlow's  decision.^*    And  the  rule  became  set- 

appears  in  the  examination  which  fol-  fant  not  eompeUable  to  testify  in  hu 

lows;  and  Mr.  Phillips  weU  conclades:  suit,  bnt  his  deposition,  though  gives 

''Independently  of  the   sanction  of  freely,  on  his  pfltt,' may  be  suppressed, 

an  oath,  thB  testimony  of  children,  af-  at  the  discretion  of  the  eonrt,  as  eon- 

ter  they  have  been  subjected  to  cross*  taining  admissions  unf aTorable  to  hi« 

ezamiiiSLtion,  is  often  entitled  to  as  cause.    Serle  v.  St.  Eloy,  2  P.  Wms. 

much  credit  as  that  of  grown   per-  386 ;  Napier  t.  Effingham,  2  P.  Wms. 

sons;    what   is  wanting  in  the  per-  403;   Moore  v.  Moore,  4  Sandf.  Ch. 

foction   of   the   intellectixal   faculties  37.      But  see  "Walker  v.  Thomas,  i 

is  sometimes  more  than  compensated  Dick.  781 ;  Bennett  t.  "Welder,  15  Ind. 
by  the  absence  of  motives  to  deceive.  "332. 

1  Phil.  Evid.,  9th  cd.,  6,  7.    See  Bea-  27.  Harvey  v.  A^ley,  3  Atk.  607,- 

son  V.  State,  72  Ala.  191;  State  v.  Cannel  v.  Buckle,  2  P.   Wms.  243; 

Belton,  24  8.  C.  185.  Peachey,  Mar.  Settl.  25  et  seq. 

26.  On. the  principle  that  chancery  28.   Drury  v.  Drury,  2  Eden,  58; 

is  bound  to  see  that  an  infant  liti-  Durnford  ▼.  Lane,  1  Bro.  C.  C.  115; 

gant's  rights  and  interests  are  pro-  Clousrh  v.  Clough,  5  Tes.  716. 

teetedy  not  only  is  an  unwilling  in-  29.  See   Peachey,   Mar.   BettL  28; 
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tied  wittdn  the  nest  fifty  jean,  that  the  real  ecrtate  of  a  female 
infant  was  not  bound  by  the  settlement  on  her  xnarriage^  becatue 
her  real  eet^te  does  not  become  by  the  marriage  the  absolute  prop- 
erty of  the  kuflband)  although  by  the  marriage  he  takes  a  limited 
intereat  in  ii,^  So  was  it  decided  that  neither  the  approbation  of 
the  parents  or  guardians/ nor  even  of  the  court  of  chancery,  inde- 
pendently of  positive  statute,  would  make  the  infant's  settlements 
binding.'\  The  inconvenieiice  of  such  a  state  of  things  called  for 
statute  remedy;  and  in  1855  an  act  was  passed  which  enabled 
male  infants  not  under  twenty,  and  female  infants  not  under 
seventeeniy  with  the  approbation  of  the  court  of  chancery,  to  make 
valid  settlements  of  all  their  pvopeilty^  real  or :  pleitsonal,  and 
whether  in  possession,  reversion,  remainder,  or  expectancy.^'  The 
statute  has  already  received  some  interpretation  in  the  courts; 
and  80  much  in  favor  was  it^  that  almost  immediately  upon  its 
passage  it  was  acted  upon  in  chaneeofy.  Under  this  statute  settle* 
ments  have  been  upheld  even  where  infant  wards  married  in  con- 
tempt or  defiance  of  oom:t ;  and  a  settlement  may  be  made  on  the 
occasion  of  an  infant's  marriage  after  the  marriage  has  actually 
taken  place.**  But  aside  from  the  operation  of  such  a  statute,  an 
infant  who  becomes  a  party  to  a  marriage  settlement  may  repudi- 
ate it  within  a  reasonable  time  after  attaining  majority^ 


S4 


Milner   y.   Lord    Harewood,    18    Ves.  ress,  L.  B.  7  Ch.  D.  728.    Or  exerclM 

275;   Oartithers  v.  Caruthers;  4  Bro.  during  minority  a  power  which  was 

C.  C.  50ff.  apparently  so  intended  in  trust  settle- 

80.  Simson  ▼.  Jones,  2  Bnsa.  &  M.  ment.     lb,;  Andrews  v.  Andrews,  15 

376;    Campbell  v.   Ingilby,   21   Beav.  Ch.  D.  228, 

567;  25  L.  J.  Eq.  760.    For  summary  33.   Settlement    held    valid    either 

of  the  English  ebaAbery  doctrine,  sde  n&der    the    inherent    jurisdiction    of 
Peaohey,  Mar.  €ettl.  37.                        .   chancevy   oyer    the   property   of   it0 

31.  Peaohey,  Mar.  Settl.  53,  54;  wards  or  under  the  infant's  settle- 
/!».,  29-43,  and  cases  oited  passim;  ment  act;  and  even  if  invalid  in  its 
In  re  Waring,  21  L.  J.  Eq.  784;  Sim-  inception  it  had  been  adopted,  con- 
son  V.  Jimes,  2  Buss.  &  M.  365;  Bor-  firmed,  and  acquiesced  in  by  the  in- 
ton  V.  Borton,  16  Sim.  552;  Field  ▼«  fant,  by  various  acts  during  and  af- 
Moore,  25  L.  J.  Eq.  69;  25  £.  L.  &  ter  her  coverture.  Buckmaster  v. 
Eq.  498.  Buckmaster^  33  Ch.  D.  482.    And  see 

32.  18  &  19  Vict.,  eh.  53.  See  Sampson  Ke,  25  Ch.  B.  482 ;  §  390. 
Peaehey,  Mar.  Settl.  45.  For  construe-  34.  But  where  the  settlement  is 
tion  of  this  statute,  see  In  re  Dalton,  made  by  the  court,  its  leave  is  neces- 
39  E.  L.  &  ]@q.  145 ;  s.  c.  6,  De  G.  M.  sary  In  order  to  disaffirm.  Brown  v. 
4  G,  201.  But  see  Re  Catherine  Wadewprth,  168  N.  T.  225,  61  N.  E, 
Strong,  2  Jur.  (N.  8.)  1241;  5  W.  B.  250;  Smith  v.  Smith,  107  Va.  112,  57 
107.     Such  infant  may  consent  to  a  S.  E.  577. 

proposed    reinvestment.    In   re   Card-  See  settlement  with  :»  c 
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Thig  subject  has  received  little  attention  in  the  United  States; 
notwithstanding  the  plenary  jurisdiction  oveor  the  estates  and 
persons  of  infants  which  a  court  of  equity  is  admitted  to  exercise 
in  many  of  our  States.  But  in  New  York  some  decisions  have 
been  made,  of  a  like  tenor  with  those  in  the  English  chancery. 
Thus,  in  1831^  that  a  legal  jointure  settled  upon  an  infant  would 
bar  her  dower;  and,  by  analogy  to  the  statute^  a  competent  and 
certain  provision  settled  upon  the  infant  in  bar  of  dower,  to  which 
there  is  no  objection  but  its  mere  eqiii table  quality.**  And  in 
1843,  that  a  female  infant  was  not  bound  by  agreement  to  settle 
her  real  estate  upon  marriage.**  So,  in  Maryland,  a  female  infant 
cannot  bind  her  real,  estate  by  her  marriage  settlement.*^ 

An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  thlB  parties- to  it  were  infants,  can  only  be  made  by  the 
parties  themselves.  A  trustee  acting  under  it  has  no  such  power.** 
But  since  privies  in  blood  can  avoid  an  infant's  voidable  eanvey- 
ance,  it  is  held  that  if  the  infant  dies  after  making  a  settlement  of 
real  estate,  and  without  having  attained  majority,  her  privies  in 
blood  may  avoid  the  settlement**^  There  are  circumstances  under 
which  the  infant's  confirmation  in  part  of  a  settlement  will  be 
taken  as  proof  of  an  intention  to  confirm  the  whole  of  it.*® 

Marriage  articles  are  not  of  themselves  binding  upon  tlie  infant 
or  her  privies;  but  they  are  binding  upon  the  adult  husband.** 
Yet  if  the  infant  dies  under  age,  her  privies  cannot  take  the  ben- 
efits of  the  proposed  settlement  and  of  the  inheritance  likewise; 
thev  mav  have  the  more  beneficial,  and  that  is  all.*' 
§  1002.  Infant's  Exercise  of  a  Power. 

Where  a  power  is  given  to  an  infant  in  general  terms  to  direct 
a  sale  of  the  infant's  land,  this  power  cannot  be  exercised  during 

settle  after-acquired  property  thus  re-  365;  Whitingham 's  Case,  8  Rep.  42; 

pudiated,  Edwards  v.  Carter   (1893),  Macphers.  Inf.  465;  Brown  v.  Brown, 

App.  C.  360.     Same  singular  effects  L.  H.  2  Eq.  481. 
upon  a  settlement  follow  the  Married  40.  Davies  v.  Davies,  L.  H.  9  Bq. 

Women's  Act  (1893),  2  Ch.  307.    See  468.     As  to  settling  a  small  fund  to 

also  Duncan  v.  Dixon,  44  Ch.  D.  211.  the  separate  use  of  a  chancery  ward 

35.  McCartee  v.  Teller,  2  Paige,  who  marries  the  day  after  she  comes 
511.  of  age,  see  White  v.  Herrick,  L.  R.  4 

36.  Temple  v.  Hawley,  2  Sandf.  Ch.  Ch.  345.  As  to  confirmation,  see 
153.  White  V.  Cox,  2  Ch.  D.  387. 

37.  Levering  v.  Levering,  3  Md.  Ch.  41.  Brown  v.  Brown,  L.  B.  2  Eq. 
365.  See  Burr  v.  Wilson,  18  Tex.  481;  Whieheote  t.  Lyle's  Ex'rs,  28 
3C7.  Pa.  St.  73. 

38.  Jones  v.  Butler,  30  Barb.  641.  42.  Brown  ▼.  Brown,  J5. 
SB.  Levering  v.  Levering,  3  Md.  Ch. 
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infancy;  for  a  power  tondiing  his  own  estate  which  is  thus  in- 
tended should  be  explicitly  stated/'  But  an  infant  may  exercise 
a  naked  power,  unaccompanied  with  any  interest,  and  requiring 
no  exercise  of  discretion/* 

§  1003.  Infant's  Commercial  Paper. 

An  infant's  commercial  paper  is  voidable,**  whether  negotiable 
or  not.**  It  may  be  disaffirmed  at  majority,**  even  though  the 
note  is  held  for  value  and  without  notice.*'  The  infant's  promis- 
sory note  as  surety  is  void,**  and  he  may  avoid  it  or  his  accommo- 
dation  note  though  he  misrepresents  tis  age.***  A  note  given  by 
the  firm,  or  a  contract  to  purchase,  cannot  be  enforced  against  the 
minor  partner  when  he  pleads  infancy,  whether  the  firm  has  been 
already  dissolved  or  not.*^ 

We  may  here  add  that  infancy  of  the  maker  of  a  note  does  not 
excuse  the  want  of  a  demand  on  him  bv  the  holder  in  order  to 
<?harge  the  indorsee.'*  The  Negotiable  Instruments  Act  does  not 
ohange  the  common  law  as  to  the  voidability  of  an  infant's  com- 


43.  Hill  ▼.  Clark,  4  Lea,  405. 

44.  Ih.;  Perry,  Trusts,  §  52. 

45.  Wright  V.  Buchanan.  (111.),  123 
i<r.  E.  53;  Murray  v.  Thompson,  136 
Tenn.  118,  188  S.  W.  578;  Heffing- 
ton  V.  Jackson,  43  Tex.  CJv.  560,  96 
S.  W.  108;  Watson  v.  Ruderman,  79 
Conn.  687,  66  A.  515;  Board  of  Trus- 
tees of  La  Grange  Collegiate  Institute 
T.  Anderson,  63  Ind.  367,  30  Am.  R. 
224 ;  Gray  v.  Grimm,  157  Ky.  603,  163 
8.  W.  762;  Minock  t.  Shortridge,  21 
Mich.  304;  Nichols  &  Shephard  Co. 
V.  Snyder,  78  Minn.  502,  81  N.  W. 
516;  I>arlington  v.  Hamilton  Bank  of 
New  York  City,  116  N.  Y.  S.  678,  63 
Misc.  289;  Murray  v.  Thompson 
(Tenn.),  188  S.  W.  578,  L.  R.  A. 
1917B,  1172;  Grauman,  &c.,  Co.  v. 
KrienitJK,  142  Wis.  556,  126  N.  W. 
50. 

46.  Wright  t.  Buchanan  (111.),  123 
N.  K  53. 

47.  Watson  v.  Ruderman,  79  Conn. 
687,  66  A.  515. 

48.  Seeley  v.   Seeley,  &c.,  Co.,  128 
la.  294,  103  N.  W.  Wl. 

The  paper  may  not  be  voidable  in 


the  hands  of  a  bona  fide  purchaser 
where  there  is  evidence  of  emancipa- 
tion or  that  the  infant  waa  so  en- 
gaged in  business  to  warrant  a  pru- 
dent person,  in  believeing  that  he  was 
competent  to  contract.  Seeley  v.  See- 
ley-Howe-Le  Van  Co.,  128  la.  294, 103 
N.  W.  961;  Darlington  v  Hamilton 
Bank,  63  Misc.  289,  116  N.  Y.  8.  678. 
But  see  Murray  t.  Thompson,  138 
Tenn.  118,  188  8.  W.  578  (holding 
that  constructive  notiee  of  the  inf asicy 
of  the  maker  is  necessary  to  enable 
the  infant  indorser  to  disaffirm). 

49.  Maples  v.  Wightman,  4  Conn. 
376 ;  Curtin  v.  Fatten,  11  8.  ^  R.  30.t  : 
Nightingale  v.  Withington,  15  Masn. 
272.  An  assignment  by  way  of  equi- 
table mortgage  to  secure  an  infant  who 
becomes  surety  becomes  inoperative 
when  the  condition  of  the  bond  is  per- 
formed. Trader  v.  Jarvis,  23  W.  Va. 
100. 

50.  Grauman,  Ac,  Co.  v.  Krienitz, 
142  Wia.  556,  126  N.  W.  50. 

51.  Stem    V.    Meikleham,    56    Hun, 
475;  Neal  v.  Berry,  86  Me.  193. 

52.  Wyman  v.  Adams,  12  Cush.  210. 
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mercial  paper/'  It  merely  prevents  the  indorBement  from  being 
void,  but  doed.  not  affect  the  right  to  disaffirm«'^^  Therefore  his 
indorsement  of  a  note  during  minority  gives  a  good  title  to  the 
indorsee,  subject  to  disaflSrmance.*"  The  infancy  of  one  joint 
maker  is  not  a  defence  to  the  others.** 

§  1004.  Trusts. 

An  infant  may  be  a  trustee.*^^  If  he  takes  title  to  land  as  trus- 
tee he  can  convey  or  mortgage  it  as  such,  but  cannot  disaflirm  such 
acts  on  the  ground  of  infancy.^'  He  may  be  liable  on  a  construc- 
tive trust.*®  His  declaration  of  trust  is  voidable,  but  is  good  till 
disaffirmed.***  He  is  not  bound  by  the  accounts  of  trustees  for  him 
unless  he  attends  tteir  settlement  by  his  guardian,*^  nor  is  he 
bound  by  his  consent  to  the  trustee's  acts.** 

§  1005.  Adverse  Possession. 

The  statute  of  limitations  will  not  run  against  41^. infant  during 
minority  so  as  to  enable  an  adverse  occupier  of  his  land  to  obtain 
a  title  against  him,**  even  though  the  lapd  i?  hi^lji  in  trust  for 


53.  Murray  ▼.  Thompsoiiy  136  Tenn. 
118,  188  S.  W.   578. 

54.  Murray  v.  Thompson,  136  Tenn. 
118,  188  S.  W.  578,  L.  R.  A.  1917B, 
1172. 

The  provision  of  the  Negotiable  In- 
struments Act  that  the  note  of  an  in- 
fant passes  title  was  enacted  merely 
to  dofity  existing  law,  and  to  enable 
the  subsequent  holder  to  enforce  the 
paper  against  all  parties  prior  to  the 
infant.  Murray  v.  Thompson,  136 
Tenn.  118,  188  S.  W.  578,  L.  R.  A. 
1W7B,  1172. 

65.  Nightingale  v.  Withington,  15 
Mass.  272,  8  Am.  Dec.  101. 

58.  Gray  v.  Grimm,  157  Kj,  603, 
163  S.  W.  762. 

57.  Sims  V.  Gunter  (Ala.),  78  So. 
62;  Des  Moines  Ins.  Co.  v.  Mclntire, 
99  la.  50,  68  N.  W.  565;  Hlawaty  v. 
Zeock,  253  Pa.  311,  98  A.  557;  Clary 
V.  Spain,  119  Va.  58,  89  S.  E.  130. 

58.  Des  Moines  Ins.  Co.  v.  Mclntire, 
99  la.  50,  68  N.  W.  565;  Hlawaty  ▼. 
Zeock,  253  Pa.  311,  98  A.  557. 

59.  Levin  v.  Ritz,  41  N.  Y.  S.  405, 
17  Misc.  737. 

80.  Eldriedge  v.  Hoefer,  93  P.  246 


(judg.  mod.,  52  Ore.  241,  94  P.  563). 

81.  Chandler  v.  Jones,  172  N.  C. 
569,  90  S.  E.  580. 

82.  Clay  7.  Thomas,  178  Ky.  199, 
198  S.  W.  762;  Gibney  v.  Allen,  158 
Mich..  301,  120  N.  W.  Sll,  16  Dei. 
Leg.  N.  159. 

83.  Schauble  v.  Schultz,  137  P.  389, 
69  C.  C.  A,  581;  Buford  v.  Kerr,  33 
C.  C.  A.  166,  90  F.  513,  86  P.  97; 
Bradford  v.  Wilson,  140  Ala.  633,  37 
So.  295;  Taylor  v.  Leonard,  94  Ark. 
122,  126  S.  W.  387. 

In  Georgia  the  rule  is  established  by 
statute.  Vinton  v.  Powell,  136  6a. 
687,  71  S.  B.  119. 

In  the  same  State  the  reason  of  the 
rule  is  Said  to  be  that  during  minority 
there  13  no  one  charged  with  the  duty 
to  bring  ejectment  to  interrupt  the 
running  of  the  statute.  Brown  ▼. 
Hooks^  133  Ga.  345,  65  S.  E.  780; 
Vinton  v.  Powell,  136  Ga.  687,  71  8. 
E.  1119;  Harris  v.  McCrary,  17  Ida. 
300,  105  P.  558;  Pope  v.  Brassfield, 
110  Ky.  128,  61  S.  W.  5,  22  Ky.  Law 
Rep.  1613 ;  Landry  v.  Landry,  105  La. 
362,  29  So.  900;  Jenkins  v.  Salmen 
Brick  &  Lumber  Co.;  120  La.  549,  45 
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him,^  but  it  will  rim  in  his  favor/'  and  he  need  not  make  a  new 
entry  on  attaining  full  aga**  The  statute  begins  to  run  or  resumes 
running  at  majority/^  if  pJc»K  then,  under  other  disability,  such  as 
coverture.**  The  suspension  of  the  statute  as  against  the  infant 
will  not  extend  to  his  coten^nts,^  tinless  the  cotenants  are  also 
minos6,.in  whidi  case  the  statute. will  be  suspended  till  the  yomag- 
est  has  reached  majority.' 


TO 


80.  4a5;  Parker  t.  BicfsB,  114  La. 
942,  38  So.  687;  Pennington  ▼.  Early 
(N,  J.),. 43  A.  7a7;.Bpsa  Mar  Kealtj 
Co.  V.  Capell,  164  N.  Y.  8.  803 ;  Oobb 
v.  Klosterman,  58  Ore.  211,  114  P. 
96;  Stahl  Y.  Bnifalo  B.  &  P.  By.  Co. 
(Pa.),  106  A.  65;  Long  v.  Ciimnungf^ 
91  8.  C.  521,  75  8.  E.  134;  Winter  ▼. 
Hainer,  107  Tenn.  337,  64  S.  W.  44; 
Bamhani  t.  Hanjly^  ^.,  Go.  (Tez. 
Ciy.),  147  S.  W.  330;  Hays  y.  Hinkle 
(Tex.  Civ.),  lJr3  8.  W.  153;  Babcock 
LuAb^e  Si  Land  Cb.  v;  Fergnson  (U. 
8.  D.  C.  N.  C),  243  F.  623;  Patch  v. 
Parslow,  64  Fla.  279,  60  80.  343; 
Davis  V.  Threlkeld,  58  Kan.  763,  5l 
P.  226;  Biedenstein  ▼.  Motuit  Pleaaaot 
Inv.  Co.  (Mo*)>  192  8.  W.  937.    . 

64.  Cameron  v.  Hicks,  141  N.  C.  21, 
53  8.  E.  728. 

65.  Klllebrew  v.  Manldin,  145  Ala. 
654,  39^  80.  575;  Boss  t.  Biehardson, 
173  Ky.  255,  190  8.  "W.  1087 ;  Bunlap 
V.  Bobinson,  87  8.  C.  577,  70  8.  E. 
313;  Wood  V.  Bapp  (8.  D.),  169  If. 
W.  518;  Woodimff  ▼.  Boygden,  lOS 
Tenn.  491,  5$  8.  W.  1066,  80  Al^.  St. 
R.  905;  Coke  v.  Ikard,  39  Tex.  Civ. 
409,  87  8.  W.  869 ;  B.  W.  Wier  Lum- 


ber Co.  ▼.  Conn.  (Tex.  Civ.),  156  8. 
W.  276 ;  Griffin  v.  Houston  Oil  Co.  of 
Texas  (Tex,  Civ.),  149  8.  W.  567. 

66.  Bunlap  v.  Bobinson,  87  8.  C. 
577,  70  S.  B.  313. 

67i  Buford  v.  Kerr,  86  F*  97,  90 
F.  513,  33  C.  C.  A.  X66. 

It  has  been  held  error  to  charge  that 
where  infants  were  minors  when  an 
adverse  possession  commenced  against 
them  the  statute  did  not  run  till  they 
conveyed  their  interest.  Carney  v. 
.Htonessey,. '74  Conn.  167,  49  A.  9f0, 
53  L.  B.  A.  699,  92  Am-  St.  B.  199; 
Brown  ▼.  Hooks,  133  Ga.  345,  65  8.  E. 
780;  Hooks  v.  Brown,  Id.;  Coe  v. 
Sloan,  16  Ida.  49,  100  P.  854;  Hamm 
V.  MflKennyi  73  Ore.  347,  144  P.  435; 
Burnham  v.  Hardy,  Ac.,  Co.  (Tex J 
Civ.),  147  8.  W.  330. 

68.  Pope  V.  Brassfield,  110  Ky.  126, 
61  8,  W.  6,  22  Ky.  L.  1613. 

69.  Sibley  v.  Sibley,  88  8.  C.  164, 
70  8.  E.  615. 

70.  Gilbert  v.  HopkinB,  204  F.  196, 
204;  Wenger  T.  Thompson,  128  la. 
750,  105  N.  W,  333 ;  Garrett  ▼.  Wein- 
berg, 48  8.  C.  28,  26  8.  E.  3. 
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CHAPTER  IL 

ACTS  VOID  AND  VOIDABLE. 

ISECTkoK  1006.    Oeneral   Prineiple   of   Binding   Aets   and  Oontraett,   as   to 

Infants.   . 

1007.  Test  as  to  Void  or  Voidable. 

1008.  Priviledge  of  Avoidance  PCTSonal  to  Infant;  Rtile  as  to  Tliird 

Person,  &c. 
'    1009.    Modern  Tendency  to  Eegard  Infant's  Acts  and  Contraets  as 
Voidable  Rather  Than  Void. 
1010.     Same  Subject ;  Bonds,  Notes,  &c. 
lOlI.    Rule  ofZbuch  V.  Parsons. 
,         1012.    Letters  of  Attorney;  Cognovits,  4c. 

1013.  Illustrations. 

1014.  Trading  and  Partnership  Contracts.' 

1015.  Void   and  Voidable   Acts  Cfontrasted;   When   May   Voidable 

Acts  Be  Affintied  or  Disaffirmed. 

'■*..'.•■ 

§1006.  General  Principle  of  Binding  Acta  and  Contracts^  as  to 
•  •  -Infants. 

One  leading  principle  runs  throiigh  all  cases  which  relate  to 
infants.  It  is  that  such  persons  are.  favorites  of  the  law^  which 
extends  its  protection  ovei^  them  so  as  to  preserve  their  true  inter- 
ests against  their  own  improvidence,  if  need  'be,  or  the  sinister 
designs  of  others.-.  This  prineiple  is  found  constantly  in  chanc«y 
practice.  We  have  traced  it  already  iii  cases  of  custody,  control, 
and  guardianship,  and  particularly  in  such  as  come  before  the 
American  courts.  It  appeared  again  in  matters  of  legal  emanci- 
pation And  the  minor's  right  to  his  own  wage3«  It  ^eaerally  deter- 
mines the  result  of  transactions  bet\<^eeh  an  infant  iand  his  parent 
or  guardian,  where  fraud  aiid  undue  influence  are  suspected,  or 
in  resulting  trusts  to  preserve  the  child's  property.  It  is  applied 
when  a  guardian  presents  his  accounts  for  allowance.  We  are 
now  to  see  this  same  principle  at  work  in  the  general  transactions 
of  infants,  controlling  and  regulating  them  in  great  measure,  and 
serving  better  than  any  other  to  explain  the  shifting  and  contradic- 
tory decisions  of  the  English  and  American  courts  on  this  vexed 
subject. 

Infancy  is  a  personal  privilege,  allowed  for  protection  against 
imposition.  The  general  rule  of  the  present  day  is  that  an  infant 
shall  be  bound  by  no  act  which  is  not  beneficial  to  him.''*     And 

71.  Smith,  Contr.  225;  Met  .Contr.  38,  39;  2  Kent,  Com.  234. 


1168  ACTS   VOID  AND   VOIDABLE.  §    1007 

moat  tets  aiid  con  tracts  of  infants  are  divided  into  the  two  classes 
of  void  and  voidable;  a  third  class  —  namely,  of  binding  acts  and 
contracts  —•  still  remaining  for  separate  consideration  in  our  next 
chapter. 

§  1007.  Test  as  to  Void  or  Voidable. 

There  is  mncb  confusion  in  the  older  books  on  the  anbject  of 
void  and  voidable  acts  and  contracts.^*  The  keenness  with  which 
such  a  distinction  must  always  cut  is  an  objection  to  its  practical 
use  at  the  present  day;  yet  writers  have  sought  to  adapt  the 
weapon  to  the  infant's  wants.  They  have  searched  for  some  in- 
fallible test  between  void  and  voidable.  Thus  Mr.  Bingham,  after 
a  review  of  the  English  cases,  years  ago,  concluded  that  the  only 
safe  criterion  was,  that  "  acts  which  are  capable  of  being  legally 
ratified  are  voidable  only;  and  acts  which  are  incapable  of  being 
legally  ratified  are  absolutely  void."  ^'  But  this,  was  only  to  shift 
the  uncertainty,  and  replace  one  difficulty  by  another.  What  acts 
can  be  legally  ratified  and  what  eannot?  As  Kent  property  ob- 
servesy  siich  a  criterion  does  not  appear  to  free  the  question  fronj 
it3  embarrassment  or  afford  a  clear  and  definite  tesL^*  Again,  a 
Massachusetts  judge  of  repute  declared,  many  years  ago,  that  the 
books  agree  in  one  result;  that  whenever  the  act  done  may  be  for 
the  infant's  benefit  it  shall  not  be  considered  void,. but  he  shall 
have  his  .election,  when  he  comes  of  age,  to  aflSrm  or  avoid  it ;  and 
this,  he  adds,  is  the  only  clear  and  definite  proposition  which  can 
be  extracted  froin  the  authorities.''^  .  Even  this  rule,  though  much 
better,  is. found  difficult  of  application,  and  has  been  pronounced 
unsatisfactory  in  some,  of  the  later  cases.'*  Besides,  it  is  lacking 
in  comprehensiveness  and  scope,  A  more  precise  and  intelligible 
test  tban  either  was  that  applied  in  one  of  the  earlier  English  cases 
by  Chief  Justice  Eyre,  and  cited  since  with  approval  by  Judge 
Story  and  Chancellor  Kent:'''  namely,  that  where  the  court  can 
pronounce  that  the  contract  is  for  the  benefit  of  the  infant,  as,  for 
instance,  for  necessaries,  then  it  shall  bind  him;    where  it  can 

7f.  See  Shep.  Touch.  232;  Bae.Abr.  Dutch,  14  Mass.  457.     See  2  K^nt, 

Infanojr    and    Ag^,   Ji^')t   ^^    oases  Oom.  234;  Met.  Gontr.  39.    . 

eited   itt   ZoucK.  v.    Parsons,   3   Burr,  76.   Met.   Contr.   40;    1  Am.  Lead. 

1794.     .                ,     .  ,  Cas.,  4th  ed.,  242. 

73.  BM>g.  I?if-.  234,  77;  See  United  States. v.  Bainbridge; 

74.  2  Kent,  Com.  234.  1  Ma90ii,  82;  3  Ketit,  Com.  236;  Mc- 

75.  Per  PaTker,  C.  J.,  Whitney  v.  Gan-  v.  Marshall,  7  Humph.  121. 
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pronouace  it  to  be  to  his  prejudix^e^  it  is  void;  and'that  where  it 
is  of  sax  uncertain  nature,  as  to  benefit,  or  prejudice)  it  is  voidable 
onlj,  and  it  is  in  the  eleetion.  of  the  infant  to -affirm  it  <ir  not^* 
The  doctrine  seems  hardly  capable  of  a  closer  analysis ;  yet  even 
this  statement  of  the  legal  test  is  by  no  means  clear  and  conclusive. 
The  equitable  doctrine  differs  not  from  the  legal  as  to  the  con- 
tracts of  infants.  In  general,  when  a  contract  is  not  manifestly 
for  the  benefit  of  an  infant^  he  inay  avoid  it,  as  well  in  equity  as 
at  law ;  and  when  it  can  never  be  for  his  benefit,  it  is  utterly  void. 
Infants  are  favored  in  all  tilings  which  are  for  their  benefit,  and 
are  saved  from  being  prejudiced  by  anything  to  their  disadvantage. 
For  infants  are  by  law  generally  treated  as  havijig  no  capacity  to 
bind  themselves,  from  the  want  of  sufficient  reason  and  discern- 
ment of  understanding.  In  regard  to  their  acts,  some  are  void- 
able and  some  are  void ;  so  in  regard  to  their  contracts,  some  are 
voidable  and  some  are  vbid.^'  The  liberality  and  freedom  exer- 
cised in  common-law  oourts  at  the  present  daV,  in  shaping  general 
doctrines  with  reference  to  infants  and  their  contracts,  must  be 
ascribed  in  a  large  degree  to  the  influence  of  the  equity  tribunals 
and  their  decisions,  "In  short^*^  as  Judge  Story  observes,  "the 
disabilities  of  an  infant  are  intended  by  law  for  tis  own  protec- 
tion, and  not  for  the  protection  of  the  rights  of  third  persons ;  and 
his  acts  may  therefore,  in  many  cases,  be  binding  upon  him, 
although  the  persons,  under  whose  guardianship,  natural  or  posi- 
tive, he  then  is,  do  not  assent  to  them."  ***  Where  the  contract  is 
void'able,  not  void,  the  infant  has  his  election  to  avoid  it  either 
during  his  minority  or  within  a  reasonable  time  after  he  attains 
majority;  otherwise,  it  is  taken  to  have  been  confirmed,  and  so 
binds  him  forever,  since  he  became  capable,  when  an  adult,  of 
confirming  it. 


78.  Keane  v.  Boycott,  2  H.  Bl.  511. 
And  see  Green  v.  Wilding,  59  la.  67^. 
The  rule  is  that  contracts  of  an  in- 
fant, caused  by  Ms  neceBslties  or 
manifestly  for  his  advantage,  are  valid 
and  binding,  while  those  manifestly 
for  his  hurt  are  void.  Contracts  fall- 
ing between  the^e  classes  are  voidable. 
Philpot  T.  Bingham,  55  Ala.  435. 
Parke,  B.,  in  Williams  v.  Moor,  11  M. 
&  W.  256,  264,  allndes  to  the  uncer- 
tain sense  of  the  word  "void."    The 


wor^  "  void ' '  may  siea^  Inespable  of 
being  enforced;  and  the  plea  of  in- 
fancy is  a  bar  to  any  demand  on  one 
contract  as  welt  as  the  other.  But 
'Woid*'  may  mean,  too,  incapable  of 
being  ratified. 

79.  1  Story,  Eq.  Juris.,  $§  240,  241; 
1  Ponbl.  Eq.,  b.  1,  ch.  2,  §  4.  And 
see  Turpin  v.  Turpin,  16  Ohio  St.  270. 

80.  United  States  t.  Bainbridge,  1 
Mason,  83. 
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§  1008.  Privilege  of  Avpidaiiice  Persosua  to  Infant;  Rule  a»  to 
Thir4  Person.  &e. 

The  privilege  of  avoiding  his  acts  or  contraots,  where  these  are 
voidable,  is  a  privil^e  personal  to  the  infant^  which  no  one  can 
exercise  for  him,  except  his  heirs  and  legal  representatives.'^ 
nence  the  other  contracting  party  remains  bounds  though  the 
infant  be  not;  for  being  an  indulgence  which  the  law  allows 
infants,  to  seizure  them  from  the  fraud  and  imposition  of  others,  it 
can  only  be  intended  for  their  benefit,  and  is  not  to  be  iextended  to 
pensons  of  the  years  of  discretion,  ^o  are  presumed  to  act  with 
sufficiesit  caution  irad  security."  Anfd  were  it  otherwise,  this  priv- 
ikg&,  instead  of  being  an  advantf^^  to  the  infant,  woulid  in  many 
cases  tnni  out  greatly  to  his  detriment.  Being  thus  personal,  the 
defende  of  infancy  does  not  go  to  any  stranger. 

Thus^  where  a  person  of  full  age- promises  to  marry  a  minor  and 
af terwaords  breaks  ofF  the  match,  he  may  be  sued  by  the  minoor  upon 
this'  contract ;  though  he  would  have  had  no  corresponding  remedy 
against  the  mifl.or  for  breach  of  promise.'*  So.  a  third  person,  not 
a  party  to  the  contract  or  transaction,  cannot  take  advantage  of 
the  infancy  of  the  parties.  Thus,  in  an  action  for  seducing  a 
servant  from  his  master's  service,  the  defendant  cannot  justify  on 
the  ground  that  the  servant  was  an  infant,  and  therefore  not  by 
law  bound  to  perform  his  contract  for  service  made  with  the 
master.**     On  the  feame  principle  (connected  with  others'),  the 


61.  United  States  ▼.  Bainbridg^,  1 
Mason,  83;  Keane  v.  Boycott^  2  H.  Bl. 
511;  Met.  Contr.  3S;  Smith,  Co&tr. 
231.;  Harvej  v.  Brig^  6S  Miss.  M. 

82.  BOey  v.  Dillon  (Ala.),  41  fi. 
7S8.;  SnMOt  T.  Byaa  (Ala.),  6S  So. 
S38 ;.  Ojuepman.  ▼.  "Drnftj,  20  Golo.  App, 
471,  79  P.  746;  Wright  v.  Buchanan 
(HI.),  128  N.  S.  53;  Lafbllett  v. 
Ky]0,  '51  Ind.  446;  Johnson  v.  Boek- 
imtif  12  lad.  79;  Latrobe  r.  Dietrich, 
114  lidi'8,  7B  A«  9^)  Widrig  ▼.  Tag:- 
gart,  51  Mieh.  103,  16  N.  W.  251. 

An  inisort*fl  right  to  d^iafArm  a  con- 
^yaaee  of  heft  realify  is  a  legal  privi- 
lege, of  ifi^cb  an  persons  nrast  take 
Botiee.  WatMn  v.  ISeebles,  102  Miss. 
725i  19  84.  881 ;  Griffith  v.  Schwend^r- 
fliair,2TMo.  412;  Near  ▼•  WiUiaanon, 
tU  U%^  398,  68  B.  W.  180 ;  Wehb  v. 
(Okla.),  121   P.  t082»  Bae« 


Abr.  Inf.  I.  4;  1  Paw.  Oontr.  275; 
Johnson  T.  Bockx^ell,  12  Ind.  76; 
Hartness  v.  Thompson,  5  J^hirs.  160; 
Bro^iVB  V.  Caldwell,  iO  8.  A  It  114. 

A  eontraet  of  bailment  made  by  the 
bailee  with  the  agent  of  an  nndis- 
elosed  principal,  who  proves  a  mSnor, 
cannot  be  rescinded  by*  the  bailee  on 
the  groiind  of  the  bailor's  minority, 
■  without  delivering  the  goods  to  him. 
Stiff  V.  Keith,  143  Misii.  224. 

88.  HoH  ▼.  Ward,  2  Stra.  937 ;  Har- 
Tsy  ▼.  AiAkley,'  8  Atk.  610;  Hmit  t. 
Peake,  5  Cow.  475.;  Willard  t.  Stone, 
t  OoWi  22;  Wairwiek  ¥•  Cooper,  5 
Bneed,  859;  Cannon  ▼•  Alsbury,  1 
Marsh*  78;  Bosh  r.  Wiek,  31  Ohio  St. 
521. 

84.  Smhm  Vi  Boycott,  8  fi.  Bl.  51^ ; 
O^'Boivke  ti  Jfljtai'Haiieoek  Mut.  We 
Ins.  Co.,  23  B.  I.  457,  50  A.  834,  57 
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Acceptot  of  a  bill  of  exefaange,  or  the  maker  of  a  promissory  note, 
cannot  resist  payment  in  a  suit  by  an  indorsee,  though  the  indorser 
be  an  infant.*'  Nor  can  the  purchaser  at  a  sale  under  an  execu- 
tion set  up  infancy  to  defeat  prior  transactions  of  tHe  judgment 
debtor.**  "Not  can  the  vendor  avoid  the  infant's  purchase  on  such 
a  ground.*^  Nor  can  infancy  of  the  mortgagor  be  set  up  by  one 
with  a  junior  lien  to  advance  his  own  security."  Nor  is  a 
stranger  permitted  to  impeach  the  conveyance  of  an  infant,**  Nor 
(pan  a  corporation  ii^  which  an  infant  owns  stock  reject  his  transfer 
of  it.*"  Nor  c^n  an  insurance  company  wbidb  insures  ]the  prop- 
erty of  WL  infant  repudiate  ita  liability  on  the  ground  that  the 
infant  is  not  bpund.*^  .  Furthermore,  the  <»opartner»  of  tn  infant 
cannot  use  his  right  of  avoidance  for  their  own  benefit.**  In  fine, 
the  defence  of  infancy  is  for  the  benefit  and  protection  of  the 
infant;  and  other  persons  may  not  set  it  up  for  their  own  benefit, 
at  all  events  if  the  contract  be  not  void.**  Therefore  his  creditors 
cannot  compel  him  to  disaffirm,**  or  exercise  the  power  for  him  to 
subject  his  property  to  their  debts.*'*  So,  too,  it  is  the  settled 
doctrine  that  infancy  does  not  protect  the  indorsers  or  sureties  of 
an  infant;    or  those  who  have  jointly  entered  into  his  voidable 


L.  R.  A.  496,  91  Am.  St.  R.  643  (hold- 
ing that  the  beneficiary  may  reply 
the  insured's  infancy  to  the  insurer's 
defence  of  t&leff  warranties). 

85.  Met.  Contr.  39^;  Taylor  v. 
Croker,  4  Esp.  187;  Nightingale  v. 
Withington,  15  Mass.  273;  Hardy  v. 
Waters,  38  Me.  450;  Fraai^r  y.  Mas- 
Bej,  14  Ind.  382. 

86.  Alsworth  v.  Cordtx,  31  Miss.  32. 

87.  Oliver  v.  Houdlet,  13  Mass.  237. 
A  sale  to  an  infant  is  a  valid  transfer 
of  the  property  oat  of  the  vendor,  even 
though  the  infant  be  not  bound  after- 
wards to  pay  the  atipulated  price. 
Crymes  v.  Day,  1  Bail  320,    Where  a 

.  minor  agprees,  as  the  consideration  •  of 
the  conveyance  of  land,  to  pay  certain 
debts  of  the  grantor,  and  afterwards 
does  in  fact  pay  them,  it  is  held  that 
the  agreement  constitutes  a  valuable 
eonsid^raticm  for  swjh  eoi*i«syaiic*,  and 

'  will  snppdrt  it  against  the  gtaatbr^s 


creditors.     Washband  t.   Washband, 
27  Conn.  424. 

88.  Baldwin  v.  Rosier,  <8  Fed.  810. 

89.  Dominick  v.  Michael,  4  Saadf. 
374. 

80.  Smith  v.  Bailroad>  91  Tean.  221. 

9h  Monaghan  v.  Fire  las  Co.,  S3 
Mich.  238. 

98.  Brown  v.  Hartford  laa.  Co.,  117 
Mass.  479;  Winehfieter  t.  Thayer,  129 
Mass.  129. 

98.  Beardsley  v.  Hotehkiat^  96  N.  T. 
201,  a  case  of  marriage  settlement. 

94.  Watson  v.  Budermaa,  79  Coaa. 
687,  .66  A.  515;  Kutt  ▼•  SumiUBrs,  78 
Va.  164. 

9$.  MeCarty  y.  Murrayi  3  Gray 
(Masa.),  57S;  Kendall  v.  Lawrenoe, 
22  Pick.  (Mass*)  SiO;  Nntt  t.  Sum- 
mers, ,7'S  Va.  1^4;'  Gayle  v.  Hayes' 
Adm'r,  79  .Va.  542  (M^iMg  that  a 
creditor  occupiea  not  higher,  svoaad 
as  to  the  iaf  aat  or  bii  propovty  tkta 
a  guardiaBi).' 
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undertakings.     They,  if  of  full  age,  may  be  held  liable,  though 
the  infant  himself  should  escape  responsibility'.** 

But  third  per$ons  should  be  allowed  to  protect  themselves 
ugainst  incurring  undue  liabilities  on  an  infant's  behalf.  Thus^ 
an  officer  selling  property  at  public  auction  is  not  bound  to  accept 
the  bid  of  an  infant.*'  And  although  infancy  is  a  personal  priv- 
ilege, yet  the  administrator  of  the  estate  of  an  infant  may  avail 
himself  of  the  inf  aiiey  of  his  intestate,  to  avoid  or  uphold  a  trans- 
action to  which  the  latter  was  a  party  during  his  life,  and  which 
remained  voidable  at  his  death.*^  And  as  a  rule  the  right  of  avoid- 
*anee,  with  due.  limitations  of  time  and  circumstances,  passes  to 
privies  in  blood  entitled  to  the  estate;  **  in  short,  to  his  heirs  or 
legal  representativa 

§  1009.  Modern  Tendency  to.  Regard  Infant's  Acts  and  Con- 
tracts ais  Voidable  Rather  Than  Void. 
The  strong  tendency  of  the  modem  cases  is  to  regard  all  acts  and 
contracts  and  all  transactions  of  infants  as  voidable  only;  and 
thus  almost  to  obliterate  the  ancient  distinction  of  void  and  void- 
able contracts  altogether.^     And  the  dicta  are  of  frequent  occur- 


W.  Motteaux  v.  St.  Anbin,  3  Black, 
1133;  Jaffray  v.  Pretain,  5  Esp.  47; 
Hartness  v.  l^bmpson,  5  Johns.  160 ; 
VsLtker  v.  Baker,  1  Clarke  Cb.  (N.  Y.) 
136;  Taylor  v.  Dansby,  42  Mich.  82. 

97.  Kinney  v.  Bhowdy,  1  Hill,  544. 

98.  Counts  T.  Bates,  Harp.  464 ; 
Parsons  v.  Hifl,  8  Mo.  135;  Turpin  v. 
Turpin,  16  Ohio  St.  270. 

99.  Riley  t.  Dillon  (Ala.),  41  So. 
768;  Hill  V.  Weil  (Ala.),  80  So.  526; 
Itiley  T.  Dillon  &  Pennell,  148  Ala. 
283,  41  So.  768;  Bartlett  v.  Cowles,  81 
Mass.  445;  Bartlett  v.  Drake,  100 
Mass.  176,  97  Am.  Dec.  92,  1  Am.  "R. 
101;  Walsh  V.  Young,  110  Mass.  399; 
liurville  V.  Greer,  165  Mo.  380,  65  S. 
W.  579;  CEourke  v.  Hall,  56  N.  Y. 
8.  471,  38  App.  Div.  534;  Blake  t. 
Hollandsworth  (W.  Va.),  76  S.  E. 
814,  43  L.  R.  A.  N.  S.  714;  Blake  v. 
Hollandsworth,  71  W.  Va.  387,  76  S. 
E.  814. 

The  heirs  may  disaffirm  at  any 
time  before  they  are  barred  by  the 
statute,  or,  if  the  ancestor  is  a  mar- 
ried Woman^  till  after  the  exi()iration  6f 


the  statutory  period  after  the  termin- 
ation of  an  estate  of  curtesy,  and 
mere  silence  or  inertness  is  immaterial 
unless  there  are  facts  amounting  to 
ratification.  Blake  v.  Hollandsworth 
(W.  Va.),  76  S.  E.  814,  43  L.  R.  A. 
N.  S.  714;  Dominick  v.  Michael,  4 
Sandf .  374 ;  Beeler  v.  Bullett,  3  A.  K. 
Marsh.  281 ;  Nelson  v.  Eaton,  1  Redf . 
(NT.  Y.  Sur.)  498;  Jefford  ▼.  Ring- 
gold, 6  Ala.  544;  Illinois  Land  Co.  v. 
Bonner,  75  111.  315;  Veal  v.  Fortson, 
57  Tex.  482;  Sharp  v.  Robertson,  76 
Ala.  343;  Harvey  v.  Briggs,  68  Miss. 
60.  And  see  Nolte  v.  Libbert,  34  Ind. 
163.  The  principle  of  the  text  ap- 
plies to  marriage  articles.  See  svpra, 
§  399.  Devisees  under  a  will,  as 
strangers  privy  in  estate  ^only,  cannot 
avoid  the  fnf ant's  contract.  Bozeman 
V.  Browning,  31  Ark.  364.  But  see 
Shreeves  v.  Caldwell,  135  Mich.  323,  97 
N.  W.  764,  10  Det.  Leg.  N.  782,  108 
Am.  St.  R.  896. 

1.  In  re  Huntenberg,  153  T.  768; 
Carmen  v.  Pox,  &c.,  Corp.,  258  F.  703; 
Sims  v.  Ghinter  (Ala.),  73  S.  E.  «?; 
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reuoe  at  the  present  day  that  acts  and  contracts  of  an  infant  are  not 
absolutely  void,  but  voidable  only^  unless  manifestly  to  the  infant's 
prejudice ;  and  that  beneficial  contracts  are  only  voidable  at  most* 
This  makes  all  the  stronger  the  position  already  taken,  that  an 
adult  party  cannot  disaffirm  such  a  transaction. 

Yet  there  are  cases  where  a  contract  may  still  be  pronounced 
absolutely  void.  In  Regina  v.  Lord,  an  English  case,  the  question 
arose  on  the  conviction  of  a  servant  for  unlawfully  absenting  him- 
self from  his  master's  employment.  Denman,  C.  J.,  in  delivering 
the  judgment  of  tho  courts  observed :  "Among  many  objections, 
one  appears  to  us  clearly  fatal.  He  was  an  infant  at  the  time  of 
entering  into  the  agreement  which  authorizes  the  master  to  stop 
his  wages  when  the  steam-engine  is  stopped  working  for  apy  canse. 
An  agreement  to  serve  for  wages  may  be  for  the  infant's  benefit; 
but  an  agreement  which  compels  him  to  serv^  nt  all  times  during 
the  term,  but  leaves  the  master  free  to  stop  his  work  and  his  wages 
whenever  he  chooses  to  do  so,  cannot  be  considered  as  beneficial  to 
the  servant.  It  is  inequitable  and  wholly  void."  *  And  conform- 
ably to  sruch  a  principle,  a  contract  which  sets  a  minor  child  work- 


Walker  V.  Goodlett,  log  Ark.  383,  144 
S.  W.  189;  Grievance  Committee  v. 
Ennis,  84  Conn.  694,  80  A.  767;  Gan- 
non V.  Manning,  42  App.  D.  C.  206; 
Putnal  V.  Walker,  61  Fla.  720,  55  So. 
844;  Strain  v.  Hinds,  277  111.  598, 
115  N,  E.  563;  WuUer  v.  Chuse  Gro- 
cery Co.,  241  111.  398,  89  N.  E.  7^6; 
AppeU  V.  Appell,  235  III.  27,  85  N. 
E.  205;  Pope  v.  Lyttle,  157  Ky.  659, 
163  8.  W.  1121;  Henderson  v.  Clark, 
163  Ky.  192,  173  8.  W.  367 ;  Halconab 
V.  Ison,  140  Ky.  189,  130  S.  W.  1070; 
McCarty  v.  Murray,  3  Gray  (Mass.), 
578 ;  Holmes  y.  Bice,  45  Mich.  142,  7 
N.  W.  772 ;  Missouri,  &c..  Ass  'n  v. 
Eveler,  237  Mo.  679,  141  S.  W.  877; 
Shaffer  v.  Detie,  191  Mo.  377,  90  8. 
W.  131;  Robinson  v.  Allison^  X»2  Mq. 
366,  91  8.  W.  115;  Parrish  v.  Tread- 
way,  267  Mo.  91,  183  8.  W.  580;  Bag- 
get  V.  JadiBon,  160  N.  C.  26,  76  8.  E. 
86;  Hoan  v.  Utter,  175  N.  C.  332, 95  8. 
E.  565;  Clapp  v.  Byrnes,  155  N.  Y. 
535,  50  N.  E.  277;  New  York,  &c., 
Co.  ▼.  Fisher,  23  App.  Div.  303,  48 
N.  Y   8.  152 ;  McBroom  ▼.  Whitfield, 


108  Teni^  423,  67  8.  W.  794;  H«bbs 
Y.  Hinton,  &c.,  Co.,  74  W.  Va.  443, 
83  8.  E.  267 ;  Carrigan  ▼.  Davis  (W. 
Va.),  100  8.  E.  91  f  GTauman,MazxA 
Cline  Co.  V.  Krienitz,  142  Wis.  556, 
126  N.  W.  50;  Jonea  t.  Valentiae's 
School  pf  Telegraphy,  122  Wis.  318, 
^  N,  W.  1043.  8ee  Met.  Contr.  40; 
Shaw,  C.  J.,  in  Beed  t.  Bi^tchelder,  1 
Met  559. 

8.  See  Bid^ely  t.  Csandall,  4  Md. 
43,5 ;  N.  H.  M.  Fire  Ins.  Co.  v.  Noyes, 
32  N.  H.  345 ;  Jenkins  v.  Jenkins^  12 
la.  195;  Scott  y.  Buchanan,  11 
Humph.  468;  Bibcock  v.  Doe,  8  Ind. 
110;  Irvine  v.  Irvine,  9  Wall.  617; 
Robinson  v.  Weeks,  56  Me.  102. 

3»  CUrk  v.  Stanhope,  109  Ky.  581, 
59  8.  W.  856;  Ward  v.  Sharpe,  139 
Tenn.  347,  200  8.  W.  974 ;  Begina  ▼. 
Lord,  12  Q.  B.  757.  Cf.  LesU*  t. 
Fitzpatrick,  3  Q.  B.  D.  229.  In  Cozb 
▼.  Matthews  (1893),  i  Q.  B.  310,  an 
apprenticeship,  deed  SQm^what  of  this 
character  was  refused  enforcement 
ags^inst  the  nunor., .  •  And  see  De 
Francesco  v.  3onuun,  45  Clu  B.  430. 
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ing  to  pa;  off  a  creditor  of  someone  else  should  be  pronounced 
prejudicial  to  hig  interest  and  void,  when  the  wages  that  ought  to 
.  be  his  own  are  thus  appropriated.*  In  general,  any  transfer  of  an 
infant's  real  or  personal  property  which  cannot  possibly  be  for  his 
benefit  and  is  without  consideration  is  void.* 

§  1010.  Same  ISubject;  Bonds,  Notes,  &c. 

Sp  an  infant's  bond  with  penalty  and  for  the  payment  of  interest 
is  held  to  be  void  on  the  ground  that  it  cannot  possibly  be  for  his 
benefit.*  And  a  bond  e^^ecuted  by  a  minor  as  surety  is  void.^  So 
is  declared  to  be  a  mortgage  of  a  minor's  property  to  secure  her 
husband's  debt.*  And  so  is  said  to  be  a  release  by  a  minor  to  his 
guardian,  which  affords  the  latter  more  protection  than  a  receipt.* 
But  in  Vermont  it  was  decided  that  there  is  no  general  rule  ex- 
empting an  infant  from  paying  interest  as  necessarily  injurious 
to  him.**^  An  infantas  release  of  his  legacy  or  distributive  share  is 
held  to  be  void  in  Tennessee.^^  In  such  cases  an  infant  is.  called 
'tipon'tq  become  the  party  to  some  undertaking  substantially  for 
the  benefit  of  another,  and  not  for  his  own  profit.  His  indorse- 
ment or  guaranty  exposes  him  to  a  dangerous  liability,  and  such 
acts  are  held  void.**'    The  construction  of  a  local  statute  will  in 


But  869  (1892)  Baring  v.  Stanton,  3 
Ch.  502 ;  DanviUe  ▼.  Amoskeag  Co.,  62 
N.  H*  1S3. 

4.  8n€h  contracts  have  beeo  consid- 
ered where  the  mi^or  eon  of  a  deeeaaed 
father  undertook  t6  pay  his  father's 
deht  bj  entering  into  the  creditor's 
service;  an  undertaking  not  whoUj 
without  honor,  from  a  f ami^  point  of 
viflw,  an^  yet  apt  to  be  oppressive  on 
tiie  other  side,  and  properly  disap- 
proved judicially  even  under  mitigat- 
ia;g  ciceanistancQs^  In  Dub6  v.  Beau- 
dry,  150  Mass.  448,  such  let  contract  was 
fully  executed  during  minority,  but 
the  donrt  allowed  thd  minor  to  re- 
pudiate on.  reaching  fuU  age  and  re- 
cover. In  ancient  timse,  as  the  court 
remarked,  this  contract  would  have 
.been  pronounced  absolutely  void. 

6.  Bloomingdale  y.  Chittenden,  74 
mOu  698;  Bobinson  V.  Coulter,  90 
Tenn.  705;  Person  v.  Chase^  37  Vtt 
647;  Oxley  v.  Tryon,  25  la.  95. 
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6.  Baylis  V.  Dineley,  3  M.  &;  S.  477 ; 
Fisher  v.  Mowbray,  8  East,  330. 

7.  AUen  v.  Minor,  2  CaU,  70;  Met. 
Oontr.  40;  Camahan  v.  AUderdiCe,  4 
Harring.  99.  It  should  naturally,  fol- 
low that  an  infant's  undeztakrng  to 
become  bail  for  another  is  void.  Yet 
it  is  lately  held  that  his  indorsement 
upon  a  writ  to  become  bail  for  the 
defendant  is  voidable  only.  Beed  v. 
Lane,  61  Vt.  481. 

S.  Chandler  v.  McKinney,  6  Mich. 
217 ;  Cronise  v.  Clark,  4  Md.  Ch.  403, 
See  Oolcock  v.  Ferguson,  3  Desaus. 
4S2. 

B.  Fridge  v.  State,  3  Gill  A  Johns. 
116. 

10.  Bradley  v.  Pratt,  25  Vt.  878. 

11.  Langford  v.  Frey,  8  Humph. 
443. 

12.  Holland  v.  Colton  State  Bank, 
20  8.  D.  325,  106  N.  W.  60;  Margrett, 
Em  parte  (1691),  1  Q.  B.  413;  and 
this  however  valuable  be  the  consider- 
ation.   Jh. 
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gome  cases  detennine  that  an  instrument  is  void,  not  voidable.'* 
An  infant's  stock  speculations  on  margin  have  been  declared  in  the 
nature  of  a  wager  contract  and  void."  And  an  assignment  by 
the  infant  in  trust  for  the  benefit  of  creditors  is  held  in  New  York 
void  and  not  voidable.'^ 

Xow  it  is  admitted  that  th^e  decisions  ar©  frequently  contradic- 
tory and  uncertain;  yet  these  cases  of  void  contracts  almost  invari- 
^ibly  proceed  upon  the  doctrine  that  the  infant's  act  was  positively 
prejudicial  to  his  interest;  and  certainly,  if  any  contract  can  be 
so  pronounced  on  mere  inspection,  it  is  a  contract  whereby  an 
infant  becomes  bound  upon  another's  debt  or  disability.  The 
^  technical  form  of  the  transaction  ia  of  less  importance.  There  are 
many  cases  where  an  infant's  bonds,  mortgages,  and  promissory 
notes  have  been  held  not  void,  but  under  the  circumstances  of  the 
case  voidable  only ;  as  where  given  in  ordinary  transactions  which 
rnay  possibly  prove  beneficial  with  relation  to  the  minor's  prop- 
erty.^*  And  reference  to  the  latter  cases  will  show  that  the  modem 
rule  is  broadly  announced  in  many  States,  that  an  infant's  promis- 
sory note,  his  statutory  reco^izance,  and  his  mortgage,  whether 
of  real  estate  or  chattels,  ar©  all  voidable,  rather  than  void  in 
general.^^  Even  an  infant's  contract  as  surety  or  indorser  has 
lately   been    pronounced    voidable    and   not   void    in   numerous 

13.  Hoyt  T.  Swar,  53  lU.  134.  330;  State  v.  Plaist^d,  43  N.  H.  413, 

14.  Buchizky  v.  De  Haven,  97  Pa.  and  eases  cited;  Palmer  v.  Miller,  25 
St.  202.  Barb.  309;  Mustard  v.  Wohlford,  13 

15.  Tates  v.  Lyon,  61  Barb.  205.  Gratt.  3S9.    Whether  an  infant's  own 

16.  State  T.  Plaisted,  43  N.  H.  418;  statutory  recognizance  in  a  criminal 
Biehardson  v.  Boright,  9  Yt.  368;  prooeeding  may  not  be  more  than 
Palmer  v.  Miller,  25  Barb.  399;  Beed  voidable,  i.  «.,  binding,  see  n^xt  chap- 
V.  Batchelder,  1  Met.  559;  Patchldn  T.  ter;  State  ▼.  Weatherwaz,  12  Kan. 
Cromack,  13  Vt.  330;  Conroe  V.  Bird-  463;  Losey  v.  Bond,  94  Ind.  67: 
saU,  1  Johns.  Gas.  127;  Everson  v.  Uecker  v.  Koehn,  21  Neb.  559; 
Carpenter,  17  Wend.  419;  Monxi-  Catlin  v.  Haddoz,  49  Conn.  492; 
mental,  etc.,  Association  v.  Herman,  Hoyt  ▼.  Wilkinson,  57  Vt«  404. 
33  Md.  128 ;  Dubose  v.  Whedon,  4  No  recovery  can  be  had  on  a  note 
McGord,  221;  Little  t.  Duncan,  9  giveai  by  an  infant  for  what  he  does 
Bich.  55.  See  Adams  y.  'Rom,  1  not  ikeedf^-e.  g,,  a  buggy  or  hone, — 
Vroom  (N.  J.),  505;  Kempson  y.  even  by  a  Z^oiia /ld«  holder ;  the  usual 
Aahall,  L.  B.  10.  Ch.  15;  Garln  v.  protection  of  a  negotiable  instrument 
Burton,  8  Ind.  69.  But  see  McMinn  taken  when  not  overdue  will  not  avail 
V.  Bichmond,  6  Yerg.  9;  Beeler  v.  Howard  v.  Simpkins,  70  6a.  322. 
Young,  1  Bibb,  519,                          .       •  See,  as  to-  assignee   ef  ^an   infant's 

.  17.  See  e.  'g.  Goodsell  v.  Myers,  3    •  mortgage,  Bridges  6  White  v.  Bid- 
'.  Wend.  479 ;  Beed  v.  Batehelder,  1  Met.       well,  2^  ITeb.  186. 
539;    Patchkin    v.    Cromack,    13    Vt. 
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instaittfes.^^'  This  we  conceive  to  be  the  i^easoiaable  view  of  the 
subjeot;  the  rale  of  voidable,  rather  than  void,  applying  wherever 
the  transaction  was  not  from  its  Very  nature  such  as  coilld  be  prb- 
nonnoed  pr^udicial  to  the  infant's  interest,  but  might  under  some 
conditions  be  iti  a  sense  for  his  personal  benefit." 

§  1011.  Rule,  of  Zouch  y.  Parsons. 

It  i^  tfu/e^  however,  that  the  decisions  are  not  invariably  placed 
by  the  court  upon  such  a  ground.  The  rule  of  Perkins,  which  was 
adopted  by.  th^  Co.ui't  of:  King's  Betch  in  the  celebrated  caisie  of 
Zouch  \\  Parsons,  is  that  all  deeds  of  an  infant  whi<eh  <lo  not  take 
effect  by  delivery  of  his  hand  are  merely  void,  and  all  snehas  do 
take  effect  by  delivery  of.  his  hand  are  voidable.  For  in  the  oAe 
case  an  interest  is  conveyed,  in  another  a  mere  power;'^  This  case 
has  come  down  as  authority  for  all  future  times ;  and  the  rule  has 
frequently  been  cited  with  approval,  •  in  •  support  of  mortgages, 
bonds,  and  de^ds  being  as  voidable  only,  in  contrast  with  deeds 
delegatitig  ^  mere  power  to  sell  or  encun^er,  which  are  void. 
But  we  question  the  propriety  of  its  modem  application  as  a  prin- 
ciple, however  useful  in  describing  an  incident.  So  mannal  deliv- 
ery, it  was  said,  must  accompany  the  sale  of  an  infant's  personal 
property  in  order  to  render  it  valid.*^  The  real  reason  of  such  a 
rule  might  have  been  that  solemn  instruments  and  transactions  of 
grave  importance  ought  not  to  be  lightly  entered  upon,  or  be  made 


IS.  Owen  V.  Long,  112  Mass.  403; 
Hardy  v.  Waters,  38  Me.  450;  Hamer 
T.  Dipple,  31  Ohio  St.  72;  Fetrow  v. 
Wiseman,  40  Ind.  148;  Williams  v. 
Harrison,  11  8.  C.  412.  And  see 
Beed  ▼.  Lane,  61  Vt.  481. 

19.  Where  the  grantees  in  a  deed  of 
gift  are  minors;  the  law  will  presume 
an  acceptance  on  account  of  the  bene- 
ficial character  of  the  conveyance. 
l»etre  t.  Petre  (Ind.  App.),  121  N. 
B.  285.  Thus,  infants  are  not  boutid 
by  conditions  in  a  deed  to  them; 
Strothers  v.  Woodcox,  142  la.  648, 
121  K.  W.  51.  Stock  transactions  re- 
sulting in  a  loss  are  within  the  rule. 
Benson  v.  Tucker,  212  Mass.  60,  98 
N.  E.  5S9,  41  L.  n.  A.  (N.  S.)  121^; 
Young  V.  Sterling,  etd.,  Works  (TC. 
'JO,  10.2  A.  395. 

A  statute  giving  a  garage  keeper 


a  lien  for  storage  and  repairs  does 
not  bind  an  infant's  automobile, 
where  the  obligation  is  predicated  on 
the  infant's  obligation  to  pay.  La. 
Rose  V.  Nichols  (N.  J.),  103  A.  390; 
Aborn  v.  Janis,  113  N.  Y.  8.  309;  62 
Misc.  95  (aff.  106  N.  Y.  S.  1115). 
Nor  is  he  bound  by  warranties  in  an 
application  for  a  policy  of  insurance. 
OTlourke  v.  John  Hancock,  etc.,  Ins. 
Co.,  23  R.  I.  457,  50  A.  834,  57  L.  U 
A.  496,  91  Am.  St.  R.  643. 

aO.  Perkins,  §  12;  Zouch  v.  Par- 
sons, 3  Burr.  1804;  Bool  y.  Mix,  17 
Wend.  131;  2  Kent,  Com.  236,  237, 
n.;  fiftate  v,  Plaisted,  43  N.  fi. 
413 ;  Conroe  v.  Birdsall,  1  Johns.  Cas. 
127;  Seavey  v.  Hunter,  81  Tex.  644; 
Dexter  v.  Lathrop,  136  Pa.  St.  568. 

21.  Ponda  v.  Van  Home,  15  Wend. 
631. 
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effective  in  future;  but  it  is  cl,ear  that  ere  the  present  xlay  miich 
of  the  ancient  veneratioxi  for  parchment  deeds  undter  aeal  h%s  die- 
appeared,  while  the  tendency  is  to  place  real  ^d  personal  estate 
transactions  pn  much  the  same  footing,  distinguishing  rather  hj 
the  value  than  the  ji^ture  of  the  property  and  by  the  conaiderajbion 
involved.  We  admit,  however,  that  the  common  law  draws  a 
strong  line  of  demarcation  between  real  arid  personal  property ;  so 
that  title  transfer  of  the  former  kind  requires  far  more  positive 
formality  than  that  of  the  latter. 

Now  to  continue.  It  is  held  that  an  inftot  may  mdke  a  void- 
able purchase  and  take  a  voidable  conveyance  of  land,-  for,  says 
Lord  Ooke,  striking  the  legal*  principle  with  wonderful  clearness 
for  that  day, "  it  is  intended  for  his  benefit,  and  at  his  full  age  he 
may  either  agree  thereunto  and  perfect  it,  or,  without  any  cause 
to  be  alleged,  waive  or  disagree  to  tte  purchase.^'  *•  For  this 
reason,  rather  than  the  technical  one  just  referred  to,  it  may  be 
said  in  general  that  the  conveyance  of  land  by  a  mincir  is  also 
voidable  and  not  void ;  ^*  though  here  again  the  courts  have  been 
prone  to  cite  the  rule  of  Perkins.  But  the  decided  cases  usually 
presume  that  a' valuable  consideration  has  passed  to  the  infant^  or 
at  least  that  there  is  nothing  prima  facie  prejudicial  to  him.  Lord 
Chancellor  Sugden,  in  1842,  in  AUen  v.  Allen,  took  occafidon  to 
review  Lord  Mansfield^s  decisiofn  in  Zouch  v.  Parstxns,  and  eom- 
mended  it  as  sound  law  in  respect  that  a  deed  which  takes  effect 
by  delivery,  and  is  executed  by  an  infant,. is  voidable  only;  thou^ 
he  intimated  that  his  own  decision  might  equally  wdl  be  referred 


22.  Co.  Litt.  2b;  Met,  Contr.  40; 
Bac.  Abr.  Inf.  6;  Ferguson  v,  BeU, 
17  jMo.  347.  And  see  Spencer  v.  Carr, 
45  N.  Y.  406;  also  Hook  v.  Donald- 
son, 9  Lea,  56.  Where  a  deed  to  an 
infant  was  destroyed  by  .  the  f atl^er 
before  it  was  recorded,  and  a  <iew 
deed  was  executed  by  the  same 
grantor  to  the  father,  it  was  held  that 
the  destruction  of  the  deed  did  not, 
even  with  the  assent  of  tihe  infant, 
divest  his  title,  and  that  equity  would 
restore  him  to  his  former  position. 
Brendle  t.  Hcrron,  B8  N.  C.  383. 

23.  Kendall  v.  Lawrence,  22  Pick. 
540;  Gillet  v.  Stanley,  1  Hill,  121; 
Bool  V.  Mix,  17  Wend.  119";  Wheaton 
V.  East,  t  Terg.  41 ;  Phillips  ▼.  Green, 


5  Mom.  344 ;.  Eagle  Fire  Ins.  Co.  t. 
Lent,  6  Paige,  635 ;  AUen  ▼.  Poole,  64 
Miss.  323;  Illinois  Land  Co.  v.  Bop- 
ner,  75  HI.  315;  I)i];oa  y.  Merrltty  21 
Minn.  196;  Davis  t.  Dudl^,  70  He. 
236;  Weaver  v.  CarpeSrter,  42  la. 
343 ;  Schaffer  v.  Lavxett^,  57  Ala.  14; 
Nathans  v.  Arkwright,  66  6a.  179; 
Welch  Y,  Bunce^  83  Ind.  382;  BraBi- 
ley  V.  Wolf,  60  Misa.  420.;  Ellit  ▼• 
Alford,  64  Mli^.  8;  Dawson  y. 
HelmeSf  .30  Minn.  .107;  Bin^am  y» 
Barley,  5!^  Tex.  281;  Baglsy  y; 
Fletcher,  44  Ark.  153;  Bireh  y.  LIb- 
ton,  78  Va.  584;  Haynes  y,  Beiiiiell» 
53  Mich.,  15.  And  so  as  to  in/anl 
wife.  Scranton  y.  Stewart,  52  Ind. 
68;  Richardson  y.  Pate,  93  Ind.  42IL 
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to  the  benefit  arisuig  to. the  infaiit  Icom  the  deed;  wfaieh,  indeed, 
waa  on6  of  tjbe  grounds  oa  whi^hiLord  Mansfield  had  decided  that 
celebrated  'cuse.^^  And  to  eonfinn:  oakr  former  distinction. as  the 
<articial  obey  it  iis  hdd  that  an. infant's  eonreyance  of  land  hy  way  of 
g^t  or  without  consideration  or  lipon  mere  nominal  consideration 
is  absolutely  y<>id,  because  obTiously  pi^ejudioial  to  his  interests.*^ 
So  leases  to  itifaiits  are  not  absolutely  roid,  but  voidable  only.'* 
And  $11  ekchan^  of  property  made  by  an  infant  is  Toidable;'^ 
And  it  ii  held  that  the  iiifant's  bozui  for  title  to  real  estate  or  his 
parol  contract  to.cotivey  is  voidable  and  not  void^^'  Also  that  his 
contract  for  the  purchase  of  land. is  yoidable.'*  A  noanor's  tenancy 
byl^ase  or  othei^se  is  usually  voidable  by  him.^^ 

•  *        <      *       • 

§  1012.  Letters  of  Attorney;  Cognovits^  &c. 

So  a  power  of  attorney  to  authorize  another  to  reveivo  seisin  of 
land  for  an  infant,  in  order  to  complete  his  title  to  an  estate  con- 
veyed to  him  by  feoffment,  is  voidable  only;  it  beiag  an  authority 
to  do  an  act  for  his  probable  benefit.'* 

But  letters  of  attorney  from  an  infant  conveying  no  present 
interest  are  held  to  be  absolutely  null.  This  point  was  discussed 
in  Zouch  v.  Parsons,  and  on  the  distinction  of  Perkins'  rule,  it 
was  maintained  that  writings  '^  which  take  effect "  cannot  include 
letter3  of  attorney,  or  deeds  which  delegate  a  mere  power  and 
convey  no  interest.  Whatever  might  be  thought  of  this  explana- 
tion, the  conclusion  follows:  ^' that  powers  of  attorney  are  an 
exception  to  the  general  rule,  that  the  deeds  of  infants  are  only 
voidable;  and  a  power  to  receive  seisin  is  an  exception  to  that. 
The  end  of  the  privilege  is  to  protect  infants;  and  to  that  object 
all  the  rules  and  their  exceptions  must  be  directed.''  "*  And  the 
English  courts  have  uniformly  held  tiio  infant's  warrant  of  attOr- 

Or  infant  husband.     Barker  v.  Wil-  liandlord  A  Tenant,  and  eaaea  eitsd; 

son,   4   Meisk.  268  ?   Yonree   t.   Ner-  Gxiilith  ▼.  Sohwendennan,  27  Mo.  412. 

ero08,  12  Mo«  549.  87.   Co.    Litt.    51b;     Williams    y. 

14.  Allen  v.  Allen,  3  Dru.  ft  War.  Brcnm,  94  Bie.  594. 

340.     See  Go.  Litt.  51b,  n.  by  Har-  28.  Weaver  ▼.  Jones,  24  AUu  420; 

grave.  Teaser  ▼.  Knight,  60  Bfisa.  -730. 

Us.  Swafford  v.  Ferguson,  3   Lea,  96.  MeCarty  ▼.  Woodstock  Co.,  92 

S92;   Bobinson  v.  Coulter,  90  Tenn.  Ala.  469* 

705.     C£.  Slaughter  t.  Cunningham,  80.  Valantia*  y.  Canati,  24  Q.  B.  D. 

24  Ala.  260.     As  to  an  infant's  deed  166. 

for  neceaearies,  see  ch.  3.  81.   Met.  Contr.   41 ;    1   Boll.   Alnr. 

26.  Zouch  y.  Parsons,  3  Burr.  1806;  730;  Zouch  y.  Parsons,  supm. 

Hudson  y.  Jones,  3  Mod.  310;  Taylor,  38.   Per  Lord  Manafield,  in  Zoneh 
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ney  void, -even  though  isxecated  jointly  with  others.^  In  this 
country  there  are  decisions  in  some  States  to  the  same  effect;'^ 
in  others,  ^g^iu,  the  rule  is  deemed  somewhat  doubtful.'* 

An  infant's  power  of  attorney  to  another  to  ^ell  his  lands  ia 
deemed  so  manifestly  unbeneficial  on  the  face*  of  it  as  to  be  void, 
and  a  sale  made  under  such  ,a  power  does  not  confer  even  an  in- 
choate title.^®  But  a  power  of  attorney  from  an  infant  to  sell  a 
note  is  lately  held  voidable,  not  void,  in  California  *^  In  Massa* 
chuisetts  an  in&trument  of  assignment,  not  under  seal,  which  ap- 
points the  a:ssignee  attorney  to  receive  the  fund  to  his  own  use,  is 
not  void.**  And  in  Maine  the  act  of  an  infant  in  transferring  a 
n^otiable  note,  though  his  name  be  written  by  another  under  parol 
authority,  fs  voidable  only.*®  The,  good  sense  of  the  rule  seems 
to  be,  as  an  American  writer' obsen^es,  that  an  authority  delegated 
by  dn  infant  for  a  purpose  which  may  be  beneficial  to  him,  or 
which  the  court  cannot  pronounce  to  be  to  his  jjrejudice,  should  be 
considered  as  J*endering  the  contract  made,  or  acit  done  by  virtue 
of  it,  as  voidable  only,  in  the  same  manner  as  his  personal  acts  and 
contracts  are  considered.*^  And,  we  may  add,  the  English  and 
niost  of  the  American  decisions  do  not  seem  to  carry  the  rule 
beyond  cases  of  the  technical  ^*  warrant  of  attorney,''  to  appear  in 
court  and  bind  the  infant,  as  in  confessing  judgment,  except  it  be 
with  reference  to  an  ihfant's  land,  which  power  stands  also  upon 
a  strong  footing  of  objection.  What  we  call  "  powers  of  attorney  '^ 
are  less  likely  than  the  warrant  of  attorney  to  be  to  tbe  infant's 
prejudice;  though  we  may  well  assume  that  whatever  an  infant 
cannot  do  he  cannot  authorize  another  to  do  for  him,  so  as  to  make 
the  tr.ansaction  more  binding.  .  • 

'  V.  Parsong,  3  Burr.  1804.     And  see  '   ILfas9.'437;  Met.  Contr.  41;  Cummings 
Cummings  v.  PoweU,  8  Tex.  88. 

SS.  Satindersoti  v.  Marr,  1  H.  Bl. 
75;  Ashlln  v.  Langton,  4  Moore  & 
Si  719,  and  cases  cited. 

34.  Lawrence  v.  McArter,  10  Ohio, 
37;  Waples  v.  Hastings,  3  Barring. 
403;  Bennett  v.  Davis,  6  Cow.  393; 
Remple  v.  Moriison,  7  Monr.  298; 
Pyle  V.  Cravens,  4  Litt.  17;  Knox  v. 
Flack,  22  Pa.  St.  337 ;  Wainwright  V. 
Wilkinson,  62  Md.  146. 

85.  Pickler  v.  State,  18  Tnd.  266. 
But  see  Trneblood  v.  TrucMood,  8 
Ind.  195.     See  Whitney  v.  Butch,  14 


V.  Powell,  8  Tex.  88;  1  Am.  Lead. 
Cas.,  4th  cd.,  14S  et  seq. 

ae.  Philpot  V.  Bingham,  55  Ala, 
435.  Cf.  Weaver  v.  Carpenter,  42 
la:  343;  Armitage  t.  Widoe,  3«  Mich. 
124. 

37.  Hastings  v.  Dollarhide,  24  Ca]. 
195. 

88.  McCarty  v.  Murray,  3  Gray, 
578.  And  see  Kingman  v.  Perkins, 
105  Mass.  111. 

39.  Hardy  v.  Waters,  38  Me.  450. 

40.  Met.  Contr.  42.  And  flee  PoweD 
V.  Gott,  13  Mo.  458. 


11T5  \  ACTS   VOID  JLND   VOIDABLB,  §  ,'1013  *. 

AiTvinfftat  canikQi  bindihimaelf  by  cognovit. :  ^>^  We  eome  to  this 
oonclusiony^'  i^id.Lord  Abinger,  -^  on  tkree  grounds,  each  of  which 
i&  ftttal  to  the  validity  of  the  cognovit  Firsts  it  is  bad  becaufie  it 
falls  fidthin  the  principle  which  prevents  an  infant  from  appoint* 
ingiand  appearing  in  court  by  attorney ;  he  can  appear  by  guardian 
only;  Secondly,  by  this  means  the  minor  is  made  to  state  an  acr 
coiint,  which,  the  law  will  not  allow  him  to  do,  so  as  to  bind  him- 
self ;  if  an  action  be  brought  against  him,  the  Jury  are  to  determine 
the  reasonableness  of  the  denmnd  made.  Thirdly,  the  general 
principle  of  law  is,  that  a  minor  is  not  to  be  allowed  to  do  anything 
to  prejudice  himself  or  his  rights."*^  Nor  can  he  bind  himself 
by  the  ajqiiointmeait  of  an  agent.^^  The  cases  are  not  faarmcmious 
as  to  whether  th^  act  is  void  or  only  voidable.**  Where  such  a 
ccmtraet  is  voidable  merely,  the  appointment  and  the  acts  of  the 
agent  thereunder  may  be  ratified  or  disaffirmed  after  majority.** 

§  1013.  Illustration^. 

An  infant  may  in  som^  States  avoid  his  usurious  contracts,  and; 
recover  the  mopey  so  l^nt  under  the' count  for  momey  had  and: 
received/^     But  the  policy  of  usury  is  becoming  aband'oned  in 
many  pai-ts  of  the  Country. 

An  infant  may  avoid  His  release  of  damages  for  an  injury  or  an 
award  :npon  a  submission  entered  into  by.Jiim.  But  if,  upoui  trial, 
the  jury  shall  find  sueh~  damages  to  have  been  satisfied  by  an  ade- 
quate compensiatidn,  the  infant  shalt  recover  nominal  damages 
only.**     The  rule  is  general  that  an  infant  is.  not  bound  by  his 

4J.    Olivey   v..  Woadroffe,   4   M,   &  .  hauser,  69  Minn.  328,  72  N.  W.  697 

W.  653   (1839)*     But  the  second  of  (voidable) ;  Smoot  v.  Ryan  (Ala.),. 65 

tl^ese  grounds  is  not  i^ow  tenable.   See  So.   828    (void) ;    Penaon   v.   Tucker, 

WilUams  V,  Moor,  li  M.  &  "V^.  ,256,  212  Mass.  60,  98  N,  E.  589   (voida- 

42,  Smoot   V.  Ryan,   65   So,  828;  ble). 

Benson  V.  Tucker,.  212  Mass.  60,  98  44.  In  JiOuiaiana  it  is  held  tliat  & 

N.  K  589.    So,  where  a  ppwer  of  sale  minor  cannot  disaffirm  the  act  of  an, 

mortgage    of    real    estate    appointed  agent  as  far  as  not  beneficial,  and 

the  mortgagee  the  attorney  of  an  in-  affirm  it  to  the  extent  to  which  it  is 

fant  mortgagor  to  sell  the  property  beneficial.     State   ex  rel.  Stempel  v. 

on  foreclosure,  a  sale  thereunder  was  ^ew  Orleans,  105  La.  768,  30  So.  97; 

not  binding  on  the  infant.    Rocks  v.  Courselle  v.  Weyerhaeuser,  69  Minn. 

Cornell,  21  R.  I.  532,  45  A.  552.  328,  72  N.  W.  697. 

43..  Sims  V.  Gunter   (Ala.),  78  So.  45.   Millard  v..  Hewlett,  19  Wend., 

62     (void) ;    Simpson    v.    Prudential  301. 

Ins.  Co.,  184  Mass.  348,  68  N.  E.  673,  40.  Baker  v.  Lovett,  6  Mass.  78.    A 

03   L.  R.  A.  741,  lOO  Am.  St.  Rep.  mechanic's  lien,  where  incident  only 

560    (voidable) ;   Coursolle  v.  Weyer-  under   the   local   statute,   to   a   legal 
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agreement,  to  refer  a  dispute  to  arbitration;    boot  bj  m  award, 
even  in  bis  own  i a^or ;  tbongb  this  is  usually  vaidable  bnlyJ^^ 

Among  the  aots  of  tbe  infants  which  are  in  the  later  cases 
regarded  as  voidable:  and  not  void  (nor  of  course  binding)  are  the 
fallowing:  His  appeal  from  a  justice's  deeision.^^  ,  Judgments 
against  bim/^  His  covenant  to  carry  and  deliver  riumey.'"  His 
chattel  mbitgage.°*  His  agreement  to  convey."'  His  written  obli- 
gation for  the  rent  of  land."'  His  agreement  wilii  others  for  the 
cdmpenaation  of  counsel  retained  in  a  lawsuit  for  their  common 
benefit."*  ,  Hie  ekecutory  contracts  generally."  And,  in  short,  his 
deeds  and  instruments  under  seal,  with  periobajp^  the  eaeeption  of 
powers  of  attorney;  though' it' is  otherwise,  perhaps^  if  the  inatru- 
ment  should  manifestly  appeaton  the  face  of  it  tci  be  fraudulent 
or  otherwise  to  the  prejudice  cf  the  infant ;  ^^.  and  this/'  eays  Judge 
Story,  "  upon  the  nature  and  sdeiimity,  as  well  as  the  opeoratiiMi 
of  the  instrument."  "*  In  Massachusetts  a  contract  of  charter  to 
an  infant,  though  by  jmrol,  is  voidable  and  not  void.**  So,  too,  an 
infant's  ptomise  to  |>ay  mottey  bortowed  to  jcint  account  with 
another.***    Ahd  in  various  instances  a  frimily  arrangement  as  to 

liability  io  pdy,  eaimot  att&cli  against      Sporr  ft  BtLvol  v.  Ula.  Sonthom  By. 
an  infant's  land,  Davis  v.  State,  47 
N.  J.  L.  340. 

47.  Watson  on  Awards,  ch.  3,  §  1 ; 
Smith,  Contr.  «80;    Britton    v.   Wtt- 
liamSji    6    Mnnf.    4$8;    Bamaby    v.. 
Bamaby,  1  Pick.  221.    See  Guardian 
and  Wardy  ^wgra* 

48.  Bobbins  v.  Cutler,  6  Post.  173. 

49.  Trapnall  y.  State  Bank,  18  Ark. 
63;  Kemp.  v.  Cook,  18  Md.  130; 
Bickel  T.  Erskine,  43  la.  213 ;  Wheeler 
V.  Ahrenbeak,  54  Tex.  535;  Walken- 
horst  V.  Lewis,  24  Kan.  420;  Eng- 
land V.  Garner,  90  N.  C.  197;  Parker 
V.  Starr,  21  Neb.  680;  Cates  v. 
Pickett,  97  N.  C.  21.  Thus  a  judg- 
ment of  partition  is  voidable  as 
against  minors  who  were  not  duly 
represented.  Williams  v.  Williams, 
94  N.  C.  732 ;  Montgomery  v.  Carlton, 
56  Tex.  361.  But  the  judgment  is  not 
to  be  impeached  in  a  collateral  suit. 
Tb.    See  ch.  6,  post. 

50.  West  V.  Penny,  16  Ala.  186. 

51.  Miller  v.  Smith,  26  Minn.  248; 
Corey  v.  Burton,  32  Mich.  30;  Hongan 
T.  Hochmeister,  49  N.  Y.  Super.  34; 


Co.,  25  Fla.  185.  But  wmhU  Toid 
under  some  eircumstances,  and  at  all 
events  unenforceable  against  him  dur- 
ing his  minority.  Barney  ▼.  Bat- 
ledge  (1895),  Hich. 

53.  Oarrell  v.  Potter,  23  Mich.  377. 

53.  Flexner  t.  Dickerson,  72  Ala. 
318. 

54.  Billon  ▼.  Bowles,  77  Mo.  603. 
So  as  to  an  infant's  contract  ere- 
ating  an  easement  in  his  land.  Mc- 
Carthy V.  Nifcrosi,  72  Ala.'  832.  So 
as  to  infant 'B  agreement  to  accept  a 
consideration  in  lieu  of  dower.  Drew 
V.  Drew,  40  N.  J".  Eq.  458.  And  as 
to  his  assignment  of  wages,  where  no 
parental  right  intervened,  see  CNeO 
V.  Chicago  B.,  33  Minn.  489. 

55.  But  see  next  chapter. 

56.  Per  Story,  J.,  Tueker  ▼.  More- 
land,  10  Pet.  71;  2  Kent,  Com.  236, 
11th  ed.,  n.,  and  cases  cited.  And 
see  Begina  v.  Lord,  12  Q.  B.  757. 

57.  Thompson  v.  Hamilton,  12 
Pick.  425. 

58.  Kennedy  v.  Doyle,  10  AHen, 
161.    So,  too,  a  purported  gift  to  an 
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settleaoent  of  an  estate  m  which  tbe  minor  is  iuberested/*  So  is 
an  iiif  aBt'a  marriage  settlenlent  voidable  in  generaL^^  In  bo  many 
caiseiB^  of  tbe  ehar^ter  diacUssed  in  tbis  chapter  is  the  infant  before 
or  at  majority  presented  a^  seeking  and  being  permitted  to  set 
aside  the  transaction,  that  the  voidaUe  rather  than  void  nature  of 
the  tranM^tion  isitssumed,  rather  than  asserted^  and  the  decision 
h  inojre  to  the  point  that,  void  or  voidable,  it  does  not  under  the 
circumstances  bind  him.'* 

It  has  been  repeatedly  decided  in  England  that  where  an  infant 
becomes  the  holder  of  shares  by  his  own  contract  and  subscription 
he  is  ppimd  facie  liable  to  pay  calls  or  assessments ;  but  he  may 
repudiate  that  contract  and  subscription ;  and  if  he  does  so  while 
an  infant)  although  he  may  on  arriving  at  full  age  affirm  his  repu- 
diation, or  receive  the  profits,  it  is  for  those  who  insist  on  this 
liability  to  make  out  the  f acts.**  A  minor^s  contract  for  stock  is 
doubtless  voidable  at  least  in  this  country ,*•  pr  if  purely  specula- 
tive and  prejudicial  to  him  may  be  even  void,"  but  in  general  his 
assignment  of  stock  which  he  holds  is  voidable  only.** 

An  absolute  gift  of  articles  of  personal  property  made  by  an 
infant  can  be  revoked  or  avoided  by  him.**  So  may  his  sale  of 
personal  property.*^  So  may  his  assignment***  And  the  executed 
contract  of  an  infant  follows  the  same  rule  as  an  executory  one ; 
he  may  rescind  the  one  as  well  as  the  other;  the  more  80>  where 
the  other  party  can  be  put  substantially  in  statu  quo.^*  But  if 
before  rescission  the  adult  make  a  h&na  fide  sale  of  property  pur- 


infant  of  a  contract  of  purchase  in- 
volving pecuniary  obligation.  Armi- 
tage  V.  Widoe;  36  Mich.  124. 

69.  Turpin  v.  Turpin,  16  Ohio  St. 
270 ;  Jones  v.  Jones,  46  la.  466. 

60.  §  1001. 

61.  See  e.  g^  DuW  v.  Beaudry,  150 
Mass.  44S;  Queen  v.  Lord^  12  Q.  B. 
759. 

62.  Smith,  Contr.  285;  Newry  A 
Bnniskillen  B.  R.  Co.  v.  Coombe,  3 
Exch.  565;  London  &  Northwestern 
B.  B.  Co.  V.  McMichael,  5  Exch.  114. 
See,  as  to  the  liability  of  a  stock- 
jobber in  such  cases,  Brown  v.  Blach, 
L.  B.  8  Ch.  939;  Merry  v.  NickaUs, 
L,  B.  7  Ch.  733.  And  see  (1894), 
Mayd  ▼.  Field,  3  Ch.  589. 


63.  Indianapolis  Chair  Co.  v.  Wil- 
cox, 59^  Tnd.  429. 

64.  Buehizky  v.  De  Haven,  97  Pa. 
St.  202.  Cf.  Crummey  ▼.  MJllg,  40 
Hun,  370. 

65.  Smith  v.  Baibroad,  91  Tenn.  221. 

66.  Person  v.  Chase,  37  Vt.  647; 
Oxley  V.  Tryon,  25  la.  95.  So,  too, 
his  deed  of  gift  to  a  trustee.  Slaugh- 
ter y.  Cunningham,  24  Ala.  260.  Qu,, 
whether  not  rather  void.    §  403. 

67.  Towle  V.  Dresser,  73  M«.  252, 

68.  City  Savings  Bank  v.  Whittle, 
63  N.  H.  5S7. 

69.  Hill  V.  Anderson,  5  S.  &  M.  £16; 
Bobinson  v.  Weeks,  56  Me.  102.  6e« 
Petty  V.  Bousseau,  94  J^.  C.  356. 
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chased  of  the  minor^  trover  will  not  lie  against  him.^^  And  it  is 
hfeld,  on  the  ground  of  an  executed  agency,  the  money  belong- 
ing to  an  infant  soldier  and  received  from  him  by  his  brother, 
with  authority  to  use  it  for  the  support  of  their  needy  parents, 
and  so  used  by  the  brother,  cannot  be  recovered  by  the  infant  upon 
reaching  majority.'^  But,  in  general,  an  infant  soldier's  gift 
of  his  bounty  and  pay,  even  to  his  own  father,  is  treated  as  void- 
able and  revocable.'* 

§  1014.  Trading  and  Partnership  Contracts. 

The  rule  is  a  general  one  that  an  infant  cannot  trade,  and  (Conse- 
quently cannot  bind  himself  ty  any;  contract  having  relation  to 
trade.  "  We  know,  by  constant  experience,"  says  Mr.  Smith, 
*'  that  infants  do,  in  fact,  trade,  and  trade  sometimes  very  exten- 
sively. However,  there  exists  a  conclusive  presumption  of  law 
that  no  infant. under  the  age  of  twenty-one  has  discretion  enough 
for  that  purposa'"*  In  Dilk  v.  Keighley,  the  infant  was  a 
glazier,  and  the  person  who  sued  him  sought  to  make  out  that 
the  goods  furnished  were  in  the  nature  of  necessaries,  to  enable 
the  infant  to  earn  a  livelihood ;  but  this  plea  did  not  avail.'*  And 
an  infant,  rescinding  a  trading  contract  with  another,  was  al- 
lowed to  recover  back,  in  an  action  for  monev  had  and  received, 
a  sum  which  he  had  paid  towards  the  purchase  of  a  share  in  the 
defendant's  trade,  if  withotit  consideration  and  he  had  actually 
derived  no  benefit  or  profit  from  the  business.''*  So,  too,  as  an 
infant  cannot  trade,  he  cannot  become  a  bankrupt,  and  a  fiat 
against  him  is  void."'* 

Yet,  even  in  trading  contracts,  it  must  not  be  forgotten  that 
the  current  of  modem  decisions  is  to  make  the  transaction  of 
an  infant  voidable  and  not  void.  The  English  case  of  Ooode  v. 
Harrison  is  exactly  in  point ;  where  a  person  was  held  liable  for 


70.  Carr  v.  Clough,  6  Fost.  280; 
■Riley  V.  Mallory,  33  Conn.  201. 

71.  Welch  V.  Welch,  103  Mass.  562. 

72.  Holt  V.  Holt,  59  Me.  464;  su- 
pra, §  252. 

73.  In  Georgia  it  is  held  that  where 
an  infant,  with  the  permission  of  ihs 
parent,  engages  in  business,  his  con- 
tract3  in  relation  thereto  are  binding. 
Jemmerson  v,  Lawrence,  112  Ga.  340, 
37  S.  E.  371:  Wnllor  v.  Chnse  Oro- 
cerr  Co.,  241  Til.  S^rs,  89  X.  E.  706; 


M.  M.  Sanders  &  Son  v.  Schilling, 
123  La.  1,009,  49  So.  689 ;  CrewLevick 
Co.  V.  Hull,  125  Md.  6,  93  A.  20S; 
Smith,  Contr.  278.  See  Whywall  v. 
Champion,  2  Stra.  1083;  Dilk  v. 
Keighley,  2  Esp.  480. 

74.  "Dilk  V.  Keighley,  2  Esp.  480. 

75.  Corpe  v.  Overton,  10  Bing.  252; 
Holmes  v.  Blogg,  8  Taunt.  508.  See 
next  chapter. 

7e.  Smith,  Contr.  282,  and  cAsei 
c'tpd;  Belton  v.  Hodges,  9  Bing.  965; 
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goods  sTipplied  bim  as  one  of  a  partnership,  on  the  grotmd  that 
the  contract  was  voidable,  not  void,  and  that  the  infalit  on  be- 
<?oniing  of  age  had  substantially  ratified  his  former  act.  "  It  is 
clear,"  says  Justice  Bayley,  ^^  that  an  infant  may  be  in  partner- 
ship. It  is  true  that  he  is  not  liable  for  contracts  entered  into 
during  his  infancy ;  but  still  he  may  be  a  partner.  If  he  is,  in 
point  of  fact,  a  partner  during  his  infancy,  be  may,  when  he 
comes  of  age,  elect  whether  he  will  continue  that  partnership  or 
not.  If  he  continue  the  partnefrship,  Ue  will  then  be  liable  as  a 
partner.^^  Nor  is  another  prLneiple  to  be  lost  sight  of  in  trading 
'Contracts ;  namely,  that  fraudulent  representations  and  acts,  though 
made  by  an  infant,  may  sometimes  mjike  his  contract  binding  upon 
him,  or  at  least  afford  a  means  of  holding  him  answerable  for  the 
transaction ;  but  of  this  hereafter. 

In  this  country,  it  is  likewise  admitted  that,  in  point  of  fact, 
infants  Jo  sometimes  trade  ;'*  but  that,  nevertheless,  their  trading 
contracts  do  not  absolutely  bind  them,  being  voidable  at  their 
option  and  not  absolutely  void;^®  and  statutes  sometimes  permit 
such  trading. ^^  Aside  from  his  affirmation  on  reaching  majority, 
however,  an  infant  partner  is  not  liable  individually  for  the  firm 
debts  beyond  what  he  put  into  the  business.^^  An  infant's  partner- 
ship aofreemerit,  too,  is  not  void,  but  voidable.**    He  is  not  liable 


Re?  V.  Wilson,  5  Q.  B.  D:  28;  Jones 
V.  Jones,  18  Ch.  D.  109.  And  see 
Winchester  v.  Thnycr,  12^  Masd.  129. 

77.  5  B.  &  Aid.  147.  See  Smith, 
Contr.  ?83. 

78.  Whitney  v.  Dutch,  15  Mass.  457; 
Houston  V.  Cooper,  Penning.  865; 
Kitchen  v.  Lee,  11  Paige,  107;  Beller 
T.  Marchant,  30  la.  330.  An  infant 
partner  sued  for  goods  sold  fhe  firm 
may  plead  infancy.  Folds  v.  Allardt, 
3S  Minn.  48S. 

79.  Mason  v.  Wright,  13  Met.  306; 
Kmnen  v.  Maxwell,  66  N.  C.  45. 

80.  Beickler  v.  Guenther,  121  Ta. 
419,  96  N.  W.  895.  TTndef  the  lows 
statute  providing  that  a  minor  who 
** engages  in  business"  as  an  adult 
in  such  fashion  that  the  other  party 
has  reason  to  believe  him  capable  of 
contracting  he  cannot  disaffirih,  the 
quoted  expression  should  be  construed 
AS  signifying  an  employment  of  oc- 


cupation occupying  the  minor '^  time 
for  livelihood  or  profit,  and  hence  the 
purchase  of  land,  while  engaged  as  a 
farm  laborer,  was  not  within  the 
statute.  Beickler  v.  Guenther,  121  la. 
41^,  96  N.  W.  983;  White  v.  Sikes, 
129  Ga.  508,  59  S.  E.  228. 

Tiider  a  similar  Georgia  statute  a 
single  transaction  in  the  sale  of  land 
is  not  engaging  in  business  within 
its  meaning.  White  v.  Sikes,  129  Ga. 
508,   59   S.   E.   228. 

81.  Bush  V.  Linthicum,  59  Md.  344. 
But  the  firm  may  be  dissolved  by  pro- 
ceedings in  equity,  and  in  such  bill  the 
infant  is  not  liable  for  costs.     Tb, 

82.  Latrobe  v.  Dietrich,  114  Md.  8, 
78  A.  983;  Osbum  v.  Farr,  42  Mich. 
134,  3  N.  W.  299;  Jaques  v.  Sax,  39 
Ta.  367;  Bunton  v.  Brown,  31  Mich. 
182.  That  the  minor  had  an  interest 
in  profits,  but  had  not  put  in  capital, 
does    not    operate    to    discharge    him 
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for  the  debt3  of  a  partaersbip  of  which  he  is  a  member.**  An 
infant  may  become  a  general  pairtner  in  a  limited  partnership ;  and 
in  such  a  ca&e  an  adult  special  partner  cannot  set  up  the  plea  of 
such  infancy  in  disclaimer  of  his  own  liability.**  Nor,  as  it 
would  appear,  can  any  adult  partner  with  an  infant  shield  him- 
self by  any  such  plea. from  the  firni's  engagements;  but  the  true 
situation  is  rather  that  th^  minor  niay.  set  up  his  owii  infancy, 
to  release  himself  from  liability  on:  contracts  of  purchase  whereby 
•  assets  have  been  obtained,  and.  thus  throw  the  whole  liability  upon 
the  adult  members  of  the  firm;  at  the  same  time  that  the  law  pre- 
sumes his  liability  in  the  concern  and  treats  him  as  responsible  until 
his  plea  of  infancy  is  asserted."  In  such  atrangements,  however, 
while  the  infant  is  protected,  on  the  one  hand,  he  is  not  on  the 
other  permitted  to  derive  undue  advantages  from  his  disability. 
'  Thus,  it  is  held  that  one  engaged  in  tradfe  cannot  by  his  own  act 
make  children  of  tender  years  his  partners  in  business ;  though  he 
may,  if  indebted  to  them,  prefer  them  in  assigning  for  the  benefit  of 
his  creditors,  wherever  the  law  permits  a  preference.**  Again,  an 
infant  partner  is  not  bound  by  an  assignment  of  partnership  assets 
executed  by  his  adult  co-partner.*^  He  may  by  his  assertion  break 
up  the  partnership.  But  as  to  firm  assets  obtained  by  any  such 
firm  contract,  these  should  in  justice  be  devoted  to  satisfying  the 
liabilities  incurred  in  procuring  them,  and  the  infant  is  not  al- 
lowed to  retain  the  partnership  property  nor  to  assert  title  to  any 


from  liability.  Jaques  v.  Sax,  39  la. 
367.  See,  as  to  pleadings,  Kine  v. 
Barbour,  70  Ind.  35. 

88.  The  fact  that  a  partner  was  a 
minor  at  the  tin^e  a  contract  with  the 
partnership  was  made  cannot  be  as- 
serted as  a  defence  to  an  action  of 
replevin,  based  on  such  contract,  where 
no  perjBonal  liability  is  claimed  and 
there  is  no  showing  that  the  minor 
has  ever  elected  to  disaffirm.  Eichards 
V.  Hellcn,  153  la.  66,  133  N.  W.  393 ; 
Crew-Levick  Co.  v.  Hull,  125  Md.  6, 
93  A.  208. 

It  has  been  held  that  an  infant's 
right  to  disaffirm  his  partnership  con- 
tract is  limited  to  a  right  to  avoid 
its  debts,  and  that  he  cannot  pre- 
vent  the  subjection   of  its  property 


to  such  debts.     Hill  v.  Bell,  111  Mo. 
35,  19  8.  W.  959. 

An  infant  cannot,  as  against  his  oo* 
partners,  insist  that  in  taking  the 
partnership's  accounts  he  shall  be 
credited  with  profits  and  not  debited 
with  losses,  and  as  against  the  credit- 
ors of  the  firm  he  has  no  higher  rights 
to  the  firm  property  than  the  adult 
partner.  His  only  right  is  immunity 
from  personal  liability.  Blm  City, 
etc.,  Co.  V.  Hanpt,  50  Pa.  Super.  489. 

84.  Continental  Bank  v.  Stranse, 
137  N.  T.  148. 

85.  Continental  Bank  v.  Strauss,  137 
N.  Y.  148;  Pelletier  v.  Couture,  148 
Mass.  26?. 

86.  Baer  v.  Rooks,  50  Fed.  898. 

87.  Foot  V.  Graham.  68  Miss.  539. 
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portion  of  it^  until  the  firm  creditors  are  satisfied.*'  He  is  thus 
likely  to  lose  what  he  has  pub  into  the  concern,  if  the  firm  prove 
insolvent,  at  the  same  time  that  he  is  not  individually  liable.  On 
reaching  majority  an  infant  may  by  his  acts  keep  an  undissolved 
partnership  continuing  and  by  his  own  acts  and  conduct  commit 
himself  fully  to  outstanding  obligations.**  In  South  Carolina  it 
was  once  expressly  decided  that  a  person's  express  or  implied  ratifi- 
cation of  the  partnership  upon  reaching  majority  made  him  liable 
for  a  debt  of  the  firm  contracted  during  his  infancy,  although  he 
was  ignorant  of  the  existence  of  the  debt  at  the  time  of  such  ratifi- 
cation, and  hid,  on  being  informed  of  it,  refused  to  pay  for  it.'* 
For  the  principle  thus  indicated  is,  that  to  affirm  a  partnership  con- 
tract on  reaching  majority,  and.  continuing  to  receive  its  benefits, 
and  to  induce  the  confidence  of  others,  is  to  affirm  it  with  its 
usual  inseparable  incidents.  Certainly,  the  infant  member  of  a 
firm  should  not  be  permitted  to  derive  undue  advantage  over  his 
partner.** 

§  1015.  Void  and  Voidable  Acts  Contrasted;  When  May  Void- 
able Acts  Be  Affirmed  or  Disaffirmed. 

What,  then,  is  the  difference  between  the  void  and  the  voidable 
contracts  of  an  infant?  Simply  this:  that  the  void  contract  is  a 
mere  nullitj'^  of  which  any  one  can  take  advantage,  and  which  is, 
in  legal  estimation,  incapable  of  being  ratified;  while  a  voidable 
contract  becomes  at  the  option  of  the  infant,  though  not  otherwise, 
binding  upon  himself  and  all  concerned  with  him.**  Acts  or  cir- 
cumstances, then,  which  amount  to  a  legal  ratification,  serve  to 
make  the  voidable  contract  of  an  infant  completely  binding  and 
perpetually  effectual ;  and  this  period  of  ratification  is  usually  to 
be  referred  to  the  date  when  the  disability  of  infancy  ceases,  and 
he  becomes  of  full  age,  r—  though  not  always.  What  amounts  to 
a  legal  ratification,  under  such  circumstances,  we  shall  show  in  a 
fiTibfsefjuent  chapter.     On  the  other  hand,  acts  or  circumstances 

SS.  PeUctderv.  Couture,  14 S  Ma^.  Mich.  304,  where  an  infant  refused, 

2^9 ;  •  Btksh  v.  Linthictim,  supra.  on  majority,  after  the  goods  had  been 

S9.   Salinas  t.   Bennett,   33   S.   C.  disposed     of     and     the     partnership 

2R5.  closed,  to  pay  the  partnership  note, 

90.  Miller  v.  Sims,  Z  Hill  (8.  0.),  though  recognizing  the  late  partner- 
479.  ship  in  some  other  respects. 

91.  See  Kitchen  v.  Lee,  11  Paige,  98.  See  Met.  Contr.  41;  Story,  Bq. 
107  •  'Dnnton  v.  BroTm,  31  Mich.  182.  Juris.,  §  241. 

Bi3t    BPe    Minock    v.    Shortridge,    21 
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which  at  the  proper  time  amount  to  disaffirmance  will  render  the 
infant's  voidable  contract  of  no  effect. 

An  infant's  voidable  conveyance  of  land,  which  is  a  solemn 
instrument^  and  perhaps  his  deeds  generally,  cannot  be  avoided 
or  confirmed  during  his  minority.®*  But  as  to  many  other  trans- 
actions it  is  different,  particularly  where  the  contract  relates  to 
personal  property,  or  is  an  unexecuted  one,  to  perform  services,,  for 
instance,  and  relates  to  the  minor's  person;  so  one  may  at  any 
time  during  minority  put  an  end  to  a  continuing  lease.**  And 
the  American  cases  seem  to  establish  clearly  the  doctrine  that  an 
infant's  sale  or  exchange  or  purchase  of  personal  property,  or  con- 
tract for  such  sale  or  exchange  or  purchase,  may  be  rescinded  by 
him  at  any  time  during  minority ;  and  when  the  transact  ion,  is  thus 
avoided,  the  title  to  the  property  revests  in  the  infant.**  This 
distinction  appears  to  be  recognized  out  of  regard  to  the  infant'^ 
benefit;  since  hnd  might  be  recovered  after  long  lapse  of  time 
upon  disturbing  the  possessor's  title,  while  personal  property 
would  often  be  utterly  lost  if  one  could  not  trace  out  and  recover 
it  until  he  became  of  age.  Furthermore  it  is  easier  thus  to  make 
restitution  to  the  other  party  and  place  things  in  statu  quo.  To 
repudiate  one's  executed  contract  while  yet  an  infant,  so  as  to  gain 
an  unfair  advantage^  is  not  usually  permitted  ;®*  but  the  court  re- 
quires his  decision  to  be  postponed  to  mature  age,  or  otherwise 
attempts  justice  by  requiring  such  restitution  as  he  is  able  to 
make.®^  x\n  infant's  void  conveyance  he  may  have  set  aside  at 
any  time  during  infancy.** 


98.  Zouch  V.  Parsons,  3  Burr.  1794 ; 
McOormie  v.  Leggett,  8  Jones,  425; 
Bool  V.  Mix,  17  Wend.  119;  Emmons 
V.  Murray,  16  N".  H.  385;  Cummings 
V.  Powell,  8  Tex.  80;  Sims  v.  Ever- 
hardt,  102  XT.  S.  Supr.  300;  Phillips 
V.  Green,  3  A.  K.  Marsh.  7;  Til- 
linghast  v.  Holbrook,  7  R.  I.  230; 
Welch  V.  Bunce,  83  Ind.  382.  So  his 
chattel  mortgage  cannot  be  made 
binding  to  his  prejudice  by  any  act 
of  affirmance  during  minority.  Corey 
V.  Burton,  32  Mich.  30. 

94.  Gregory  v.  Lee   (1895,  Conn). 

95.  Grace  v.  Hale,  2  Humph.  27; 
f^hipman  v.  Horton,  .17  Conn.  481; 
Kitchen  v.  J.ee,  11  Paige,  107;  WiUis 
T.  Twombly,  13  ^Fass.  204;  Carr.  v. 
Clough,    6    Fost.    280;     Monumental 


Building  Association  v.  Herman,  33 
Md.  128;  Biley  v.  Mallory,  33  Conn. 
201;  Briggs  V.  McCabe,  27  Ind.  327; 
Hoyt  V.  Wilkinson,  57  Vt.  404;  Mc- 
Carthy T.  Henderson,  138  Mass.  310. 
An  infant's  contract  for  purchasing 
stock  may  be  avoided  or  go  unf  alfilled 
during  minority.  Indianapolis  Chair 
Co.  V.  Wilcox,  59  Ind.  429.  So  his 
contract  to  marry,  or  to  pei^orm  la- 
bor for  a  specified  time,  as  seen  in 
chapters  3,  5,  post* 

96.  Dunton  v.  Brown,  31  Mich.  182. 
And  see  §  408. 

97.  Sec  ch.  5. 

98.  Swafford  v.  Ferguson,  3  Les» 
292.  A  statute  provision  is  sometinee 
found  as  to  disaffirmance  daring  mi* 
nority.    Murphy  v.  Johnson,  45  la.  57. 
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CHAPTER  III. 

ACTS  BINDING  UPON  THS  INFANT. 

SxcTiON  1016.     General  Principle  of  Binding  Acts  and  Contracts. 

1017.  Contracts  for  Necessaries;  What  Are  Such  for  Infants. 

1018.  lUufitrations.. 

•  1019.    Cqntraet^  for  Necessaries;  Same  Subject. 
1020.    Honey  Advanced  for  Necessaries;  Infant's  Deed,  Note,  fte.; 

Equity  Bules. 
1021.'    IDustrations. 

1022.  Binding  Contracts  as  to  Marriage  Belation;  Pzomise  to  Many 

Contrasted. 

1023.  Acts  Which  t)o  Not  Touch  Infant's  Interest;  Where  Trustee, 

Officer,  &c. 

1024.  Infant  Members  of  Corporations. 

1025.  Acts  Which  the  Law  Would  Have  Compelled. 

1026.  Contracts  Binding  Because  of  Statute;  Enlistment;  Indenture. 

1027.  Infant's  Kecognizance  for  Appearance  on  Criminal  Charge. 

1028.  Whether  Infant's  Contract  for  Service  Binds  Him. 

§  1016.  General  Principle  of  Binding  Acts  and  Contracts. 

We  have  seen  that  the  general  acts  and  contracts  of  infants  are 
either  void  or  voidable,  and  that  the  tendency  at  this  day  is  to  treat 
them  as  voidable  only.  But  keeping  in  view  the  principle  that 
an  infantV  beneficial  interests  are  to  be  judicially  protected,  we 
shall  find  that  there  are  some  ^acts  and  contracts  which  he  ought 
to  be  able  for  his  own  good  to  perform  and  make ;  some  acts  and 
contracts  of  which  it  may  be  said  that  the  privilege  of  standing 
upon  a  clear  footing. is  worth  more  to  him  than  the  privil^e  of 
repudiation.  Some  such  acts  and  contracts  there  are,  recognized  as 
exeeptions  to  the  general  rule ;  these  are  neither  void  nor  voidable, 
but  are  obligatory  from  the  outset,  and  thus  neither  require 
nor  admit  of  ratification  on  the  infant's  part.*'  Again,  there  are 
acts  and  contracts  which  public  policy  makes  obligatory. 

§  1017.  Contracts  for  Necessaries;  What  Are  Such  for  Infants. 

The  most  important  of  thei?e  binding  contracts  are  those  for 
necessaries;  which  in  faot  are  so  important  that  they  are  often 
mentioned  as  the  only  exception  to  the  rule  of  void  and  voidable 
contracts.  The  general  signification  of  the  word  "necessaries" 
has  alreadv  been  discussed  with  reference  to  married  women; 

« 

99.   See    Met.    Contr.    64 ;    Smith,  Contr.  et  9^,  268. 
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but  it  is  readily  perceived  that  what  are  neoesearies  for  a  wife 
may  not  be  equally  necessaries  for  a  child^  and  what  are  neces- 
saries for  young  children  may, not  be  equally  necessaries  for  those 
who  have  nearly  reached  majority.  The  leading  principles  of 
the  doctrine  of  necessaries  being  made  clear,  and  a  rule  of  l^al 
classification  judicially  announced,  any  man  of  ordinary  intelli- 
gence knows  how  to  apply  it  j  and  yet  juries  will  not  and  cannot  al- 
ways agree  in  their  conclusions  on  this  point,  every  one  having 
some  preconceived  notions  of  his  own  on  topics  so  constantly  oc- 
<nirring  in  our  every-day  life,  and  to  so  great  an  extent  involving 
individual  tastes  and  preferences.  Plainly,  it  is  wrong  to  prevent 
an  infant  from  attaining  objects  not  only  not  detrimental,  but  of 
the  utmost  advantage,  to  him ;  "  since,"  as  it  has  been  observed, 
"  otherwise  he  might  be  unable  to  obtain  food,  clothes,  or  educa- 
cation,  though  certain  to  possess  at  no  very,  distant  pmod  the 
means  of  amply  paying  for  them  all."* 

Food,"  lodging,  clothes,  medical  attendance,  and  education,  to 
use  concise  words,  constitute  the  five  leading  elements  in  the 
doctrine  of  the  infant's  necessaries.  But,  to  apply  a  practical 
legal  test,  we  must  construe  these  five  words  in  a  very  liberal 
sense,  and  somewhat  according  to  the  social  position,  fortune, 
prospects,  age,  circumstances,  and  general  situation  of  the  infant 
himself.  "  It  is  well  established  by  the  decisions,**  says  one 
writer,  "  that  tinder  the  denomination  necessaries  fall  not  only 
the  food,  clothes,  and  lodging  necessary  to  the  actual  support  of 
life,  but  likewise  means  of  education  suitable  to  the  infant's  de- 
gree; and  all  those  acconamodations,  convenieticfes,  and  even  mat- 
ters 6f  taste,  which  the  usages  of  society  for  the  time  being  render 
proper  and  conformable  to  a  person  in  liie  rank  in  which  the  in- 
fant moves.'"     Says  another :     "  The  word  necessaries  is  a  rela- 

» 

1,  Smith,  Contr.  269.  An  infant  360,  170  P.  7!S;  McOonnell  v.  Mc- 
father  may  be  liable  for  the  neces-  Connell,  75  N.  H.  385,  74  A.  875. 
saries  of  his  children.  McConncll  v.  The  word  "necessaries'*  is  a  rela- 
McConnell,  75  N,  H,  385,  74  A.  S75.  tive    terna^   ezeept   when   applied   to 

2.  Sinoot  V.  Hyan  (Ala.),  65  So.  such  things  as  are  obviously  requisite 
8S8 ;  Gannon  v.  Manning,  42  App.  for  the  maintenance  of  existence,  and 
D.  0.  2Q$;  IiLteTnational  Text-Book  ,  depend*  on  the  social  .XM>8itioD  and 
Co.  V,  Doran,  80  Conn.  307,  68  A.  situation  in  life  of  the  infant,  aa  well 
255;  Blusher  v.  Weller,  151  Kj.  203,  as  on  his  own  fortune,  and  that  of 
151  S."  W.  684*;  Cain  v.  Gamer,  169  his  parents.  Tnternational  Text-Book 
Ky,  ^3^1  186  a  W.  122 ;  Angel  v.  Co.  v.  Connelly,  206  N.  Y.  188  99  N. 
McLellan,  16  Mass.  28,  8  Am.  Bee.  E.  722 ;  Frank  Spangler  Co.  v.  Hanpt^ 
118;  Stanhope  v.  Shambow,  54  Mont.  53  Pa.  Super.  Ot.  546. 
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live  term,  and  not  confined  to  such  things  as  are  positively  re- 
quired for  mere  personal  support"'  The  language  of  an  Ameri- 
can judge  is  this:  "  It  would  be  difficult  to  lay  down  any  general 
rule  upon  this  subject,  and  to  say  what  would  or  would  not  be 
necessaries.  It  is  a  flexible,  and  not  an  absolute  term."*  Dental 
services  are  usually  necessaries.* 

Articles  of  mere  ornament  are  not  necessaries.  The  true  rule 
is  taken  to  be  that  all  such  articles  as  are  purely  ornamental  are 
not  necessary,  and  are  to  be  rejected,  because  they  cannot  be 
requisite  for  any  one;  and  for  such  matters  therefore  an  infant 
cannot  bo  made  responsible.  But  if  they  were  not  of  this  de- 
scription, then  the  question  arises  whether  they  were  bought  for 
the  necessary  use  of  the  party,  in  order  to  support  himself  prop- 
erly in  the  degree,  state,  and  station  of  life  in  which  he  moved ;  if 
they  were,  for  such  articles  the  infant  may  be  made  responsible.* 
The  result  of  the  cases  on  both  sides  of  the  Atlantic  seems  to  be 
that  unless  the  articles  are,  both  as  to  quality  and  quantity,  such 
as  must  be  necessaries  to  any  one,  the  burden  of  proof  lies  on  the 
plaintiff  to  show  such  a  condition  6{  life  of  the  defendant  as  might 
raise  to  tho  rank  of  necessaries  things  which  would  otherwise  be 
considered  luxuries  and  superfluous.^ 

A  pair  of  solitaires  (or  shirt-fasteners),  worth  £25,  are  not,  it 
would  appear,  necessaries  for  any  infant.*  But  it  seems  that  pres- 
ents to  a  bride,  when  she  becomes  the  defendant's  wife,  may  be 


A  telegram  by  an  infant  to  his 
parents  for  money  when  he  was  des- 
titute has  been  held  to  be  necessaries, 
obliging  the  infant,  in  order  to  sue 
for  statutory  penalties  for  negligent 
transmission  of  the  message,  to  com- 
ply with  the  conditions  of  the  con- 
rontract.  Western  Union  Telegraph 
Co.  V.  Greer,  115  Tenn.  368,  89  8.  W. 
327,  1  L.  R.  A.  (N.  S.)  525;  Gayle 
V.  Hayes'  Adm'r,  79  Va.  542;  Wal- 
lace V.  Leroy,  57  W.  Va.  263,  50  8.  E. 
243,  110  Am.  St.  R.  777. 

Articles  purchased  by  an  infant  in 
carrying  on  a  business,  and  services 
rendered  in  connection  therewith  are 
not  necessaries,  though  the  infant  de- 
rives his  living  from  the  business. 
Walace  v.  Leroy,  57  W.  Va.  263,  50 


75 


8.    E.   243,   110   Am.    St.   Rep.    777; 
Smith,  Contr.  269. 

3.  Met.  Contr.  69.  And  see  Peters 
V.  Fleming,  6  M.  A  W.  42. 

4.  Breed  v.  Judd,  1  Gray,  458,  per 
Thomas,  J. 

5.  McLean  v.  Jackson,  12  Ga.  App. 
51,  76  S.  E.  798 

6.  Per  Parke,  B.,  Peters  v.  Flem- 
ing, 6  M.  &  W.  42. 

7.  Smith,  Contr.  272,  5th  Am.  ed., 
Rawle's  h,,  and  cases  cited;  Harrison 
v.  Fane,  1  Man.  &  Gr.  550;  Wharton 
y.  Mackenzie,  5  Q.  B.  606;  Bundel  ^. 
Keeler,  7  Watts,  239;  Bent  v.  Man- 
ning, 10  Vt.  225;  Merriam  v.  Cun- 
ningham, 11  Cush.  40. 

6.  Ryder  v.  Wombwell,  L.  B.  4 
Exch.  32.  As  to  a  watch  and  chain, 
see  Welch  v.  Olmstead,  90  Mich.  492 « 
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necessaries.'  Betting-books  are  not  an  infant's  necessaries.*^  Xor 
tobacco,  though  for  a  minor  soldier."  Nor  monej  paid  to  relieve 
an  infant  from  draft  for  military  duty.**  Horses,  saddles,  har- 
ness, and  carriages  may  be  necessaries  under  some  circumstances, 
but  not  ordinarily;  and  this  is  the  better  doctrine,  English  and 
American."  Wedding  garments  for  an  infant  who  marries  are, 
within  reasonable  limits,  necessaries.**  But  not  the  treats  of  an 
undergraduate  at  college."  Nor,  in  Arkansas,  as  it  appears,  kid 
gloves,  cologne,  silk  cravats,  and  walking-canes.**  The  uniform  of 
an  officer's  servant  is  adjudged  a  necessary;  but  not  cockades  for 
his  company.*^  An  insurance  contract  is  not  a  necessary.^*  But 
a  solicitor's  bill  for  preparing  a  marriage  settlement  may  be.** 
The  following  have  been  held  not  necessaries :  motorcycle,^**  bicy- 
cle,** buggy,**  janitor's  6er\'ices  for  building  owned  by  the  in- 
fant,** articl<?s  furnished  to  an  infant  for  use  in  business  as  & 
common  carrier  by  means  of  automobiles.**  Those  who  incline  to 
pursue  the  subject  still  further  will  find  some  interesting  decisions 
as  to  balls,  seranades,  suits  of  satin  and  velvet,  and  doubtless  of 
fustian,  among  the  ancient  cases  which  have  survived  the  fashions 
thev  describe.*' 


9.  Genner  v.  Walker,  19  Law  Times 
(N.  S.)»  3^8;   3  Am.  Law  Bev.  590. 

10.  Jh. 

11.  Bryant  v.  Kichardson,  L.  R.  3 
Ex.  93,  n. 

12.  Dorrell  t.  Hastings,  28  Ind. 
478. 

13.  Harrison  v.  Fane,  1  Man.  &  6r. 
550;  Grace  v.  Hale,  2  Humph.  67; 
Aaron  v.  Harley,  6  Hich.  26 ;  Merriam 
V.  Cunningham,  11  Cush.  40;  Beelor  v. 
Young,  1  Bibb,  519;  Owens  v.  Walker, 
2  Strobh.  Eq.  289. 

14.  Sams  t.  Stockton,  14  B.  Monr. 
2.32. 

15.  Wharton  t.  Mackenzie,  5  Q.  B. 
606 ;  Brooker  v.  Scott,  11  M.  &  W.  67. 

16.  Lefils  V.  Sugg,  15  Ark.  137. 

17.  Hands  v.  Slaney,  8  T.  R.  578; 
Ooatcs  V.  Wilson,  5  Esp.  52. 

18.  Simpson  v.  Prudential  In3.  Co., 
184  Mass.  348,  68  N.  E.  673,  63  L. 
B.  A.  741,  100  Am.  St.  B.  560;  New 
Hampshire  Ins.  Co.  v.  Noyes,  32  N. 


H.  345.  See  Harrison  ▼.  Pane,  1 
Man.  &  Gr.  550;  Davis  v.  Caldwell, 
12  Cush.  512;  Bent  y.  Manning,  10 
Vt.  225;  Stanton  v.  Wilson,  3  Day. 
37;  Glover  v.  Ott,  1  McCord,  572; 
Rundel  v.  Keeler,  7  Watts,  239. 

19.  Helps  v.  Clayton,  17  C.  B.  (N. 
.S.)    553. 

20.  Raymond  v.  General  Motorcy- 
cle Co.,  230  Mass.  54,  119  N.  E.  359. 

81.  Rice  V.  Butler,  49^  N.  Y.  8.  494, 
25  App.  Div.  388  (for  a  domestic  re- 
siding in  the  house  of  her  employer). 

22.  Heffington  v.  Jackson,  43  Tex. 
Civ.  560,  96  S.  W.  108  (for  one  not 
needing  it  to  ride  to  and  from  school 
or  business). 

2S.  Covault  V.  Nevitt,  157  Wis.  113. 
1+6  N.  W.  1115  (contract  for  janitor's 
services). 

24.  La  Rose  v.  Nichols  (K.  J.), 
103  A.  390. 

25.  See  cases  cited  Met.  Contr.  69, 
70;  Cra.  EIm.  583. 
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§  1018.  Ulustrations, 

It  is  usual  to  leave  the  question  of  necessaries  in  each  case  to  the 
jury,  without  very  positive  directions.  But  the  dividing  line  be- 
tween court  and  jury  is  not  in  this  respect  clearly  marked,  as  the 
latest  cases  teach  us.*  Ryder  v.  Wombwell  lays  it  down  that  the 
question  whether  articles  are  necessaries  is  one  of  fact,  but,  like 
other  questions  of  fact,  should  not  be  left  to  the  jury  unless  there 
is  evidence  on  which  they  could  reasonably  find  that  they  were.^" 
The  immediate  object  of  this  decision  was  to  set  aside  a  verdict 
deemed  improper ;  as  to  the  fitness  of  such  a  rule  in  its  broader 
application  there  is  considerable  doubt.^^  But  it  has  frequently 
been  said,  that  in  a  very  clear  case  a  judge  would  be  warranted  in 
directing  a  jury  authoritatively  that  some  articles,  like  diamonds 
and  race-horses,  would  not  be  necessaries  for  any  minor.'* 

The  propriety  of  classing  education  as  among  the  necessaries 
of  an  infant  rests  rather  upon  respectable  dicta  than  precedents. 
Lord  Coke  includes  among  the  necessaries  for  which  an  infant  may 
bind  himself  by  contract,  "  good  teaching  and  instruction,  whereby 
he  may  profit  himself  afterwards ;"  and  the  doctrine  within  strict 
limits  is  undoubtedly  correct.^*  In  Vermont  and  New  York  it  is 
decided  that  a  collegiate  education  is  not  to  be  ranked  among 
those  necessaries  for  which  an  infant  can  render  himself  abso- 
lutely liabla**^  But  the  court  seems  to  make  it  but  a  prima  facte 
rule,  and  to  admit  that  extraneous  circumstances  might  be  shown 
to  make  even  this  a  necessary;  while  a  good  common-school  edu- 
cation  is  strongly  pronounced  to  be  such.  And  the  judge  adds: 
"  I  would  not  be  understood  as  making  any  allusion  to  profes- 
sional studies,  or  to  the  education  and  training  which  is  requisite 


26.  Bjder  v.  WombweU,  L.  B.  4 
Exch.  32. 

27.  Of  this  rule,  says  Cockbum,  C. 
.T.,  of  the  Queen's  Bench,  still  later: 
' '  I  really  cannot  understand  it,  unless 
it  means  that  it  is  to  be  a  question 
of  law  for  the  judge  to  determine 
whether  the'  artieles  disputed  are,  or 
are  not,  necessaries.  If  that  is  to  be 
taken  to  be  law,  of  course  I  must  act 
upon  it;  but  I  should  certainly  have 
preferred  the  law  as  it  was  previously 
understood  to  be,  that  it  was  for  the 
puTY  to  say  what  articles  were  rea- 
son ably  neeessary   with   reference  to 


the  position  of  the  defendant,  the 
infant."  Genner  t.  Walker,  19  Law 
Times  (N.  S.)  398.  And  see  John- 
stone  V.  Marks,  19  Q.  B.  D.  509. 

28.  See  Harrison  v.  Fane,  Davis  y. 
Caldwell,  and  other  cases,  aupra; 
Mohney  v.  Evans,  51  Pa.  St.  80. 

29.  Co.  Litt.  172;  1  Sid.  112;  Met. 
Contr.  69,  n.;  Smith,  Contr.  269,  273. 

80.  Turner  v.  Gaither,  83  N.  C. 
357,  35  Am.  Bep.  574;  International 
Text-Book  Co.  v.  Connelly,  206  N.  Y. 
188,  99  N.  E.  722,  42  L.  B.  A.  (N.  8.) 
1115;  Middlebury  College  v.  Chandler, 
16  Vt.  683. 
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to  the  knowledge  and  practice  of  mechanic  arts;  These  'partake  of 
the  nature  of  apprenticeahips,  and  stand  on  peculiar  grounds  of 
reason  and  policy.  I  speak  only  of  the  regular  and  fidl  course  of 
collegiate  study."*^ 

An  infant  is  not  liable,  at  common  law,  for  the  expense  of  re- 
pairing a  dwelling-house  on  a  contract  made  by  him  or  his  guar- 
dian or  parent  for  that  purpose ;  although  such  repairs  were  neces- 
sary for  the  prevention  of  immediate  and  serious  injury  to  the 
house.*^  Thus  a  course  in  pharmacy  ;'*  a  course  in  stenography,'* 
and  a  course  in  steam  engineering*^  halve  all  been  held  not  neces- 
saries unless  special  circumstances  make  them  so.'*  So  materials 
or  services  furnished  to  an  infant  for  building  on  his  own  land 
are  not  necessaries.'^  Nor  is  a  dwelling-house  built  for  him  a 
necessary.''  A  mechanic's  lien  is  not  to  be  thus  acquired.*^  The 
law  is  extremely  reluctant  to  permit  an  infant's  real  estate  to  be 
encumbered  by  others  in  any  possible  way  eo  as  to  exclude  his 
disaffirmance. 

So  it  is  ruled  that  the  services  and  expenses  of  counsel  in  a 
suit  brought  to  protect  the  infant's  title  to  his  real  estate  cannot 
for  similar  reasons  be  charged  against  the  infant  on  his  own  con- 
tract.^** But  the  doctrine  that  legal  expenses  cannot  be  chargod 
as  neceissaries  for  an  infant  appears  no!t  to  prevail  in  Connecticut ; 
and  the  more  liberal  rule  is  asserted,  that  in  cases  where,  under 
peculiar  circumstances,  a  civil  suit  is  the  only  means  by  which  an 
infant  can  procure  the  absolute  necessaries  which  he  rofruire?, 

31.  Per  Eoyce,  J.,  It.  A  board  bill 
contracted  to  enable  attendance  at 
BCliool  is  a  necessary.  Kilgore  v.  Kic^i, 
83  Me.  305.  To  the  same  effect  see 
International,  etc.,  Co.  v.  Ooniielly; 
206  N.  Y.  188,  99  N.  B.  722,  42  L.  B. 
A.  (N.  S.)  1116. 

82.  Tupper  v.  Caldwell,  12  Met.  559 ; 
West  V.  Gregg,  1  Grant,  53;  Wallis 
y.  Bardwell,  126  Mass.  866;  Price  t. 
Sanders,  60  Ind.  310;  Phillips  v. 
Lloyd  (1895),  B.  I. 

33.  Wallin  v.  Highland,  etc,,  Co., 
127  Ta.  131,  102  N.  W.  839. 

34.  In  order  to  determine  whether 
a  contract  of  an  infant  for  a  course 
in  stenography  was  a  contract  for 
"necessaries,"  the  evidence  must 
show  the  condition  in  life  of  the  in- 


fant, and  that  the  parents  or 
of  such  infant  refused  to  furnish  such 
alleged  necessary.  Mauldin  v.  South- 
ern Shorthand  Business  tJnxyersitT, 
126  6a.  681,  55  8.  k  922. 

85.  International  Text-Book  Co.  ▼. 
Comielly,  206  N.  Y.  188,  99  N.  E.  722 
(affg.  jUdg.,  125  N.  Y.  8.  1125,  140 
App.  Div.  939). 

86.  International,  etc.,  Co.  t.  Con- 
nelly, 206  N.  Y.  188,  99  K  E.  722. 

42  L.  R.  A.  (K  S.)  1115. 

37.  Freeman  v.  Bridger,  4  Jones 
Law,  1. 

33.  Allen  v.  Lardner,  78  Hun,  603. 

33.  Bloomer  v.  Nolan,  36  Neb.  51. 

40.  Phelps  T.  Worcester,  11  N.  H. 

51. 
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power  cannot  be  denied  him  to  make  the  neoeesary  contracts  for 
its  commencement  and  prosecution;  for  it. would  Ido  a  reproach 
to  the  law  to  hold  otherwisa**  In  this  particular  case  the  circum- 
fitanoee  justifying  relief  were  very  strong.  Moreover,  the  English 
cases  long  ago  established  that  money  advanced  to  an  infant  to 
procure  him  liberation  from  arrest,  whwe  he  was  in  execution  or 
taken  in  custody  on  a  debt  for  necessaries,  could  be  recovered  as 
necessaries.^^  Services  of  an  attorney  in  defending  the  infant 
against  a  criminal  complaint  may  likewise  be  recovered.**  And 
we  have  already  seen  that  legal  expenses  may  sometimes  be  classed 
as  necessaries  for  married  women.**  On  the  whole,  it  may  be  said 
that  legal  expenses  on  behalf  of  a  minor  may  or  may  not  be  re- 
garded as  a  necessary  for  him,  according  to  circumstances  and  the 
reasonableness  of  incurring  them.  If  a  liability  exists  to  pay  for 
legal  services  whenever  necessary  for  the  infant's  personal  protec- 
tion or  that  of  his  estate,  the  liability  is  limited,  at  all  events  to 
the  actual  value  of  those  services,  and  not  extended  to  whatever 
the  infant  may  have  agreed  to  pay.**  In  Oklahoma  it  is  held  that 
attorney's  services  are  necessaries  when  rendered  in  proceedings 
relating  to  the  liberty  or  person  of  the  minor  are  necessaries,** 
while  those  rendered  in  litigation  over  property  are  not,*^  while 
others  hold  the  contrary,  if  the  services  are  beneficial.**  Still 
others  hold  that  such  services  are  unqualifiedly  necessaries, 
whether  rendered  in  behalf  of  the  infant's  personal  or  property 
rights.*'  If  the  contract  was  for  a  contingent  fee,  the  infant  is 
liable  for  the  amount  of  the  fee  in  case  of  success,  and  not  merely 
for  the  reasonable  value  of  the  services  rendered.'®  In  Massachu- 
setts, under  peculiar  statutory  provisions,  such  services  are  held 


41.  Kunson  t.  Wasbband,  31  Conn. 
303. 

42.  Clarke  ▼.  Leslie,  5  Esp.  28;  2 
Eden,  72. 

43.  Barker  v.  Hibbard,  64  N.  H. 
539;  Askey  v.  Wmiaxne,  74  Tex.  294. 

44.  Supra,  p.  100. 

45.  68  Hun,  589;  Searcy  v.  Hunter, 
81  Tex.  644. 

46.  GrisBom  v.  Beidleman  (Okla.), 
129  Pac.  853,  44  L.  R.  A.  (N.  S.) 
411. 

47.  Watts  T.  Houston  (Okla.),  165 
P.  128;  Marx  v.  Hefner  (Okla.),  149 
P.    207;    Grissom    v.   Beidleman,    35 


Okla.    343,    129    P.    853    (attoineyB 

services) . 

48.  Sutton  V.  Heinzle,  84  Kan.  756, 
115  P.  560,  34  L.  R.  A.  (N.  S.)  238 
(reh.  den.,  116  P.  614,  85  Kan.  332, 
34  L.  R.  A.  [N.  S.l  239). 

49.  Hickman  v.  McDonald,  164  la. 
50,  145  N.  W.  322:  Slusher  v.  Weller, 
151  Ky.  203,  151  S.  W.  684;  Crafts 
V.  Carr,  24  R.  T.  397,  53  A.  275,  60 
L.  R.  A.  128,  96  Am.  St.  R.  721; 
Vanee  v.  Calhoun  (Ark.>,  90  S,  W. 
619. 

50.  Hickman  v.  McDonald,  164  la. 
50,  145  N.  W.  322. 
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not  necessaries  unless  the  attorney  is  employed  by  the  minor*s 
guardian. '^^  And  it  would  appear  that  the  burden  of  proof  is 
upon  an  attorney  to  show  that  the  suit  could  be  viewed  in  such 
a  light  as  to  entitle  him  to  recover  for  his  f eee  and  disbursements.^' 
Generally,  a  guardian  or  next  friend  would  assume  the  responsi- 
bility of  employing  counsel  for  advice  or  suits  on  an  infant's 
behalf.  A  court  of  equity  will  enforce  against  an  infant  an  agree- 
ment settling  a  suit  made  by  his  guardian,  when  it  appears  to 
have  been  made  for  the  infant's  benefit," 

The  doctrine  of  necessaries  is  manifestly  not  to  be  extended  to 
an  infant's  trading  contracts,  as  we  have  already  intimated.  Thus 
the  board  of  four  horses  for  six  months,  the  principal  use  of 
which  was  in  the  business  of  a  hackman,  is  not  within  the  class 
of  necessaries  for  which  an  infant  is  liable,  although  the  horses 
are  occasionally  used  to  carry  his  family  out  to  ride.**  The  board 
of  an  infant,  again,  is  included  among  the  necessaries  for  which 
he  may  pledge  his  credit.*'*  But  here,  too,  we  must  keep  within 
our  principle.  Thus,  where  an  infant  took  a  house  to  carry  on  the 
business  of  a  barber, —  the  house  containing  five  rooms,  two  on 
the  ground  floor,  one  of  which  he  occupied  as  a  shop,  the  other 
to  reside  in,  and  three  above,  which  he  underlet, —  he  was  held 
not  to  be  liable  for  the  rent.**  An  infant  mav  contract  for  his 
necessary  lodgings,  but  he  cannot  bind  himself  for  more.  Xor 
are  farm  implements,  live  stock,  wagons,*'  and  the  like,  to  be 
deemed  neceesaries  when  purchased  to  carry  on  a  farm ;  inasmucb 
as  articles  for  business  or  trade,  whether  agricultural,  commercial, 
or  mercantile,  cannot  be  brought  within  the  present  rule. 

§  1019.  Contracts  for  Necessaries;  Same  Subject. 

But  the  question  in  all  such  cases  is  one  of  mixed  law  and  fact. 
And  articles  prima  facie  to  be  classed  as  luxuries,  such  as  wines, 
fruits,  and  the  use  of  a  horse  and  carriage,  might,  under  some 
circumstances,  become  necessaries;  as  if,  for  instance,  medically 
prescribed,  for  an  infant's  health;  though  this  salutary  rule  is 


n.  Mclsaac  ▼.  Adams,  190  Mass. 
117,  76  N.  E.  654  (where  the  attorney 
volunteered  his  services  at  the  sug- 
gestion of  the  infant's  relatives). 

51  Thrall  ▼.  Wright,  38  Vt.  494. 

58.  In  re  Livingston,  34  N.  Y.  565. 
And  so  where  there  is  no  guardian, 
and  the  counsel's  services  contributed 


to   secure  the   estate   to   the  infant. 
Epperson  v.  Nugent,  57  Miss.  45. 

54.  Merriam  v.  Cunningham,  11 
Oush.  40;  »upra,  §  1014.  But  see  Hall 
V.  Butterfield,  59  N.  H.  354. 

55.  Bradley  v.  Pratt,  23  Vt.  378. 

56.  Lowe  v.  Grifflth,  1  Seott,  458. 

57.  Paul  V.  Smith,  41  Mo.  App.  278. 
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not  designed  to  support  a  quibble.*^*  The  infant's  clothes  may  be 
fine  or  coarse^  according  to  his  rank;  his  education  may  vary 
according  to  the  station  he  is  to  fill^  and  the  extent  of  his  prob- 
able means  when  of  age;  and  as  to  servants,  attendance,  and 
the  like,  this  will  depend  on  his  social  position.^^  Stock  pur- 
chased for  a  farm,  too,  may  under  some  special  circumstances, 
though  not  usually,  be  treated  as  necessaries/^  And  so  with  plan- 
tation supplies,  where  a  married  infant  is  intrusted  by  law  with 
the  estate.*^  And  upon  such  issues,  quantity  may  be  as  much  for 
the  consideration  of  the  jury  as  quality/^  Primarily,  the  parent 
or  guardian  who  supplies  the  neceesaires  is  the  judge  of  what 
quantity  and  quality  are  suitable  for  the  infant."  And  if  the 
natural  protector  with  whom  the  child  lives  does  his  legal  duty 
as  best  he  may  according  to  his  means,  the  fact  that  he  is  poor 
and  unable  to  pay  for  what  was  furnished  to  the  child,  will  not 
render  the  child's  estate  liable." 

If  one  furnish  an  infant  with  necessaries,  and  also  other  articles 
not  necessary  under  his  circumstances  and  condition,  he  is  not 
on  that  account  precluded  from  recovering  for  the  necessaries; 
though^  as  to  the  balance  of  his  claim,  he  may  be  without  a 
remedT.**^ 

An  infant  is  not  liable  for  necessaries  when  he  lives  under 
the  roof  of  his  father,  who  provides  everything  which  seems 
proper.  Not  only  is  there  here  no  implied  agreement  on  the 
infant's  part  to  pay  for  such  support,  but  if  one  were  expressly 
made  by  him  it  would  be  in  derogation  of  parental  duty.  And 
so  when  he  is  supplied  by  a  guardian  or  widowed  mother,  or  any- 
one assuming  the  place  of  parent.  The  parent  or  the  legal  pro- 
tector having  the  means  and  being  willing  to  furnish  all  that  is 
actually  necessary,  the  infant  can  make  no  binding  contract  for 


58.  See  Wharton  ▼.  Maekenzie,  5 
<}.  B.  606. 

59.  See  Alderson,  B.,  Chappie  t. 
€ooper,  13  M.  &  W.  258.  Gold  filling 
and  dentist's  work  upon  his  t«eth 
should  be  classed  amon;;  the  neces- 
saries of  a  minor  of  good  means  and 
social  position.  Strong  v.  Foote,  42 
Conn.  203. 

60.  Mohney  v.  Evans,  51  Pa.  St.  80. 

61.  Chapman  v.  Hughes,  61  Miss. 
339. 


62.  Burghart  t.  Angerstein,  6  Gar. 
&  P.  690. 

63.  Thus,  a  journey  for  the  child's 
recreation,  without  the  parent's  or 
guardian's  approval,  cannot  generally 
be  deemed  a  necessary.  McKanna  y. 
Merry,  61  111.  177. 

64.  Hoyt  V.  Casey,  114  Mass.  397. 

65.  Turberville  v.  Whitehouse,  12 
Price,  692;  Bent  v.  Manning,  10  Vt. 
225.  And  see  Johnson  v.  Lines,  6  W. 
&  8.  90:  Wilhelm  v.  Hardman,  13* 
Md.  HO. 


§    1019  INFANCY.  1192 

any  article  without  such  protector^s  consent  Nor  eta  the  infant 
be  charged  for  what  such  protector  ordered  on  his  own  credit. 
Prima  facie,  where  the  child  resides  at  home,  proper  maintenance 
is  furnished  him :  and  the  tradesman  who  furnishes  goods  to  an 
infant  or  the  professional  person  rendering  services  does  so  at  his 
peril ;  it  is  incumbent  upon  him  to  show  the  necessity  of  hid  supply 
or  service.**  But  an  infant,  when  absent  from  home,  and  not 
under  the  care  of  his  parent  or  guardian,  is  usually  liable  for  his 
own  necessaries.*'  An  emancipated  infant  may  agree  with  his 
employer  in  such  matters,*'  And  the  law  will  imply  a  promise, 
on  the  i>art  of  an  infant  having  no  l^al  protector,  to  make  pay- 
ment; *•  though  not  for  any  fixed  amount,  but  only  a  reasonable 
price,'*  and  certainly  not  for  what  were  not  necessaries  at  all.^* 

There  is  no  inflexible  rule  of  law,  however,  which  makes  it 
incumbent  on  the  tradesman  who  supplies  an  infant  to  inquire 
as  to  his  situation  and  resources  before  giving  him  credit  for 
necessaries;  though  it  would  be  prudent  always  for  him  to  do  so." 
And  the  parent  or  guardian  may  sanction  by  words  or  Conduct  the 
child's  purchase,  so  as  to  make  it  obligatory.  As  in  a  case  where 
the  infant  daughter,  living  with  her  mother  at  a  hotel,  drove  to 
the  plaintiff's  store  in  a  carriage,  accompanied  by  her  mother,  who 

66.  Mauldin  v.  Southern,  etc.,  TTni-  Eraker  v.  Bynim,  13  Rich.  163;  Tfl- 

yersity,  126  Ga.  681,  55  8.  E.  922.  ton  v.  Bnssen,  11  Ala.  497;  Uitaaej 

It  is  otherwise  where  the  child  has  v.  Boundtree,  Busbee  Law,  110.    Per- 

been  emancipated.    Bobinson  t.  Hath-  haps  for  a  return  of  such  necessaries 

away,  150  Ind.  679,   50  N.  E.   883;  as  the  minor  has  not  consumed   the 

Angel  V.   McLellan,   16   Mass.   28,   8  tradesman  may  sue.    Nichol  v.  Steger, 

Am.  J>.   118;   Harrb  v.  Crawley,  17  2  Tenn.  328. 


Det.   Leg.   N.   303,   126  N.  W.   421;  67.   Angel   v.   McLellan,   16 

International  Text-Book  Co.  v.  Con-  28;  Hunt  v.  Thompson,  3  8cam.  179. 
nelly,  206  li,  Y.  188,  99  N.  E.  722,  68.  Genereux  v.  Sibley  (1895, B.  I.). 

42  L.  B.  A.  (N.  8.)   1115;  Coler  v.  69.  Hyman  v.  Cain,  3  Jones  Law, 

Cllahan,   174   N.   T.   8.    504;    Potter  111;  Epperson  v.  Nugent,  57  Miss.  45. 
V.  Thomas,  164  N.  Y.  8.  923 ;  Inter-  70.  Parson  v.  Keys,  43  Tex.  557. 

national,   etc.,    Co.    v.    Connelly,   206  71.  Qenereux     v.     Sibley,     supra; 

N.  Y.  88,  99  N.  E.  722;  Bainbridge  Morse  t.  Ely,  154  Mass.  458.    An  in- 

V.  Pickering,  2  Blacks.  1325;  Story  v,  fant  thrown  upon  his  own  support, 

Pery,    4    Car.    &   P.    526;    Angel   ▼.  and  without  a  legal  protector,  ought, 

McLellan^    16  Mass.   28;   Wailing  v.  in  case  of  medical  expenses  incurred. 

Toll,  9  Johns.  146;  Johnson  v.  Lines,  through  another's  wrongful   act,   re- 

6  W.  &  S.  80;  Kline  v.  L'Amoreux,  cover  such   damages  for  himself  by 

2  Paige,  419;   Perrin  v.  Wilson,  10  way  of  reimbursement.     See  Bailroad 

Mo.  451 ;  Freeman  V.  Bridger,  4  Jones  Company  v.  Maddux,  134  Ind.  571; 

Law,  1 ;   Smith  v.  Young,  2  Bev.  &  §§  262,  427-430. 

Bat.  26;  Connolly  v.  Hull,  3  McCord,  72.    Brayshaw   v.    Eaton,   7   Scott, 

6;    Elrod    v.    Myers,    2    Head,    33;  183. 
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waited  in  the  carriage  while  her  daughter  purcbased  the  g^ods, 
0ome  of  which  she  took  home  in  the  carriage^  while  others  were 
delirered  at  the  hotel;  here  it  might  he  reasonably  inferred,  as 
die  court  decided,  that  the  whole  had  come  under  the  mother's 
inspeption,  so  as  to  make  the  infant  liable  for  the  purchase.*" 

The  English  cases  seem  to  lay  especial  stress  upon  the  question 
whether  articles  are  or  are  not  of  themselves  necessaries.  And  it 
is  held,  not  only  that  an  infant  may  enter  into  a  contract  for  neces- 
saries for  ready  money,  but  that  he  may  be  bound  by  any  reason- 
able contract  for  necessaries  on  a  credit,  though  he  has  an  income 
of  his  own,  and  an  allowance  amply  sufficient  for  his  support.'* 

In  South  Carolina  a  contrary  doctrine  is  maintained ;  namely, 
that  an  infant  who  is  regularly  furnished  with  necessaries,  or  the 
means  in  cash  of  procuring  them,  by  his  parent  or  guardian,  or 
from  any  other  source,  is  prima  facie  not  liable  for  necessaries 
furnished  him  on  credit^' 

This  is  likewise  the  rule  in  some  other  States.''*  Claims  against 
an  infant  for  necessaries  being  perfectly  valid  at  law,  the  creditor 
cannot  sue  in  equity ; ''  but  it  is  held  that  where  a  minor  cannot 
legally  contract  a  debt  on  the  ground  that  his  parent  or  guardian 
has  properly  supplied  him,  equity  will  compel  him  to  return  the 
furnished  articles  if  he  has  them.'*  And  while  it  is  true  that  an 
infant  cannot  bind  himself  when  he  has  a  parent  or  guardian  who 
supplies  his  wants,  he  may  be  bound  by  the  purchase  of  necessaries 
under  the  express  or  implied  authority  of  his  guardian.'*  But  not 
for  anything  absurd  or  improper  in  quantity  or  quality.**  And 
where  credit  is  given  to  a  parent  or  guardian,  the  infantas  estate  is 
not  answerable.** 

The  rule  as  to  necessaries  in  general  is,  that  it  is  the  province 
of  the  court  to  determine  whether  the  articles  sued  for  are  within 
the  class  of  necessaries,  and,  if  so,  it  is  the  proper  duty  of  the  jury 

78.  Dalton  v.  Gibb,  5  Bing.  (N,  C.)  saries  sold  to  the  defendant  dnring 

198 ;  Atchison  ▼.  Bmff,  50  Barb.  381.  minority,  the  burden  is  on  the  latter 

And  see  Strong  v.  Foote,  42  Conn.  to  show,  by  way  of  defence,  that  dur- 

203.  ing  minority  his  parent  or  guardian 

74.  Burghart  v.  Hall,  4  M.  A  W.  supplied  him.  Parsons  ▼.  Keys,  43 
727;  Smith,  Contr.  273.  Tex.  557. 

75.  Bivers  v.  Gregg,  5  Rich.  BSq.  77.  Oliver  v.  McDnffie,  28  Ga.  622. 
274.      And  see  Mortara  ▼.   HaH,   6  78.  Nichol  v.  Steger,  6  Ijea,  393. 
Sim.  465.  79.  Watson  t.  Hensel,  7  Watts,  844. 

76.  Nicholson  v.  Wilbom,  13  Ga.  80.  Johnson  v.  Lines,  6  W.  &  S.  80. 
467;  TTichol  v.  Steger,  6  Lea,  393.  In  81.  Sinklear  ▼.  Emert,  18  HI.  68; 
a  suit  to  recover  the  price  of  neces-  148  N.  T.  Super.  162. 
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to  j)ass  upon  the  questions  of  quantity,  quality^  and  their  adapta- 
tion to  the  condition  and  wants  of  the  infant^'*  But,  as  the  reader 
is  already  apprised,  this  rule  is  neither  stated  nor  applied  "with 
invariable  precision  in  all  cases.  Generally,  the  question  is  one  of 
fact  for  the  jury;  and  the  two  principal  circumstances  are, 
whether  the  articles  are  suitable  to  the  minor's  estate  and  condition, 
and  whether  he  is,  or  is  not,  without  other  means  of  supply."  An 
infant  will  be  held  to  pay  for  necessaries  what  they  are  reasonably 
worth,  but  not  what  he  may  foolishly  have  agreed  to  pay  for  them.'* 
Xor  can  the  court  be  precluded,  by  the  form  of  the  contract,  from 
inquiring  into  their  real  value.*'  By  the  better  opinion  it  may  be 
shown,  when  the  infant  is  sued,  not  only  that  the  articles  were  not 
of  the  kind  called  necessaries,  but  that  the  infant  at  the  time  they 
were  furnished  was  sufficiently  provided  with  articles  of  that 
kind.^*  The  creditor  must  plead  and  show  the  reasonableness  of 
the  price,*^  the  fact  that  the  articles  are  necessaries,"  and  that  they 
are  really  needed,  and  that  the  articles,  or  the  money  therefor, 
were  not  supplied  by  others."     The  infant  is  not  bound  by  an 


82.  Peters  v.  Fleming,  6  M.  &  W. 
42;  Harriaon  v.  Fane,  1  Man.  A  Gr. 
550;  Phelps  v.  Worcester,  11  N.  H. 
51 ;  Merriam  v.  Cunningham,  11 
Cush.  40;  Beeler  v.  Young,  1  Bibb, 
519. 

BS.  Per  Shaw,  C.  J.,  Davis  t.  Cald- 
neU,  12  Oush.  512. 

84.  Rims  v.  Gunter  (Ala.),  78  So. 
62;  Appeal  of  Ennis  (Conn.),  80  A. 
772;  Hickman  v.  McDonald,  164  la. 
50,  145  N.  W.  322;  MoConneU  v.  Mc- 
Connell,  75  N.  H.  385,  74  A.  875; 
Locke  V.  Smith,  41  N.  H.  346;  Plum- 
mer  v.  Northern  Pac.  Ry.  Co.,  9S 
Wash.  67,  167  P.  73. 

85.  See  10  Mod.  85;  Met.  Contr. 
73;  2  Kent,  Com.  240;  Parsons  v. 
Keys,  43  Tex.  557.  An  infant  sued 
for  the  price  of  goods  has  not  the 
burden  of  showing  that  they  were  not 
necessaries,  but  the  plaintiff  must 
show  that  they  were.  Wood  v.  Losey, 
50  Mich.  475 

86.  Johnstone  v.  Marks,  19  Q.  B. 
D.  509;  Barnes  v.  Toye,  13  Q.  B.  D. 
410.     It    is   immaterial   whether   the 


plaintiff  did  or  did  not  know  of  the 
existing  supply.    Ih. 

87.  In  drder  that  an  infant's  eon* 
tract  may  be  "fair**  and  "reason- 
able," it  must  not  waste  his  estate, 
and  miist  ,be  provident  and  advan- 
tageous to  him.  Berglund  ▼.  Ameri- 
can Multigraph  Sales  Co.  (Minn.), 
160  N.  W.  191;  Gray  v.  Sands,  73 
N.  Y.  S.  322,  66  App.  Div.  572;  In- 
ternational, etc.,  V.  AlbertoB,  30  Ohio 
Cir.  Ct.  R.  352. 

88.  Thus,  where  the  defendant 
pleads  infancy,  he  states  a  good  de- 
fence, and  the  plaintiff  must  set  up 
the  fact  of  necessaries  by  replica- 
tion where  that  is  required.  Meddera 
V.  Baxley,  etc.,  Co.,  17  Ga.  App.  730, 
fi8  8.  E.  407;  International  Text- 
Book  Co.  ▼.  Connelly,  206  N.  Y.  188, 
90  X.  E.  72^  (affg.  judg.,  125  N.  Y. 
8.  1125,  140  App,  Div.  939);  Marx 
V.  Hefner  (Okla.),  149  P.  207. 

89.  Brent  v.  Williams,  79  Mias.  355, 
30  So.  713.  But  see  Lynch  v.  John- 
son, lOS  Mich,  640,  67  N.  W.  908. 
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executory  contract  for  necessaries.^     But  usually  the  question  aa 
to  whether  the  contract  is  for  necessaries  is  for  the  jury.** 

§  1020.  Money  Advanced  for  Necessaries;  Infant's  Deed,  Note^. 
&c. ;  Equity  Kules. 

An  infant  is  liable  to  an  action  at  the  suit  of  a  person  advancing 
money  to  a  third  party  to  pay  for  necessaries  furnished  to  the 
infant."  But  it  is  thought  to  be  otherwise  as  to  money  supplied 
directly  to  the  infant,  to  be  by  him  thus  expended,  notwithstanding 
the  money  be  actually  laid  out  for  necessaries."  The  reason  for 
this  distinction  is  said  to  be  that  in  the  latter  ease  the  contract 
arises  upon  the  lending,  and  that  the  law  will  not  support  contracts 
which  are  to  depend  for  their  validity  upon  a  subsequent  contin- 
gency.** The  same  is  tnie  of  a  loan  to  enable  the  infant  to  pay 
!  a  debt  incurred  for  necessaries.**  The  purpose  for  which  the 
minor  uses  the  money  must  be  in  fact  necessaries.**  One  writer 
adtnits  that,  according  to  some  reports  of  a  leading  case,  the  court 
held  that  if  the  money  were  actually  expended  for  necessaries  the 
infant  would  be  chargeable ;  '^  but  adds  that  the  weight  of  author- 
ity is,  that  the  infant  is  not  liable  at  law  for  money  thus  lent  and 
appropriated.**  What  this  weight  of  authority  may  be  is  tiot  ap- 
parent, but  the  analogies  elsewhere  noticed'  as  to  a  wife  are  to  be 
considered  as  in  point.  The  equity  rule  is,  that  if  money  is  lent 
toa^  infant  to  pay  for  necessaries,  and  it  is  so  applied,  the  infant 
becomes  liable  in  equity;    for  the  lender' stands  in  place  of  ih^ 


90.  Valentines'  School  of  Telegra- 
phy,  122   Wis.   318,   9d   N.   W.   1043. 

91,  International  Text-Book  Co.  ▼. 
Doran,  80  Conn.  307,  68  A.  255; 
Nirlson  v.  International  Textbook 
Co.,  106  Mo.  104,  75  A.  330. 

99.  Price  v.  Sanders,  60  Ind.  310; 
Equitable  Trust  Co.  of  New  York  ▼. 
Moss,  134  N.  Y.  8.  533,  149  App.  Biv. 
615:  Swift  T.  Bennett,  10  Cush.  436; 
Randall  t.  Sweet,  1  Den.  460. 

as.  Macphers.  Inf.  505,  506;  miis 
V.  Ellis,  5  Mod.  368;  12  Mod.  197; 
Earle  t.  Pecle,  1  Salk.  386;  Clarke 
V.  Leslie,  5  Esp.  28. 

94.  See  Swift  v.  Bennett,  10  Cush. 
436. 

96.  Price  v.  Sanders,  60  Ind.  310. 

99.  Burton  t.  Anthony,  46  Ore.  47, 


79.  P.  185,  114  Am.  St.  B.  847  (hold- 
ing that  a  loan  for  the  purpose  of  en- 
abling a  minor  to  redeem  where  he 
was  not  bound  to  do  so,,  and  where 
redemption  .was  not  necessary,  was 
not  necessaries). 

97.  Ellis  Y.  Ems,  IZ  Mod.  197. 

98.  Met.  Contr.  72.  The  learned 
writer  quotes  a  dictum  from  10  Mod. 
67,  to  controvert  that  of  12  Mod.  197, 
which  last  held  that  money  might  be 
sometimes  properly  charged  upon  the 
infant.  But  the  context  only  contem- 
plates the  "great  difference  between 
lending  an  infant  money  to  buy  nec- 
essaries, and  actvalfy  seeing  the  money 
so  laid  out.''  Besides,  it  is  not  clear 
-•vhich  of  the  two  is  the  better  dictum. 
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payee,'*  This  is  the  New  York  doctrine,  whether  legal  or  equi- 
table.^ And  other  States  asseirt  the  same  rule.*  An  innkeeper's 
lien  on  the  baggage  of  his  infant  guest  has  been  protected  in  our 
courts,  notwithstanding  the  infant  acted  improperly  and  contrary 
to  his  guardian's  wishes,  so  long  as  the  innkeeper  acted  in  good 
faith;  and  this,  even  to  the  extent  of  protecting  the  innkeeper  for 
money  furnished  the  infant,  which  was  expended  for  necessaries.* 
Circuity  of  action  should  not  be  favored  at  this  late  day,  especially 
when  the  object  is,  after  all,  to  enforce  a  moral  obligation  in  small 
transactions. 

The  old  books  say  that  an  infant  may  bind  himself  by  his  deed 
to  pay  for  necessaries.*  Yet  it  has  been  considered  clearly  settled 
that  he  cannot  do  so  by  a  bond  in  a  penal  sum ;  since  it  cannot  be 
to  his  advantage  to  become  subject  to  a  penalty.^  But  on  the  ques- 
tion whether  an  infant  is  bound  by  a  note  not  negotiable  given  for 
necessaries,  there  is  an  irreconcilable  difference  of  opinion  in  the 
authorities;  though  Stolry  considers  the  weight  of  modem  En^ish 
and  American  authorities  greatly  in  faror  of  holding  promissory 
notes  given  or  indorsed  by  an  infant  to  be  voidable  only,  and  not 
void,  and  therefore  capable  of  being  ratified  after  the  party  comes 
of  age.*  The  mischief  of  holding  an  infant's  promissory  not©  for 
necessaries  to  be  worthless  or  even  voidable  is  the  same  as  in  loans 
of  money  for  the  same  purpose ;  namely,  that  an  infant  is  thereby 
allowed  to  get  his  supplies  without  paying  for  them.  Equity  in- 
fluence the  later  cases ;  that  somewhat  novel  and  yet  manifestly  just 
principle  gaining  ground  that  one  who  receives  advantages  is  liaUe 
on  an  implied  contract  to  furnish  a  suitable  recompense.  Reeve  and 
others  state  the  law  thus:  that  an  infant  is  not  bound  by  any 
express  contract  for  necessaries  to  the  extent  of  such  contract,  but 
is  bound  only  on  an  implied  contract  to  pay  the  amount  of  their 
value  to  him ;  that  when  the  instrument  given  by  him  as  security 
for  payment  is  such  that,  by  the  rules  of  law,  the  consideration 
cannot  be  inquired  into,  it  is  void  and  not  merely  voidable ;  that 
whenever  the  instrument  is  such  that  the  consideration  may  be 
inquired  into,  he  is  liable  thereon  for  the  true  value  of  the  articles 

99.  Marlow  v.  Pitfeild,  1  P.  Wms.  4.  Com.  Dig.  Izifant.    But  see  next 

558,  pajie. 

1.  Smith  V.  Oliphant,  2  Sandf.  306.  5.  Ajliff  v.  Archdale,  Oro.  Elii.  920; 
And  see  BandaU  v.  Sweet,  1  Den.  460,  Gorpe  v.  Overton,  10  Bing.  252; 
per  Bronson,  C.  J.  Smith,  Contr.  281;  Met.  Contr.  75. 

2.  Kilgore  v.  Eich,  83  Me.  305.  9.  StoTf,  Prom.  Notes,  6th  ed.,  § 
S.  Watson  y.  Oross,  2  Dav.  147.           78,  and  eases  cited.    And  see  2  Kentf 
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for  which  it  was  given/  This  excellent  statement  could  hardly 
be  improved  upon,  except  so  far  as  equitable  doctrine  may  prop- 
erly enlarge  the  expression ;  and,  for  a  topic  bq  much  unsettled, 
is  as  well  entitle4  to  be  called  good  law  aa  anything  else;  and, 
what  is  more,  it  has  justice  in  it  The  doctrine  has  received  sub- 
stantial encouragement  in  Massachusetts."  Even,  a  bond  for  neces- 
saries has  been  deemed  binding  in  a  State  where  the  statute  allows 
its  consideration  to  be  impeached  and  a  judgment  pro  tanto  ren- 
dered for  the  amount  actually  due.*  The  same  practical  result 
seems  to  be  reached  in  New  Hampshire,  and  other  States,  so  as 
further  to  give  the  infant's  indorser  or  surety  a  remedy  against 
hin^ ;  ^^  and  the  broad  doctrine  conforms  to  equitable  procedure  in 
other  analogous  cases."     A  deed  of  land  or  mortgage  given  by  a 


Com.,  llth  ed.,  257;  Bayley,  BUls,  ch. 
2,  pp.  45,  46,  5th  ed.  Aakey  v.  WU- 
liams,  74  Tex.  294. 

7.  Beeve,  Dom.  Bel.  22d,  230;  2 
Dane,  Abr.  3Q4,  365;  JSlet.  Coiitf;  75. 

8.  Stone  t.  Dennis,  13  Pick.  6,  7, 
per  Shaw,  C.  J.;  Earle  ▼.  Beed,  10 
Met.  387. 

t.  Guthvie  tr.  Morris,  22  Ark.  411. 

10.  McCriUis  t.  How,  3  N.  H.  348; 
Conn  V.  Cobum,  7  N.  H.  368;  Dnbose 
▼.  Wheddon,  4  McCord,  221;  Haine 
V,  Tarrant,  2  HiU  (S.  C),  400;  Mc- 
Minn  v.  Richmonds,  6  Yerg.  9.  See, 
contra,  S\yasey  v.  Vanderheyden,  10 
Johns.  33. 

A  late  Indiana  case  tends  in  the 
pajne  direction. .  Here  it  is  said  an 
infant  is  npt  liable  at  law  on  his  note 
cr  other  contract  whereby  he  obtains 
money  to  build  a  bam  or  work. his 
fa,mi,  although  the  money  be  actually 
ejcpended  for  necessaries;  since  the 
indebtedness  for  ne<5esqary  for  which 
he  is  liable  niust  be  created  directly 
therefor.  But,  in  equity^  the  infant  is 
liable  for  tho  money,  i^o.  obtained, 
where  the  creditor  can  show  that  it 
was  actually  expended  for  necessaries. 
Price  T.  Sanders^  60  Ind.  310.  But  a 
surety  on  an  infant's  note,  given  for 
necesfaxieSf  who  has  been  ..Mn^Ued 
to  pay  it,  cannot  sue  the  infant  dnr- 
ing  his  -  infancy  -  for  reimbursement. 
Ayers  v.  Bums,  87  Ind.  245. 


:iL  We  have  seen  a  similar  mle  ap- 
plied of  inquiry  into  consideratioB  in 
the  case  of  a  married  woman's  con- 
tract under  equity  and  modem  stat- 
atds«  8upf»i  Part  11,,  eb.  11.  An  ac- 
count for  neceasarMS  vns  allowed  in 
equity,  with  a  lien  on  the  infant's 
reversionary  interest,  in  a  receiit  Eng- 
lish ease,  although  the  minor's  deed 
of  sale  of  his  reversionary  interest, 
given  during  minority,  as  security, 
was  declared  not  binding  upon  him. 
Martin  v.  Gale,  4  Ch.  D.  &28.  A  sim- 
ilar rule  is  observed  in  charging  a 
married  woman's  separate  estate.  In 
a  Vermont  case  this  later  rule  re- 
ceived a  striking  illustration. '  An 
infant  boarded  in  a  country  town  for 
some  twenty  weeks  at  a  reasonable 
price.  The  person  to  whom  he  was 
indebted  owed  his  own  adult  son 
mon^,  and  for  the  convenience  of 
the  parties  drew  an  order  upon  the 
infant,  authorizing  him  to  pay  the 
amount  of  the  board  to  his  son; 
which  order  was  duly  received,  and 
the  infant  agreed  to  pay  it.  Soon 
after,  by  consent  of  the  parties,  this 
order  was  surrendered,  and  the  in- 
fant substituted  in  its  place  his  prom- 
issory note.  The, note  was  negotiable, 
'tyit  never  was  negotiated;  and  tho 
holder,  the  adult  son  of  the  person 
furnishing  board,  brought  H  suit 
thereon.     The  evidence  showed  that 
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minor   in  consideration  of  necessaries   furnished   receives   late 

favor,^'  *    .       . 

§  1021.  Illustrations. 

While  stress  was  formerly  laid  upon  the  infant's  contract  for  his 
necessaries,  infants  appear  liable  in  various  tnodem  instances  on 
the  ground  rather  of  an  implied  liability  based  upon  the  necessity 
of  the  situation,  and  because  the  infant  derives  a  substantial  benefit 
at  another^s  cost.     Thus,  where  the  infant  seeks  to  recover  what 
his  services  are  reasonably  worth,  the  adult  is  permitted  to  set  off 
the  reasonable  value  of  what  the  infant  mav  have  received  from 
him  in  support  or  otherwise.**    And  it  is  held  that  one  may 
recover  for  necessaries  furnished  to  a  minor,  taken  f^om  an  alms- 
house, and  supported  on  the  credit  of  property  which  was  to  be- 
come his  oin  his  father's  death.  *^    But  necessaries  purely  in  future, 
or  upon  some  executory  contract  of  the  infant,  cannot  charge  him, 
for  his  liabilitj^  only  arises  when  the  necessaries. are  furnished.** 
§  1022.  Binding  Contracts  as  to  Marriage  Relation ;  Promise  to 
Many  Contrasted. 
ThfeC^®  are  other  contracts  besides  necessaries  which  are  excepted 
from  the  ^neral  rule,  and  are  made  oUigatory  upon  the  infant; 
being  neithei"  void  nor  voidable. 

the  defendant's  board  conatituted  the  his  perfect  safety.  All  the  cases  and 
sole  consideration  of  the  note.  It  was  all  the  elementary  writers  expressly 
held  that  the  consideration  of  the  hold  that  it  is  for  the  benefit  of  the 
note  was  open  to  inqniry,  and  that,  infant  that  he  shonld  be  able  to  con- 
upon  the  facts  found,  the  defendant  tract  for  necessaries;  and  we  see  no 
was  liable  to  the  plaintiff  for  the  full  reason  why  he  may  not  be  allowed  to 
amount  of  the  note ;  and,  as  the  court  contract  in  the  ordinary  modes  of  con- 
also  decided,  with  interest.  Bradley  tracting,  so  far  as  his  perfect  safety 
V.  Pratt,  23  Vt.  378.  Says  thp  learned  is  maintained  always."  See  Thing  v. 
judge  who  gave  the  opinion  in  this  Libbey,  16  Me.  55;  Bay  v.  Tubbs,  50 
case,  after  a  full  examination  of  the  "Vt.  688. 

conflicting  authorities  as  to  the  in-  1«.  Searey  v.  Hunter,  81  Tex.  644. 

f ant's  liability  on  his  promissory  note  3ut  not  beyond  what  may  be  truly 

for  necessaries:  "We  may  then,  we  classed    as    necessaries.     Iteeda    and 

think,  regard  the  question  as  still  in  mortgages  are  generally  voidable  at 

dubio,   and   justifying   the   court   in  least.     See  last  chapter, 
treating  it  as  still  an  open  question.  18.  Hall  v.  Butterfield,  59  N.  H. 

And  being  so,  we  should  desire  to  put  354,  358.     But  ther«  is  no  set-off  of 

it  upon  safe  and  consistent  ground.  what  the  minor  was  not  bound  to  pay 

We  are  led,  then,  to  inquire  what  is  for.     Wright  v.  WcLarinan,  92  Ind. 

the.  true  principle  lying  at  the  found-  103;  §  238. 

atlon  of  all  these  inquiries.    We  think  14.  Trainer  v.  TrumbeU,  141  Mass. 

it  is    that  the  infant  should  be  en-  627. 

abled  to  pledge  his  credit  for  neces-  15.  Gregory  r.  Lee  (1895),  Comu 

*  saries  to  any  extent  consistent  with 
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Thus  contracts  of  marriaige  are  binding,  if  executed :  thev  can- 
not be  avoided  on  the  ground  of  infancy,  as  -vre  bare  sbown  in 
another  connection/*  except  for  the  non-age  barrier;  *^  while  on 
the  other  hand  no  such  considerations  of  policy  attach  to  an  infant's 
promise  to  marry,  and  such  promise  is  not  binding.*'  So,  too,  the 
general  rights  and  liabilities  of  a  husband  as  to  custody,  mainte- 
nance, and  the  like,  which  are  incidental  to  the  marriage  relatioti, 
apply,  from  reasons  of  policy,  to  infants  as  to  adults.^'  So  is  a 
contract  for  the  burial  of  a  spouse  held  beneficial  and  binding  upon 
an  infant.*** 

§  1023*  Acts  Which  Do  Not  Touch  Infant's  Interest;   Where 
Trustee.  OfHcer.  &c. 

The  acts  of  an  infant  that  do  not  touch,  his  interest,  but  wiich 
take  effect  from  an  authority  which  he  is  by  law  trusted  to  exer- 
cise, are  binding;  as  if  an  infwt  executor  receiros  and  acquits 
debts  to  the  testator,  or  an  infant  oflScer  of  a  corporation  joins  in 
corporate  acts,  or  any  other  infant  does  the  duties  of  an  office 
which  he  may  legally  hold.*^  And  his  conveyance  of  land  which 
he  held  in  trust  for  another,  in  accordance  with  the  trust,  is  not 
to  be  disaffirmed  by  him  on  the  ground  of  infancy ;  a  principle 
which  may  extend  sometimes  to  conveyances  from  a  parent  made 
to  defraud  creditors."  This  seems  to  arise  from  the  consideration 
which  the  law  pays  to  the  rights  of  others  besides  the  infant ;  or, 
to  put  it  differently,  the  doctrine  may  rest  upon  this  fact,  that  the 
infant  in  such  cases  does  not  act  as  an  infant.     So  the  acts  of  the 


16.  Biimingliaoi,  etc.,  B.  Go.  v.  Mat- 
tison,  166  Ala.  602,  52  So.  49. 

A  minor  hnsband  maj  be  liable 
criminally  for  non-support.  Land  ▼. 
State,  71  Fla.  270,  71  So.  279;  Coch- 
ran T.  Cochran,  196  N.  Y.  86,  89  N. 
IR.  470.  See  %  20;  Bonnejr  t.  Beardin, 
6  Bush,  34. 

17.  Such  marriages  are  only  in- 
choate even  though  the  statute  de- 
clares them  Toid.  Smith  ▼.  Smith, 
84  Ga.  440;  §  20;  Land  y.  State 
(Fla),  71  So.  279,  L.  B.  A.  1916E, 
760;  Com.  ▼.  Graham,  167  Mass.  73, 
31  N.  E.  706,  16  L.  B.  A.  578.  Con- 
troi  People  v.  Todd,  61  Mich.  234,  28 
N.  W.  79. 

18.  Schouler,  Hus.  &  Wife,  §§  24, 


42;  Bush  ▼.  Wick,  31  Ohio  St.  621; 
MeConkey  v.  Barnes,  42  III.  App.  511. 

10.  Bac.  Abr.,  Infancy  and  Age 
(B);  3  Burr.  1802;  Mot.  Contr.  66. 
'Even  though  such  marriage  failed  of 
the  parent's  consent.  Commonwealth 
y.  Graham,  157  Mass.  73. 

20.  Chax>ple  y.  Cooper,  13  M.  ft  W. 
259;  Shouler,  Hus.  A  Wife,  §S  412, 
413. 

ftl.  Met.  Contr.  66.  See  Butler  y. 
Breck,  7  Met.  164;  Boaeh  y.  Quick,  9 
Wend.  238.  As  to  devMtavit  by  an 
infant  administrator,  see  Saumm  y. 
Coffett,  79  Va.  510. 

M.  Prouty  y.  Edgar,  6  Clarke  (la.), 
353;  Starr  v»  Wright,  20  Ohio  St.  97; 
ElHott  V.  Horn,  10  Ala.  348;  Nord- 
holt  V.  Nordholt,  87  Cal.  552. 
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king  cannot  be  avoided  on  the  ground  of  infancy;  partly  for  the 
same  reasons,  partly  as  one  of  the  attributes  of  his  sovereignty.^ 
This  attribute  of  sovereignty  may  perhaps  enter  as  an  element  into 
the  public  acts  of  infants  in  this  country  who  are  improperly 
chosen  to  civil  offices,  yet  whose  official  acts  should  be  sustained. 

• 

§  1024.  Infant  Members  of  Corporations. 

It  is  held  that  infants  and  married  women,  owning  proprietary 
rights  in  townships,  are  not  by  reason  of  legal  incapacity  prevented 
from  being  bound  by  the  acts  of  proprietors  at  legal  meetings.*^ 
And  the  same  is  doubtless  true  of  infant  shareholders  in  corpora- 
tions generally."  Their  incapacity  would,  otherwise,  block  the 
wheels  of  business  altogether  in  matters  where  it  is  reaDy  prop- 
erty, and  not  persons,  that  are  usually  represented.'* 

§  1025.  Acts  Which  the  Law  Would  Have  Compelled. 

It  is  an  old  and  well-settled  doctrine  that  an  infant  will  be 
bound  by  any  act  which  the  law  would  have  compelled  him  to  per- 
form; as  if  the  infant  make  equal  partition  of  lands,  or  assign 
dower,  or  release  a  mortgaged  estate  on  satisfaction  of  the  debt." 
But  it  is  held  that  this  rule  does  not  apply  to  the  case  of  a  volun- 
tary distribution ;  for  the  law,  though  it  would  have  coerced  a  dis- 
tribution, might  not  have  made  just  such  a  one  as  was  made  by  the 

93b  Met  Contr.  66.  So  infancy  is  no  defence  in  an  ao- 

94.  But  where  a  corporation  was  dis-  tion  on  an  instrument  of  settlement 
solved  and  a  new  one  formed,  it  was  between  the  father  and  mother  of  a 
held  that  an  infant  stockholder  was  bastard.  Gavin  v.  Burton,  8  IndL  69. 
not  bound  bj  a  contract  to  take  shares  An  infant  may  be  restrained  by  an 
in  the  new  corporation  in  lieu  of  his  injunction  from  making  such  a  uss 
stock  in  the  old  one.  White  ▼.  New  of  his  real  estate  as  to  do  irreparable 
Bedford,  etc.,  Corp.,  178  Mass.  20,  69  injury  to  the  property  of  another. 
N.  E.  642;  WuUer  v.  Ohuse  Orocery  Cole  ▼.  Manners,  76  Neb.  45i,  107  N. 
Co.,  241  111.  398,  89  N.  E.  796;  Town-  W.  777;  Young  v-  Sterling  Iieather 
send  V.  Downer,  33  Vt.  183.  Works  (N.  J.),  102  A.  395. 

95.  An  infant  may  be  a  member  of  An  infant  has  been  restrained  from 
a  mutual  benefit  association  on  a  vol-  •  violating  a  contract  not  to  solicit  cer- 
untary  basis,  with  the  usuAl  eonse-  ^  t(iin  bi^ivess.  Mutual  Milk  &  Cream 
quenees.  Chicago  Mutual  Association  Co.  v.  Prigge,  98  N.  Y.  S.  458,  112 
V.  Hunt,  127  m.  257.  Cf.  Matter  of  App.  Div.  652;  Co.  Litt.  38  a,  172  a; 
Globe  Mutual  Assn.,  63  Hun,  263.  3  Burr.  1801;  Met.  Contr.  67;  Jones 

96.  As  to  the  binding  force  of  a  v.  Brewer,  1  Pick.  314;  Bavingtoa 
decree  in  equity  upon  the-  infant's  v.  Clairke,  2  Pa.  115;  Pronty  ▼.  Sd- 
property,  see  port,  ch.  6.  gar,  6  Clarke  (la.),  353. 

97.  Sims  V.  Ounter  (Ala.),  78  So. 
62. 
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parties.'*     The  rights  of  a  minor  in  land  may  be  oondenmed  nnder 
the  power  of  eminent  domain.'* 

§  1026.  Contracts   Binding   Because  of  Statute;    Enlistment; 
Indenture. 

Enlistments  are  binding  contracts  under  appropriate  puhlio 
f tatutes.*^  Whenever  a  statute  authorizes  a  contract  which  from 
its  nature  or  objects  is  manifestly  intended  to  be  performed  by 
infants,  such  a  contract  must,  in  point  of  law,  be  deemed  for  their 
benefit  and  for  the  public  benefit ;  so  that  when  bona  fide  made 
it  is  neither  void  nor  voidable,  but  is  strictly  obligatory  upon  them. 
Yet  if  there  be  frauds  circumvention,  or  undue  advantage  taken  of 
the  infant's  age  or  situation  by  the  public  agents,  the  contract 
could  not,  in  reason  or  justice,  be  enforced.'^  And  contracts  of 
enli*«tment  are  not  by  our  statutes  usually  made  binding  upon  any 
infants  under  a  prescribed  age,  without,  at  all  events,  the  consent 
of  parent  or  guardian."  But  such  recpirement  of  consent  imports 
no  privilege  to  the  minor ;  for  he  on  his  ovm  part  becomes  bound 
by  his  enlistment  contract.** 

On  like  principles,  a  minor  may  be  bound  by  his  indentures 
of  apprenticei^hip,  executed  in  strict  conformity  to  statute;  these 
being  likewise  deemed  for  his  beneft.  By  the  custom  of  London, 
and  under  the  laws  of  some  States,  the  covenants  of  the  minor 
apprentice  are  obligatory  upon  him.  But  it  is  otherwise  by  the 
common  law  of  England,  and  also  under  the  statutes  of  Elizabeth, 
and  in  New  York,  Massachusetts,  and  other  States.  Still,  al- 
though the  infant  may  not  be  liable  for  breach  of  his  covenants, 
he  cannot  dissolve  the  indenture.**  The  English  doctrine  is  that 
indentures  are  so  far  binding  that  the  master  may  enforce  his 
rights  under  them ;  and  the  legal  incidents  of  service  as  apprentice 
attach  to  this  relation ;   unless  the  master  by  his  own  misconduct 

aa.  Ealorease  v.   Shelby,  23   MisB.  Haaon,    83.      And    see    Franklin    ▼. 

161.  Moouej,  2  Tex.  452. 

29.  Brown  v.  Borne  &  Decatur  Bail-  32.  Matter  of  Tarble,  25  Wia.  390 ; 
road  Co*y  86  Ala.  206;  Hutcliinpon  v.  In  re  MoiDonald,  1  Low.  100;  Seavey 
HeLaagblin,  15  CoL  492.  ▼.  Seymour,  3  Cliff.  439. 

30.  Acker  y.  Bell  <Fla.),  57  S.  356,  33.  Morrissey,  Be,  137  IT.  8.  157. 
39  L.  B.  A.  (N.  S.)  454;  King  y.  Here  the  infant  falsely  represented 
Bothjsrfield  Greys,  1  B.  &  G.  345;  Com-  .  himself  a3  older  than  he  was. 
monweaith  y.  Gamble  11  8.  &  B.  .93;  ,  .  34.  Ket  Contr.  66.  But  in  some 
United  States  t.  Bainbridge,  1  Mason,  States  lie  can.  See  Woodruff  y.  Lo- 
63,  before  Story,. J.  gan,  1  Eng.  276;  Stokes  y.  Hatcher, 

31.  United  States  y.  Bainbridge,  1  1  So.  84;  MeDowle's  Case,  8  iJphna. 
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deprives  tbe  infant  of  the  benents  of  the  contract,  in  which  ca^e 
the  law  will  release  the  latter  from  his  bargain/*  A  provision 
not  for  the  benefit  of  the  infant  under  such  fin  indenture  may 
render  such  an  instrument  inoperative.**  In  shorty  the  age  at 
which  an  infant  shall  be  competent  to  perform  certain  acts,  civil 
or  military,  is  subject  to  legislative  provision.^ 


•T 


§  1027.  Infant's    Recognisance    for    Appearance    on    Criminal 
Charge. 

Partly  out  of  respect  to  statute  requirements,  and  partly,  no 
doubt,  because  it  is  beneficial  to  one  charged  with  crime  to  be 
allowed  to  enter  into  recognizance  for  his  persoiial  appearance  in 
court,  instead  of  suffering  close  confinement  meantime,  it  is  held 
that  a  minor  defendant  in  criminal  proceedings  may  bind  himself 
personally  by  such  recognizance,  entered  into  after  the  usual  form 
by  himself  and  his  sureties.'* 

§  1028.  Whether  Infant's  Contract  for  Service  Binds  Him. 

Apart  from  statutes  prescribing  differently,  and  minor  appren- 
tice acts  in  particular,"  the  executory  contract  of  a  minor,  made 
without  the  consent  of  his  parent  or  guardian,  for  employment 
for  a  certain  or  uncertain  time,  by  means  of  which  he  may  obtain 
necessaries  or  a  livelihood,  may  be  treated  perhaps  as  void  if  posi- 
tively disadvantageous  in  terms ;  *®  it  is  not  by  the  better  author- 
ities to  be  considered  as  absolutely  binding  upon  him,  however  fair 
and  advantageous  its  provisions,  to  the  extent  of  compelling  him 
to  fulfil  stipulations,  like  an  adult;  but  so  far  as  he  himself  is 
concerned  it  is  usually  voidable.*^  If  the  contract  were  made  by 
parent  or  guardian,  or  conformed  to  apprentice  lepslation,  the 
employer's  relation  as  to  such  a  party  would  of  course  be  different 


331;  Blunt  t.  Meleher,  2  Mass.  228; 
Bex  y.  Inhabitants  of  Wigston,  3  B. 
A  C.  484;  Owens  v.  Frager,  119  Ind. 
532;  Clark  ▼.  Ooddard,  39  Ala.  164; 
infra,  Part  VI.,  ch.  1. 

Sff.  5  Dowl.  &  By.  339;  6  T.  B. 
558;  Cro.  Jac.  494;  Cro.  Car.  179; 
Met.  Gontr.  66;  Bex  v.  Monntsorrel, 
3  M.  ft  8.  497.  Infant's  eovenant  to 
paj  a  reasonable  preminm  for  being 
tanght  the  business  enforced.  (1891) 
Myatt  V.  St.  Helene's  B.  B.  Co.,  2 
Q.  B.  369. 

S6i.  Snchy  e.  g.,  as  a  provision  for 


not  paying  wages  regnlarly.    Heakin 
y.  Morris,  12  Q.  B.  D.  352.     §  403. 

87.  A  minor's  contract  to  support 
his  bastard  chUd  held  binding,  be- 
cause statute  would  have  compelled  it 
Stowers  r.  Hollis,  83  Kj.  544. 

88.  State  ▼.  Weatherwax,  12  Kan. 
463;  404  n.  and  citations. 

89.  §  1026. 

40.  Begina  r.  Lord,  12  Q.  B.  755; 
supra,  §  1009. 

41.  See  Person  ▼.  Chase,  37  Vt.  647, 
and  other  cases  referred  to  in  eh  5, 
post. 
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In  this  country  the  cases  are  very  common  where  a  minor  is 
said  to  be  emancipated  and  entitled  to  contract  for  and  receive 
his  own  wages.  But  the  ^igiiificaiiioe  ofthe  word  **  emancipation  " 
is  not  exact;  and,  certainly,  the  legal  obligation  of  the  infant's 
contract  for  work  as  to  others  is  by  no  means  commensurate  with 
his  right  to  the  fruits  of  his  own  toil.*^  His  l^al  capacity  to  do 
acts  nece3sarily  binding  does  not  seem  to  be  enlarged  by  the  cir- 
cumstance that  his  father  ha«  given:  him  his  time.**  or  that  he 
serves  out  with  neither  parent  nor  guardian  to  assume  liabilities 
to  others  for  him.  ^ut  the  right  of  an  infant  nearly  of  age  and 
an  orphan  without  a  guardian,  to  recover  the  wages  due  him  under 
a  contract  for  his  services,  should  in  the  courts  be  favorablv 
regard^.^*  .  . 

4S.  As  to  the  more  general  effeet  Of  44.  Post,  ch.  5. 

a    child's   emancipation,   see    supra,         M.  Waugh  ▼.  Emefaon,  79  Ala.  895» 
Part  3,  eh.  5. 


.§  1030 


INFANCY. 
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CHAPTER  IV. 


TKB  INJURIES  AND  PRAUIMS  OF  INFANTS. 

BECnoN  1029.    DiTision  of  This  Chapter. 

1030.  Injuries  Committed  by  Infant;  Infant  Civilly  Besponsible. 

1031.  -  Immunity  for  Violation  of  Contract  Distinguished. 

1031a.  Same    Subject;    Infant's   Fraudulent   Bepresentationa   aa  t» 
Age,  fte. 

1032.  Estoppel  by  Misrepresentation  of  Age. 

1033.  Injuries,  Ac.,  Suffered  by  Infanta. 

1034.  Child's  Contributory  Negligence. 

1035.  Contributory  Negligence  of  Parent,  Protector,  Ac. 

1035a.  Arbitration,  Compromise  and  Settlement  of  Injuries  Committed 
or  Suffered  by  Infanta.    . 

§  1029.  Division  of  This.  Chapter. 

In  this  chapter  we  shall  treat,  first,  of  injuries  and  frauds  com- 
mitted by  an  infant;  second,  of  injuries  and  frauds  suffered  by 
an  infant. 

§  1030.  Injuries  Committed  by  Infant;   Infant  Civilly  Respon- 
sible. 

First,  as  to  injuries  and  frauds  committed  by  an  infant.  It  is 
a  general  principle  that  infancy  shall  not  be  permitted  to  protect 
wrongful  acts.  To  use  the  forcible  expression  of  Lord  Mansfield, 
the  privilege  of  infancy  is  given  as  a  shield  and  not  a  sword.** 
And  minors  are  liable,  not  only  for  their  criminal  acts,  but  for 
their  torts;  and  must  respond  in  damages  in  all  cases  arising 
ex  delicto  to  the  extent  of  their  pecuniary  means,  irrespective  of 
the  form  of  action  which  the  law  prescribes  for  redress  of  the 
wrong 


48 


46.  Zouch  ▼.  Parsons,  3  Bnrr.  1802. 

46  Watson  ▼.  Wrightsman,  26  Tnd. 
App.  437,  56  N.  E.  1864;  Daggy  ▼. 
Miller  (la.),  162  N.  W.  854. 

In  Kentucky  the  rule  is  limited  to 
eases  where  malice  is  not  a  necessary 
element^  since  infanta  are  not  pre- 
sumed to  be  capable  of  malice.  Ste- 
phens V.  Stephens,  172  Ky  780, 1S9  S. 
W.  1143;  Onidry  ▼.  Bavis,  6  La.  Ann. 
90;  McGreeyey  t.  Boston  Elevated 
By.  Co.  (Mass.),  122  N.  E.  278. 

An  infant  is  liable  for  a  penalty 


for  violation  of  a  militia  statata. 
Winslow  V.  Anderson,  4  Mass.  376; 
Caswell  V.  Parker,  96  Me.  39,  51  A. 
238 ;  BmnhoeM  ▼.  Brandea,  90  N.  J. 
Law,  31,  100  A.  163;  Hewitt  ▼.  Wai^ 
ren,  10  Hun  (N.  T.),  560;  People  v. 
Kendall,  25  Wend.  (N.  Y.)  399,  37 
Am.  D.  240;  Collins  ▼.  Gifford,  909 
N.  Y.  465,  96  N.  E.  721;  Sanm  v. 
Coffelt,  79  Va.  510;  Briese  ▼.  Maeeb- 
tie,  146  Wis.  89, 130  N.  W.  893;  Vmnt 
dies  V.  Woodard,  156  Wis.  843,  14S 
N.  W.  657;  Covault  ▼.  Nevntt,  UT 
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An  infant  is  then  as  fully  liable  aa  an  adult  in  an  action  for 
damages  occasioned  bj  injury  to  the  person  or  property  of  another 
by  his  wrongful  act*^  True,  as  it  has  been  observed  where  infants 
are  the  actors,  that  might  probably  be  considered  an  unavoidable 
accident,  which  would  not  be  so  where  the  actors  are  adults/' 
But,  says  a  writer,  where  the  minor  commita  a  tort  with  force,  be 
is  liable  at  any  age;  for  in  case  of  ^ivil  injuries  with  force,  the 
intention  is  not  regarded.** 

It  follows  from  what  we  have  said,  that  for  an  injury  occasioned 
by  an  infant's  negligence,  he  may  be  held  civilly  answerable.  As 
where,  in  sport,  he  discharges  an  arrow  in  a  school-room  where 
there  are  a  number  of  boys  assembled,  and  thereby  disables  an- 
other ;  *®  or  aims  a  missile  at  an  older  boy  and  accidentally  hits 
another  and  younger  one/^  And  even  though  under  seven  years 
of  age,  a  child  has  been  held  liable  in  trespass  for  breaking  down 
the  shrubbery  and  flowers  of  a  neighbor's  garden.'*  But  not  for 
turning  horses  which  were  trespassing  on  his  father's  land  into 
the  highway,  for  this  does  not  constitute  a  tort.'*  All  the  cases 
agree  that  trespass  lies  against  an  infant  And  minors  are  charge- 
able in  trespass  for  having  procured  others  to  commit  assault  and 
battery.'*  While,  furthermore,  an  ixifant,  as  we  have  seen,  can- 
net  be  sued  for  mere  breach  of  promise  to  marry,  one  old  enough 
to  commit  such  an  offence  is  liable  in  civil  damages  for  seduction, 
whether  accompanied  or  not  by  such  a  promise.'' 

But,  supposing  a  tort  to  have  been  committed  by  the  express 
command  of  the  father;    is  the  infant  then  liable?     So  it  was 


Wia.  113,  146  N.  W.  115;  Met.  Contr. 
49;  X  Addis.  Torts,  731;  8  T.  B.  335; 
2  Kent,  Com.  240,  241 ;  School  District 
T.  Bragdon,  3  Fost.  507;  BnU<;ck  v^ 
Babcock,  3  Wend.  391;  Oliver  v,  Me- 
Olellan,  21  Ala.  675. 

47.  Gonklin  v.  Thompson,  29  Barb. 
218. 

48.  Bullock  y.  Babcock,  3  Wend. 
391. 

49.  Beeve,  Dom.  Bel.  258.  See  Neal 
▼.  Gillett,  23  Conn.  437. 

An  infant  is  not  liable  to  arrest 
on  civil  process.  If,  however,  the  writ 
was  valid,  on  its  face,  the  infant  has 
no  right  of  action  against  one  aiding 
the  officer  in  making  the  arrest.  Gas- 
sier, Be,  139  Mass.  458,  461. 


60.  BuUoek  v.  Babcock,  3  Wend. 
391. 

51.  Peterson  v.  Haffner,  59  Ind. 
130;  Conwaj  ▼.  Beed,  66  Mo.  346. 

58.  Hucbting  v.  Engel,  17  Wis.  231; 
Huggett  V.  Erb,  148  N.  W.  805; 
OTjeary  v.  Brooks  Elevator  Co.,  7  N. 
D.  554,  41  L.  B.  A.  677  (holding  that 
a  child  maj  be  a  trespasser). 

58.  Humphrej  v.  Douglass,  10  Vt. 
71. 

54.  Sikes  v.  Johnson,  16  Mass.  389; 
Tifft  V.  Tifft,  4  Denio,  177;  Scott  v. 
Watson,  46  Me.  362. 

55.  Becker  y.  Mason,  93  Mich.  336; 
§  415;  Fry  v.  Leslie,  87  Va.  269. 


§    1030  mFANCT.  120(> 

tiaiought  in  a  Vermont  <ia6e,  where  tte  decision  nevertheless  rested 
on  a  different  ground/*  "An  infant,  acting  nnder  the  command 
of  his  father,  as  a  wife  in  the  presence  of  her  hnsband,  might  be 
excused  from  a  prosecution  for  crime,  if  it  srhould  appear  that  the 
intent  was  wanting,  or  that  he  was  acting  under  constraint ;  yet 
he  is  answerable  dviliUr  for  injuries  he  does  to  another."  *'  And 
more  recently  this  question  is  plainly  decided  in  Maine,  in  the 
aflSrmative.^*  In  Xorth  Carolina,  too,  it  is  held  that  the  infant 
cannot  defend  by  alleging  that  the  tort  was  committed  by  the 
direction  of  one  having  authority  over  him/*  On  the  other  hand, 
it  would  appear  that  an  infant  cannot  be  held  responsible  for  torts 
committed  by  persons  assuming  to  act  under  his  implied  authority ; 
in  other  words,  that  his  liability  is  not  to  be  extended  in  any  case 
beyond  acts  committed  by  himself  or  under  his  immediate  and 
express  direction/^ 

An  infant  in  the  actual  occupation  of  land  is  responsible  for 
nuisances  and  injuries  to  his  neighbor,  arising  from  the  negligent 
use  and  management  of  the  property.**  Or  for  wrongful  deten- 
tion of  premises/*  Nor  was  he  liable  for  breaking  a  borrowed 
carriage.*'  And  ejectment- may  be  maintained  against  an  infant 
for  disseisin,  that  being  a  tort. 

He  may  be  liable  for  libel.**  It  seems  that  he  may 
be  liable  for  negligence,  if  he  fails  to  exercise  that  degree 
of    care    which    one    of    his    age    would    ordinarily    exereise.** 

56.  Humphrey  v.  Douglass,  10  Vt.  White,  58  Xcb.  22,  78  K.  W.  369, 
71.  7$  Am.  St.  R.  64. 

57.  Per  Williams,  C.  J.,  xb.  The  owner  of  an  automobile  loan- 

58.  Scott  V.  Watson,  46  Me.  36^.  ing  it  to  an  infant  cannot  recover  for 

59.  Smith  v.  Kron,  ?6  N".  C.  392.  negligence  ill  its  operation.  Bran- 
Here  the  offence  was  trespass  upon  hoelzl  v.  Brandes,  90  N.  J.  Law,  31, 
another's  premises.  100  A*.  163. 

60.  Bobbins  v.  Mount,  4  Rob.  (N.  A  minor  who  buys  an  automobile 
Y.)  553;  Bumham  v.  Seavems,  101  and  later  disaffirms  is  not  liable  for 
Mass.  360.  his  unsMlfulHess  in  the  use  of  it,  but 

61.  1  Addis.  Torts,  731;  McCoon  v.  is  liable  for  tortious  acts  resulting  in 
Smith,  3  Hill,  147.  damage    to    the    car.     Woolridge   v. 

62.  McClure  ▼.  McChire,  74  Ind.  Lavoie  (N.  H.),  104  A.  346;  Young 
108.  V.  Muhling,  63  N.  Y.  S.  181,  48  App. 

63.  Schenck  v.  Strong,  1  So.  87.  Biv.  617   (holding  that  an  infant  is 

64.  Fears  v.  Riley,  148  Mo.  49,  49  not  liable  for  negligence  where  the 
6.  "W.  836.  act  was  not  wilful  and  intentional) ; 

65.  House  ▼.  Fry,  30  Cal.  App.  157,  Briese  v.  Maechtle,  184  Wis.  89,  130 
157  P.  500;  Hartnett  v.  Boston  Store  K  W.  89^. 

of  Chicago,  265  111.  331,  106  N.  E.  A  child  is  only  required  to  excr- 

837,  L.  R.  A.  1915C,  460;  Churchill  v.       else   that  degree   of  care  which  the 
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An  infaBl  i^  not,  however,  liable  for.  the  torts  of  an  agent. 


«« 


§  1031.  Immunity  for  Violation  of  Contract  Distinguished. 

The  eases  on  the  subject  of  an  infantas  torts  do  not  seem  quite 
consistent,  so  far  as  decisions  upon  the  facts  are  concerned;  but 
the  principle  which  runs  through  them  all  serves  to  harmonize 
the  apparent  contradictions.  This  is  the  principle:  that  the 
courts  will  hold  an  infant  liable  for  what  are  substantially  his 
torts,  but  not  for  mere  violations  of  a  contract,  though  attended 
with  tortious  results,  and  though  the  party  ordinarily  has  the 
right  to  declare  in  tort  or  contract  at  his  election.  It  must  be 
remembered  that,  for  his  contracts,  the  infant  is  not  ordinarily 
liable :  for  his  torte  he  is.  And  this  distinction  is  at  the  root  of 
the  legal  difficulty.  The  plaintiff  cannot  convert  anything  that 
arises  out  of  a  contract  into  a  tort,  and  then  seek  to  enforce  the 
contract  through  an  action  of  tort.  Therefore  was  it  held  that 
where  a  boy  hired  a  horse  and  injured  it.  by  immoderate  driving, 
this  was  only  a  breach  of  contract  for  which  he  was  not  liable.*^ 
And  where  in  a^a  exchange  of  horses  the  infant  had  falsely  and 
fraudulently  warranted  his  mare  to  b0  sound,  he  was  protected 
from  the  coaisequencee  on  the  same  principle/* 

The  English,  eases,  decided  many  years,  ago,  exhibit  a  strong 
disposition  to  apply  this  rule  in  favor  of  an  infant's  exemption* 
And  the  language  of  the  court  in  Manby  v.  Scott,  with  reference 
to  the  delivery  of  goods  to  an  infant,  and  suit  afterwards  for  trover 
and  conversipn,  was  that  the  latter  shall  not  be  chargeable :  "  for 
by  that  means  all  infants  in  England  would  be  ruined."  *•  Says 
a  judge,  deciding  a  case  on  the  same  general  principle,  "  the  judg- 
ment will  stay  forever,  else  the  wholp  foundation  of  the  common 


great  mass  of  children  of  the  same 
age  ordinarily  exercise  under  the 
same  eircnmstanees,  taking  into  ac- 
connt  the  experience,  eapaeitj,  and 
tindertsanding  of  the  child.  Briese 
V.  Maechtle,  146  Wis.  89,  130  N. 
W.  S93.  But  see  Lowery  ▼.  Cate, 
108  Tenn.  54,  «4  S.  W.  1068,  57 
L.  R.  A.  673,  91  Am.  St.  B.  744 
(holding  that  where  plaintiff's  grain 
v.as  destroyed  by  a  spark  from 
an  infant's  threshing  machine  en- 
<7tne,  which  was  without  a  spark  ar- 
ref«ter,    the    infant    was    not   liable, 


where  it  appeared  that  the  infant  was 
threshing  the  grain  under  a  contract 
with  plaintiff,  and  that  the  negli- 
gence was  not  wilful,  since  the  act 
took  place  nnder  a  Toidable  contract). 
«a  Covault  V.  NcTitt,  157  Wis.  113, 
146  N.  W.  1115. 

67.  Jennings  t.  BundaU,  8  T.  B. 
335. 

68.  Green  t.  Greenblank,  2  Marsh. 
485;  Howlett  v.  HasweU,  4  Campb. 
118;  Morrin  ▼.  Aden,  19  Vt.  505. 

69.  1  Sid.  129,  quoted  with  appro- 
bation in  Jennings  ▼   BundaU,  svpfo. 
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law  will  be  shaken.''  ^^  But  a  more  equitaUe  principle  pervades 
the  later  cases.  Thus  in  an  English  case,  where  one  twenty  years 
old  hired  a  horse  for  a  ride,  and  was  told  plainly  that  it  was  not 
let  for  jumping,  and  notwithstanding  caused  the  horse  to  jump  a 
fence  and  killed  the  animal,  be  was  held  liable  for  the  wrong.'^ 
And  in  Vermont  an  infant  was  held  answerable,  not  many  yeara 
ago,  where  he  hired  a  horse  to  go  to  a  certain  place  and  return  the 
same  day,  then  doubled  the  distance  by  a  circuitous  route,  stopped 
at  a  house  on  the  way,  left  the  horse  all  night  without  food  or 
shelter,  and  by  such  over-driving  and  exposure  caused  the  death  of 
the  horse.'*  This  is  the  Massachusetts  doctrine  likewise,'*  and 
that  of  other  States.'*  The  New  Hampshire  rule  is  that  the 
infant  bailee  of  a  horse  is  liable  for  positive  tortious  acta  wilfully 
committed,  whereby  the  horse  is  injured  or  killed;  though  not  for 
mere  breach  of  contract,  as  a  failure  to  drive  skilfully.'*  The 
distinction  to  be  relied  upon  is,  that  when  property  is  bailed  to  an 
infant,  his  infancy  protects  him  so  long  as  he  keeps  within  the 
terms  of  the  bailment ;  but  when  he  goes  beyond  it,  there  is  a  con- 
version of  the  property,  and  he  is  liable  just  as  much  as  thou^ 
the  original  taking  were  tortious.'* 

Chief  Justice  Marshall  pronounces  infancy  to  be  no  complete 
bar  to  an  action  of  trover,  although  the  goods  converted  be  in  the 
infant's  possession  in  virtue  of  a  previous  contract  **The  con- 
version is  still  in  its  nature  a  tort;  it  is  not  an  act  of  omission 
but  of  commission,  and  is  within  that  class  of  offences  for  which 
infancy  cannot  afford  protection."  "  This  doctrine  is  approved 
in  New  York  '*  and  in  Maine."  So,  in  England,  detinue  will  lie 
against  an  infant  where  goods  were  delivered  for  a  special  purpose 
not  accomplished.*^  And  the  general  rule  seems  to  be  now  well 
established  that  an  infant  is  liable  for  goods  intrusted  to  his  care, 
and  unlawfully  converted  by  him ;   though  as  to  what  would  con- 


70.  Johnson   v.   Pyc,  1   Keb.   905. 
8ee  n.  to  Howlett  ▼.  Haswell,  tupra, 

71.  Burnatd  v.  Haggis,  14  G.  B.  (N. 
8.)  45. 

72.  Totme  v.  Wiley,  23   Vt.   356. 
And  see  Ray  v.  Tubbs,  50  Vt.  688. 

78.  Homer  v.  Thwmg,  3  Pick.  492. 

74.  Freeman  y.  Boland,  14  B.  I.  39. 

75.  Eaton  v.  Hill,  50  N.  H.  235. 
7a.  Towne  v.  Wiley,  supra,  per  Bed- 
field,   J.     The   rule  is  otherwise  m 


Pennsylvania.  Penrose  ▼•  Carren,  2 
Bawle,  351.  An  infant  of  apparent 
discretion  was  not  allowed  to  defnmd 
upon  the  settlement  of  a  soity  where 
his  promise  had  been  relied  on,  ia 
Ca'dwallader  t.  MeClay,  37  Neb.  359. 

77.  Vasse  ▼.  Smith,  6  Craneh,  226. 

72.  Campbell  v.  Stakes,  2  Wend. 
137. 

79.  Lewis  ▼.  Littlefleld,  15  Me.  233. 

20.  Mills  ▼.  Graham,  4  B.  *  P.  140. 
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etitute  such  conversion,  the  authorities  are  not  agreed.*^  Thus  it 
is  held  that  while  a  ship-owner  cannot  sne  hi&  infant  flnpetcargo 
for  breach  of  instmetions  he  may  bring  trover  for  the  goods.®* 
And  an  infant,  prevailing  on  the  plea  of  infancy  in  an  action  on  a 
promissory  note  given  by  him  for  a  chattel  which  he  had  obtained 
by  frand  and  refused  to  deliver  on  demand,  has  still  been  rendered 
liable  to  an  action  of  tort  for  the  conversion  of  the  chattel ;  the 
original  tort  not  having  been  superseded  by  a  completed  contract.'* 
Eeplevin  would  lie  for  the  goods  even  where  a  suit  for  damages 
might  fail/*  For  stolen  money  and  stolen  goods  converted  into 
money^  an  infant  is  held  liable  in  assumpsit.®^  Yet  his  conversion 
of  specific  goods  should  be  carefully  distinguished  from  what  is  in 
substani^  a  breach  of  his  contract  to  sell  and  account  for  profits/* 

Where  an  action  for  money  had  and  received  was  brought 
against  an  infant  to  recover  money  which  he  had  embezzled.  Lord 
Kenyon  said  that  infancy  was  no  defence  to  the  action;  that 
infanta  were  liable  to  actions  ex  delicto,  though  not  ex  coniraetu, 
and  though  the  action  was  in  form  an  action  of  the  latter  descrip- 
tion, yet  it. was  in  point  of  substance  ex  delicto.^''  For  embezzle- 
ment of  funds,  therefore,  an  infant  may  be  considered  liable.** 
And  in  New  York,  and  some  other  States,  an  infant  is  held  re- 
sponsible in  tort  for  obtaining  goods  on  credit,  intending  not  to 
pay ;  *•  or  for  drawing  a  check  fraudulently  against  a  bank  where 
he  has  no  funds,  in  payment  of  his  purchase.*^  In  New  Hamp- 
shire, the  general  rule  is  stated  to  be,  that  if  false  representations 
are  made  by  an  infant  at  the  time  of  his  contract,  he  may  set  up 
infancy  in  defence ;  but  that  if  the  tort  is  subsequent  to  the  con- 
tract, and  not  a  mere  breach  of  it,  but  a  distinct,  wilful,  and  posi- 
tive wrong  of  itself,  then,  although  it  may  be  connected  with  a 
contract,  the  infant  is  liable.*^ 

The  test  is  always  whether  an  action  of  tort  can  be  made  out 


gl.  See  Story,  Bailments,  §  50;  2 
Kent,  Com.  241;  Baxter  v.  Bush,  29 
Vt.  465;  Sehonler,  Bailments. 

82.  Vassee  v.  Smith,  6  Cranch,  226. 

83.  Walker  v.  Davis,  1  Gray,  506. 
And  see  Fitts  v.  Hall,  9  N.  H.  441. 

8C  Badger  v.  Phinney,  15  Mass. 

359. 

85.  Shaw  Y.  Coffin,  58  Me.  254;  El- 
well  ▼.  Martin,  32  Vt.  217. 

86.  See  Manger  v.  Hess,  28  Barb. 


75.     And  see  Bnms  v.  HiU,  19  Ga. 
22. 

87.  Bristow  v.  Eastman,  1  Esp.  172. 

88.  ElweU  V.  Martin,  32  Vt.  217. 

89.  Wallace  v.  Morse,  5  Hill,  391, 
and  eases  cited.  But  the  rule  ap- 
pears otherwise  in  Indiana.  Boot  ▼. 
Stevenson's  Adm'r,  24  Ind.  115. 

90.  Mathews  ▼.  Cowan,  59  111.  341. 

91.  Fitts  ▼.  Hall,  9  N.  H.  441; 
Prescott  ▼.  Norris,  32  N.  H.  101, 
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without  regard  to  the  oontract.^^  To  maintain  an  action  of  tort 
against  an  inf  ant,  the  act  complained  of  must  be  whoUj  tortious.^ 
For  example,  an  action  for  false  warranty  or  other  breach  of  con- 
tract cannot  be  made  over  into  deceit  so  as  to  hold  the  infant** 
Conversely,  the  infant  caimot  escape  liability  for  deceit  on  the 
theory  of  a  false  warranty.*^  An  infant  is  liable  generally  for 
fraud,*^  but  mere  silence  of  a  minor  as  to  his  age  is  not  fraud  for 
which  deceit  can  be  maintained.*^ 

§  1031a.  Same  Subject;  Infant's  Fraudulent  Representations  as 
to  Age,  &c. 
The  plea  of  infancy  has  long  been  considered^  both  in  England 
and  this  country,  a  good  defence  to  an  action  for  fraudulent  repre- 
sentation and  deceit.  Thus,  the  rule  is,  that  an  infant  who  falsely 
affirms  goods  to  be  his  own,  and  that  he  had  a  right  to  sell  th^n, 
and  thereby  induces  the  plaintiff  to  purchase  them,  is  not  respon- 
sible.*' For  the  plea  of  infancy,  as  it  is  sometimes  said,  will 
prevail  when  the  gravamen  of  the  fraud  consists  in  a  transaction 
which  really  originated  in  contract.**  The  result  is  circumlocu- 
tion and  uncertainty,  oftentimes  in  trivial  matters.  And  it  is 
sometimes  held  that  such  an  action,  as  for  tort,  will  not  lie.* 

92.  Churchill  t.  White,  58  Neb.  22,  97.  Frank  Spangler  Co.  ▼.  Hanpt, 

78  N.  W.  369,  76  Am.  8t.  B.  64 ;  Low-  53  Pa.  Super.  545 ;  Oranman,  etc.,  Co. 

ery  v.  Cate,  108  Tenn.  54,  64  S.  W.  v.  Krienitz,  142  Wis.  556,  126  N.  W. 

1068,  57  L.  R.  A.  673.  50. 

98.  (19^11)  CollinB  ▼.  Gifford,  203  98.  Minority  does  not  prevent  the 
N.  Y.  465,  96  N.  E.  721;  Frank  adnlt  from  rescinding  where  the  in- 
Spangler  Co.  ▼.  Haupt,  53  Pa.  Super.  fant  makes  false  representations. 
Ct.  545;  Covault  ▼.  Nevitt,  157  Wis.  Pritchett  v.  Fife,  8  Ala.  App.  462,  62 
113,  146  N.  W.  1115;  Campbell  t.  S.  1001 ;  Brooks  v.  Sawyer,  191  Mas?. 
Perkins,  8  N.  T.  430;  Wilt  v.  Welsh,  151,  76  N.  B.  953;  Baymond  v.  Gene- 
6  Watts  (Pa.)  430;  Gilson  y.  Spear,  ral,  ete.,  Co.,  230  Mass.  54,  119  N.  £. 
38  Vt.  311,  88  Am.  D.  659.  359. 

94.  Brooks  v.  Sawyer,  191  Mass.  An  infant  securing  goods  by  fabe 
151,  76  N.  E.  953, 114  Am.  St.  B.  594;  representations  is  not  liable  in  trover. 
Hewitt  V.  Warren,  10  Hun  (N.  T.),  Slayton  v.  Barry,  175  Mass.  513,  56 
560;  Collins  v.  Gifford,  203  N.  Y.  465,  N.  E.  574,  49  L.  B.  A.  560 j  78  Am.  St. 
96  N.  E.  721,  38  L.  B.  A.  (N.  S.)  Eep.  510.  ButseeShenkeiuT.  Fubrman. 
202.  141  N.  Y.  S.  909,  80  Misc.  179;  Grove 

95.  Pritchett  v.  Fife,  8  Ala.  App.  v.  Nevill,  1  Keb.  778;  1  Addis.  Torts, 
462,  62  S.  1001 ;  Patterson  v.  Kasper,  661 ;  Prescott  v.  Norris,  32  N.  H.  101 ; 
148  N.  W.  690.  Morrill  v.  Aden,  29  Vt.  465.    But  see 

99.  Guidry  v.  Davis,  6  La.  Ann.  90 ;  Word  ▼.  Vance,  1  Nott  &  MeCord, 
Saum  V.  Coffelt,  79  Va.  719;  Patter-  197. 

son  V.   Kasper    (Mich.),   148  N.   W.  99.  Gilson  v.  Spear,  38  Vt.  311. 

690,  L.  B.  A.  19'i3A,  1221;  Elwell  v.  1.  Nash  v.  Jewett,  61  Vt.  501,  and 

Martin,  32  Vt.  217.  cases  cited. 
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§  iaS2.  Estoppel  by  Misrepresentation  of  Age. 

It  has  been  held  that  for  a  false  and  fraudulent  representation 
that  he  was  of  full  age  there  is  no  remedy  against  the  infant; 
whether  money  were  advanced  or  goods  intrusted  to  him  on  the 
strength  of  such  representation.^  The  reader  must  reconcile  the 
sense  of  these  rules  with  some  of  the  foregoing  cases  as  best  he 
may.  If  anything  be  needed  to  show  the  inadequacy  of  common- 
law  remedies  for  frauds  and  wilful  misrepresentations,  it  is  just 
such  maxims  as  these  which  have  been  perpetuated  from  the  old 
books. 

Upon  common-law  principle  it  may  well  be  said  that  while  an 
infant's  false  representation  of  full  age  or  other  material  fraud 
may  perhaps  constitute  a  separate  cause  of  action,  as  for  a  tort, 
it  will  not  render  his  contract  valid  so  as  to  estop  him  from  avoid- 
ing it,'  even  though  the  fact6  relied  on  a^  an  estoppel  would  sup- 
port an  action  in  tort,*  unless  he  has  attained  years  of  discretion, 
and  unless  the  act  be  intentionally  fraudulent.'  Some  courts  hold 
that  the  doctrine  of  estoppel  has  no  application  to  infants.*    Other 


8.  Johnson  v.  Pye,  1  Sid.  258 ;  Price 
T.  Hewett,  8  Exch.  146;  s.  c.  18  E.  L. 
&  Eq.  522;  Furley  v.  Rusaell,  10  N. 
H.  184;  Conroe  t.  Birdsall,  1  Johns. 
Cas.  127;  Merriam  v.  Cunningham,  11 
Cush.  40 ;  Brown  v.  McCune,  5  Sandf . 
224;  Carpenter  v.  Carpenter,  45  Ind. 
142.  As  to  an  infant's  false  repre- 
sentation of  age  when  marrying,  see 
§20. 

3.  Carpenter  v.  Carpenter,  45  Ind. 
142;  Conrad  v.  Lane,  26  Minn.  3S9; 
Heath  v.  Mahoney,  14  N.  Y.  Supr. 
100;  StudweU  V.  Shapter,  54  N.  T. 
249.  And. see  Whitcomb  v.  Joslyn, 
51  Vt.  79;  Hughes  v.  GaUans,  10 
Phila.  618;  Alvey  v.  Reed,  115  Ind. 
148,  17  N.  B.  265,  7  Am.  St.  R.  418; 
Lacy  V.  Pixler,  120  Mo.  383,  25  8.  W. 
206;  Ridge  way  ▼.  Herbert,  150  Mo. 
606,  51  S.  W.  1040,  73  Am.  St.  R. 
464;  Carolina  Interstate  Bldg.  &  Loan 
Ase'n  V.  Black,  ll9  N.  C.  323,  25  S. 
E.  975;  LaRose  v.  Nichols  (N.  J. 
Sup.),  103  A.  390;  International,  etc., 
Co.  V.  Connelly,  206  N.  T.  188,  99  N. 
E.  722;  Johnson  v.  Clark,  51  N.  T. 
R.  238,  23  Misc.  346;  New  York  Bldg. 


Loan  Banking  Co.  v.  Fisher,  45  N.  Y. 
S.  7?5,  20  Misc.  R.  242. 

The  absurdity  of  the  old  rule  is 
weU  illustrated  by  a  recsent  Massachu- 
setts decision  holding  that. where  an 
infant  leases  a  motorcycle  and  takes 
it  out  and  smashes  it  up  he  can  bring 
back  the  wreck  and  then  recover  all 
instalments  he  has  paid  thereon,  al- 
though the  contract  was  in  the  first 
place  made  in  reliance  on  his  writ- 
ten statement  under  oath  that  he  was 
of  age.  This  decision  is  an  encourage- 
ment to  young  crooks  and  seems  in 
defiance  of  common  sense  and  com- 
mon justice.  Knudson  v.  Gencrnl 
Motorcycle  Co.,  230  Mass.  54. 

4.  New  York,  etc.,  Co.  v.  Fisher,  45 
N.  Y.  S.  795,  20  Misc.  242. 

5.  Williamson  v.  Jones,  43  W.  Va. 
562,  27  S.  E.  411,  38  L.  R.  A.  694. 
64  Am.  St.  R.  891 ;  Headley  v.  Hoop- 
engarter,  60  W.  Va.  6^6,  55  8.  E.  744 

^.  Lyons  v.  First  Nat.  Bank,  101 
Ark.  368,  142  S.  W.  856;  Tobin  v. 
Spann,  85  Ark.  556,  109  S.  W.  534; 
Rowe  V.  Allison,  87  Ark.  206,  11?  S. 
W.    395;    Beauchan^p    y.   Bertig,    90 
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courts  assert  the. doctrine  broadly  tluit  ah  infant  may.  be  estopped 
from  dida^^rming  his  contract  in  any  ease  where  the  evidence 
plainly  and  convincingly  shows  the  presence  of  actaal,  active  and 
wilful  fraud  and  misrepresentation  deceiving  the  other  party  to 
his  dam^ga^ 

Chancery,  Han /Hi  Tig  its  weapons  with  more  freedom,  is  accom- 
plishing results  in  this  respect  more  wid^ely  useful  The  doctrine 
of  the  English  equity  courts  appears  to  have  been,  for  years,  that 
where  payment  is  made  to  one  falsely  representing  himself  as  an 
infant,  this  is  a  discharge  for  the  sum  paid ;  but  that  where  there 
was  no  such  misrepresentation  the  trustee  still  remains  liable; 
the  mere  belief  that  one  was  of  age,  of  course,  affording  no  ground 
of  justification.'  An  English  bankruptcy  case  of  modem  date 
carries  the  principle  still  farther;  far  enough  to  startle  those  who 
have  reposed  upon  the  assurance  that  the  ancient  judgments  '^  will 
stay  forever."  A  young  man,  who  from  his  appearance  might 
well  have  been  taken  to  be  more  than  twenty^me  yeare  of  age, 
engaged  in  trade,  and  wished  to  borrow  or  to  obtain  credit,  and 
for  the  purpose  of  doing  so  represented  himself  to  the  petitioner, 
expressly  and  distinctly,  as  of  the  age  of  twenty-one.  It  was  held 
that,  whatever  the  liability  or  non-liability  of  the  infant  at  law, 
he  had  made  himself  liable  in  equity  to  pay  that  debt.*  But  in  a 
somewhat  later  case,  not  inconsistent  with  these  others,  it  was  held 


Ark.  351,  lid  S.  W.  75;  Kirkham  v. 
Wlieeler-Oflgoocl  Co.,  39  Wash.  415,  81 
P.  869. 

7.  Bunel  v.  O'Day,  125  F.  303. 

Where  plaintiff  was  indebted  to 
defendants  for  goods  sold  to  him 
while  conducting  a  grocery  and  meat 
market,  and  while  indebted  to  them 
left  the  State  for  the  pnrpose,  as  he 
alleged,  of  buying  some  hay  to  be 
shipped  to  the  town  in  which  he  re- 
sided, and  a  third  party  sold  all  the 
property  in  the  store  to  defendants, 
they  believing  at  the  time  that  plain- 
tiff had  absconded,  and  also  believing 
that  the  third  party  was  a  partner  of 
plaintiff,  where  there  was  no  evidence 
that  plaintiff  had  induced  sneh  third 
party  to  make  the  representations 
that  he  had  absconded  or  abandoned 
his  property,  he  was  not  estopped  by 
the  dreuniBtanees  from  asserting  his 


minority.  Barbieri  ▼.  Messner,  105 
Minn.  102,  118  N.  W.  258;  I^ake  v. 
Perry,  95  Miss.  550,  49  So.  569. 

Where  an  infant  19  years  of  age, 
in  consideration  of  employment  by  a 
milk  company,  contracts  not  to  solidi 
business  from  the  cnstomers  of  the 
employer  within  three  years  after 
leaving  its  employ,  an  injunction  will 
lie  to  restrain  him  from  violating  the 
agreement.  Mutual  Milk  ft  Cream 
Co.  V.  Prigge,  98  N.  Y.  S.  458,  111 
App.  Div.  652. 

8.  Overton  ▼.  Bannister,  3  Haxe, 
503 ;  Stikeman  v.  Dawson,  1  De  G.  ft 
S.  90. 

9.  In  re  Unity  and  Banking  Aaso- 
eiation,  3  De  G.  ft  J.  63  (1858). 
Lords  Justices  Bruce  and  Turner  con- 
curred in  this  opinion,  both  expressiBg 
some  reluctance  in  giving  the  judg- 
ment. 
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that  on  infant's  settlement  upon  his  wife  might  be  avoided  by  him 
on  arriving  at  majority,  notwithstandisig  there  iivas  some  evidence 
that  he  fraudulently  misstated  his  age  to  her  solicitor ;  the  fact 
being,  however,  that  she,  a  widow  of  thirty-two,  knew  perfectly 
well  that  he  was  tmder  age,  and  was  not  misled  by  his 
representations.^^ 

The  result  of  these  late  English  decisions  is  to  reopen  in  that 
country  the  whole  subject  of  an  infant's  liability  on  his  fraudulent 
misrepresentations;  and  considerable  uncertainty  appears  to  per- 
vade the  latest  common-law  decisions  in  that  country,  which  inci- 
dentally bear  upon  the  subject/^  Whether  the  new  or  the  old 
doctrine  is  in  the  end  to  prevail,  it  is  too  early  yet  to  say ;  but  a 
collision  has  come,  towards  which  equity  and  the  commoii  law  were 
fast  tending.  Much,  however,  depends  upon  the  position  in  which 
the  infant's  liabilities  are  presented  in  court. ^* 

The  civil-law  doctrine  is  clearly  that  if  a  minor  represents  him- 
self of  age,  and  from  his  person  he  appears  to  be  so,  any  contract 
made  with  him  will  be  valid ;  and  the  law  protects  those  who  are 
defrauded,  not  those  who  commit  fraud."  And  such  was  the 
Spanish  law  as  formerly  prevalent  in  our  Southwestern  States/* 
In  a  Maryland  case,  too,  we  find  the  suggestion  that  if  an  infant 
forms  a  pattnership  with  an  adult  he  holds  himself  out  fraudu- 


10.  Nelson. T.  Stoeker,  4  De  O.  ft  J. 
458  (1850).  Lord  Justice  Turner, 
commenting  upon  the  ease,  said: 
^' There  ean  te  no  doubt  that  it  is 
morally  wrong  in  an  infant  of  com- 
petent age,  as  it  is  in  any  other  per- 
son, to  make  any  false  representa- 
tion whatever;  bnt  the  obserranee  of 
obligations  or  duties  whieh  rest  only 
upon  moral  grounds  eannot  be  en- 
ioreed  in  chancery.  Some  wrong  or 
injury  to  the  party  eomplaining  must 
be  shown.''  He  further  observes: 
^'The  privilege  of  infancy  is  a  legal 
privilege.  On  the  one  hand,  it  can- 
not be  used  by  infants  for  the  pur- 
poses of  fraud.  On  the  other  hand, 
it  cannot,  I  think,  be  allowed  to  be 
infringed  upon  by  persons  who,  know- 
ing of  the  infancy,  must  be  taken  also 
to  knois7  of  ..the  legal  consequences 
wfaiich  attach  to  it."  Ih.,  p.  465.  Bee 
Inman  ▼.  Inman,  L.  B.  15  Eq.  260. 


11.  See  DeBoo  ▼.  Foster,  12  C.  B. 
(N.  S.)  872  (1862) ;  Wright  ▼.  Leon- 
ard, 11  C.  B.  (N.  S.)  258. 

Id.  Thus,  recently,  where  an  infant, 
had  obtained  a  lease  on  a  false  rep- 
resentation that  he  was  of  full  age, 
it  was  held  in  chancery  that  the  lease 
must  be  declared  void  and  possession 
given  up,  and  the  infant  enjoined 
from  parting  with  the  furniture;  but 
that  the  infant  could  not  be  made 
liable  for  use  and  occupation.  Lem- 
pri^re  v.  Lange,  L.  B.  12  Oh.  D. 
675. 

18.  1  Dom.|  pt.  1,  b.  4,  tit  6,  §  2. 

14.  See  able  discussion  of  this  sub- 
ject by  Hemphill^  C.  J.,  Kilgore  v. 
Jordan,  17  Tex.  341.  There  is  not 
anothv  American  case  to  be  found 
where  this  subject  is  so  fully  dis- 
cussed, in  its  civil-law,  common-law, 
and  English  equity  bearings  (1870). 
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lently  lo  the  world."  In  Texas^  the  fraudulent  representations  o£ 
an  infant  are  binding  upon  him.'*  Intimations  are  sometimes 
found  in  the  courts  as  to  gross  frauds  which  might  bind  an  infant**' 
And  in  Kentucky,  not  long  since,  the  court  refused  to  allow  a  deed 
made  by  a  wife  and  her  husband  to  be  avoided  on  the  ground  of 
the  wife's  infancy,  when,  to  induce  the  innocent  purchaser  to  take 
the  land,  she  and  her  husband  had  made  oath  before  a  magistrate 
that  to  the  best  of  their  knowledge  and  information  she  was  more 
than  twenty-one  years  old.  This  was  a  righteous  decision.^*  In 
some  other  States  an  infant  nearly  of  age  who  entraps  another  into 
a  purchase  or  mortgage  loan  by  direct  participation  in  a  fraud  as 
to  his  or  her  age,  has  been  estopped  in  chancery  from  attacking  the 
title  to  the  land  afterwards  on  that  ground,  and  thereby  perpe- 
trating a  fraud.'*  Beyond  this  there  seems  increased  authority 
for  asserting  that  the  American  doctrine  on  this  subject  is  unset- 
tled, and  that  it  responds  to  the  change  now  going  on  in  the  Englisii  * 
courts.***  But  an  equity  court  in  Xorth  Carolina  refused,  not 
many  years  since,  to  compel  specific  performance  of  an  infant's 
contract  on  the  alleged  ground  of  fraudulent  misrepresentation  of 
his  father  and  himself,  that  he  was  of  full  age;  following  the  old 
common-law  rule  instead  of  opposing  it.^'     And  in  many  States 

15.  Kemp  v.  Cook,  18  Md.  130.  The  In  Lacy  v.  Pizler,  120  Mo.  383,  aaeh 
remark  is  quoted  as  that  of  Lord  an  issue  is  not  clearly  presented. 
Mansfield,  in  Oibbs  t.  Merrill,  3  80.  In  several  of  the  latest  Ameri- 
Taunt.  307,  but  this  must  be  an  error,  can  cases  the  disposition  is  strong  to 
as  no  such  language  appears  in  the  hold  an  infant  apparently  of  age  and 
case  referred  to,  while  the  decision  in  fact  nearly  so,  liable  f ^r  the  conse- 
went  upon  totally  different  ground.  quenees  of  his  fraudulent  misrepreon* 
As  to  a  partnership  where  the  infant  tation  on  that  point.  In  Indiana  an 
deceived  the  adult  concerning  his  age,  infant  who  by  falsely  stating  himiielf 
tsee  Bush,  etc.  v.  Linthicum,  59  Md.  to  be  of  age  obtained  property  for 
,S44.  which  he  gave  his  worthless  note  and 

16.  Kilgore  ▼.  Jordan,  17  Tex.  341 ;  mortgage,  is  held  liable  to  an  action 
Carpenter  v.  Pridgen,  40  Tex.  32.  for  deceit.     Bice  v.  Boyer,  108  Ind. 

17.  Stoolfos  V.  Jenkins,  12  S.  &  B.  472;  cf.  Baker  t.  Stone,  136  Maas. 
399;  2  Kent,  Com.  241.  And  see  405,  where  the  infant  did  not  mis- 
Sterling  V.  Adams,  3  Day,  411;  Da-  represent,  but  merely  knew  that  tho 
vies,  J.,  in  Henry  v.  Root,  23  N.  Y.  adult  supposed  him  to  be  of  age.  Im 
544.  New    Jersey    an   infant   ward   wlio 

16.    Schmitheimer    v.    Eiseman,    7  fraudulently    procured    a    settlement 

Bush,  298.  from  his  guardian  by  a  similar  falae- 

19.  Ferguson  v.  Bobo,  54  Miss.  121.  hood   was  not   allowed   to   repudiate 

Here  the  fraud  appears  to  have  been  that  settlement  on  attaining  majority. 

perpetrated  without  any  positive  mis-  Hayes  v.  Parker,  41  N.  J.  Ijq.  630. 

<«tafpmcnt  as  to  age.     A  clearer  and  21.  Dibble  v,  Jones,  5  Joaes  £q. 

later  ease  is  Pemberton  Building  As-  389. 
sociation  v.  Adams  (1995),  N.  J.  Eq. 
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still  an  mfant  will  not  thus  be  deba2;red  from  disaffinning  hift 
conveyance  at  majority.** 

But  our  American  statutes  sometimes  quicken  the  infant's  sense 
of  honor.  Thus,  in  Iowa,  it  is  ^lacted  that  one  who,  in  selling 
real  estate^  represents  himself  to  he  of  full  age,  and  induces  the 
grantee  to  buy  on  the  strength  of  that  representation,  cannot  after- 
wards disaffirm  his  contract  on  the  ground  of  infancy.**  It  would 
be  well  if  similar  statutes  were  enacted  in  every  State.  We  as- 
sume, of  tsourse,  in  general,  that  the  infant  thus  misrepresenting 
has  leached  years  of  discretion  and  in  appearance  might  be  taken 
for  an  adult. 

It  may  now,  howevfer,  be  said  generally  that  where  a  minor 
ropresents  himself  to  be  of  full  age,  the  doctrine  of  estoppel  will 
apply  under  certain  conditions,^*  but  not  where  he  falsely  repre- 
sents that  his  disability  has  been  removed  under  a  statute.*'  To 
rflise  an  estoppel  the  misrepresentation  must  be  express.**  Mere 
silence  is  not  enough,*'^  even  though  the  infant  ought  to  speaL** 

The  same  may  be  true  where  the  information  is  given  unwill- 
S2.  Sims  T.  Ilverliardt,  102  TJ.  S.         85.  WUkinson  ▼.  Buster,  124  Ala. 
Supr.  300.  574,  26  So.  940. 


as.  Prouty  V.  Edgar,  6  la.  353. 

24.  Ooff  V.  Murphy,  153  Ky.  634, 
156  e.  W.  95;  Turner  v.  Stewart,  149 
Ky.  15,  147  S.  W.  772;  Asher  v.  Ben- 
nett, 143  Ky.  361,  136  8.  W.  879; 
County  Board  of  Education  ▼.  Hens- 
ley,  147  Ky.  441,  144  S.  W.  63;  Edgar 
V.  Gertison  (Ky.),  112  S.  W.  831; 
Adkins  v.  Adkins  (Ky.),  210  S.  W. 
462. 

It  has  been  held  to  be  otherwise 
where  in  a  conveyance  to  a  father  to 
enable  him  to  become  surety  the  in- 
fant recites  that  he  is  of  age,  and 
where  the  court  accepted  the  father 
as  such  surety  on  the  faith  of  the 
recital,  as  well  as  on  the  infant's  own 
testimony  in  open  court  to  the  same 
effect.  Damron  t.  Com.,  110  Ky.  268, 
ei  S.  W.  459,  96  Am.  St.  B.  453 ;  Lake 
V.  Perry,  95  Miss.  550,  49  S.  569; 
Commander  y.  Brazil,  88  Miss.  668, 
41  S.  497;  Ostrander  t.  Quin,  84  Miss. 
230,  36  So.  257,  105  Am.  St.  B.  426; 
La  Bosa  ▼.  Nichols  (N.  J.),  105  A. 
201;  Grauman,  etc.,  Co.  v.  Krienits, 
142  Wis.  556,  126  N.  W.  50. 


«6.  Grauman,  etc.,  Co.  v.  Krienitz, 
142  Wis.  556,  126  N.  W.  50. 

27.  Frank  Spangler  Co.  v.  Haupt, 
53  Pa.  Super.  Ct.  545;  Headley  ▼. 
Hoopengamer,  60  W.  Va.  626,  55  S. 
E.  744;  Grauman,  etc.,  Co.  v.  Krie- 
nitz, 142  Wis.  556,  126  N.  W.  50. 

If  a  minor  merely  fails  to  impart 
information  as  to  his  age  and  uses  no 
artifice  to  induce  the  other  party  to 
enter  into  the  contract,  the  doctrine 
of  estoppel  does  not  apply.  Grauman, 
etc.,  Co.  ▼.  Krienitz,  142  Wis.  556, 126 
N.  W.  50. 

88.  Grauman,  etc.|  Co.  ▼.  Krienitz, 
142  Wis.  556,  126  N.  W.  50. 

The  rule  that  an  infant  may  bind 
himself  by  his  actual  fraud,  but  not 
by  mere  conduct  or  silence  when  he 
ought  to  speak,  is  an  exception  to  the 
rule  that  an  infant  cannot  bind  him- 
self by  estoppel,  and  is  confined  to 
eases  where  the  infant  is  in  fact  de- 
Tcloxed  to  the  condition  of  actual  dis- 
cretion, and  to  eases  of  actual  fraud, 
and  where  the  contract  or  transac- 
tion is  beneficial.    Grauman,  etc.,  Co. 
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.  "^     "^>  rai^se  an  estoppel,  the  contract  must  be  fairly  made^ 

:*e  vViLsiJeration  adequate.*®     There  must  be  a  fraudulent 

...tAii  v>n  iti^  part  of  the  infant/^  and  the  nusrepresentatioii  must 

^  r^:ed  on  and  must  induce  the  contract*^     The  act  relied  <hi  as 

^t  ^KLic^ppel  must  be  that  of  the  infant  himself.*'     Where  the  other 

*ojriy  knew,  or  as  a  reasonable  and  prudent  man  should  hare 

<nown  of  the  infantas  non-age,  the  latter's  misrepresentation  will 

*jLot  estop  him/^  but  he  is  allowed  to  rely  som^ewhat  on  the  fact  that 

the  minor  is  well  grown,  so  that  his  appearance  indicatee  fuU  age 

to  a  person  of  ordinary  prudence.**     Where  the  contract  is  wholly 

void,  it  cannot  be  validated  by  an  estoppel.** 

▼.  Ejrienitz,  ^42  Wis.  556,  126  N.  W.      father's  misrepresentatioii  of  his  age, 

if  in  his  presence  and  without  objee- 
tion  bj  him.  United  States  Inv.  Co. 
V.  Ulriekson,  84  Miim.  14,  86  K.  W. 
613,  87  Am.  St  B.  326;  Wallaee  v. 
Wallace  (N.  J.),  75  A.  770. 

84.  Putnal  v.  Walker,  61  ria.  720, 
55  So.  844,  36  L.  R  A.  (N.  8.)  33; 
Asher  v.  Bennett,  143  Kj.  861,  136 
S.  W.  879;  Lake  v.  Perry,  95  Misfli 
550,  49  So.  569. 

85.  In  Arkansas  a  different  eonebi* 
sion  is  drawn  from  the  appearanee  of 
fuU  age.  Beauehamp  ▼.  Beitig,  90 
Ark.  351,  119  S.  W.  75. 

Where  a  married  infant 
beard  and  every  appearanea  of 
of  age  joined  in  a  conv^anee  of  his 
interest  of  trees  and  took  an  active 
part  in  the  negotiations  and  assisted 
in  counting  and  branding  the  trees 
and  received  his  part  of  the  purchase 
price,  he  was  estopped  from  reljing 
on  his  infancy  to  defeat  the  grantee's 
title  without  returning  the  considera- 
tion. Smith  y.  Cole,  148  Ky.  138, 146 
S.  W.  30;  Commander  ▼.  Brazil,  88 
Miss.  668,  41  So.  497;  La)Le  v.  Penyi 
95  Miss.  650,  49  So.  569 ;  La  Boaa  t. 
Nichols  (N.  J.),  105  A,  201.  But 
see  Frank  Spangler  Co.  v.  Hanpt,  53 
Pa.  Super  545  (holding  that  the  fact 
that  the  minor  appears  to  be  of  age 
does  not  estop  him  if  he  makes  ne 
representation. 

36.  Hakes,  etc,  Co,  ▼•  Lgroas,  168 
CaL  557,  137  P.  911* 


50. 

29.  International,  etc.,  Co.  v.  Doran, 
80  Conn.  307,  68  A.  255.  But  see 
County  Board  of  Education  v.  Hens- 
ley,  147  Ky.  447,  144  S.  W.  63  (hold- 
ing that  a  false  answer  to  a  question 
as  to  a  minor's  age  was  ground  for 
estoppel). 

80.  Edgar  v.  Qertison  (Ky.  1908), 
112  S.  W.  831;  Asher  v.  Bennett>  143 
Kj,  361,  136  S.  W.  879  j  Goff  v.  Mur- 
phy, 153  Ky.  634,  156  S.  W.  95. 

31.  Putnal  V.  Walker,  61  Fla.  720, 
55  So.  844. 

32.  Putnal  v.  Walker,  61  Fla.  720, 
55  So.  844;  Counly  Board  of  Educa- 
tion V.  Hensley,  147  Ky.  441,  144  S. 
W.  63;  Commander  v.  Brazil,  88  Miss. 
668,  41  S.  497;  Lake  v.  Perry,  95 
Miss.  550,  49  S.  569;  Ostrander  v. 
Quinn,  84  Miss.  230,  36  S.  257,  105 
Am.  St.  B.  426;  La  Bosa  v.  Nichols 
(N.  J.),  105  A.  201;  Headley  v. 
Hoopengarter,  60  W.  Va.  626,  65  S. 
E.  744;  Grauman^  etc.,  Co.  v.  Krie- 
nltz,  142  Wis.  556,  126  N.  W.  60. 

38.  A. conveyance  by  the  heirs  of  a 
decedent  at  the  instance  of  the  widow 
will  not  estop  the  minor  children  from 
having  assigned  to  them  a  year 's  sup- 
port from  the  estate  of  their  de- 
ceased father.  Jones  v.  Cooner,  137 
Ga.  681,  74  8.  E.  51;  Goff  v.  Mur- 
phy, 153  Ky.  634,  156  S.  W.  95; 
Howard  v.  Sebastian,  143  Ky.  237, 
136  S.  W.  226. 

A   minor  may  be  barred   by  his 
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§  1033.  Injuries,  Ac,  Suffered  by  Infants. 

Second,  As  to  in j  uries  and  frauds  suffered  by  infants.  Infants 
have  a  right  to  sue,  by  guardian  or  next  friend,  to  recover  damages 
for  injuries  done  to  person  or  property  by  the  tortious  acts  of 
another ;  and  the  ordinary  principles  of  law,  in  this  respect,  as  to 
contributory  negligence,  apply  to  them  as  to  adults.*^  But  by 
reason  of  their  tender  years,  their  rights  and  remedies  receive  a 
somewhat  peculiar  treatment  in  the  courts,  as  we  proceed  to  show. 
In  actions  for  n^ligonce  he  must  show  due  care.** 

§  1034.  Child's  Contributory  Negligence. 

Thus  it  is  held  that  a  child  eight  years  old  may  sue  one  who 
sells  and  delivers  to  him  a  dangerously  explosive  substance,  such   ' 
as  gunpowder,  though  upon  his  own  request."     Such  actions  are 
grounded  upon  the  ignorance  of  the  child  and  the  negligence  of 
those  who  fail  to  regard  it. 

The  principle  involved  is  precisely  that  of  the  case  where  a  man 
delivers  a  cup  of  poison  to  an  idiot  or  puts  a  razor  into  the  hand 
of  an  infant.  The  child  uses  that  ordinary  care  of  which  he  is 
presumed  capable  at  his  age ;  and  though  this  may  amount,  logi- 
cally, to  actual  carelessness  as  applied  among  adults  to  the  ordinary 
transactions  of  life,  his  right  of  action  is  not  thereby  forfeited.*^ 


87.  Wilmot  T.  MePadd6n,  78  Conn. 
276,  61  A.  1069 J  Allaire  v.  St.  Luke's 
Hospital,  184  111.  359,  56  N.  E.  638, 
48  L.  R.  A.  225,  75  Am.  St.  R.  176; 
McGreoTey  t.  Boston  Elevated  'Bf, 
Co.  (Mas3.)j  122  N.  E.  278. 

An  infant  injured  by  negligence 
while  en  ventre  sa  mere  cannot  recover 
if  at  the  time  of  the  acaident  she  was 
a  foetus  too  young  to  have  been  bom 
vivable.  LJpps  v.  Milwaukee  Electric 
Ry.  &  Light  Co.,  164  Wis.  272,  159 
N.  W.  916.  To  the  same  effect  see 
Nugent  V.  Brooklyn  Heights  R.  Co., 
139  N.  Y.  S.  367,  154  App.  IMv.  667; 
1  Addis.  Torts,  712. 

The  youth  of  a  person  InjuTed  does 
not  extend  the  liability  of  the  person 
causing  the  injury,  for  the  tortious 
acts  of  his  servants.  Sherman  v.  Han- 
nibal R.,  72  Mo.  62.  And  see  po^. 
Part  VT,  ch.  4,  As  to  prosecuting 
such  suits  by  next  friend,  &c.,  see  § 
450. 
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As  to  action  for  malpractice  in 
treating  an  infant,  see  Force  v.  Greg- 
ory, 63  Conn.  167.  The  fact  that  the 
plaintiff  is  a  minor  and  incapable  of 
contracting  for  the  service,  or  that 
the  father  called  the  physician,  con- 
stitutes no  defence.  Lb.;  Harris  v. 
McNamara,  97  Ala.  181.  Injury  to 
a  young  child  by  leaving  team  un- 
hitched. Westerfield  v.  Levi  Bros., 
43  La.  Ann.  63.  Instigating  a  young 
child  to  do  an  injurious  thing.  Rosen- 
berg V.  Durfee,  87  Cal.  545. 

Where  a  suit  is  prosecuted  on  an 
infant's  behalf  to  recover  for  fraud 
practised  upon  him,  it  is  no  defence 
that  he  has  not  rescinded  the  contract 
or  returned  the  property  received. 
Shuford  V.  Alexander,  74  Ga.  293. 

88.  Carapaiiy  v.  Brayton,  171  App. 
D.  63,  156  N.  Y.  S.  1010. 

89.  Carter  v.  Towne,  98  Mass.  567. 
40.  Byrne  v.  New  York  Central  B., 

88  N.  Y.  620. 
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A  child  between  seven  and  fourteen  years  of  age  is  presumed 
incapable  of  contributory  negligence,  and  those  seeking  to  apply 
the  doctrine  to  him  have  the  burden  of  showing  his  maturity  and 
capacity/*  Whoever,  then,  would  avoid  a  suit  like  this  must 
regulate  his  own  discretion  to  suit  the  party  With  whom  he  deals, 
and  act  at  all  times  with  befitting  prudence.  Due  average  care, 
according  to  age,  sex,  and  capacity,  is  all  that  the  law  exacts  of 
any  child  of  tender  years,  and  not  the  average  standard  for  adults, 
in  judging  of  the  child's  contributory  negligence;  and  wherever 
there  is  danger  to  which  the  infant  exposes  himself,  it  is  material 
to  consider  whether  his  jud^ent  and  reflection  were  sufficiently 
matured  to  make  that  danger  obvious.*^  Children  uiider  four  can 
'^ardly  be  capable  of  prudence  or  rashness  at  all  as  to  themselves. 

But  there  are  cases  where  the  child  himself  may  have  no  right 
.'^  action  for  injuries  received, —  as  if  he  be  technically  a  tres- 
passer, and  meddling  with  property  which  does  not  belong  to  him. 
Of  this  rule  an  English  case  affords  an  example,  where  a  boy,  four 
years  old,  coming  from  school,  saw  a  machine  exposed  for  sale  in 
a  public  place,  and  by  direction  of  his  brother,  seven  years  old, 
placed  his  fingers  within  the  machine  whilst  another  turned  the 
crank  and  thereby  crushed  his  fingers;*'  the  court  held  that  no 
action  would  lie.  But  if  the  trespass  of  the  infant  does  not  sub- 
stantially contribute  to  produce  the  injury,  it  would  appear  that 
no  defence  can  be  legally  interposed  on  this  ground.**  Thus  the 
mere  fact  that  a  youth  gets  upon  a  railroad  car  intending  to  ride 
without  paying  fare  is  held  not  to  bring  the  ca«e  within  the  rule  of 
trespass  or  contributory  negligence.**^  And  late  American  cases 
go  so  far  as  to  assert  that  a  young  child,  even  though  a  technical 
trespasser,  may  recover  for  injuries  where  an  adult  might  not; 


41.  Richmond  Traction  Co.  v.  Wil- 
kinson, 101  Va.  394,  43  S.  E.  622. 

42.  RailroacI  Co,  v.  Young,  83  Ga. 
i2;   120  N.  Y.  526;  Illinois  Central 

R.  V.  Slater,  129  111.  91;  Greenway  v. 
Conroy,  160  Pa.  St.  185;  Reed  v.  City 
of  Madison,  83  Wis.  171;  Brazil  Bl. 
Coal  Co.  V.  Gaffney,  119^  Ind.  455j 
O.  C.  &  S.  F.  Ry.  Co.  v.  McWhister, 
77  Tex.  356;  De  Cordova  t.  Powter, 
123  N.  Y.  645  In  setting  a  child  to 
perform  a  dangerous  serviee  the  ahoTe 
principle  applies,  and  due  warning  is 
at  least  incumbent  upon  the  employer 


in  such  case.  Brazil  Bl.  Coal  Co.  ▼. 
Gaffney,  119  Ind.  455;  Rhodes  y. 
Railroad  Company,  84  Ga.  320;  Emms 
Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark. 
232;  Texas  &  Pacific  Ry.  Co.  t.  Brick, 
83  Tex.  598. 

48.  Mangan  v.  Atterton,  L.  B.  1  Ex. 
239.  And  see  Hughes  t.  McFie,  2  H. 
&  C.  744 ;  33  L.  J.  (Ex.)   177. 

44.  See  Daley  ▼.  Norwich  Sb  Worces- 
ter R.  R.  Co.,  26  Conn.  591. 

45.  Kline  v.  Central  Pacific  R.  B. 
Co.,  37  Cal.  400.  See  Townley  ▼•  Chi- 
cago R.,  53  Wis.  626. 
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and  this  upon  the  ground  that  the  defendant  had  placed  something 
dangerous  or  in  a  dangerous  condition  to  which  children  were 
readily  attracted/* 

§  1035.  Contributory  Negligence  of  Parent,  Protector,  &c. 

Another  and  the  more  common  class  of  exceptions  consists  of 
cases  where  the  parents  or  other  persons  having  charge  of  the  child 
have  been  guilty  of  negligence.  The  rule  of  N^ew  York,  Massa- 
chusetts, Illinois,  and  some  other  States,  is  that  a  child  too  young 
to  have  discretion  for  himself  cannot  recover  if  his  protector  fails 
to  exercise  ordinary  care,  but  that  he  may  if  he  uses  such  care  as 
is  usual  with  children  of  the  same  age,  and  the  protector  exercises 
ordinary  care  besides.*'  The  English  rule,  as  formerly  understood, 
does  not  take  into  consideration  the  circumstance  of  the  protector's 
negligence  at  all.**  And  in  various  American  States  the.  child's 
exercise  of  ordinary  care  appears  alone  to  be  regarded.*®  The 
latest  English  cases,  however,  lean  toward  the  doctrine  first  above 
stated.  Thus,  when  the  child,  at  the  time  of  injury,  was  in  the 
care  of  his  grandmother,  at  a  railroad  station,  where  she  had. pur- 
chased tickets  for  both,  it  was  held  that  the  plaintiff  was  so  identi- 
fied with  his  grandmother  that,  by  reason  of  her  negligence,  no 
suit  was  maintainable  against  the  company.''® 


46.  Haesley  v.  Winona  R.,  46  Minn. 
S33;  City  of  Pekin  v.  McMahon 
(1894)  lU.;  Penso  v.  McConnick,  125 
Ind.  116.  See  rule  stated  in  MeCar- 
ragher  v.  Bogers,  120  N.  T.  526.  But 
cf.  cases  where  the  child  was  debarred 
as  a  trespasser.  Rojgers  v.  Lees,  140 
Pa.  St.  475;  McGuidess  v.  Butler,  159 
Mass.  233,  and  cases  cited;  Mc* 
Eachern  v.  Boston  &  Maine  Co.,  150 
Mass.  515.  It  is  sometimes  hard  to 
draw  the  line  between  a  child 's  wrong- 
doing and  contribntory  negligence  in 
such  cases;  bat  the  rule  of  trespass 
should  avail  as  a  defence,  within  fair 
limits,  for  unintentional  injury.  These 
tort  suits  are  constantly  on  the  in- 
crease. Presumptions  under  the  prin- 
ciple of  a  growing  discretion  during 
infaney  h&ve  been  already  considered. 
H  392.  Yet  these  are  presumptions 
only;  and  in  these  civil  actions  the 
law  fixes  no  arbitrary  nilo.  Rpr  Stone 
T.  Dry  Dock  B.  B.  Co.,  115  X.  Y.  104. 


47.  Wright  v.  Maiden  &  Melrose  B« 
Co.,  4  Allen,  283 ;  Hartfield  v.  Boper, 
21  Wend.  617;  Downs  v.  New  Tork 
Central  B.  B.  Co.,  47  N.  T.  83 ;  Kerl 
V.  Forgne,  54  lU.  482 ;  Schmidt  v.  Mil- 
waukie,  etc.,  B.  B.  Co.,  23  Wis.  186; 
O  'Flaherty  v.  TTnion  B.  B.  Co.,  45  Mo. 
70;  Baltimore,  etc.,  B.  B.  Co.  v.  State, 
^  Md.  47;  Munn  v.  Beed,  4  Allen, 
431;  Lehman  ▼.  Brooklyn,  29  Barb. 
236;  City  of  Chicago  v.  Starr,  42  HL 
174. 

48.  Lynch  v.  Nurdin,  1  Q.  B.  29. 
Doubfed,  however,  in  Lygo  v.  New- 
bold,  9  Exch.  302. 

49.  Bobinson  v.  Cone,  22  Vt.  213; 
North  Pa.  B.  B.  Co,  v.  Mahoney,  57 
Pa.  St.  187;  Belief ontaine,  etc.,  B.  B. 
Co.  V.  Snyder,  18  Ohio  St.  399;  Daley 
r.  Norwich  &  Worcester  B.  B.  Co.,  26 
Conn.  591.  But  see  Bronson  V.  South- 
bury,  37  Conn.  199. 

50.  Waite  v.  North-Eastem  B.  B. 
Co.,  5  Jur.  (N.  S.)  936. 
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Where  carelessness  of  a  mother  or  other  protector  is  alleged,  in 
authorizing  an  exposure  of  the  child,  it  may  sometimes  be  said 
that  the  father  or  proper  parent  or  guardian  had  conferred  no 
authority. '^^  To  take  common  illustrations,  of  this  doctrinee: 
Allowing  a  child  seventeen  months  or  even  two  or  three  years  old 
to  be  in  the  public  street  of  a  city  without  a  suitable  attendant  is 
held  to  be  a  want  of  ordinary,  care  on  the  parents'  part,  and  if  the 
child  be  run  over  there  is  no  remedy.'^*  But  there  are  circum- 
stances imder  which  it  would  be  found  that  the  parent  or  protector 
of  such  a  child  was  exercising  ordinary,  care ;  while  the  child  him- 
self would  be  treated,  doubtless,  as  incapable  of  personal  n^li- 
gence  at  so  early  an  age,  so  as  to  defeat  his  right  of  action."  Suf- 
fering a  boy  eight  or  ten  years  old  to  play  on  the  street  after  dark 
is  not  necessarily  negligence  on  the  protector's  part.**  And  even 
as  to  children  four  years  of  age  or  thereabouts,  or  perhaps  younger. 
it  is  not  expected  that  parents  who  have  to  labor  for  themselves 
and  cannot  hire  nurses  are  to  be  without  remedy  for  themselves 
or  their  children  every  time  the  child  steps  into  the  street  iinat- 
tended.  What  would  be  expected  of  the  custodians  of  these  tender 
beings  is  a  degree  of  care  or  diligence  suitable  to  the  capacity  of 
the  child ;  in  other  words,  ordinary  care  and  prudence  in  watching 
and  controlling  the  child's  movements.**^  This  care  and  prudence 
should  be  proportionate  to  knovni  dangers  or  to  dangers  which 
ordinary  diligence  might  have  made  known  to  the  custodian." 
As  to  a  child  some  twelve  years  of  age  traveling  with  his  mother, 
and  injured  in  stepping  between  cars,  the  right  to  sue  is  not  neces- 
sarily defeated  for  the  reason  that  she  permitted  him  to  go  into 
another  car  from  that  where  she  was  sitting,  and  he  did  so.*'  In 
fact,  the  circumstances  of  each  case  are  fairly  to  be  weighed  br 


51.  Pierce  y.  MiUay,  62  111.  133. 

52.  Kreig  v.  WeUs,  1  E.  D.  Smith, 
74;  Casey  v.  Smith,  152.  Mass.  294; 
Johnsou  V.  Eailway,  160  Pa.  St.  647. 
Otherwise  as  to  leaving  a  child  three 
years  of  age  to  play  inside  the  gate, 
when,  unknown  to  the  parent,  a  large 
hole  had  been  dug  just  outside  into 
which  the  child  fell.  Creed  ▼.  Ken- 
dall, 156  Mass.  291. 

53.  See  Mangam  v.  Brooklyn  B.  B. 
Co.,  38  N.  T.  455;  Schmidt  v.  Mil- 
waukie,  eto.,  B.  B.  Co.,  23  Wis.  186. 


54.  Xiovett  T.  Salem,  etc.,  R.  B.  Co., 
9  Allen,  557. 

55.  City  of  Chicago  ▼.  Major,  18 
111.  360;  O 'Flaherty  v.  Union  B.  B. 
Co.,  45  Me.  70;  Baltimore,  ete.,  B.  B 
Co.  r.  State,  30  Md.  47;  I.  C.  B.  B. 
Co.  V,  Slater,  129  111.  91. 

56.  lliouisville  B.  ▼.  Shanks,  132  Ind. 
395.  As  to  the  uaforeaeen  use  of  a 
toy  air-gun  bought  by  tlie  parent,  see 
Harris  v.  Cameron,  «1  Wis.  239; 
Chaddock  v.  Plummer,  88  Mich.  225. 

57.  Do^-ns  V.  N.  Y.  Central  B.  Co., 
47  N.  T.  83. 
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the  jury.  No  oHld  capable  of  ruzming  about  can  be  kept  tied  up 
in  the  liouse  and  subjected  to  comstani  watcb.  The  rule  is  to  be 
reasonably  and  beneficially  applied ;  and  the  circnmstances  are 
in  general  for  the  jury," 

And  wherever  the  child  himself  exercised  due  care  and 
prudence  in  f act,  the  care  and  diligence  of  a  protector  might  well 
become  innnaterial'  in  a  suit  for  the  child's  own  injury/* 

Causa  proxima  n&n  remota  spectatur  is  the  maxim  usually  ap- 
plied in  cases  of  torts,  whether  the  plaintiff  be  infant  or  adiilt. 
But  where  the  tort  is  occasioned  by  the  negligence  of  one  person, 


as.  The  principle  may.  be  further  il- 
lustrated hj  an  niinods  case.  A 
heavy  counter,  0ome  eighteen  feet 
IbfBg  and  three  feet  high,  which  had 
been  placed  across  the  sidewalk  in 
one  of  the  principal  thoroughfares  of 
Chicago,  remained  so:  for  two  or  three 
weehs,  when  some  children  were  elimbr 
ing  upon  it  and  thereby  caused  it  to 
faU  over.  One  of  the  children,  mx 
years  bid,  was  injured  and  died,  and 
the  parents  sued  the  city,  under  stat* 
ute,  for  damages.  The  court  held, 
upon  the  state  of  facts  before  them, 
that  the  action  would  not  lie  because 
there  was  negligence  shown  on  both 
sides,-^on  the  part  of  the  city  in  fil- 
lowing  the  counter  to  remain  in  that 
situation,  and  ou  the  part  of'  the 
parents  in  permitting  the  child,  at  his 
age,  to  roam  the  crowded  thorough* 
fares  of  the  city  at  a  great  distance 
from  his  home.  The  negligence  on  tine 
part  of  the  city  was  less  than- that 
attributable  to  the  child's  parents, 
and  therefore  there  could  be  no  re- 
covery. City  of  Chicago  v.  Starr,  42 
m.  174.  In  this  case  it  was  further 
suggested  that  the  degree  of  careless- 
ness is  not  to  be  judged  from  a  single 
fatal  accident^  but  that  the  question 
ia  rather  what  would  have  beeti  the 
course  of  a  prudent  person  prior  to 
the  accident.  And  the  habitual  eai*e- 
lessnesB  of  the  parents  in  allowing  the 
child  to  go  about  unattended  was  con- 
sidered material.  But  see  Kerr  v. 
•Pbrgne,  54  HT.  481K,  limiting  the  rule. 


Perhaps  the  course  most  consistent 
with  the  latest  authorities  is  to  leave 
the  question  of  negligence,  so  far  as 
possible,  with  the  jury,  upon  the  state 
of  facts  presented.  See  farther, 
Weeks  v.  Pacific  B.,  56  Cal.  513; 
Murley  V:  Boche,  130  Mas&  .980; 
Wynne  ▼.  Oonklin,  86  Qa.  40;  §  488; 
McCarragfaer  v.  Rogers,  120  K.  Y« 
936 ;  Sprague  y.  Atlee,  81  la.  1 ;  Hlg* 
gins  T.  Deeney,  78  Cal.  578. 

BB.  Chicago  B.  t.  Bobinson,  127  HI. 
9,  A  statute  suit  by  the  administra- 
tor of  a  child  who  was  killed  is  not 
debarred  by  the  consideration  that  a 
iiegligent  parent  will  inherit.  Wy- 
more  v.  .  Mahasha  County,  78  la. 
396.  In  Newman  v.  Phillipsburg  B., 
52  N.  J.  L.  446,  the  above  doctrine  of 
imputing  the  misfeasance  of  a  child's 
custodian  to  the  child  itself  so  as  to 
defeat  the  ktter's  right  of  action  is 
deemed  to  be  an  interpolatioo  into 
the  law;  with  chief  pertinence,  per- 
haps^ where  the  child  himself  was' ac- 
tually careful.  See  also  Chicago 
City  By.  Co.  v.  Bobinson,  127  HI.  9; 
Westbrook  v.  M.  &  0.  B.  B.  Co.,  66 
Mifis.  560;  Baihvay  Co.  v.  Harsoh,  69^ 
Miss.  126.  Such  parental  misfeasance 
ought  to  bar  the  parent  ^s  own  suit,  at 
all  events;  even  though  it  should  not 
that  of  the  child.  Chicago  City  By. 
Oo.  r.  WHcox,  138  m.  370.  The 
doctrine  of  imputod  T>pp(ligeTice'  has 
been  repudiated  in  various  St^ttes. 
Trnmbo's  Adm'r  r.  fitv  Pt.'Crtr  Com- 
pany,  89  Va.  780;  cases  supra. 
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the  infant  is  not  debarred  of  his  right  to  sue  the  other  party  who 
shared  in  it.  As  where  a  child  too  young  to  takecare  of  himself  — 
there  beings  we  shall  suppose^  no  negligence  on  the  part  of  the 
parent  —  is  in  danger  of  being  run  over  by  a  steam-engine^  and 
some  stranger  catches  him  up,  meaning  to  save  his  life,  and  im- 
prudently rushes  over  the  track  and  falls  with  the  child.  An 
accident  so  occasioned  mighty  u;ader  some  such  circumstances,  give 
a  right  of  action  against  either  the  stranger  or  the  railroad  com- 
pany, or  against  them  jointly.*® 

But  for  damage  to  the  person  involving  a  permanent  injury 
reaching  beyond  one's  minority,  the  minor  is  entitled  in  his  own 
right  to  recompense  for  such  prospective  loss.*^  He  miiy  also 
recover  for  physical  suffering  as  the  result  of  injury.*^  A  double 
recovery  for  loss  of  the  child's  semoes  during  minority  is  not 
permitted.®* 


60.  See  North  Pa.  B.  B.  t.  Ma- 
honey ,  57  Pa.  187.  The  -  views  ex- 
pressed in  this  case  may  not  meet,  in 
all  respects,  the  concurrence  of  other 
courts;  but  the  principle  extracted  in 
the  text  seems  to  the  writer  a  correct 
one.  See  further,  as  to  slander  of  an 
infant,  Hopkins  y.  Virgin,  11  Bush, 
677,  As  to  injury  done  to  a  minor 
servant,  see  De  Graff  v.  N.  T.  Central 
B.,  76  N.  Y.  125;  Cooper  v.  State,  8 
Baxt.  324 ;  post.  Part  VI. 

A  parent  who  knowingly  allows  his 
young  child  to  remain  in  a  dangerous 
employment  without  objection  debars 
himself  of  suit  by  his  own  negligence. 
Kilgove  V.  Smith,  122  Pa.  St.  57. 
But  where  on  employs  a  minor  know- 
ingly in  a  dangerous  business  with- 
out his  father 's  consent  or  knowledge, 
he  becomes  liable  to  the  father's  suit 
in  case  of  injury.  Texas  B.  v.  Brick, 
83  Tex.  526.  Concerning  the  child's 
knowledge  of  danger  as  affectmg  his 
own  suit  for  damages,  see  §  428. 

The  act  of  the  parent  entitled  to 
his  services  in  bringing  an  action  for 
him  as  his  next  friend  and  in  her  pe* 
tition  asking  recovery  for  him  for  loss 
of  time,  has  been  held  such  a  waiver 
of  the  right  of  his  services  as  to  enable 


him  to  recover  for  them.  Abeles  v. 
Brahsfield,  10  Kan.  16. 

The  infant  may  recover  for  loss  of 
time  where  he  has  no  legal  or  natural 
guardian.  Lynchburg  Cotton  Mills  v. 
Stanley,  102  Va.  590>  46  8.  E.  908; 
Manufacturers,  etc.,  Co.,  238  Ill«  187, 
81  N.  E.  841. 

61.  Camp  V.  Hall,  39  Fla.  535,  22 
So.  792 ;  Central  B.  B.  ▼.  Brimsoiv  64 
Ga.  475,  and  cases  cited;  Manufac- 
turer's, etc.,  Co.  T.  White,  228  IlL  187, 
81  N.  E.  841;  Helm  v.  Phelps,  157 
Ky.  795,  164  S.  W.  92 ;  Cincinnati,  N. 
O.  &  T.  P.  By.  Co.  V.  Troxell,  143  Ky. 
765,  137  8.  W.  543;  Lamkin  &  Fos- 
ter V.  Ledoux,  101  Me.  581,  64  A. 
1048;  Cameron  Mill  &  Elevator  Co. 
V.  Anderson,  98  Tex.  156,  81  S.  W. 
282,  78  S.  W.  8 ;  Cameron  Mill  &  Ele- 
vator Co.  V.  Anderson,  34  Tex.  Civ. 
App.  105, 1  L.  B.  A.  198 ;  Dublin  Cot- 
ton Oil  Co.  V.  Jarrard,  91  Tex.  289,  43 
S.  W.  959,  40  S.  W.  531;  Kruck  v. 
Wilbur,  etc.,  Co.,  148  Wis.  76,  133  N. 
W.  1117;  Sharon  v.  Winnebago  Furni- 
ture Mfg.  Co.,  141  Wis.  185, 124  N.  W. 
399;  Part  III,  ch.  4,  supra. 

62  Cincinatti,  etc.,  B.  Co.  v,  Troxell, 
143  Ky,  765,  137  S.  W.  543. 

6S.  Baker  v.  Bailroad  Co.,  91  Mich. 
299.     See  Judd  v.  Ballard  (1894),  Vt. 
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§  1035a.  Arbitration,   Compromise  and   Settlement  of  Injuries 
Committed  or  Suffered  by  Infants. 

While  an  infant  is  liable  for  torts,  it  does  not  follow  that  his^ 
contracts  in  compensation  for  torts  are  binding.  In  fact,  his  sub- 
mission to  an  award,  and  notes  given  or  money  paid  in  pursuance 
theireof,  would  follow  the  principle  of  void  and  voidable  and  bind- 
ing contracts ;  '*  and,. as  we  may  presume,  a  note  or  other  security 
given  to  settle  damages  may  not  be  sued  upon  without  inquiry  into 
its  consideration,  but  it  shall  be  good  to  the  same  extent  as  the 
tort  which  constituted  its  basis.'^  And  on  the  other  hand,  where 
he  releases  or  compromises  for  any  injury  himself  has  sustained, 
the  same  rule  applies.*'  The  parent  cannot  sue,  as  such,  for  the 
child's  injuries;  neither  can  he  make  a  binding  compromise  or 
release,  except  as  to  his  own  demand  upon  the  defendant.'^ 

Emancipation  will  enable  the  minor  to  recover  for  loss  of  tir 
or  wages  during  minority.'* 


64.  Millsaps  v.  Estes,  137  N.  C. 
535,  50  S.  E.  227,  70  L.  R.  A.  170, 
107  Am.  St.  R.  496;  Baker  v.  Lovett, 
6  Mass.  78,  4  Am.  Dec.  88  (holding 
that  at  common -law  such  a  submission 
voidable)  ;  Halks  v.  Deal,  3  McCord, 
257;  Pitcher  v.  Turin  Plank  Road 
Co.,  10  Barb.  436;  Ware  v.  Cart- 
ledge,  24  Ala.  622. 

65.  See  Ray  v.  Tubbs,  50  Vt.  688; 
supra,  §  1019.  The  withdrawal  of  a 
suit  against  a  minor  child,  without 
further  costs,  is  sufficient  considera- 
tion for  the  father's  note  in  settle- 
ment. Mascolo  V.  Montesanto,  61 
Conn.  50. 

66.  Baker  v.  Lovett,  6  Mass.  78. 
Cf.  Cadwallader  v.  McClay,  37  Neb. 
359,  as  to  attempting  fraud  in  set- 
tling a  suit.     Infant's  right  to  sue 


for  wrong  is  barred  by  limitations. 
Ela  V.  Ela,  158  Mass.  54. 

67.  See  Loomis  v.  Cline,  4  Barb. 
453;  Passenger  R.  R.  Co.  v.  Stutler, 
54  Pa.  St.  375 ;  82  Tex.  623.  But  seo 
Merritt  v.  Williams,  1  Harp.  Ch.  306. 
Such  is  the  general  rule  as  to  next 
friend.  §  1055;  Tripp  v.  Gifford,  155 
Mass.  108;  O'DonneU  v.  Broad,  149 
Pa.  St.  24.  There  should  be  judicial 
sanction  to  such  compromise. 

68.  Farrar  v.  Wheeler,  145  F.  482; 
Harris  v.  Crawley,  17  Det.  Leg.  N, 
303,  126  N.  W.  421;  Nemorofskie  v. 
Interurban  St.  Ry.  Co.,  87  N.  T.  S. 
463;  Lieberman  v.  Third  Ave.  R.  Co., 

54  N.  Y.  S.  574,  25  Misc.  29-6  (mod., 

55  N.  T.  S.  677,  25  Misc.  704)  ;  Har- 
ris Irby  Cotton  Co.  v.  Duncan  (Okla.), 
157  P.  746. 
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CHAPTER  V. 

RATIFICATION  AND  AVOIDANCE  OF  INFANTAS  ACTS  AND  CONTBAOT8. 

SscTiON  1036.     Nature  of  Defence  of  Infancy. 

1037.  Eule    Affected    by    Statute;    Lord    Tenterden's    Act;    Other 

Statutes. 

1038.  .  Rule  Independent  of  Statute;  American  Doctrine. 

1039.  What  Constitutes  Disaffirmance. 

1040.  TimCi  Nature  and  Effect  of  Ratification  and  Disaffirmance. 

1041.  Instances. 

1042.  Conflicting  Dicta. 

1043.  Summary  of  Doctrine. 

1044.  Rule  as  to  Conveyance  of  Infant's  Lands,  Lease,  Mortgage, fte. 

1045.  Infant's  Conveyance,  Lapse  of  Time,  &e. 

1046.  Ratification,  as  to  an  Infant's  Purcbase,  Ac 

1047.  Executory    Contracts,    &c..   Voidable    During    Infancy;    How 

Af^med  or  Disaffirmed. 

1048.  Rule  Applied  to  Infant's  Contract  of  Servi^. 

1049.  Parents,   Guardians,    &c..   Cannot   Bender   Transaction    Obli- 

gatory upon  the  Infant,  &e. 

1050.  Miscellaneous  Points;   as  to  New  Promise;  Whether  Infant 

.  Afifirming  Must  Know  His  Legal  Rights* 

1051.  Whether  Infant  Who  Disaffirms  Must  Restore  Consideration. 
1052     Avoidance  Through  Agents,  &c 

1053.  Ratification,  &c.,  as  to  Infant  Married  Spouse. 

1054.  Rules;  How  Far  Chancery  May  Elect  for  the  Infant. 

§  1036.  Nature  of  Defence  of  Infancy. 

That  indulgence  which  the  law  allows  infants,  to  secure  them 
from  the  fraud  and  imposition  of  others,  can  only  be  intended  for 
their  benefit,  and  therefore  persons  of  riper  years  cannot  take 
advantage  of  such  transactions.  The  infknt  may  rescind  or  dis- 
affirm his  own  deed  or  contract ;  but  the  adult  with  whom  he  deals 
is  held  bound  meantime,  unless  the  transaction  be  void,  and  not 
voidable,^^  or  one  of  those  contracts  which  bind  an  infant  from  the 
outset.^®  And  since,  as  we  have  observed,  his  conveyance  is  not 
to  be  decisively  repudiated  or  ratified  till  his  minority  ends,  while 
his  personal  property  transactions  or  personal  transactions  may  be 
avoided  any  time  though  not  ratified,'*  the  act  of  ratifying  or 
affirming  bears  differently  in  its  application. 

69.  Smith  v.  Bowen,  1  Mod.  25;  2       10  8.  &  B.  114;  supra,  ch.  2;  Dentler 
Kent,  Com.  236;  Warwick  v.  Bruce,       v.  O'Brien,  56  Ark.  49. 
2  M.  &  S.  205;   Brown  v.  Caldwell,  70.  Supra,  ch.  3. 

71.  Supra,  §  1015. 
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But  the  infant  may  confinn  his  voidable  contract  on  arriving 
at  full  age ;  and  if  h.e  doea  so  by  such  writings,  words,  or  acta  as 
amount  to  a  legal  ratification  or  affirmance,  he  will  become  liable 
then  and  thereafter/*  Infancy  is  an  affirmative  defence/'  the 
presumption  hemg  that  the  parties  are  of  full  age/*  It  cannot  be 
availed  of  by  objection  to  the  complaint/"  It  must  be  specially 
pleaded/*  The  rule  is  the  same  whether  set  up  in  direct  defence 
or  interposed  collaterally/^ 

Infancy  may  be  specially  pleaded  in  bar/*  The  plaintiff  re- 
plies either  that  the  defendant  was  of  age,  or  that  the  goods  were 
necessaries,  or  that  he  confirmed  the  contract  when  he  came  of 
age/*  If  there  be  several  defendants,  the  party  who  is  a  minor 
should  plead  his  infancy  separately.  Infancy  is  an  issuable  plea ; 
and  it  may  be  pleaded  with  other  pleas  without  leave  of  court/'* 
Where  there  are  several  issues,  one  of  which  is  upon  the  plea  of 
infancy,  that  being  found  for  the  infant,  the  whole  case  is  disposed 
of/^  The  burden  is  on  the  infant  to  show  the  fact  of  infancy 
affirmatively,'*  and,  according  to  some  courts,  by  clear  and  oon- 


72.  Winchester  ▼.  Thayer,  129  Mass. 
129. 

78.  Friorson  v.  Irwin,  5  La.  Ann. 
525;  Garbariskj  v.  Simkin,  36  Misc. 
195,  73  N.  Y.  8.  199;  Reynolds  ▼. 
Aldennan,  103  N.  Y.  S.  863,  54  Mbe« 
73. 

74.  Moore  v.  Sawyer,  167  P,  826; 
Pitcher  v.  Laycock,  7  Tnd.  398. 

75.  Reynolds  v.  Alderman,  54  Misc. 
73,  103  N.  Y.  S.  863. 

76.  Sanders  t.  Williams,  163  Ala. 
451,  50  So.  893;  Board  of  Trus- 
tees of  La  Orange  Collegiate  In- 
stitute V.  Anderson,  63  Ind.  367, 
30  Am.  Eep.  224;  Pitcher  v.  Lay- 
cock,  7  Ind.  398;  Daugherty  v.  Re- 
veal, 54  Ind.  App.  71,  102  N.  E.  381; 
MulHns  V.  Watkins,  146  Ky.  773,  143 
8.  W.  370;  Chicago  Bldg.  &  Mfg.  Co. 
V.  Higginbotham  (Miss.),  29  So.  79^; 
Bill  V.  Wolinsky,  123  K.  Y.  S.  290. 
But  see  ThraU  v.  Wright,  38  Vt,  494 
(holding  that  evidence  of  infancy  is 
competent  under  the  general  issue). 

77.  Board  of  Trustees  v.  Anderson, 
63  Ind.  367,  30  Am.  R.  224. 

78.  Daugherty    v.    Reveal,    54    Ind. 


App.  71,  102  N.  £.  381;  CleaiBon  v. 
Bush,  2  Binn.  413  HiUegass  y.  Hille- 
gass,  5  Barr,  97. 

79.  See  as  to  proof.  Freeman  v. 
Nichols,  138  Mass.  313. 

80.  15  &  16  Vict.,  eh.  76,  §  84.  See 
Delafield  v.  Tanner,  5  Taunt.  856; 
Dublin  &  Wicklow  R.  R.  Co.  v.  Black, 
8  Exch.  181. 

81.  Rohrer  v.  Momingstar,  18  Ohio, 
579.  In  New  York  infancy  may  be 
given  in  evidence  under  the  general 
issue.    Wailing  v.  ToU,  9  Johns.  141. 

82.  Moore  v.  Sawyer,  167  P,  826; 
Barker  v.  Fuestal,  103  Ark.  312,  147 
8.  W.  45;  Pitcher  v.  Laycock,  7  Ind. 
398;  Stringer  v.  Northwestern,  etc., 
Ins.  Co.,  82  Ind.  100;  County  Board 
of  Education  v.  Hensley,  147  Ky.  441, 
144  8.  W.  63;  Edgar  v.  Gertison 
(Ky.),  112  8.  W.  831;  Friorson  v. 
Irwin,  5  La.  Ann.  525;  Schweitzer  v. 
Bird  (Mich.),  170  N.  W.  57;  Gar- 
bariaky  v.  Simkin,  36  Misc.  195,  73 
N.  Y.  S.  199;  Bill  v.  Wolinsky,  123 
N.  Y.  8.  290;  Rice  v.  Ruble,  39  Okla. 
51,  134  P.  49;  Sharshontay  v.  Hicks 
(Okla.),  166  P.  881;  QiUam  v.  Richart 
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vincing  evidence,*^  which  niust  relate  to  the  time  of  the  transactioa 
to  be  avoid'cd.**  The  question  of  the  defendant's  age,  in  such  case, 
is  for  the  jury.®' 

< 

§  1037.  Rule  Affected  by  Statute ;  Lord  Tentcrdcn's  Act ;  Other 
Statutes. 

Much  of  the  discussion  on  this  point  is  now  dispensed  with,  or 
rather  diverted,  in  England,  by  a  short  statute  to  the  effect  that 
^*  no  action  shall  be  maintained  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification,  after  full  age,  of  any  promise  or 
simple  contract  made  during  infancy,  unless  such  promise  or  rati- 
fication shall  be  made  by  some  writing,  signed  by  the  party  to  be 
charged  therewith."  ®*  This  statute  is  known  as  Lord  Tenterden's 
Act.  Here  is  a  clear,  precise,  and  definite  rule;  and  any  ap- 
parent want  of  equity  is  compensated  by  the  certainty  with  which 
a  very  troublesome  subject  is  managed,  one  which  has  so  constantly 
led  to  unprofitable  litigation.  The  same  or  similar  provisions  are 
to  be  found  in  the  laws  of  some  of  our  States." 

.  But  even  statutes  will  raise  legal  difiiciulties.  And  the  diflSculty 
which  arises  under  this  particular  act  is  to  distinguish  ratification 
froni  a  new  promise.  What  is  meant  by  a  "  ratification  "  in  the 
words  of  this  statute  ?  The  Court  of  Exchequer,  some  years  since^ 
admij:ting,  in  the  course  of  argument,  that  the  statute  made  a  dis- 
tinction between  ratification  and  new  promises,  gave  it  as  their 
opinion  that  any  act  or  declaration  which  recognizes  the  existence 

(Okla.),  150  p.  1037;  Jordan  v.  Jor-  defence  is  made  out.     Garbarisky  v. 

dan    (Okla.),  162  P.  758;    McKeever  Simkin,   36   Misc.    195,   73   N.   Y.   S. 

V.    Carter    (Okla.),    157    P.    56;    Mc-  199;     Waterman    v.    Waterman,    42 

Gauley   v.    Grimm,    115    Va.    610,    79  Misc.  85,  N.  T.  S.  377. 

5.  E.  1041;  Lambrecht  v.  Holsaple,  In  an  action  where  the  defendant 
164  Wis.  465,  160  N.  W.  168.  pleaded   infancy  at   the  time  of  the 

83.  Moore  v.  Sawyer,  167  F.  826;  transaction,  evidence  that  at  such  time 
McCauley  v.  Grim,  115  Va.  610,  7^       he    had    a    beard    of   several   weeks' 

6.  K.  1041.  growth  on  his  face  and  appeared  to 

84.  Stringer  v.  Northwestern,  etc.,  be  a  man  of  22  or  23  years  of  age, 
Ins.  Co.,  82  Ind.  100;  Board  of  Edu-  was  held  sufficient  to  warrant  the 
<ution  V.  Hensley,  147  Ky.  441,  144  jury  in  finding  that  he  was  then  of 
8.  We  63;  Moore  v.  Moore,  74  N.  J.  age.  Johnson  v.  Brown  (Tex.  Civ.), 
Eq.  733,  70  A.  684.  65  S.  W.  485;  Irambrecht  v.  Holsaple, 

85.  Where,  under  a  plea  of  infancy,  164  Wis.  465,  160  N.  W.  168. 

there  is  no   independent  evidence  of  8^  Stat.  9   Geo.   IV.,  ch.   14,   §  5 

the  fact,  the  jury  may  consider  the  (1828). 

physical  appearance  of  the  defendant,  87.  See  Thurlow  v.  Gilmore,  40  Me. 

in    order    to    determine    whether    the  378. 
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of  a  prwnfe^  is'bindin'g' is  a  ratification  of  it;  and  that  tli^  statute 
"  ratification ''  goes  so  far  as  to  comprehend  snch  a  ratification  as 
would  make  a  person  liable  as  principal  for  an  act  done  by  anotheT 
in  his  name.**  Atd  hence  certain  letters  written  by  the  defendant 
in  reference  to  payment  of  his  debt  ont  of  his  monej  in  the  hands 
of  a  third  party  were  held  binding.  More  lately  this  definition  of 
ratification  was  reconsidered  by  the  same  court  in  another  case, 
where  the  correspondence  was  over  a  dishonored  bill  of  exchange, 
and  another  person,  not  the  infant,  was  to  be  primarily  liable; 
and  the  judges  were  divided  in  opinion.  But  the  disposition 
seemed  to'  be  to  define  ratification  anew,  as  a  willing  admission 
that  the  party  is  liable  and  bound  to  pay  the  debt  arising  from  a 
contract  which  he  made  when  an  infant.**  Still  later  a  man,  being 
of  age,  signed  the  following  statement  at  the  foot  of  an  account 
of  the  items  and  prices  of  goodjs  furnished  to  him  while  an  infant 
by  the  plaintiff:  •*  Particulars  of  account  to  the  end  of  1867, 
amounting  to  £162  11^.  6rf.  I  certify  to  be  correct  and  satisfac- 
tory." :  It  was  held  that  this  was  not  a  sufficient  ratification  undier 
the:  statute,  because  these  words  did  not  really  admit  the  debt  to 
.be  a  debt  existing  and  binding  upon  the  defendant.®* 
::  Some  statutes  regard  the  allowance  of  only  a  reasonable  time 
after  attaining  majority  for  disaffirmance  of  a  contract  or  con- 
veyance made  in  infancy,  requiring  the  infant  both  to  disaffirm 
and  to  make  restitution.®^  Others  seek  to  prevent  sales  of  the 
minor's:  property  for  somie  time  after  he  reaches  majority.^ 


•» 


8$.  Harris  v.   Wall,  .1   Exch,   122.  marry,  see  Ditcham  v.  Worrall,  5  C. 

'   &^.  Mawson  v.  Blane,  10  Exch.  206;  P.  D.  410;  Northcote  t.  Doughty,  L. 

26  E.  L:  &  Eq.   560.      See,  further,  R.  4  C.  P.  B.  385.     As  to  ratifying 

Sxaith,  Cdntr.^7.  Lord EUenfoorough  as  ''a  debt  of  honor,"  see  Maceord 

considered  it  more  correct  to  say,  in  v.  Osborne,  1  C.  P.  D.  569.    And  see 

genCTal,  that  the  infant  makes  a  new  In  re  Onslow,  L.  R.  10  Ch.  373.    The 

promise  after  he  comes  of  age.    Cohen  inclination  of  these  late  cases  is  to 

y.  Armstrong,  1  M.  &  S.  724.    As  to  insist   upon    something   like   a   fresh 

.  ht  is   a  sufficient  eompHance  with  promise  in  order  to  bind. 
he  statute,  see  Hartley  v.  Wharton,  90.  Bowe  ▼.  Hopwood,  L.  B.  4  Q. 

11  Ad.  &  El.  934;  Hyde  v.  Johnson,  B.  1. 

2  Bing.  N.  C.  778;  Hunt  v.  Massey,  91.  Wright  v.  Germain,  21  la.  585; 
5  B.  &  Ad.  902.  Jones  v.  Jones,  46  la.  466 ;  Hawes  v. 
Pee  also  Infants'  Belief  Act  of  Burlington  By.  Co.,  64  la.  315.  IMs- 
1*^74  (37  &  38  Vict.,  ch.  62);  Smith  affirmance  under  the  code  should  be 
V.  King  (181«),  2  Q.  B.  543.  As  to  within  a  reasonable  time.  Childs  v. 
what  constitutes  ratification  or  afresh  Bobbins,  55  la.  205;  Green  v.  Wild- 
promise  upon  majority,  under  English  ine.  59  la.  679. 
statutes,   of   an   infant's   promise    to  92.  SouUier  t.  Kern,  69  Pa.  St.  16, 
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§  1038i  Rule  Independent  of  Statute;  American  Poctriae. 

Independently  of  all  statutes,  however,  the  quefltion  has  been 
asked  again  and  again,  what  language  and  what  iconduet  on  the 
part  of  the  infant  attaining  to  majority  will  suffice  to  give  binding 
force  to  his  a.cts  originally  voidable.  The  American  oaaes  on  this 
point  are  very  numerous.  And  it  must  be  confessed  that  the  more 
this  subject  has  been  discussed,  the  less  it  appears  to  be  under- 
stood. Two  principles  are  evidently  in  conflict:  the  one,  that  an 
infant  should  be  protected  against  his  own  imprudence  while 
under  a  disability;  the  other,  that  bona  fide  creditors-  ought  not  to 
be  cheated  Some  cases  have  given  more  prominence  ta  the  first 
principle^  others  to  the  second. 

There  cannot  be  much  doubt  that  at  the  time  Lord  Tenterden's 
Act  was  passed,  the  English  rule  was,  that  an  infant  might,  by 
his  general  conduct,  independently  of  a  precise  promise  or  new 
contract,  on  his  part,  render  him-self  liable  for  his  contracts  made 
while  an  infant.^'  The  statute  was  passed  to  change  this  rule 
On  that  point  we  need  not  dwelL  This  does  not  bind  American 
courts,  it  is  true,  for  they  had  adopted,  in  many  instances,  another 
rule  of  the  common  law,  to  which  they  were  at  liberty  to  adhere, 
in  spite  of  the  later  English  decisions ;  sinee  it  was  the  rule  our 
ancestors  brought  over  with  them. 

Now,  what  is  the  American  doctrine  ?  We  take  a  case  decided 
some  years  ago  in  Massachusetts,  whei'e  an  infant  had  made  a 
promissory  note,  and  after  majority  admitted  several  times  that 
he  owed  the  debt,  and  said  he  would  pay  it  when  he  could.  SajB 
the  court :  "  It  has  long  been  settled  that  a  direct  promise,  when 
of  age,  is  necessary  to  establish  a  contract  made  during  minority, 
and  that  a  mere  acknowledgment  will  not  have  that  effect****  We 
take  still  another,  decided  in  New  York  only  a  little  later.  Says  a 
judge  of  the  Court  of  Appeals,  after  a  most  exhaustive  review  of 
the  cases :  "  I  think  that  the  course  of  decision  in  this  State 
authorizes  us  to  assume  that  the  nafrow  and  stringent  rule,  for- 
merly enunciated,  that  to  establish  fhe  contract,  when  made  in 
infancy,  there  must  be  a  precise  and  positive  promise  to  pay  the 
particular  debt,  after  attaining  majority,  is  not  sustained  by  the 
more  modem  decisions."  *"     Courts  taking  this  view  hold  that  an 

as.  See  €k)ode  r.  Harrison,  5  B,  A  95.  Per  Darica,  J.,  Henty  ▼.  Boot, 

Aid.  147;  Smith,  Contr.  253,  284.  3  N.  T.  545  (1865). 

94.   Proctor  v.   Sears,  4  AUen,  95 
(1862),  per  Metcalf,  J. 
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4ot  f itooa  wbich  a  rilti£cation  is  aoo^t  tx>:  be  inferred  xnust  be 
po»tive,**  wd  iobconaisteiit  witb  adiy  other  intention.*^  An  eEscpress 
adoption  ju^de  after  majority  is  suf&oieaty'*  even  though  no  words 
of  express  promi3e  are  lised*^^  Time  has  not  with  us  lessened  the 
force  of  Chaiwellor  Kent's  observation,  many  years  ago,  that  '^  the 
books  appear  tp  leave  the  question  in  sosvte  obscurity^  when  and  to 
what  extent  a  positive  aict  on  the  part  of  the  inf  axrt  is  requisite."  ^ 

It  may.  be,  remarked  that  a  great  change  was  gradually  developed 
in  the  Jaw  of  infancy,  by  making  various  contracts  and  transactions 
voidaible  whicli  before  were  deemed  void.^  This  might  reasonably 
be  thought  to  h^ve  introduced  a  new  elemeutt  into  the  consideration 
of  such  oases;  the  result  tending  towards  freedom  in  the  courts, 
and  enabling  them  to  repudiate  artificial  refitiements  <and  do  sub- 
stantial justice^  It  certainly  throws  upon  the  modem  courts  a 
greater  responsibility  than  formerly :  in  ruling  between  complete 
and  incomplete  ratification ;  or  (if  legal  precision  requires  another 
expression)   in  determining  whether  a  new  promise  has  passed 


Se.  Ooe  ▼.  Moon,  260  lU.  76,  102 
N.  E.  1074.  Pajmepts  after  majority 
on  a  voidable  contract  have  been  held 
evidence  of  an  intention  to  ratify. 
Bubin  T.  Strandberg  (HI.),  182  N.  B.. 
808;  Healy  v.  Kellogg,  145  N.  T.  8. 
943;  Syck  V.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  International,  ete^,  Co. 
.▼.  Connelly,  206  N.  T.  188,  99  7^,  E. 
722. 

Payments  made  to  a  person  out  of 
the  payor 's  bounty  after  she  has  At- 
tained majority  have  been  held  Jtot 
a  ratification,  though  according  to, 
the  terms  o£  a  voidable  contract,  have 
been  held  not  iei  ratification.  Persons 
V.  Teller,  18$  N.  Y.  218,  80  N.  E.  930. 
See  also  International  Text-Boo]^  Co*  ▼. 
Connelly,  206  N.  Y.  .188,  99  N.  E.  722, 
42  L*  B.  A.  (N.  8.)  111&  (holding 
that  payment  after  i^jority;  of  a  sfim 
.stipulated  in  a  .contract  made  dur- 
ing infancy  is  n^t  i^ecessarily  a  rati- 
fication). 

.  di.  An,  inJPant  .does  not  ratify  n^erely 
by  releasii^g  from/  attachment  ;goods 
purchased  while  a  minor.  T<amkin  fc 
Poster  ▼.  Ledoux,  101  Me.  581,  64 
A.  1048  Lacy,v.  Pizler,  120  Mo.  383, 
85  8.  W,  206, 


Where  an  }nfant  executed  a  mit- 
ten contract  of  guaranty,  and  after 
he  became  of  age  wrote  asking  that 
an  itemized  bill  be  sent  to  him,  there 
was  no  such  "ratification'/  as  to 
make  him  liable  upon  the  guaranty. 
H.  C.  Miner  Lithographing  Co.  v. 
Santley,  150  N.  Y.  S.  71;  Hobbd  v. 
Hinton,  etc,  Co,,  74  W.  Va.  443,  82 
8.  E.  267. 

98.  Walker  y.  Arkansas  Nat.  Bank 
of  Hot  Springs,  256  F.  1;  Bell  v. 
Swainsboro,  etc.,  Co.,  12  Ga.  App. 
81,  75  S..  lEi.  7^6;  Whitney  ▼:  Dutch, 
14  Mass.. 457,  7  Am.  JDec  229;  Lynch 
t.  Johnson,  109  Micb.  640,  67  N.  W. 
908}  MqCune  ▼.  Goodwillie,.  2Q4  Mo. 
306,  102  8.  W.  997;  Pedro  v^:PQdro, 
127  N»  Y.  8.  997,  71  Misc.  290;  ^  re 
Kme^B  Estate.  (Wis.),  168.  N.  W. 
402. 

99^  Thompson  v..  Layj.  21  Massr.  48, 

16  AoL  Dec.  325 ;  Thompson  y.  Lay,  4 

Pick    (Mass.)    48,    16    Am.    D.    325 

(ivhert  the  words  relied  on  were>  "I 

do  ratify  and  confirm  thp  debt' '),« 

1.  9  Kent,  Com.  237, 

f.  8ee  eh.  2,  mtpra. 


from  the  person  after  attaining  full  age.  But  thifi  cJiange  kas  not 
always  been  kept  in  view.  In  ISew  York  tW  moidem-  doctrine-  i» 
that  ratification  or  confirmation  of  the  contract  made  in  infanev 
will  bind  the  party  if  it  take  place  after  his  coming  of  age;  that 
a  new  promise,  positive  and  precise,  equivalent  to  a  new  contract, 
is  not  now  essential;  but  that  a  ratification  or 'confirmation  of 
wliat  was  done  during  the  minority  is  silfficient  to  itatake  the  con- 
!  tract  obligatory,^  And  it  is  well  observed  that  the  words  *^  ratify 
and  confirm'^  necessarily  import  that  there  Was  something  in 
existence  to:  which  the  ratification  or  confirmation  could  attach, 
entirely  ignoiing  theitef ore  the  notion  that  an  inf lint's  obligations 
or  contracts  were  nullifi;ed  by  the  state  of  infancy.*  But  it  must 
be  bornie  in  mind  that  in  some  other  States  th^  rule  is  quite  dif- 
iferent  So  that  we  have  nothing  which  ni ay  safely  be  prohdnnieed 
the  American  doctrine  npwi  this  sub]  eict.       . 

§  1039.  What  Constitutes  Disaffirmancei 

No  particular  form  of  disafiirmance  is  required  by  the  cases.® 
There  must  be  an  intention  to  repudiate  the  contract,*  but  notice 
of  such  intention  is  not  usually  required,^  but  if  required,  should 
be  given  to  the  person  contracting  with  the  infant,  and  not  to  an 
assignee  of  the  contract.*  The  act  of  disaffirmance  must  he  nn- 
equivOoally  and  unmistakably  such.*  It  may  be  said  generally 
that  any  act  showing  unequivocally  a  renunciation  of,  or  a  dis- 
position not  to  abide  by,  a  voidable  contract,  is  sufficient  to  dis- 
affirm it.** 

A  conveyance,  in  due  season  after  majority,  to  a  third  person 
has  been  taken  to  be  sufficient  disaffirmance  of  the  minor's  deed, 
especially  when  coupled  with  express  notice  of  disaffirmance,  and 
followed  by  the  grantee's  entry.**     And  another  means  of  diaaffirm- 

8.  Heniy  v.  Root,  33  N.  T.  526.  104  P.  320;  Pntnal  t.  Walker,  61  Fla. 
4.  Ih.  720,  55  So.  844;  Shroyer  ▼.  Pittenger, 
«.  Stanhope  v.  6hain1[)6w,  54  Mont.       31  Ind.App.  158,  6T  N.  E.  475. 

360,  170  P.  752;   Grbesbeck  ▼.  Bell,  10.  Stirain'  v.  Hinds,  277  IlL  598, 

1  Utah,  338.  115  N.  E..5d3.  ^e  refusal  of  a  minor 

6.  Smoot  v.Hyan  (Ala.),  65  S.  828;  to  sign  a  note  and  mortgage  a  seeond 

Strilin  T.  Hinds,  277  111.  598, 119  N.  E.  time  has  beeA  held  not  a  disaffirm- 

563.  '  ance.     Brown  r.  Staab   (Kan.),  176 

7:  Highland   ▼;    TdHieen,   75   Ore.  P.    113 ;    Stanhope   v.   Shambow,   54 

57&,  147  P.  558."  Mont.  '^60,'  170  Pi  7i2;  Casement  t. 

8  Spencer  v;  eolHiiff;  156  Cal.  298,  Calaghan    (K.  B.))   159   K.  W.  77; 

104  P.  320.         '      "^  '•     '             '  Grissom  ▼.  Beidlemani  35  0kla.  343, 

9.  Smoot  V.  Byan    (Ala.),  65  So.  129  P.  853,  44  t.  k  A:  (N.  S.)  411. 
828;  Spencer  ▼.  Oonins,  156  Cal.  298,  11.  Blake     y.    HolandflWotth     (W. 
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ing  the  conveyance  of  cfne's  knds  during  infancy  consists  in  bring- 
ing an  ejectment  suit.^*    ^  * 

Whether  it  is  necessary  that  an  entry  upon  the  land  to  regain 
seisin  be!  made  to  perfect  the  title  of  the  person  intending  to  dis- 
affirm his  conveyance  as  infant,  does  not  clearly  appear  from  the 
authorities.  The  old  rule  was  that  in  order  to  avoid  a  feoffment 
this  was  necessary.  But  conveyance  by  feoffment  has  been  super- 
seded b)^  other  methods  of  transferring  real  property  in  England, 
end  it  is  not  in  use  here.  In  some  of  the  earlier  New  York  cases, 
wh^re  an  infant  had  sold  wild  lands  to  other  persons,  and  had, 
after  coining  of  age,  conveyed  by  similar  deed  the  same  lands  to 
another,  it  was  held  that  the  first  conveyance  had  been  legally 
avoided,  and  the  last  purchaser  was  entitled  to  the  property.**  A 
case  before  the  Supreme  Court  in  the  TInited  States  is  supposed  to 
sustain  the  same  view;  only  arguendo,  however,  for  in  point  of 
fact  the  person  making  the  second  conveyance  remained  in  posses- 
sion all  the  tiiHe ;  and,  as  the  court  observed,  "  could  not  enter 
upon  himself."  "  Following  the  indication  of  these  three  im- 
portant cases,  several  of  the  State  courts  have  since  held  that  a 
<!onveyance  by  an  infant  of  the  same  land  to  another  person,  after 
he  comes  of  age,  effectually  avoids  a  deed  of  bargain  and  sale  made 
in  infancy;  and  this  without  entry  on  his  part.***  But  the  New 
York  courts  have  latterly  been  disposed  to  retrace  their  steps; 
reluctance  to  do  injury  to  others,  doubtless,  contributing  to  in- 
crease the  strictness  of  requirements  on  the  infant's  part.  Their 
present  rule  appears  to  be  that,  unless  the  lands  were  wholly  vacant, 
or  the  infant  remained  in  possession,  he  must  make  an  entry  or  do 
some  other  act  of  equal  notoriety  before  he  can  pass  title  by  a 

Va.),  76  S.  E.  814,  43  L.  R.  A.  (N.  12.  Craig  v.  Van  Bebber,  100  Mo, 

S.)  714.   See  Prout  v.  Wiley,  28  liTich.  584. 

164;    Biggs    Y.    Fisk,    64    Md.    100;  13.  Jackson  v.  Carpenter,  11  Johns. 

Haynes  v.  Bennett,  53  Mich.  15 ;  Daw-  639 ;   Jackson  v.  Burchin,   14  Johns. 

son   V.   Helmes,   30   Minn.   107.      If,  124.     See  Met.  Contr.  44,  45,  whero 

after  coming  of  age,  an  infant  quit-  this  subject  is  discussed. 

claims  land  conveyed  by  him  during  14.  Tucker  v.  Moreland,  10  Pet.  58, 

his  minority  to  another,  he  effectually  per  Story,  J. 

disaffirms.      Bagley   v.    Fletcher,   44  15.  Hoyle  v.  Stowe,  2  Dev.  &  Bat. 

Ark.  153   (one  judge  dis.).     But  as  320;  Pitcher  v.  Laycock,  7  Ind.  39«; 

to  a  mortgage  see  Buchanan  V.  Griggs,  McGan  v.  Marshall,  7  Humph.  121; 

18  Neb.  121.    Wherever  the  later  deed  Hughes    v.    Watson,    10    Ohio,    127; 

may  be  reconciled  with  that  made  in  Peterson  v.  Laik,  24  Mo.  541 ;  Hayne» 

infancy,  sp  that  the  two  may  stand  v.  Bennett,  53  Mich.  15. 

together,  disaffirtnianco  should  not  be 

predicated  of  the  transaction. 
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second  6anveyance.**  There  is  no  authority  in  the  New  England 
States  to  oppose  this  later  doctrine;  nor  do  we  find  any  in  the 
Middle  States."  But  doubjt  is  removed  by  statutes,  in  Maine, 
Massachusetts,  and  some,  other  States,  which  permit  parties  to 
recover  land  by  writ  of  entry  without  making  actual  entry.  And 
it  is  held  in  Maine  that  such  a  writ  dispenses  with  entry  and 
amounts  to  disaffirmance/' 

To  render  a  subsequent  conveyance  an  act  of  dissent  to  the  prior 
conveyance  of  an  infant,  it  must  be  inconsistent  therewith,  so  that 
the  two  cannot  st^nd  together.^*  There  may  be  other  acts  of  the 
late  infant  equivalent  to  dissent;  such  as  giving  notice  of  dis- 
affirmance, followed  by  a  suit,  if  need  be,  for  repossession  or 
restitution  of  rights.*® 

Express  acts  of  disaffirmance  or  repudiation  leave  no  doubt  of 
intention  on  this  point;  and  they,  of  course,  suffice  to  avoid  the 
contract  made  during  infancy.  As  in  a  sale  of  his  land,  where  one 
gives  notice  that  he  considers  the  bargain  void,  and  offers  to  return 
the  consideration.**  And  so  generally  where  the  transaction  is 
such  that  the  late  infant  must  take  the  initiative  or  else  forfeit  his 
right,  being  out  of  possession.  There  are  many  other  ways  in 
which  one  may  clearly  disavow  his  intention  of  carrying  into  effect 

16.  Dominick  v.  Michael,  4  Sandf .  forcing  a  Hen  on  xeal  estate  for  work 
421;  Bool  V.  Mix,  17  Wend.  133;  and  materials  furnished  during  in- 
Voorhies  v.  Voorhies,  24  Barb.   150.  fancy,  see  McCarty  v.  Carter,  49  HI. 

17.  See  Boberts  v.  Wiggin,  1  N.  H.  53.  But  acquiescing  in  the  settlement 
.75;  Worcester  v.  Eaton,  13  Mass*  of  boundaries  after  coming  of  age 
375.  See  also  Harrison  y.  Adcock^  binds  the  infant.  Qeorge  v.  Thomas, 
S    6a.    68;    Moore   v.    Abemethy,    7  16  Tex.  74. 

Blackf.  442.  19.  Leitensdorfer  v.  Hempstead,  18 

IS.  Chadboume  v.  BaeklifF,  80  Me.  Mo.    269;    McGan    v.    MarshaHy    7 

354.     And  see  Cole  v.  Pennoyer,  14  Humph.  121.    And  see  §  438. 

IlL  158.     Judge  Metcalf  appears  to  86.  Bichardson  v.  Pote,  93  Ind.  423. 

doubt  the  correctness  of  the  rule  in  A  minor  remainder-man  win  not  be 

Jackson  v.  Carpenter,  even  as  to  cases  excused   from   disaffirming   his    deed 

of  wild  lands.   See  Met.  Contr.  45,  46,  within  a  reasonable  time  after  ma- 

and  cases  cited.      A  bill  to  enforce  jarity,  merely   because   his  right  to 

specific  performance   of   an   infant 's  bring  ejectment  for  the  land  has  not 

contract  to  sell  real  estate  should  not  accrued.     Nathans  v.  Arkwright,  66 

be  brought  before  a  reasonable  time  6a.  179. 

has  elapsed,  after  the  infant  attains  21.  See  Willis  t,  Twombly,  13  Mass. 

majority,  for  him  to   affirm  or   dis-  204;    Aldrich   v.   Grimes,    10   N.   H. 

affirm.     Walker  v.  Ellis,  12  HI.  470;  194;  Williams  t.  Noxris,  2  Litt.  157; 

Petty  V,  Boberts,  7  Bush,  41.Q;  Griffis  Hill  v.  Anderson,   5  S.  &  M.   216; 

▼.  Younger,  6  Ired.  Eq.  520;  Carrel  Mc6ill   v.   Woodward,   3   Brev.   401; 

V.  Potter,  23  Mich.  377.     As  to  the  Scranton  v.  Stewart,  52  Ind.  69,  92. 
ratification  necessary  to  allow  of  en- 
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the  contract  made  during  infancy;  and  if  the  transaction  appears 
to  have  been  made  shortly  before  reaching  majority,  and  not  to  be 
disadvantageous  to  the  infant,  his  disavowal  ought  not  to  be 
inferred  from  his  silence.^* 

But  an  infant  who  leases  or  hires  premises  may  leave  them  at 
any  timo  during  infancy  and  free  himself  from  all  further  liability 
for  rent^'  3ut  an  act  of  the  late  infant,  clearly  showing  his 
intention  not  to  be  bound  by  his  mortgage,  is  a  sufficient  avoidance 
of.  it."  A  proimpt  declaration  of  his  intention  to  disaffirm,  and 
a  conveyance  to  another,  will  answer.**  The  execution  of  a  war- 
ranty deed  to  another  without  reservation  of  the  mortgage  incum- 
brance imports  a  disaffirm'ance  of  the  mortgage ;  **  but'  the 
execution  of  a  quitclaim  deed  does  not." 

As  to  the  infantas  mortgage,  it  may  be  further  remarked  that  a 
minor  cannot  avoid  a  mortgage  given  to  secure  either  real  or 
personal  property  purcha^d  by  him  without  avoiding  the  sale 
also.**  In  short,  there  is,  according  to  the  best  authorities,  a  well- 
recognized  distinction  between  the  nature  of  those  acts  which  are 
necessary  to  avoid  an  infant's  deed,  and  those  which  are  sufficient 
to  confirm  it  The  deed  cannot  be  avoided  except  by  some  solemn 
act,  or,  as  some  assert,  an  act  equally  solemn  with  the  deed  itself; 


22,  DavM  T.  Dudley,  70  Me.  266. 
Non-aasertioii  of  rights  in  a  court  of 
justice,  ifrhere  the  eourts.  are  closed 
during  war,  eaniiot  be  construed  into 
confirmation.  Thompson  v.  8tric1(land, 
52  Miss.  574.  Nor  can  statements  of 
record  evidentlj  referring  to  personal 
property  be  taken  as  confitmation  of 
a  conveyance  of  real  estate.  Illinois 
Land  Go.  v.  Bonner,  75  HI.  315.  Equiv- 
ocal acts  very  shortly  after  attaining 
majority  should  not  be  construed 
readily  into  a  binding  ratif  cation  or 
election  not  to  avoid.  Tobey  v.  Wood, 
123  Mass.  88.  Nor  a  transaction  only 
remotely  connected  with  the  transac- 
tion to  which  he  was  a  party  in  in- 
fancy. Todd  V.  Clapp,  US  Mass.  495. 
Notice  of  disaffirmance,  given  in 
writing,  will  suffice.  Scranton  v.  Stew- 
arty  52  Ind.  69,  92.  Especially  if  this 
be  eonsistenly  followed  up  by  acts 

78 


of  ownership  or  such  as  indicate  a 
claim  of  title  adverse  to  the  transac- 
tion of  infancy.  Tunison  v.  Chambl^, 
88  HI.  378.  Suing  to  set  aside  the 
transaction  is  a  disaffirmance.  Gil- 
lespie V.  Bailey,  12  W.  Va.  70.  And 
see  §§  1046,  1047,  post;  Baker  v.  Ken- 
nett,  54  Mo.  82. 

23.  Gregory  v.  Lee  (1896,  Conn.). 

24.  State  v.  Plaisted,  43  N.  H.  413. 

25.  White  v.  Flora,  2  Overton,  426; 
Hoyle  V.  Stowe,  2  Dev;  &  Bat.  320. 

26.  Dixon  v.  Merritt,.21  Minn.  196; 
Allen  V.  Poole,  54  Misst.  323^ 

27.  Singer  Man.  Co.  v.  Lamb,.  61 
Mo.  221.  The  Warranty  deed  of  a 
minor  does  not  disaffirm  his  mortgage 
because  he  cannot  disaffirm  while  an 
infant.    Jb. 

as.  Heath  v.  West,  8  Fost.  101; 
Dana  v.  Coombs,  6  Green],  89.  And 
see  §  1046. 
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but  acts  of  a  character  which  would  be  insufficient,  to  iavoid  such 
a  deed  may  amount  to  an  affirmance  bf  it." 

Such  acts  as  notice  of  disaffirmance,  and  then  bringing  an 
appropriate  suit,  amount  fairly  to  avoidance  of  an  infant's  con^ 
tract,  in  various  instances.*® 

Briiiging  an  action  to  recover  back  what  the  infant  has  parted 
with  is  usually  a  sufficient  disaffirmance."  In 'some  cases,  how- 
ever, a  preliminary  act  of  disaffirmance  is  required  before 
bringing  suit/"^^  The  disaffirmance  may  be  made  by  defending 
an  action  on  the  contract  sought  to  be  disaffirmed,^  and,  in 
some   cases,    by   replication.^      Denial    of   tlie  execution   of   a 


29.  Wise  V.  Loeb,  15  Pa.  Super.  Ct. 
601;  Irvine  v.  Irvine,  9  Wall.  617. 
Here  taking  a  lease  of  part  of  the 
premises  from  the  person  to  wliom  he 
had  conveyed  wheii  an  infant  iiras 
held  pvoper  evidence  of  affirmance. 
And  see  Phillips  v.  Green,  5  Monr. 
344;  Scott  ▼.  Buchanan,  11  Humph. 
468;  AUeki  ▼.  Poole,  54  Miss.  323; 
Johnston  v.  Fumier,  69  Pa,  St,  449; 
Be  Wood,  71  Mo.  623;  Houser  v. 
Beynolds,  1  Hayw.  143. 

SO.  The  bringing  of  an  action  is  a 
disaffirmance  by  the  infant  of  his  re- 
lease of  a  claim  for  personal  inju- 
ries. St.  Louis  R.  V.  Higgins,  44  Ark. 
293;  §  1015.  And  see  Burd^tt  ▼.  Wil- 
liams,  30  Fed.  B.  697;  §  1044,  as  to 
ejectment  to  recover  his  land. 

On  an  issue  whether  an  infant's 
'Contract  has  been  ratified,  it  may  be 
shown  that  the  consideration  was 
ifsed  with  his  knowledge  for  his  ad- 
vantage. Owens  V.  Phelps,  95  N.  G. 
386. 

31.  Smoot  V.  Byan  (Ala.),  65  So. 
8^8;  Arizona  Eastern  B.  Co.  v.  Caril- 
lo,  17  Ariz.  115,  149  P.  313 ;  Garmody 
V.  Patchell,  42  App.  D.  G,  426; 
O'Donohue  v.  Smith,  130  App.  D.  215, 
114  N.  Y.  8.  536. 

Where  a  proceeding  wis  brought 
in  favor  of  an  infant  during  his 
minority  to  avoid  liis  contract,  it  was 
held  that  he'  effectively  disaffirmed 
after  majority  by  obtaining  leave  to 
prosecute  the  action  in  his  own  name. 
Garmody  v.  Patchell,  42  App.  D.  G. 


426;  donn  V.  Boubrell,,  101  Miss*  353, 
58  So.  1Q5.  The  infant  ne0d  not  go 
into  equity  to  obtain  possession  of 
property  conveyed  during  infancy. 
Conn  V.  Boutwell,  101  Mass;  353,  58 
So,  103;  Parrish  v.  Treadway,  267 
Mo.'91,.183  a  W.  580;  Craig  v.  Van 
Bebber,  100  lito.  584,  13  S.  W.  606,  73 
Am.  St.  B.  464.  He  may  maintain 
ejectment.  Conn  v.  Boutwell,  101 
Miss.  353,  58  So.  105;  Smith  v.  Byan, 
191  N.  T.  452,  84  N.  E.  402;  Lan- 
nxttg  V.  Brown,  95  N.  K  921,  84  Ohio 
St.  385.  Where,  after  conveying 
away  his  undivided  interest  in  prop- 
erty during  minority,  a  bill  for  par- 
tition is  a  good  disafbmance.  Lnn- 
ning  V.  Brown,  84  Ohio,  385,  95  N.  £. 
921.  An  action  by  a  minor  to  reeoi^r 
for  his  wages  on  a  guantwm  fnenUi 
is  a  good  disaffirmance  of  a  contract 
under  which  the.  services  were  ren- 
dered. Fisher  v.  Kissinger,  27  Ohio 
Gir.  Gt.  B.  13.  To  the  same  effect 
see  Dearden  v.  Adams,  19  B.  I.  217, 
36  A.  3;  Byan  V.  Morrison,  40  Okla. 
49, 135  P.  1049;  Bedinger  v.  Wharton, 
27  Grat.  (Va.)  867. 

89.  McC^anahan  v.  Williams,  136 
Ind.  30,  35  N.  E.  897;  Tomcsek  v. 
Wieser,  108  N.  Y.  6.  784,  58  Misc. 
46  (holding  that  an  infant  most  &- 
affirm  before  bringing  ejectment). 

88.  First,  etc..  Bank  v.  Casey,  158 
la.  349,  IM;  N.  W.  897;  Wallace  v. 
Leroy,  57  W.  Va.  fc63,  60  S.  B.  243, 
no  Am.  St.  B!  777. 

84.  Alabama,  etc.,  B.  Go.  v.  Bonner 
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deed^'  and  a  conveyaiace  of  land  to  a  person  other  than  the 
grantee  in  a  deed  made  dnring  minority  have  both  been  held  good 
disaffirmances.^  Sometimes  mere  notice  to  the  other  party  of 
intention  to  disaffirm  is  enough.®^ 

§  1040.  Time,  Nature  and  Effect  of  Ratification  and  Disaffirm- 
ance.   . 

The  g^eral  rule  is  that  contracts  cannot  be  avoided  till  majo^- 
itv"  or  within  a  reasonable  time  thereafter,**     But  iSome  cases 


(Ala«)i  39  8.  619  (where,  in  an  ac- 
tion by  a  aiiaoT  'seTTaat  for  personal 
^njnriesy  the  employer  pleaded  a  con- 
tract whereby  the  infant,  at  the  time 
of  employment,  agreed  to*  abide  by 
certain  ruleb,  and  -ttrhere '  the  infant 
was  iiUowed  to  set  np  his  infancy  by 
replieationf). 

Where  in  an  action  defendant 
pleaded  accord  and  satief action,  a 
reply  setting  up  the  infancy  of  plain- 
tiff, with  th6  faet  of  bringing  the 
action,  was  an  effectlTe  disaffirmanee. 
Indiana  Union  Traction  Co.  v.  Maher, 
17a  Ind.  289,  95  N.  E.  1012. 

35.  Bicks  Y.  Wilson,  154  K.  G.  282, 
70  S.  E.  476. 

36.  Losey  v.  Bond,  94  Ind.  1; 
Pitcher  ▼.  Laycock,  7  Ind.  308;  Ison 
T.  Cornett,  116  Ky.  98,  75  S.  W.  204, 
25  Ky..366. 

A  mortgage  made  after  majority 
to  a  person  other  than  the  one  to 
whom  the  property  has  been  conveyed 
during  infancy  has  been  held  a  suf- 
ficient disaffiifmance.  Phillips  v.  Hos- 
kins,  128  Ky.  371,  108  S.  W.  283,  33 
Ky.  Law  Bep.  378 ;  Bidgeway  v.  Her- 
bert, 150  Mo.  606,  51  S.  W.  1040,  73 
Am.  St.  B.  464;  Craig  v;  Van  Bebber, 
150  Mo.  606,  51  S.  W.  1040, 18  Am.  St. 
B.  569.  The  question  whether  a  seeond 
conveyance  is  a  disaf&rmance  or  not 
is  one  of  law.  Peterson  v.  Laik^  24 
.  Mow  541,  69  Am.  Bee.  441 ;  Hetterick 
V.  Porter,  20  Ohio  Cir.  Ct.  B.  110, 
11  O.  C.  D.  145;  Mustard  t.  Wehl- 
ford's  Heirs,  16  Grat.  (Va.)  329,  76 
.Am.  Deo.  209;  Blake  v.  Hollands- 
worth  (W.  Va.),  76  S.  E.  814,  43 
L.  B.  A.  (N.  S.)  814. 


37.  ■  Benson  v.  Tnek^r, .  ^2  Mass. 
60,  9B  X.  'E.  589;  Danziger  v.  Iron 
Clad  Bealty  &  Trading  Co.,  141  N.  Y. 
B.  593^  80'MiBC.  510. 

38.  Carmen  v.  Fox  Film  Corpora- 
tion, 258  r.  703;  Sims  V.  Gnnt*r 
(Ala:),  78' So.  62;  Bell  ▼.  BuiUialter, 
176  Ala.  62,  57  So.  460. 

Th^  objeoi  of  the  general  rule  de- 
ferring the  act  of  aVoidanoe  by  an 
infant  of  a  contract  made  by  bim 
until  his  coming  of  ■  age  is  his  pro- 
tection ;  and,'  when  it  is  apparent  to 
•the  court  that  delay  will  work  .  in- 
jury to  the  infant,  the  power  of  re- 
pudiation may  be  exercised  by  the 
court  immediately.  Adriaans  v.  Dill, 
37  App.  D.  C.  59;  Wright  v.  Bu- 
chanan (111.),  123  N.  E.  53;  McCol- 
lough  ▼.  Finley,  69  Kan.  705,  77  P. 
696 ;  Barr  v.  Packard,  etc.,  Co.,  172 
Mich.  299,  137  N.  W.  697;  BeynolOs 
V.  Garber^^Bnick  Co.  (Mich.),  149  N. 
W.  985,  L.  B.  A.  1915C,  362;  Pedro 
V.  Pedro,  127  N.  Y.  S.  997,  71  Misc. 
296;  Allen  ▼.  Buddell,  51  8.  C.  366, 
29  S.  E.  198;  Clary  t.  Spain,  119  Ya. 
58,  89  S.  E.  130;  Hobbs -T.  Hinton, 
etc.,  Co.,  74  W.  Va.  4^,  82  S.  E. 
267;  In  re  Kane^Bstata  (Wis.),  168 
N.  W.  402. 

89;  Bentley  ▼.  Greer,  100  Ga.  85, 
27  S.  E.  974;  Law  v.  Long,  41  Ind. 
586;  Wiley  v,  Wilson,  77  Ind.  696. 
In  Indiana  it  is  held  that'  disaifirm- 
ance  mndt  be  made  within  a  reason* 
able  time  after  majority  even.  tboQgh 
the  statute  of  limitations  haa  not 
run  against  the  right  of  reaeissibti. 
Wiley  .▼.  Wilson,  77  Ind.  59a  .  In 
Iowa  this  rule  is  established  by  stat- 
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hold  that  cantxacts  zxtay  be  disaffinned  either  before  or  after  major- 
ity.*® Obviously  an  infant  cannot  ratify  till  ho  attains  full  age.** 
A  new  consideration  is  not  essential  to  a  valid  ratification.*'  His 
election,  after  majority,  to  ratify  is  final,  and  he  cannot  thereafter 
disaffirm.**     But  a  contract,  may  be  ratifi^  even  after  an  un- 


ute.  Seeley  v.  Seeley-Howe-Le  Van 
Co.,  128  la.  294^  103  N.  W;  961,  Itt 
Kansas  the  infant  must  act  within 
two  years  after  attaining  majority. 
Crapster  v.  Taylor,  74  Ean.  771,  87 
P.  1138;  Justice  ▼.  Justice,  170  Ky. 
423,  186  S.  W.  148;  Bobiilflon  V.  Al- 
lison, 192  Ho.  366,  91  S.  W.  115; 
Bobinson  v.  Allison,  192  Mo.  369,  91 
6.  W.  115;  Erbel  t.  Kfbel,  84  Neb. 
160,  120  N.  W.  935;  Chandler  y. 
Jones,  172  N.  C.  569,  90  8.  K  580; 
Hogan  V.  Utter,  175  N.  C*  333,  95 
8.  E.  565.  In  North  Carolina  it  is 
held  that  three  years  is  a  reasonable 
time.  Hogaa  t.  Utter,  175  N.  C.  332, 
95  8.  E.  565;  Chandler  v.  Jones,  172 
N.  C.  569,  90  8.  E.  580;  Baggett  v. 
Jackson,  160  N.  C.  26,  76  S.  E.  86; 
Weeks  t.  Wilkins,  134  N.  C.  616,  47 
8.  £!.  24;  Woolridge  v.  Laroie  (N. 
H.),  104  A.  346.  It  depends  lar^^y 
<m.  the  facts  of  each  case.  Darlington 
t.  Hamilton  Bank,  63  Misc.  289,  116 
N.  Y.  a.  678;  O 'Donahue  v.  Smith, 
114  N.  Y.  8.  536,  iSO  App.  Div.  214; 
Kelly  Y.  Same,  Id«  What  is  a  reason- 
able time  is  a  question  of  fact.  Clem- 
mer  v-  Price  (Tex.  Civ.  1910),  125 
8.  W.  604.  A  "reasonable  time,'' 
within  the  meaning  of  the  rule,  ia  sueh 
a  tiime  ae  a  person  of  ordinary  dUi- 
genee  would  require  under  the  eir- 
enmstances.  Havard  t»  Carter^Kelley, 
etc.,  Co.  (Tex.  Civ.),  181  S.  W.  756. 
In  detenulnlng  it^  the  jury  may  eon- 
side]^  the  mature  of  the  isontraot  and 
the  aitnation  of  the  parties.  Giroes- 
beek  v.  BeU,  1  Utah,  .838;  Jofanstto 
V.  Qerry,  34  Wash.  524,  T6  P.  258, 
77  P.  508. 

40.  In  re  Huntenberg,  153  F.  768; 
Ba  jmrte  McFerren,  184  Ala.  223^  63 
8o.  160;  Bm  parte^  MtiTknea  (AlaO> 


63  So.  159,  47  L.  B.  A.  (N.  S.)  543. 
A  diaaf^mance  (>efore  majority, 
coupled  with  a  return  eight  months 
after  majority,  but  before  action 
brought,  ei  certain  books  loaned  to 
the  infant  as  part  of  the  eantraet, 
has  been  flaetained  as  a  good  disaf- 
firmance. International,  ete.,  Ck».  v. 
Doran,  80  Ooiin.  307,  68  A.  255; 
fiteger  &  Sons  Piano  Mfg.  Co.  (Oa.)» 
95  8.  E.  734;  Bice  v.  Boyer,  108  Ind. 
472,  9  N.  E.  420,  58  Am.  B.  53; 
Shipley  v.  Smith,  162  Ind.  526,  70  N. 
E.  803;  Vanatter  v.  Marquardt,  134 
Mich.  99,  95  N.  W.  977,  10  Det.  Leg. 
N.  349;  Darlington  v.  Hamilton  Bank 
of  Nefw  York  City,  116  N.  Y.  8.  678, 
63  Misc.  289 ;  Covault  v.  Nevitt,  157 
Wis.  113,  146  N.  W.  1115. 

41.  Sanger  v.  Hibbard,  43  €.  C. 
A.  635,  104  F.  455 ;  Sims  v.  Gunter 
(Ala.),  78  So.  62;  Ex  parte  McFer- 
ren, 184  Ala.  223,  63  So.  159;  Lee 
V.  Hibemia  Savings  &  Loan  Soc 
(Cal.),  171  P.  677;  Bates  v.  Bnrden 
(Ga.),  96  8.  E.  178;  Perkina  v.  Mid- 
dleton  <Okla.),  166  P.  1104;  ToUu 
V.  Marion,  etc,  Co.,  93  8.  G.  274, 
75  S.  E.  545;  North  American,  ate., 
Co.  V.  O'Neal  (W.  Va.),  95  B.  E. 
822. 

42.  Bell  V.  Swansboro,  etc,  Co.,  12 
6a.  App.  81,  76  8.  E.  756;  Sims  v. 
Gtmter  (Ala.),  78  So.  62;  BeB  v. 
Buvkhalter,  176  Ala.  62,  57  So.  460; 
Calhoun. ▼•  Anderson,  78  Kan.  740,  98 
P.  275. 

48..  A  vohmtary  eaneellation  of  an 
xnanrance  policy  by  the  infant  daring 
minority  puts  an  end  to  the  contract 
00  that  it  cannot  be  ratified  by  hit 
administrator.  Pippea  y.  Mutual  Ben. 
Life  Ins.  Co.,  130  N.  C.  23,  40  8.  B. 
822,  57  Ii«  B.  A.  505;  Luce  v,  Jsitnb^ 
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effectual  attempt  has  been  made,  after  majoritj^  to  dimiffiinn/^ 
Tlie  burdeii  of  proving  a  ratificatioii  iff  on  the  persoa  relying  upon 
it^^  If  the  contract  was  void  in  its  moeption,  no  ratification  can 
validate  it/* 

Both  ratification  and  disaffirmance  relate  back  to  the  time  of 
making  the  contract  and  either  validate  *'  or  avoid  it  •^  ah  initia. 
Therefore,  since  an  infant's  deed  is  not  void,  it  passes  a  good  title 
to  the  grantee^  subject  to  diaaffiraoance/*  upon  which  title  revests 
in  the  grantor/^  The  right  to  disaffirm  exists  independently  of 
the  infant's  motive/^  or  of  the  good  faith  of  the  person  contracting 

12  N.  D.  548,  97  N.  W.  848;  North       of  a  thij^  person,  where  they  are  at- 


American  Coal  &  Coke  Co.  v.  O'Neal 
(W.  Va.),  95  S.  E.  822, 

4A,  Hilton  v.  Shepherd^  02  Me.  ISO, 
42  A*  387;  Minook  v.  Shortridge,  21 
Mich.  304  (holding  that  a  ratifica- 
tion cannot  be  inferred  from  eireum* 
stances  where  the  minjor  hav  nmde 
an  explicit  declaration  of  intention  to 
disaffirm). 

45.  Southern,  etc.,  Co.  T.  Dukes, 
121  Ga.  7S7,  49  8.  E.  788;  Tyler  V. 
Gallop,  68  Mich,  185,  35  N.  W.  902, 
13  Am.  St.  B.  336;  Kane  v.  Kane,.  13 
App.  D.  544,  43  N.  T.  S.  662;  Hcaly 
▼.  Kellogg,  145  N.  T.  S.  ^43;  Barnes 
V.  American,  etc.,  Co.,  32  (Mda.  SI, 
121  P.  250;  Carroll  ▼.  Durant,  etc, 
Bank,  3^  Okla.  267, 133  P.  179. 

46.  Maier  v.  Harbor  Center  Land 
Co.  (Cal.),  182  P.  345  (where  the 
contract  was  void  nnder  a  statute). 

47.  Minock  t.  Shortridge,  21  Mich. 
304;  In  re  Farley,  213  N.  T.  15,  106 
N.  E*  756. 

48.  Bice  t.  Boyer,  108  Ind.  472,  9 
N.  E.  420,  58  Am.  Bep.  63;  Shroek 
V.  Crowl,  83  Ind.  243;  Pippen  v. 
Mutual  Ben.  Life  Ins.  Co.,  130  N.  C. 
23,  40  S.  E.  822,  57  L.  B.  A.  505; 
Yancey  v.  Boyce,  28  N.  D.  187,  148 
N.  W.  539;  Oneida  County  Savings 
Bank  of  Bome  v.  Saunders,  166  N.  T. 
8.  280,  179  App.  BiT.  282;  Plummer 
V.  Northern  Pac.  By.  Co.,  98  Wash. 
67,  167  P.  73. 

Thus,  where  an  infant  has  pur- 
chased goods  and  sold  them  and  has 
'  'ncecl    their   proceeds   in    the   hands 


tached  in  an  action  to  recover  the 
pries,  a  plea  of  infoney  aiurals  ths 
contract,  defeats  the  action,  dissolves 
the  attachment  and  releases  the 
funds.  Wallace  v.  Leroy,  67  W.  Va. 
263,  90  8.  E.  243,  110  Am.  St.  Bep. 
777 'y  9obbs  v.  Hinton  Foundry,  Ma- 
chine &  Plumbing  Co.,  74  W.  Va. 
443,  82  8.  E.  267  (the  disaffirm- 
ance after  fall  age  of  a  contract 
made  while  an  isfant,  and  tho 
offer  to  return,  or  return,  of  the 
property  purchased,  will  discharge  a 
trust  lito  seeufing  payment  of  the 
consideration  and  aequit  both  prinei* 
pal  and  surety  therefirom). 

49.  Beauchamp  v.  Bertlg,  90  Ark. 
351,  119  8.  W.  76;  PaAer  v.  Ptoestal, 
103  Ark.  312,  147  8.  W.  45;  Putnal 
▼.  Walker,  61  Ffai.  720,  65  So.  844. 
The  release  of  d6wer  of  a  minor  wife 
makes  a  good  title  subject  to  het  dis- 
affirmance at  full  age.  Law  ▼.  Loikg, 
41  Ind.  596;  Bobinsonv.  Allison,  192 
Mo.  366,  91  8.  W.  115;  Parrish  ▼. 
Treadway,  267  Mo.  91,  183  8.  W. 
580;  Shaffer  v.  Detie,  191  Mo.  377, 
90  8.  W.  131;  Bohwer  v.  District 
Court  of  First  Judicial  Dist.,  41  Utah, 
279,  126  P.  671. 

50.  Mustard  v.  Wohlford's  Heirs, 
15  Grat.  320>  76  Am.  Dec.  209;  Seed 
V.  Jennings  (Ore.),  83  Pac.  872. 

*6L  An  infant  need  not  show  fraud 
in  order  to  diaaffiirm  release.  Arizona, 
etc.,  B.  Co.  v.-  Carillo,  17  Aria.  115, 
149  P.  313 ;  Forse6  v.  Forsee,  144  Ky. 
169,  137  8.  W.  863. 
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with  lmQ>f?  or  gf  T?lietber  there  wsls  a  eonisideitatioii  :or  not, 
whether  the  eontraet  price  was  fair/*  or  wiiether  the  oontract  was 
reasonable  and  prudent/^  or  by  the  fact  that  the  property  has  been 
conveyed  by  the  infant's  grantee  to  one  without  notice  of  the 
original  grantor's  infancy/*  The-  right  to  disaffirm  exists  inde- 
pendently of  fraud,*^^  or  that  thegrantee has  made  improvements," 
or  that  during  minority  proceedings  were  had  respecting  the  trans- 
action, wherein  a  decree  was  rendered  after  majority/*  It  does 
depend,  however,  on  the  lex  rei  sitce.*^ 

§  1041.  Instances. 

♦ 

It  seems  settled  that  silence  for  ^n  un^asonable  time,  taken  in 
connection  with  other  facts,  such  as  using  the  property  purchased, 
retaining  possession  of  it,  selling  or  mortgaging  it,  or  in  any  way 
converting  it  to  the  infant  purchaser's  own  use,  would  be  sufficient 
ratification  to  bind  the  infant  after  reachiog  manhood.*^  And 
hence  the  ready  disposition  in  so  many  modem  cases  to  treat  the 
transaction  of  minority  as  affirmed,  wherever  one,  after  attaining 
majority,  retains  deliberately  and  enjoys  the  fruits  of  the  trans- 
action or  disposes  of  the  consideration/^  As  where  a  minor 
bolight  a  yoke  of  oxen,  for  which  he  give  his  note,  and  after  arriv- 


5«.  Lake  t.  Perrj,  55  Miss.  550,  4^ 
So.  509. 

53.  Bilskie  t.  BUskie  (Ind.  App.), 
\2t  N.  £.  i36. 

54.  Braucht  v.  6raves.-Maj  Co:,  92 
Minn.  116,  99  N.  W.  417. 

SS:  Simpfton  T.  Prodential  Ins.  Oo., 
184  Mass.  348,  68  N.  E.  673,  63  L.  B.^ 
A.  741,  100  Am.  St.  B.  560;  Klaus 
T.  A.  C.  Thomson  Aufo  &  Buggy  Co., 
131  Minn.  10,  154  N.  W.  ,508  (holdi 
ing  that  evidenee  that  the  contract 
Yisa  reasonable  and  prudent  in  view 
of  the  infant's  situation  was  mate- 
rial). 

§6.  Miles  ▼.  Lingerman,  24  Ind. 
385;  Cole  ▼.  Boutwell,  101  Miss.  353, 
58  8o.  105;  Jackson  v.  Beard,  162 
N.  C.  105,  78  S.  E.  6;  Oneida  County, 
etc..  Bank  v.  Saunders,  179  App. 
Wt.  282^  166  N.  Y.  S.  280;  Allen  t. 
Anderson  (Tex.  Civ.),  96  S.  W.  54. 

57.  Arizona,  ete.,  B.  Co.  ▼.  Carillo, 
17  Aris.  115, 149  P.  313* 

58.  Buchanan  v.  Hubbard,  96  Ind. 


1;  Eagan  t.  Scully,  173  N.  Y.   581, 
65  K  B.  1116. 

.  69.  Thain  ▼.  Bandal,  126  Ind.  272, 
26  N.  E.  46.  The  right  to  disaifirm 
has  been  held  not  affeeted  by  the  f&ct 
that  in  a  suit  cemmeneed  against  him 
in.  his  sadnority  to  reform  his  deed  a 
decree  was  rmdered.  after  majority. 
Thaiit  V.  Bandal,  126  Ind.  272,  26 
N.  E.  46. 

60.  Beauchamp  v.  Baty,  90  Ark. 
35.1, 119  S.  W.  76. 

61.  See  note  Am.  editor  in  16  E. 
L.  &  Eq.  558;  aLwson  v.  Jove  joy,  8 
Me.  405;  Boyden  v.  Boy  den,  9  Met. 
519;  Cheshire  V.  Barrett,  4  McCord, 
241;  Boody  V.  McKenney,  23  Me. 
517;  B<»binson  v.  Hoskins,  14  Bush, 
393.  Against  third  parties  averment 
of  possession  may  be  sufficient  arer- 
ment  of  ratification.  Buvie  v.  J.  B. 
Henry,  33  La.  Ann.  102. 

Ol.  Brantley  v.  Wolf,  60  Miss.  420; 
§§  436,  437. 
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iiisg  at.fiiliagQ:€(Ojiveir ted. the  oxen  to  his.owi^:U6i&  rind,  received  tlxe- 
avails/*     Mere  lapse  of  time,  it  is  true,  will  not  usually  amount 
to  confirmatioju,  unless  the  complete  bar  Qf  limitations  is  fulfllled.^^ 

Likewise  w'here,  afteic  attaining  full  age,  a  minor  permits  an 
u^areasonable  time  to  elapse  without  disaffirmance,  he  may  be  held 
to  have  ratified,  if  knowledge  of  invalidity  appears.**  J3ut  a  brief 
lapse  of  time,  in  connection  with  other  circumstances  making  the 
infant's  position  inequitable  if  he  means  later  to  disaffirm,  may 
amount  to  confirmation.**  It  may  be  generally  said  that  mere 
silence  without  disaffirmance  for  less  than  the  statutory  period  will 
not  of  itself  work  a  ratification,  unless  there  is  a  duty  to  speak." 
And  cases  axe  not  wanting  to  establish  the  position  that  ratifi* 
cation  will  be  inferred  from  tacit  assent  and  delay  under  circum- 
stances where  silence  is  not  excusable,  where  there  was  full 
knowledge  and  opportunity  to  assert  one's  rights,  and  the  party 
whose  title  might  have  been  disputed  was  permitted  to  go  on 
incurring  expense  on  the  faith  of  it.*® 

Yet  that  the  cas^s  are  somewhat  conflicting  and  difficult  in 
th»is  respect  to  be  recopciled  will  appear  from  the  citation  of  a  few,. 


68.  Law^on  v.  liovejoj,  8  Me.  405. 
And  see  Alexander  r;  Heriot,  1  Bail. 
Clu  223.;  Dea^o^  v.  Bo^d,  1  Dana, 
45;.  Vandevort's  Appeal,  43  Pa.  St 
462;  Stern  v.  Freeman,  4  Met.  (Ky.) 
309;  Beltoa  t.  Brings,  4  Desaus. 
465. 

64.  Walace  v.  Latham,  52  lifiss.  291; 
Prout  V.  Wiley,  28  Mich.  164;  cases 
cited  in  31  Minn.  468. 

65.  Walker  v.  Arkansas,  etc..  Bank, 

256  F.  1;  Walker  v.  Pope,  101  Ga. 
665,  29  S.  E.  8;  Bentley  v.  Greer, 
100  Ga.  35,  27  S.  E.  974;  Miles  v. 
Lingerman,  24  Ind.  385;  Brown  v. 
Staab  (Kan.),  176  P.  Il5;  Justice 
T.  Justice,  170  Ky.  423,  186  S.  W. 
148;  King  v.  Merritt,  67  Mich.  194, 
34  N   W.  689;  Parrish  v.  Treadway, 

257  Mo.  9^1,  183  S.  W.  580;  Criswell 
V.  Criswell  (NebJ,  163  N.  W.  302. 
Acquiescence  for  fourteen  months  has 
been  held  to  be  a  ratification  under 
Fpecial  facts.  CBourke  v.  Hall,  56 
N.  T.  S.  471,  38  App.  Biv.  534;  Wise 
V.  tiocb,  1'  Pa.  Super.  601.  The  rule 
lias  been   Umitrd   to   contracts  which 


are  beneficial  to  the  infant.  Groes- 
beek  v.  Bell,  1  Utah,  838.  What  is  a. 
reasonable  time,  within  the.  meaning 
of  the  rule,  is  a  question  of  fact. 
Hobb^  y.  Hinton  Foundry,  Machine 
ft  Plumbing  Co.,  74  W.  Va.'  443,  82  S. 
E.  267.. 

»i.  Cresinger  v.  Welch,  15  Ohio, 
156;  Strong,  J.,  in  Irvine  t.  Irvine, 
9  Wall.  617;  Goodnow  v.  Eppire 
Lumber  Co.,  31  Minn.  468. 

67.  Syck  v.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  Britt  v.  Caldwell-Nor- 
ton Lumber  Co.,  126  La.  155,  52  So. 
251.  See  Becker  v.  Stone,  136  Mass. 
405;  Lynch  v.  Johnson,  109  Mich. 
640,  109  N.  W.  640;  Shipp  v.  McKee, 
80  Miss.  741,  32  So.  281,  92  Am.  St. 
R.  616;  Watson  v.  Peebles,  102  Miss. 
725,  59  So.  881;  Lacy  v.  Pixler,  120 
Mo.  383,  25  S.  W.  206;  Gapp  Mayer 
V.  Wilkenson  (Utah),  177  P.  763; 
Birch  V.  Linton,  78  Va.  584,  49  Am. 
R.  381;  Wilson  v.  Branch,  77  Va.  65, 
46  Am.  R.  709. 

68.  See  post,  1044;  Allen  v.  Poole, 
r>4  Mias.  323. 
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In  Alabama^  an  infant,  ten  days  before  majority,  {>urchased  a  note 
and  drew  an  order  upon  a  third  person  ih.  payment,  and  received 
notice  of  non-payment.  It  was  hold,  in  a  suit  several  years  after, 
tliat  his  failure  to  renew  the  note  and  disaffirm  warranted  the 
conclusion  that  he  intended  to  abide  by  it.*^'  Still  more  rigidly 
was  the  same  doctrine  enforced  in  an  earlier  New  York  case/* 
Part-payment,  or  even  promise  of  parfr^payment,  may  operate  as 
confirmation.^^  So  may  authority  given  to  an  agent  to  pay,  though 
the  agent  does  nothing/*  But  declarations  of  affirmance  by  one 
purporting  to  act  as  the  attorney  or  solicitor  of  the  late  infant  do 
not  amount  to  ratification  if  his  authority  be  not  proved.'''  Sub- 
mitting the  question  of  liability,  after  coming  of  age,  to  arbitration 
or  offering  to  compromise  does  not  amount  to  ratification.^*  But 
letters  indicating  intent  to  abide  by  a  former  award  may;  as  well 
as  the  enjoyment  of  its  benefits/'  So  may  permitting  an  action 
growing  out  of  the  transaction  to  go  by  default,  or  a  bill  in  equity 
to  be  taken  as  confessed,^*  as  well  as  bringing  an  action  after 
mujority  to  enforce  a  voidable  contract  either  individually"  or 
jointly  with  others/'"^*  A  promise  to  settle  by  note  against  a  tlird 
party  is  held  sufficient/*^  So  is  a  promise  to  settle  by  work.  Kor 
do  the  recent  cases  seem  to  require  that  a  promise  to  settle  should 
be  very  precisely  expressed.  The  mere  retention  of  consideration- 
money  received  during  infancy  appears  to  amount  to  ratification  in 
California ;  ®^   though  this  is  not  the  general  rule  elsewhere,"  but 


69.  Thomasson  v.  Boyd,  13  Ala. 
419. 

70.  Delano  v.  Blake,  11  Wend.  85. 

71.  Little  V.  Duncan,  9  Bich.  Law, 
55;  Stokes  v., Brown,  4  Chand.  (Wis.) 
39. 

72.  Orvia  v.  Kimball,  3  N.  H.  314. 
78.  CarreU  v.  Potter,  23  Mich.  377. 

74.  Benham  v.  Bishop,  9  Conn.  330 ; 
Bennett  v.  Collins,  52  Conn.  1. 

75.  Barnaby  v.  Barnaby,  1  Pick. 
221;  Jones  v.  Phoenix  Bank,  4  Seld. 
228. 

76.  Terry  v.  McClintock,  41  Mich. 
492. 

77.  CarreU  v.  Potter,  23  Mich;  377 ; 
Pecararo  v.  Pecararo,  84  N.  Y.  S. 
581 ;  Wise  V.  Loeb,  15  Pa.  Super.  Ct. 
601. 

78-79.  Ward  v.  The  Little  Bed,  8 
Mo.  358. 


80.  Taft  y.  Sergeant,  18  Barb.  320. 

81.  Hastings  v.  Dollarhide,  24  CaL 
195. 

82.  It  has  been  held  that  there  was 
no  ratification  of  the  iflegal  sale  of 
an  infant's  land  by  an  exeentor 
where  the  infant  accepted  a  pair  of 
shoes  from  the  executor  after  major- 
ity, even  though  he  expended  part  of 
the  proceeds  of  the  sale  for  her  board 
and  clothing  during  her  infancy. 
Hamilton  v.  Eathbone,  175  IT.  S.  414, 
20  S.  Ct  155,  44  L.  ed.  219;  Hobbs  t. 
Nashville'  C.  &  St.  L.  R.  A.  Co.,  122 
Ala.  602,  26  So.  139,  82  Am.  St.  Eep. 
103;  White  v.  Sikes,  129  Ga.  508, 
59  S.  E.  228.  A  wife  cannot  be  held 
to  have  ratified  where  her  husband  re- 
ceives and  retains  the  consideration. 
Buchanan  v.  Hubard,  96  Ind.  1; 
Biehardson  v.  Pate,  93  Ind.  423,  47 
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it  mi^  have  that  effect^  especiallj  where  the  consideratioxi  is  re- 
ceived after  majority***  Keeping  and  using  an  article  purchased 
during  infancy^  with  equivocal  expressions  of  intention,  may  bind 
the  infant  so  that  he  cannot  return  it  afterwards  to  the  vendor. 
So  may  a  sale  of  the  article  with  full  knowledge  of  the  fact  of 


Am.  B,  374  (ivherc  an  infant  joined 
with  her  husband  in  the  sale  of  his 
lands,  with  the  proceeds  of  which 
other  lands  were  bonght,  of  which  she 
at  his  death,  received  one-third  as 
dower)  ;  Syck  v.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  Baker  v.  Stone,  136 
Mass.  405. 

An  inf anb  does  not  ratify  merely 
by  retaining,  after  majority,  a  note 
which  he  had  accepted  during  minor- 
ity from  an  executor  in  settlement 
of  a  legacy.  Dnrfee  t.  Abbott,  50 
Mich.  479,  15  N.  W.  559;  Carroll  v. 
Potter,  23  Mich.  377;  Orchard  v. 
Wright-Dalton-Bell-Anchor  Store  Co. 
(Mo.),  197  S.  W.  42;  Pedro  v.  Pedro, 
127  N.  Y.  B.  97,  71  Misc.  296. 

88.  Goin  v.  Cincinnati  Bealty  Co., 
118  C.  C.  A.  438,  200  F.  232;  Hobbi 
▼.  Nashville  C.  &  St.  L.  Ry.  Co.,  122 
Ala.  602,  26  So.  139,  82  Am.  St.  B. 
103;  La  Cotts  v.  Quertermous,  84 
Ark.  610,  107  S.  W.  167.  In  Georgia 
by  statute  the  retention  oi  the  bene- 
fits a  voidable  contract  after  major- 
ity operates  as  a  ratification.  Wlck- 
ham  V.  Torley,  136  Ca.  594,  71  S.  E. 
881 ;  Bell  v.  Swainsboro  Fertilizer  Co., 
12  Ga.  App.  81,  76  S.  B.  756.  It 
has  been  held  that  where  after  ma- 
jority a  minor  demands  thi  consider- 
ation of  a  valuable  contract  ho  rati- 
fies it.  Barlow  v.  Robinson,  171  III. 
317,  51  N.  E.  1045. 

One  indorsing  a  note,  given  as  a* 
part  consideration  for  a  conveyance 
made  by  him  while  an  infant,  thereby 
ratifies   the   conveyance.      Turner   v 
Stewart,  149  Ky.  15,  147  S.  W.  772. 

Where,  after  an  infant  became  of 
age,  he  collected  his  part  of  the  pur- 
chase money  arising  frpm  a  void  sale 
by  order  of  court  of  his  interest  in 


land,  and  allowed  a  deed  to  be  made 
therefor,  and  the  grantee  to  hold  it 
for  many  years  without  asserting 
claim  thereto  till  it  had  passed  into 
the  hands  of  iEUi  Innocent  purchaser, 
he  was  estopped  thereby  to  claim  an 
interest  in  the  land.  Williamson  v. 
Mann,  134  Ky.  63,  119  8.  W.  232; 
Damron  v,  RatKff,  123  Ky.  758,  97 
S.  W.  401,  30  Ky.  Law  Rep.  67; 
Clark  V.  Kidd,  148  Ky.  479,  146  S. 
W.  1097. 

Continning  after  majority  to  re- 
ceive wages  under  a  voidable  contract 
of  service  has  been  held  a  good  rati- 
fication. Spicer  v.  Earl,  41  Mich. 
191,  1  N.  W.  923,  32  Am.  Rep.  152; 
McDonald  v.  Sargent,  171  Mass.  492, 
51  N.  E.  17;  Ferguson  v.  BeU's 
Adm'r,  17  Mo.  347. 

Where  an  infant  after  majority 
takes  title  to  property,  knowing  that 
his  funds  have  wrongfully  been  used 
to  purchase  it,  he  was  held  to  have 
ratified  the  transaction.  Comey  v. 
Harris,  118  N.  Y.  S.  244,  133  App. 
Div.  686  (affd.,  200  N.  Y.  534,  93 
N.  E.  1118). 

Where  a  woman  during  infancy  ac- 
cepted an  annuity  in  settlement  of  a 
claim  for  services,  her  continuance  to 
accept  the  payments  after  majority 
was  held  a  ratification.  Parsons  v. 
TeUer,  97  N.  Y.  S.  808,  111  App.  Div. 
637 ;  Kinard  v.  Proctor,  68  S.  C.  279, 
47  S.  E.  390;  Dudley  v.  Browning, 
79  W.  Va.  331,  90  S.  E.  878.  To 
the  same  effect  see  Burkhard  v. 
Crouch,  169  N.  Y.  399,  62  N.  E.  431 
(where  the  amount  received  had  been 
invested  for  the  infant  during  minor- 
ity, and  where,  after  majority,  she 
applied  for  and  received  it,  acquiesc- 
ing in  the  transaction  for  nine  years). 
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purchase.**  So  may  the  reception  and  gubstantial  enjoyment  of 
the  benefits  of  the  transaction  after  reaching  majority,  such  a> 
collecting  dividends  or  interest,*'*  asserting  ownership  and  control 
after  majority  of  land  or  other  property  acquired  under  a  voidable 
contract,*®  or  receiving  the  principal,  or  other  act  totally  incon- 
sistent with  an  honest  intention  to  disaflSrm.  A  verbal  promise 
is  sufficient  to  bind;  *^  while  a  contract  to  work  is  ratified  bv 
continuance  in  the  employer's  service  for  a  month  after  attaining 
full  age,*®  Plea  of  the  execution  of  a  note,  in  defence  of  a  suit  in 
assumpsit,  is  held  to  be  confirmation  of  the  note  itself.*'  Slight 
words,  importing  recognition  and.  confirmation  of  the  promise, 
have  been  treated  as  sufficient;  or,  at  least,  as  sufficient  for  a  jury 
to  consider, '^  And,  according  to  a  recent  decision  of  the  Supreme 
Court  of  the  United  States,  it  is  a  question  for  the  jury  and  not  for 
the  court  to  decide,  whether  the  evidence  submitted  in  any  case 
shows  an  affirmance. or  not,  if  there  be  any  evidence  tending  to 
show  it.*^ 

On  the  other  hand  are  numerous  decisions  which  seem  to  bear 
against  Ihe  creditor.  Says  a  Massachusetts  judge  in  an  earh 
case :  "  By  the  authorities  a  mere  acknowledgment  of  the  debt, 
such  as  would  take  a  case  out  of  the  statute  of  limitations,  is  not  a 
ratification  of  a  contract  made  during  minority."  **  Yet  th » 
much-quoted  distinction  there  taken  between  "  acknowledgment " 
that  a  debt  it  due,  and  verbal  "  ratification  and  confirmation  "  is 

84.  Shropshire  t.  Burns,  46  Ala.  63  N.  E.  887;  Kineaid  ▼.  KincaM, 
108.  157   N.   Y.   715,   53   N.   E.   1126,  32 

85.  Huth  T.  Carondolet  B.,  56  Mo.  N.  T.  S.  476,  85  Hun,  141.  To  the 
202;  Price  v.  Winter,  15  Fla.  66;  same  effect  see  Perkins  v.  Middleton 
Corwin  v.  Shoup,  76  111.  246.  (Okla.),    166    P.    1104    (mortgaging 

86.  Gannon  v.  Manning,  42  App.  D.  land  acquired  under  voidable  con- 
C.  206;  Buchanan  v.  Hubbard,  119  tract);  Mission  Bidge  Land  Co.  v. 
Ind.  187,  21  N.  E.  538.  Selling  after  Nixon  (Tenn.),  48  S.  W.  405. 
majority  personal  property  purchased  87.  West  v.  Penny,  16  Ala.  1S6; 
while  an  infant,  has  been  held  a  good  Martin  v.  Mayo,  10  Mass.  137. 
ratification.  Robinson  v.  Hoskins,  77  8S.  Forsyth  t.  Hastings,  27  Vt 
Ky.  393;  Hilton  v.  Shepherd,  92  Me.   ^    646. 

160,  42  A.  387;  Gulf,  etc.,  B.  Co.  v.  88.  Best  ▼.  Givens,  3  B.  Monr.  72. 

Lemons   (Tex.),  206  8.  W.  75.  90;  Hoit  v.  ITnderhill,  9  N.  H.  436; 

Where  a  minor  purchases  land,  giv-  Bay  v.  Gunn,  1  Den.  108 ;  Whitney 

ing  a  mortgage  to  one  who  pays  the  v.  l>utch,  14  Mass.  457. 

price,  the  two  acts  being  one  transac-  91.  Irvine  v.  Irvine,  9  Wall.  617, 

tion,  he  affirms  the  mortgage  where,  628. 

after  majority,  he  conveys  the  land,  M.  Whitney  v.  Dutch,  14  Mass.  460, 

which    had    been    conveyed    to    him.  per  Parker,  C.  J. 
Beady  v.   Pinkham,   181   Mass.   351, 
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either  exceedingly  subtile,  or  at  ih:e  present  day  frequently  mis- 
applied. The  distinction  further  developed  leads,  as  We  find,  to 
the  conclusion  that  ^here  one  says  he  owes  the  debt  and  has  not 
the  means  of  payment,  but  will  pay  as  soon  as  able,  or  words  to 
this  effect,  this  is  only  an  acknowledgment,  and  not  binding." 
Such  decisions  do  not  always  support  the  explanation  sometimes 
given,  that  the  American  ca^es  proceed  upon  the  ground  of  inten- 
tion to  ratify;  though  there  are  doubtless  cases  which  support  so 
reasonable  a  view.**  In  a  well-considered  Connecticut  case  the 
distinction  is  thus  drawn :  that  the  infant's  contract  to  pay  monev 
not  for  necessaries,  cannot  as  a  rule  be  ratified  by  any  mere 
acknowledgment  of  indebtedness  after  he  becomes  of  age,  since 
there  should  be  an  express  promise  to  pay;  but  that  an  exception 
arises  where  the  infant  received  the  consideration  for  which  his 
promise  was  given,  and  after  he  becomes  of  age  still  ha^  it  in  his 
possession  or  under  his  control;  and  in  such  a  case  it  will  be 
inferred  from  his  mere  acknowledgment  of  indebtedness  that  he 
meant  to  make  himself  liable.*^' 

Where  the  statute  provides  a  period  within  whioh  the  infant 
may  disaffirm,  the  expiration  of  the  statutory  period  without  such 
action  operates  as  a  ratification,*' 

§  1042.  Conflicting  Dicta. 

What  is  it  that  suffices  to  take  a  ease  out  of  the  statute  of  limita- 
tions ?  "  Either  an  express  promise  to  pay,  or  an  unqualified 
acknowledgment  of  i)resent  indebtedness;  in  which  latter  case  ihe 
law  tvill  imply  a  promise  to  pdy*'*  *^     What  is  ratification  of  a  con- 


9%,  8e&  Proctor  t.  Sears,  4  AHen, 
95;  Thompson  v.  Lay,  4  Pick.  48; 
Ford  V.  Phillips,  1  Pick.  203 ;  Hall  v. 
Oerrish,  8  N.  H.  374;  Goodsell  v. 
Myers,  3  Wend.  479 ;  Wilcox  v.  Boath, 
12  Conn.  550;  Chandler  v.  Glover,  32 
Pa.  St.  509. 

94.  See  Thing  v.  Dibbey,  16  Me. 
65;  Dana  t.  Stearns,  3  Cush.  372; 
Smith  V.  Kelly,  13  Met.  309.  And  see 
note  to  16  E.  L.  &  Eq.  558.  The  mere 
indorsement  on  a  minor's  note  of  a 
receipt  of  money  of  date  after  the 
maker  had  attained  majority,  is  not 
a  sufficient  ratification.  Catlin  v.  Had- 
dox,  49  Conn.  4^2.  In  a  suit  on  such 
note,  brought  after  the  maker's  ma- 


jority, it  will  not  be  presumed  that 
the  note  was  given  for  necessaries, 
nor  that  the  consideration  remains 
under  the  maker's  control;  this  must 
bo  proved  by  the  party  who  seeks  to 
enforce  it.    Ih, 

95.  Catlin  v.  Haddox,  49  Conn.  492. 
This  statement  assumes  that  the  con< 
sideration  which  the  infant  retains  is 
^  hona  fide  and  ample  one,  making 
it  inequitable  to  delay  his  decision  to 
affirm  or  disaffirm  while  he  holds  the 
benefits. 

96.  Luce  V.  Jestrab,  12  N.  D.  548, 
97  N.  W.  848. 

97.  See  Gailey  v.  Crane,  21  Pick. 
52?.;   Wakeman   r.   Sherman,   5  ^eld. 
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tract?  So  far  a&  a  definition  may  be  hazarded,  it  is  a  voluntaij 
admission  that  one  is  liable  and  bound  by  the  terms  of  an  existing 
though  inchoate  or  imperfect  contract.  A  debt  is,,  of  course, 
created  by  contract,  express  or  implied.  But  some  say  that  there 
must  always  be  a  new  contract  made  by  the  minor  on  reaching 
majority.  To  hold  that  a  new  -contract  for  payment  is  essential, 
differs  certainly  from  ruling  that  ratification  and  confirmation  of 
an  existing  contract  binds  one  who  was  lately  an  infant-  But 
once  again  such  contracts  of  an  infant  are  called  voidable.  Does 
not  the  term  "  voidable  "  imply  something  still  different,  something 
which  binds  until  expressly  repudiated  ?  And  if  so,  how  doubly 
inconsistent  to  exact  a  specific  promise  to  pay,  over  and  above  an 
admission  of  present  indebtedness*  In  truth,  the  law  is  here  over- 
burdened with  its  own  definition ;  judicial  terms,  incosisistent  and 
varied,  bewilder  the  judicial  mind ;  and  thankless,  indeed,  must 
be  the  task  of  refining  upon  distinctions  which  rest  upon  no  rational 
basis  of  difference.'® 

§  1043.  Summary  of  Doctrine. 

This  writer  makes  no  attempt  to  reconcile  the  numerous  dicta 
of  the  courts  on  this  important  subject.  They  are  irreconcilable. 
If  American  decisions  themselves  may  be  regarded  as  pointing  out 
a  general  rule,  it  seems  to  be  this :  that  the  mere  acknowledgment 
that  a  certain  transaction  constitutes  a  debt  is  insuificient  to  bind 
him  lately  an  infant;  but  that  an  acknowledgment  to  the  extent 
that  he  justly  owes  that  debt,  with  equivocal  expressions  as  to  some 
future  payment,  may  or  may  not  be  considered  suflScient,  though 
the  better  opinion  is  in  favor  of  their  sufficiency;  that  acts  or 
omissions  on  his  part,  which  are  prejudicial  to  the  adult  party's 
interests,  or  evince  his  own  intention  to  retain  the  consideration 
and  advantages  of  a  contract  made  during  infancy,  may  be,  espe- 
cially when  reasonable  time  has  elapsed,  construed  into  a  ratifica- 
tion, without  an  express  promise,  the  presumption  of  honorable 
motives  being  fair  and  reasonable  under  such  circumstances ;  and 
finally,  that  a  distinct,  unequivocal  promise,  verbal  or  written, 
made  after  attaining  majority,  is  always  sufficient,  this  apparently 

91;    Marshall,  C.  J.,  in  Clemenstine  under  the  statute  of  limitations.    He 

T.  Williamson,  8  Cranch.  72;  Story,  says:     "In  the  case  of  an  infant,  I 

J.,  in  Bell  y.  Morrison,  1  Pet.  351.  shall  hold  an  acknowledgment  not  to 

98.  Lord  Kenyon  seems  responsible  be  sufficient,  and  require  proof  of  an 

for  the  doctrine  that  the  case  of  in-  express  promise  to  pay.  made  by  thf 

fancy   differs  in   essence  from   that  infant,  after  he  had  attained  that  SLgo 


1245 


EATIFICATIOIff    AND    AVOIDAWCK, 


§    1043 


Buperseding  the  fomner  promise  altogether.*^  In  cases  of  doubt, 
moreover,  it  would  seem  to  be  better  to  treat  the  evidence  presented 
as  constituting  facts  for  the  consideration  of  the  jury,  rather  than 
a  question  of  law  for  the  court  to  pass  upon. 

Some  case6  go  even  farther,  and  require  an  express  repudiation 
on  the  infant's  part.     But  this  is  appropriate  only  to  certain  trans- 

< 

actions,  and  we  are  not  justified  in  deducing  therefrom  a  general 
principle  that  eitpress  repudiation  is  nepessary  in  all  voidable  con- 
tracts  of  an  infant ;  for  the  decisions  certainly  do  not  go  to  this 
length,  whatever  the  dicta^ 

A  conditional  promise,  when  of  age,  to  perform  a  contract  made 
during  minority  will  not  sustain  an  action  thereon  without  proof 
that  the  condition  has  been  fulfilled.*  And  any  conditional  ratifi- 
cation is  subject  accordingly.' 

Beasc^-able  time  for  an  infant,  on  coming  of  age,  to  elect  to 
confirm  or  avoid  the  acts  >and  contracts  of  his  minority,  must 
depend  in  each  case  upon  the  particular  circumstances;  and  in 
all  cases  the  mental  operation  of  election  at  majority,  whether 
outwardly  manifested  more  or  less  plainly,  and  whether  actually 
proved  or  to  be  conclusively  assumed  from  long  lapse  of  time  and  ' 
silence,  is  the  fact  to  be  legally  established  or  inferred.*  And  such 
election  once  made  is  irrevocable."     An  obligation  may  be  silently 


ifrhen  the  law  presumes  that  he  has 
discretion. ' '  Trupp  v.  Fielder,  2  Esp. 
628. 

39.  Bee  Ameriean  oases  collected  in 
Am.  editor's  not^  to  16  R  L.  A  Eq. 
568;  Bobo  v.  HanseU,  2  Bail.  114; 
A^erman  v.  Bunjon,  1  Hilt.  (N.  T.)" 
68;  Vaughan  v.  Parr,  20  Ark.  600; 
Biehardson  v.  Boright,  9  Vt.  368; 
Hodges  T.  Hunt,  22  Barb.  150;  State 
▼.  Plaisted,  43  JT.  H.  413;  Wright  v. 
Steele,  2  N.  H.  51;  Conklin  ▼.  Og- 
born;  7  Ind.  553;  Merriam  v.  Wilkins, 
6  N.  H.  413;  Jones  v.  Butler,  30 
Barb.  641 ;  Curtin  v.  Patton,  11  S.  k 
B.  305;  Norris  v.  Vance,  3  Eich.  164; 
Oswald  T.  Broderick,  1  Clarke  (la.), 
380. 

1.  See  Holmes  v.  Blogg,  8  Tatint. 
39;  Biehardaon  v.  Boright,  9  Vt.  368; 
Kline  v.  Beebe,  6  Conn.  494;  Hoit  v. 
TJnderhill,  9  N.  H.  439. 

e.  Bresee  v.  Stanly,  119  N.  C.  2T8, 


25  S.  E.  870;  Proctor  v.  Sears,  4  Al- 
len, 95;  Eiverson  ▼.  Carpenter,  17 
Wend.  419;  Chandler  v.  Glover,  32 
Pa.  St.  609;  Hnth  T.  Carondolet  B., 
56  Mo.  202. 

5.  Tb,\  State  v.  Binder  (1896), 
N.J. 

4.  Stringer  ▼.  Life  Ins.  Co.,  82 
Ind.  100.  Parke,  B.,  says  in  Wil- 
liams V.  Moor,  11  M.  &  W.  256,  265, 
that  the  principle  on  which  the  law 
allows  a  party  who  has  reached  twen- 
ty-one to  give  validity  to  contracta 
entered  into  during  his  infancy,  is, 
that  he  is  supposed  to  have  acquired 
the  power  of  deciding  for  himself 
whether  the  transaction  in  question  is 
of  a  meritorious  character  by  which 
in  good  conscience  he  ought  to  be 
bound. 

6.  If  evidence  of  express  disaffirm- 
ance is  shown,  acts  tending  to  prove 
a  prior  full  affirmance  may  be  shown 
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outstandixLg  or  maturing  when  the  isiant  reaches  full  age  or  it* 
may  by  that  time  reach  the  stage  of  performance  or  enf oroement ; 
and  lapse  of  time  before  disaffirmance  ought  to  bind  the  late  infant 
more  readily  in  the  latter  case  than  the  former  because  active 
regard  on  his  part  is  called  for  in  such  connection**  In  other 
words,  reasonable  time  should  be  determined  by  the  facta  and 
circumstances  in  each  case. 

§  1044.  Rule  as  to  Conveyance  of  Infant's  Lands,  Lease,  Mort* 
gage,  &c. 

Let  us  apply  the  rule  of  ratification  or  avoidance  to  the  infant's 
lands,  where,  as  we  have  stated,  affirmance  or  disaffirmance  is  post- 
poned to  his  majority.''  If  an  infant  makes  a  lease  of  his  land 
(which  is  voidable  if  for  his  benefit,  but  not  otherwise),  and 
accepts  rent  after  attaining  full  age,  and  by  other  slight  acts 
affirms  the  transaction,  this  is  a  ratification  of  the  lease  and  he 
cannot  afterwards  disaffirm*®     And  where  a  minor  mortgaged  his 

likewise.   Scranton  v.  Stewart,  52  Ind.      C.   215;   51   S.   E.   909;    Jackson   ▼. 


69,  92. 

6.  Where  an  infant  went  surety  for 
anolher,  a  year  and  a  half  has  been 
considered  not  unreasonably  long  af- 
ter his  majority  to  disaffirm.  John* 
son  V.  Storie,  32  Neb.  610. 

7.  Smoot  V.  Ryan  (Ala.),  65  S. 
828;  Webb  v.  Reagin,  160  Ala.  537, 
49  So.  580;  Tobin  v.  Spann,  85  Ark. 
536,  109  S.  W.  534;  Watson  v.  Ruder- 
man,  79  Conn.  687,  66  A.  515.  One 
seeking  to  foreclose  an  infant's  mort- 
gage must  show  that  it  is  not  sab- 
ject  to  disaffirmance.  Watson  v, 
Ruderman,  79  Conn.  687,  66  A.  5X6; 
Slater  v.  Rudderforth,  25  App.  D,  C. 

ft7;  White  v.  Sikes,  129  Ga.  508,  59 
8.  E.  228;  McReynolds  v.  Stoats 
(111.),  122  N.  E.  860;  Losey  v.  Bond, 
94  Ind.  1;  Pitcher  v.  Laycock,  7  Ind. 
398;  Law  v.  liong,  41  Ind.  586;  For- 
see  V.  Forsee,  144  Ky.  169,  137  S.  W. 
836;  Syck  v.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  Damron  v.  Ratliff,  123 
Ky.  758,  97  S.  W.  401,  30  Ky.  Law 
Rep.  67;  Ward  t.  Ward,  143  Ky.  ai, 
136  S.  W.  137;  Lansing  v.  Michigan, 
etc.,  R.  Co.,  126  Mich.  663,  86  N.  W, 
147,  88  Am.  St.  R.  567,  8  Dot.  Leg.' 
N.    183;    Weeks  v.   Wilkins,   139   N. 


Beard,  162  N.  C.  105,  78  S.  B.  6; 
Evants  v.  Taylor,  18  N.  M.  371,  137 
P.  583 ;  Smith  v.  Ryan,  191  N.  Y.  452, 
84  N.  E.  402;  Foy  v.  Salzano,  136 
N.  T.  S.  699,  152  App.  Div.  47; 
Union,  etc.,  Ins.  Co.  v.  HilUard,  63 
Ohio  St.  478,  59  N.  E.  230,  53  L.  B. 
A.  462,  81  Am.  St.  R  644;  Hetteriek 
V.  Porter,  20  Ohio  Cir.  Ct,  B.  110, 
11  O.  C.  D.  145;  Seed  v.  Jennings 
(Ore.),  83  P.  872;  Birch  ▼.  Linton, 
78  Va.  584,  49  Am.  B.  381;  Gillespie 
V.  Bailey,  12  W.  Va.  70,  29  Am.  R. 
445. 

While  a  minor's  affirmance  or  dis- 
affirmance by  election  is  postponed 
until  his  majority,  he  may,  during  his 
minority,  enter  npon  premises  which 
he  has  conveyed  to  another,  and  re- 
ceive rents  and  profits  nntil  arriving 
at  full  age;  or  he  may  by  his  gnar- 
dian  or  next  friend  procure  the  ap- 
pointment of  a  receiver,  for  collecting 
rents  and  profits.  Hutchinson  v.  Mc- 
Laughlin, 15  Colo.  492. 

But  an  infant  cannot,  during  mi- 
nority, disaffirm  his  conveyance  nor  re* 
cover  possession.  Shipley  v.  Bnnn 
(1894),  125  Mo.  445;  §  409. 

S.  Ashfield  v.  Ashfield,  W.  Jones, 
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land,  and  on  cbming  of  age  conveys  it  to  another  person  in  fee^ 
subject  to  the  mortgage,  which  he  recognizes  in  the  second  deed, 
it  is  held  to  be  a  ratification  of  the  mortgage;  *  -and  making  a  new 
mortgage  after  majority  has  naturally  the  effect  of  creating  a 
junior  incumbrance/® 

A  defed  given  after  majority  to  carry  out  or  confirm  a  previous 
voidable  transfftction  is  a  good  ratification."  Such  a  deed  must  be 
regular  in  form.**  So  slight  acts  of  assent  on  the  infant's  part  are 
held  sufficient  to  confirm  leaseis  made  by  a  guardian  beyond  the 
term  of  his  authority:^  The  subsequent  ratification  of  a  mort- 
gage^ as  of  other  deeds,  relates  back  to  the  first  delivery,  so  as  to 
affect'  all  intermediate  persons,  except  purchasers  for  a  valuable 
consideration."  And  where  a  loan  of  money  was  made  to  an 
infant  for  which  he  executed  a  bond  and  mortgage,  and  in  a  will 
made  after  he  became  of  age  directed  the  payment  of  "  all  his  just 
debts  "  and  died,  it  was  held  that  the  will  sufficiently  confirmed 
tie  moTtgage."  Even  notes  given  for  the  purchase-money  of  land, 
not  secured  by  mortgage,  have  been  equitably  enforced ;  and  the 
court  has  refused  to  permit  the  notes  to  be  disaffirmed  and  the  land 
reclaimed/*  And  yet  the  retention,  after  reaching  majority,  of 
the  proceeds  of  land  purchased  and  afterwards  sold  by  the  person 
while  an  infant,  is  not  of  itself  sufficient  to  render  him  liable  upon 
his  covenant  to  pay  an  outstanding  mortgage  upon  the  land  which 
he  had  assumed  as  part  of  the  consideration  of  his  purchase.*^ 
But  allowing  the  mortgage  to  be  foreclosed  after  majority,  and  a 
bill  of  foreclosure  to  be  taken  as  confessed,  may  defeat  the  infant's 
equity.*®     A  mortgage  given  by  the   infant  is   affirmed   if  he 


157;  Wimberley  v.  Jones,  1  Ga.  Bee. 
91. 

9.  Boflton  Slank  v.  Ohamberlin,  15 
Mass,  220;  Story  v.  Johnson,  2  You.  & 
Coll.  Exch.  607;  Phillips  v.  Green,  5 
Monr.  355;  Lynde  v.  Budd,  2  Paige, 
191;  Losey  v.  Bond,  94  Ind.  67. 

10.  McGan  y.  Marshall,  7  Humph. 
121. 

11.  Hill  V.  Weil  (Ala.),  80  S.  526; 
Green  v.  Poker  (Ark.),  177  S.  W. 
903;  Wall  Yr  Mines,  139  CaL  27,  62 
P.  386 ;  Calhoun  y,  Anderson,  78  Kan. 
749,  98  P.  275. 

A  prQiniae  to  make  a  confirmatory 
deed,  and  aequiescenee  for  many 
years  thereafter  in  the  grantee's  title 


has  been  held  a  sufficient  ratification* 
Benson  ▼.  Gulp,  157  Ey.  442,  163  S. 
W.  455;  Haldeman  v.  Weeks  (Ore.), 
175  P.  445. 

12.  Gaskins  ▼.  Allen,  137  N.  0.  426, 
49  8.  B.  919  (where  the  deed  of  a 
married  woman  lacked  proper  probate 
and  privy  examination  before  ac- 
knowledgment). 

18.  See  Smith  v.  Low,  1  Atk.  489. 

14.  Palmer  v.  Miller,  25  Barb.  399. 

15.  Merchants'  Fire  Ins.  Co.  v. 
Grant,  2  Edw.  Ch.  544. 

16.  Weed  v.  Beebe,  21  Vt  495. 

17.  Walsh  ▼.  Powers,  43  N.  Y.  23. 

18.  Terry  t.  McClintock,  41  Mich. 
492. 
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pays  interest  on  the  mortgage  note  after  attaining  majority.^ 

§  1045.  Infant's  Conveyance,  Lapse  of  Time,  &c. 

It  would  seem  that  the  infant  is  not  precluded  from  disaffirming 
his  conveyance  of  real  estate  by  the  mere  Isip&e  of  timei  provided 
there  has  been  no  word  or  act  on  his  part  indicp.ting  affinnance. 
Laches  is  not  imputable  to  an  infant  during  the  continuanoe  of 
minority.*^  Where  land  has  been  sold  by  an  infant,  it  waa  said  in 
a  Oonnecticut  case,  years  ago,  the  period  of  acquiescence  being 
thirty-five  years,  that  the  infant  ought  to  declare  his  disaffirmanoe 
within  a  reasonable  time ;  and  similar  dicta  may  be  found  in  other 
courts;  but  there  seems  to  be  no  doubt  upon  the  decided  cases, 
that  mere  acquiescence  is  no  confirmation  of  a  sale  of  lands  unless 
it  has  been  prolonged  for  the  statutory  period  of  limitation;  and 
that  an.  avoidance  may  be  made  any  time  before  the  statute  has 
barred  an  entry/*  But  disaffirmanoe  is  here  required;  and  any 
solemn  revocation,  or  a  conveyance  to  someone  else  of  that  land, 
repudiates  the  infant's  conveyance;  while  any  new  conveyance  by 
way  of  affirmance  makes  the  infant's  deed  wholly  valid.** 

Whatever  might  be  the  effect  of  an  infant's  own  fraud,  aa  against 
himself,  it  would  appear  that  a  subsequent  purchaser  or  mort- 
gagee in  good  faith  and  for  a  valuable  consideration  will  hold  his 
title  as  against  a  deed  made  by  the  ovmer  during  hia  minority,  of 
which  he  has  received  neither  actual  nor  constructive  notice ;   and 


19.  American  Mortgage  Co.  t. 
Wright  (1894),  101  Ala.  658. 

20.  Conditions  in  Virginia  during 
the  Civil  War  have  been  held  to  save 
an  infant  from  being  barred  by  laches. 
Bedinffer  v.  Wharton,  27  Gratt.  (Va.) 
857;  Smith  V.  Sackett,  5  Oilm.  534; 
HiU  V.  Nelms,  86  Ala.  442.  But  time 
which  has  commenced  running  against 
the  ancestor  continues  to  run  against 
the  infant  heir.  Gibson  v.  Herriott,  55 
Ark.  85;  Hayes  v.  Nourse,  114  N. 
Y.  595.  But  see  Nobles  v.  Poe  (Ark.), 
182  S.  W.  270  (delay  of  43  years  in 
bringing  suit). 

21.  1  Am.  Lead.  Cas.,  4th  ed.,  256; 
Met.  Contr.  60,  61,  and  cases  cited; 
Tucker  v.  Moreland,  10  Pet.  58 ;  Boody 
V.  McKenney,  23  Me.  517;  Drake  v. 
R^^msay,    5    Ohio,    251    Jackson    v. 


Burchin,  14  Johns.  124;  Urban  v. 
Grimes,  2  Grant,  96 ;  Vaughan  v.  Parr, 
20  Ark.  600;  VoorhieB  ▼*.  Voorhies,  24 
Barb.  150;  Ware  v.  Brush,  1  McLean, 
533;  Moore  T.  Abeinethy,  7  Blackf. 
442;  Cole  v.  Pennoyer,  14  m.  158; 
Gillespie  v.  Bailey,  12  W.  Va.  70  (the 
case  of  an  infant  tenant  in  eommon) ; 
Wallace  ▼.  Latham,  52  Wia.  291; 
Prout  V.  Wiley,  28  Mich.  164;  WcBs 
V.  Seiicas,  24  Fed.  B.  82;  La^  ▼.  Pil- 
lar, 120  Mo.  383. 

22.  Mette  y.  Feltgen,  148  m.  357; 
Moore  y.  Baker,  92  Ky.  518;  Cox  v. 
McGowan  (1895),  N.  0.  Where  the 
infant,  with  knowledge  of  the  facts, 
accepts  upon  majority  the  reddne  of 
the  purchase  price  of  the  land,  he  rati- 
fies the  transaction.  Bmifh  y.  Qnj 
(1895),  N.  C. 


1349  BATIFICATION   ANI>   AVOIDANCE.  §    1045 

this,  too,  uotwilhsfcandiiig  ratification  or  fraud  of  the  minor  might 
bave  rendered  that  deed  valid.^* 

Yet  lapse  of  time,  together  with  slight  circumstances,  have  in 
many  instances  sufficed  to  sustain  an  infant's  deed.  A  Missouri 
case,  indeed,  holds  that  mere  declarations  or  a  promise  upon  con- 
tingency will  not  ratify  and  confirm.^*  But  the  authorities 
generally  manifest  extreme  repugnance  at  setting  aside  a  solemn 
conveyance  of  land  and  reopening  beneficial  transactions,  merely 
to  suit  the  caprice  or  dishonorable  intent  of  infants.^'  This  may 
explain  another  dictum  to  the  effect  that  an  infant's  deed  will  be 
confirmed  by  any  deliberate  act  after  he  becomes  of  age,  by  which 
he  takes  benefit  under  it  or  recognizes  its  validity  ;^*  which  is  not 
without  precedents  for  support.  Thus  in  some  instances  where 
the  infant,  after  coming  of  age,  saw  the  purchaser  make  valuable 
improvements  and  incur  considerable  expense,  and  said  nothing 
for  years,  he  was  held  bound.*^  So,  too,  it  would  seem,  where 
one,  knowing  his  title,  permits  another  to  purchase  without  giving 
notice  of  his  claim.^®  Or  omits  a  fair  opportunity  for  asserting 
his  privilege."  While  mere  lapse  of  time  less  than  the  statute 
period  will  not  suffice,  yet  the  lapse  of  a  less  period  in  connection 
with  such  circumstances  may.  A  tribunal  of  justice  can  properly 
decline  to  become  the  instrument  of  a  knave;  and  the  late  infant's 
dishonorable  intention  to  take  advantage  bears  against  him.  So, 
in  Illinois,  and  some  other  States,  the  statute  makes  conveyances 
of  a  minor  binding,  unices  disaffirmed  and  repudiated  within  a 
certain  reasonable  i)eriod,  say  three  years  after  reaching  majority/^ 
which  is  just  legislation.     Where  the  infant  was  nearly  of  age 

23.  Black  t.  Hills,  36  HI.  376;  In-  And  cf.  Brantley  v.  Wolf,  60  Misa. 
man  v.  Inman,  L.  R.  Eq.  260;  Weaver       420, 

V.  Carpenter,  42  la.  343,  If  there  is  doubt  whether  the  deed 

24.  Glamorgan  v.  Lane,  9  Mo.  446.  was  made  during  infancy  or  not,  the 
And  see  Davidson  v.  Young,  38/Zll.  burden  of  proof  is  on  the  disaffirming 
146.  party.    Amey  v.  Coekey  &  Bargar,  73 

25.  See   cases   cited  in   preceding      Md.  297. 

paragraph.  26«  Hall  v.  Simmons,  2  Rich.  Eq. 

26.  McConnio  v.  Leggett,  8  Jones,  120;  Alsworth  v.  Cordtz,  31  Miss.  32; 
425.  Belton  ▼.  Briggs,  4  Desaus.  465;  Cre- 

27.  Wheaton  v.  East,  5  Terg.  41;  singer  v.  Welch,  15  Ohio,  156;  Em- 
Wallace  V.  Lewis,  4  Harring.  75;  mons  v.  Murray,  16  N.  H.  385.  But 
Jones  V.  Phenix  Bank,  4  Seld.  235;  see  Brantley  v.  Wolf,  60  Mi3a.  420. 
Davis  T.  Dudley,  70  Me.  236,  .  AUter  29.  Dolph  v.  Hand,  156  Pa.  St.  91. 
-^vhere  improvements  are  made  while  30.  The  infant  may  have  the  full 
the  late  infant  is  absent  and  silent.  benefit  of  the  statute  though  he  corn- 
Birch  V.  Linton  and  Wife,  78  Va.  584.  mences  an  action  in  infancy  and  dis- 
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when  he  conveyed^  and  had  made  a  fair  sale,  receiving  thie  pur- 
chase-money, delay  on  his  part  to  disaffirm  is  not  favored.**^  Aad 
there  ought  to  be  no  disaffirmance  favored  which  comes  iinreaBon- 
ably  late  after  the  legal  disability  is  removed.*^ 

The  purchaser  of  an  infant's  lands  succeeds  to  all  the  infant's 
rights  in  relation  to  it,  although  those  rights  grow  out  of  the 
latter's  infancy."  And  a  party  in  possession  under  the  infant's 
deed  cannot  be  r^arded  as  a  trespasser  before  the  deed  is  avoided.** 

And  it  is  held  that  where  land  was  conveyed  by  a  person  under 
age  in  exchange  for  other  lands,  and  he,  after  coming  of  age,  sells 
and  conveys  the  lands  so  received,  the  last  deed  amounts  to  a 
confirmation  of  the  first.** 

§  1046.  Ratification,  as  to  an  Infant's  Purchase,  &c. 

The  same  reasoning  which  applies  to  property  transferred  by 
the  infant  applies  to  his  purchases.  If  an  infant,  for  instance, 
takes  a  conveyance  of  land  during  minority  and  retains  possession 


continued  it.  Snare  ft  Triest  Co.  y. 
Friedman,  169  Fed.  1,  94  C.  C.  A. 
369,  40  L.  B.  A.  (N.  S.)  367;  Putnal 
V.  Walker,  61  Fla.  720,  55  So.  844; 
Watson  T.  Peebles,  102  Miss.  725,  59 
So.  881;  O'Donohne  v.  Smith,  130 
App.  D.  214,  114  N.  T.  S.  536 ;  Birch 
V.  Linton,  78  Va.  584,  49  Am.  B. 
381;  Wilson  v.  Branch,  77  Va.  65,  46 
Am.  B.  709;  Blake  t.  HoUandsworth, 
71  W.  Va.  387,  76  S.  E.  814. 

Where  in  the  ease  of  a  female  the 
disabilities  of  infancy  and  coverature 
concur,  the  right  to  disaffirm  eontinnes 
till  both  disabilities  are  removed  and 
for  the  statutory  period  thereafter, 
without  regard  to  the  interval  between 
the  conveyance  and  the  avoidance. 
Blake  v.  HoUandsworth  (W.  Va.),  76 
S.  E.  814,  43  L.  B.  A,  (N.  S.)  714; 
Blankenship  v.  Stout,  25  HI.  132; 
Wright  V.  Germain,  21  la.  585;  supra, 
§  433.  And  see  Ferguson  v.  Bell,  17 
Mo.  347 ;  Bostwick  v.  Atkins,  3  Comst. 
53;  Pursley  v.  Hays,  17  la.  311;  Shel- 
don V.  Newton,  3  Ohio  (N.  S.),  494; 
Bainsford  v.  Bainsford,  Spears  Ch. 
385.  Forget  fulness  of  the  deed  made 
in  infancy  is  no  sufficient  excuse  for 
delay  to  disaffirm.    Tunison  v.  Cham- 


blin,  88  HI.  378.    See  Amey  v.  Cockey 
&  Bargar,  73  Md.  297. 

Infant  remaindermen  assenting  to 
a  sale  of  land  must  disaffirm  within  a 
reasonable  time  after  majority  or  they 
wiU  be  barred  as  against  the  'pur* 
chaser.  Criswell  v.  Criswell  (Neb.)r 
163  N.  W.  302,  L.  B.  A.  1917E,  1103. 
But  see  Steele  v.  Poe,  79  8.  C.  407,  60 
S.  E.  951  (holdinir  that  infant  con- 
tingent remaindermen  who  have  con- 
veyed their  estate  need  not  disaffirm 
till  the  termination  of  the  life  estate. 
To  the  same  effect  see  McCanlev  t. 
Grimm,  115  Va.  610,  79  S.  E.  1041. 

SI.  Ferguson  v.  H.  E.  &  W.  T.  Bv. 
Co.,  73  Tex.  344. 

92.  Where  there  was  an  arrange- 
ment during  minority  that  the  grantee 
wonld  reeonvey  upon  the  grantor's 
majority,  such  a  transaction  will  be 
favorably  regarded  for  enforcement. 
Butler  V.  Hyland,  89  Cal.  575. 

88.  Thompson  v.  Oaillard,  3  Bich. 
418.  See  Jackson  ▼.  Todd,  6  Johns. 
257;  Hall  v.  Jones,  21  Md.  439. 

84.  Wallace  v.  Lewis,  4  Barring. 
76. 

80.  Williams  v.  Mabee,  3  Halst.  CL 
500. 
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after  coming  to  majority^  circurastances  may  make  tliat  a  binding 
transaction.  So,  if  an  infant  lessee  remains  in  possession  of  the 
house  or  land  demised,  and  pays  rent  after  majority,  he  cannot 
repudiate  the  lease  afterwards.'^  Ratification  of  a  purchase  of 
land  involves  ratification  of  a  mortgage  back  to  secure  the  purchase- 
money;  one  cannot  repudiate  the  former  and  not  the  latter,  for 
this  would  be  inequitable.*^  An  infant  may  duly  avoid  or  ratify 
his  purchase  of  personal  property  also,  either  during  minority  or 
within  a  reasonable  time  after  reaching  majority .•* 

When  an  infant  purchases  property,  and  continues  to  enjoy  the 
use  of  the  same,  and  then  sells  it  or  any  part  of  it,  and  receives  the 
money  for  it,  he  must  be  considered  as  having  elected  to  affirm  the 
contract,  and  he  cannot  afterwards  avoid  payment  of  the  consider- 
ation.**  Some  authorities  would  confine  the  affirmation  of  a  pur- 
chase of  land  to  an  actual  subsequent  sale,  but  this  is  quite 
unreasonable,  and  contrary  to  the  general  doctrine ;  for  there  may 
be  many  other  acts  which  constitute  just  as  full  and  undoubted 
evidence  of  a  design  on  the  infant's  part  to  affirm  such  contract  as 
an  actual  sale  of  the  land.  Thus  continuous  occupation  of  prem- 
ises, improvements,  and  offers  to  sell,  have  sometimes  been  deemed 
sufficient.*^  And  Chief  Justice  Shaw  observes  that  if  an  infant, 
after  coming  of  age,  retains  landed  property  purchased  by  him 
(luring  minority  for  his  own  use,  or  sells  or  otherwise  disposes  of 
it,  such  acts  beipg  only  conscientiously  done  with  intent  to  ratify 
or  affirm,  affirmation  or  ratification  may  be  inferred.*^  The  same 
principle  has  been  declared  in  other  cases,  even  to  the  extent  of 
holding  that  mere  continuance  in  possession  is  an  affirmance ;  the 
more  so,  if  the  late  infant  has  put  it  out  of  his  power  to  restore 
the  title.**     It  will  be  observed  that  such  latter  conduct  involves 


36.  Holmes  t.  Blogg,  8  Taunt.  35; 
Smith,  Contr.  284 ;  Bac.  Abr.,  tit.  In- 
fant, K.  612 ;  Baxter  v.  Bush,  29  Vt. 
465;  Annfield  ▼.  Tate,  7  Ired.  258; 
Beiekler  t.  Guenther,  121  la.  419,  96 
N.  W.  895. 

37.  §  1044;  Lang^don  t.  Clayson,  75 
Mich.  204;  Kennedy  T.  Baker,  159 
Pa.  St.  146;  Peers  v.  McLaugh- 
lin, 88  Cal.  294.  Provision  in 
an  absolute  conveyance  to  an  infant 
ronfering  upon  him  the  power  to  sell, 
implies  only  the  power  to  sell  when  the 


disability  of  infancy  is  removed.  Sew- 
ell  V.  Sewell,  92  Ky.  500. 

38.  f  1015. 

89.  Boody  v.  McKenney,  10  Shep. 
517;  Hubbard  v.  Cummings,  1  Me.  11; 
Boyden  v.  Boy  den,  9  Met.  519;  Bob- 
bins V.  Eaton,  10  N.  H.  561. 

40.  See  Bobbins  v.  Eaton,  10  N.  H. 
561. 

41.  See  Boyden  ▼.  Boyden,  9  Met. 
519. 

48.  Dana  v.  Coombs,  6  Greenl.  89; 
Cheshire  v.  Barrett,  4  McCord,  241; 
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two  elements :  lapse  of  time  and  the  exercise  of  acts  of  ownership/* 
But  the  infant  on  coming  of  age  has  of  course  the  right  to  dis- 
affirm as  well  as  to  affirm  the  purchase  by  appropriate  acts.''* 

Where  a  deed  made  to  an  infant  is  beneficial  to  him,  equity  will 
infer  an  acceptance  on  his  part,  whether  he  knew  of  the  conreyance 
or  not;  but  he  may  reject  the  grant  upon  reaching  majority  if  he 
so  elects.*^ 

§  1047.  Executory   Contracts,  &c..  Voidable   During  Infancy; 
How  Affirmed  or  Disaffirmed. 

As  to  deeds  passing  a  voidable  title  to  land  out  of  the  infant 
we  have  seen  that  ho  cannot  elect  to  disaffirm  or  ratify  until  he 
attains  majority.  But  with  regard  to  an  infant's  iexecutory  con- 
tracts, or  transactions  importing  on  his  part  the  fulfilment  of 
duties,  during  the  period  of  infancy,  which  might  be  prejudicial 
or  irksome,  he  is  allowed  to  disaffirm  and  avoid  during  infancy 
wherever  the  contract  was  not  of  that  beneficial  or  positive  kind 
which  the  law  pronounces  binding.  This  is  strictly  in  accordance 
with  the  general  doctrine  that  one  shall  not  be  prejudiced  by  his 
own  acts  committed  while  an  infant.  Thus,  if  the  infant  promises 
during  infancy  to  marry,  he  need  not  fulfil  that  promise;  if  he 
make  a  stock  contract,  he  can  repudiate  it  at  any  time  and  thereby 
avoid  the  onerous  responsibility  of  continuing  to  pay  assess- 
ments; **  if  he  has  become  a  partner,  he  may  rid  himself,  before 
majority,  of  the  injudicious  compact;  *''  if  he  has  taken  a  lease, 
ho  may  put  an  end  to  it;  *'    if  he  executes  a  promissory  note,  he 


Lvnde  v.  Budd,  2  Paige,  191;  Middle-' 
ton  V.  Hoge,  5  Bush,  478. 

48.  This  t-ule  was  applied  in  a  recent 
woll-considered  New  YotIc  case,  upon 
ft  fuH  examination  of  the  authorities. 
An  infant  had  given  his  note  for  cer- 
tain real  estate;  and,  very  foolishly, 
or  very  dishonorably,  endeavored  to 
avoid  payment  upon  majority,  while 
holding  to  the  benefits  of  his  pur- 
chase. It  was  held  that  by  his  acts  he 
had  ratified  the  contract  of  purchase. 
irt»nry  v.  Boot,  33  N.  Y.  526. 

44.  WiUiams  v.  WiUiams,  85  N.  0. 
313  Tn  Honlton  v.  Mantenffel,  51 
Minn,  185,  an  arrangement  on  ma- 
jority to  keep  the  purchase  was  lieUl 


an  affirmance  though  the  arrangement 
itself  failed. 

45.  Owinpfs  v.  Tucker,  90  Ky.  297; 
SneatheA  v.  Sneathen,  104  Mo.  201. 
Land  conveyed  to  an  infant  upon  his 
trust  to  reconvey  cannot  be  retaineil 
by  him.  Nordholt  v.  Nordholt,  8T 
Cal.  652;  ^  AU.    ' 

46.  Wullcr  V.  Chuse,  etc.,  Co.,  241 
111.  398,  8«y  N.  S.  796 ;  Cain  v.  Gamer, 
169  Ky.  633,  185  S.  W.  122;  Dublin 
A  Wicklow  R.  V.  Black,  3  Ex.  181; 
Indianapolis  Chair  Co.  v.  Wilcox,  59 
In  d.  429;  Eobinsbn  v.  Weeks,  56  Me. 
102. 

47.  Goode  v.  H-arrison,  5  B.  &  Aid. 
147;   Dunton  v.  Brown,  31  Mich.  82. 

48.  Gregory  v.  Le6    (1895),  ConB. 
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need  not  pay  when  it  falls  due/*  A  disaffirmance  during  infancy, 
where  thus  permitted,  may  require  something  different  from  disr 
affirmance  at  majority,  sopjething  more,  e^gplicit  perhaps,  and 
nearer  to  ajx  ezpress  repudiation ;  though  each  cas^,  as  in  the  case 
of  election  at  majority,  should  be  governed  by  its  qwn  circum- 
stances. The  e;xecutory  contract  of  an  infant  to  (ionyey  or  transfer 
his  real  or  personal  property  cannot  be  specifically  enforced  agaijjisli 
him,  nor  made  the  basis  of  an  actipn  of  damages;  ^^  nor,  on  the 
other  hand,  can  his  executory  contract  to  buy  real  or  personal 
property,  or  to  mortgage  or  give  security,  be  CQmi)elled ;  ^^  but  in 
either  case  the  right  of  affirmance?  oi:  disaffirmance  is  left  open. 
To  bind  him  he  must  confirm  such  a  contract  after  attaining 
majority.      .        .  . 

§  104S.  Rule  Applied  to  Infantas  Contract  of  Service. 

Thus,  too,  although  it  may  be  said  that  one's  fully  executed 
contract  for  service  cannot  be  re-opened,  if  beneficial  to  him,  to 
the  adult  party's  detriment,  the  general  rule,  independently  of  the 
apprentice  acts,  is  that  an  infant  who  contracts  to  perform  labor 
for  a  fixed  time  at  a  definite  rate  may  put  an  end  to  it  whenever 
he  chooses  during  minority,  and  claim  compensation  pro  rata  for 
his  ftervioee/*     It  has  also  been  applied  to  a  contract  relating  to 


40.  Cumnung?  ▼.  Everett,  82  Me. 
260. 

50.  Walker  v,  ElUs,  12  lU.  470; 
Petty  V.  Boberts,  7  Bush,  410  j  Griffia 
T.  Younger,  6  Ired.  £q,  520.  And  see 
Mustard  v.  Wohlford,  15  Gratt.  329. 

51.  Bee  Biley  v.  MaUory,  33  Conn. 
201;  McCarty  v.  Woodstock  Co.,  92 
Ala.  463.  An  infaait  who  bids 
for  property  at  an  auction  is  not  ob- 
liged to  execute  the  purchase.  Shurt- 
leff  V.  MiUard,  12  B.  I.  272. 

52.  The  infant  may  enforce  the 
eontract  and  recover  wages  upon  it^ 
where  it  does  not  appear  that  he  has 
a  parent,  guardian  or  master  entitled 
to  his  services.  The  Meliasa  Fed. 
Cas.  No.  9j400  (TJ.  e.  P.  0.,  Mich. 
1874),  1  Brown  Adm.  476;  Belyea  v. 
Cook,  162  F,  180;  The  Cubadist,  252 
F.  658  (affd.,  256  F.  203) ;  Ping  Min 
A  Mill  Co.  V.  Grant,  68  Kan.  732,  75 
P.  1044 ;  Gain  v.  Gamer,  169  Ky.  633, 
185  S.  W.   122;   Spicer  v.  Earl,  41 


Mich.  191,  1  N.  W.  923,  32  Am.  Bep, 
152. 

If  the  contract  disaffirmed  be  entire 
and  partially  performed  by  the  infant 
when  disaffirmed,  he  cannot  recover  on 
a  quantum  meruit  for  the  services  ac« 
tually  performed.  Yancey  v.  Boyce^ 
28  N.  r>.  187,  148  N.  W.  539;  Bams- 
dell  V.  Coombs,  etc.,  Co.,  161  N.  T.  S. 
360;  Abom  v.  Janis,  113  N.  T.  S. 
309,  62  Misc.  95  (order  affd.,  106  N. 
T.  8.  1115) ;  Dearden  v.  Adama,  19  B. 
I.  217,  36  A.  3. 

A  contract  by  a  minor  to  work  for 
his  board  and  clothes  has  been  upheld 
on  the  ground  that  the  latter  were 
necessaries.  Starke  v.  Storm,  115  Va. 
651.  To  the  same  effect  see  Stone  v. 
Dennison,  13  Pick.  (Mass.)  1,  23  Am. 
Dec.  $54;  Person  v.  Chase,  37  Vt. 
647;  Van  Pelt  v.  Corwine,  6  Ind.  363; 
Bay  V.  Haines,  62  HI.  485;  Davies  v* 
Turton,  13  Wis.  185;  Moses  v.  Stevens, 
2  Pick.  332 ;  Maaon  v.  Wright,  13  Met. 
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damages  which  might  be  suffered  in  the  course  of  the  employ- 
ment/' '  Infants,  acting  upon  bad  advice,  have  sometimes  the 
effrontery,  however,  after  rescinding  a  Contract  of  service  beneficial 
to  themselves,  to  demand  wages  from  their  employers,  without  the 
allowance  of  reasonable  offsets;  but  the  courts  are  not  so  foolish 
as  to  indulge  them  often  in  this  respect;  hence,  in  numerous  in- 
stances, it  is  decided  that  where  an  infant  puts  an  end  to  his 
contract  of  service,  his  demand  for  proportional  wages  is  subject 
to  the  reasonable  deduction  of  his  employer  for  part-payments, 
board,  and  necessaries  furnished  him  during  the  same  period,  even 
to  the  entire  extinction  of  his  own  claim.*^*  And  the  injury  sus- 
tained by  his  employer  will  not  be  unfrequently  taken  into  ac- 
count/* But  the  infant  cannot  be  sued  for  breach  of  his  agreement 
of  service/*  Of  course,  he  may  aet  off  his  own  labor  agaizist  the 
employer's  demand  for  necessaries,  and  recover  any  balance  ac- 
cordingly/^ The  mutual  understanding,  of  the  parties  as  to 
whether  the  infant's  services  should  be  paid  for,  or  counterbalanced 
completely  by  his  board  and  education,  should  be  regarded  in  every 
case,  upon  examination  of  the  circumstances/*     And  if  the  infant 


306;  Qaffner  v.  Hayden,  110  Mass* 
137;  Spicer  v.  Earl,  41  Mich.  191; 
Lufkin  V.  MajaU,  5  Fost.  82 ;  Francis 
V.  Felmet,  4  Dev.  &  Bat.  498;  Jud- 
kins  V.  Walker,  17  Me.  38;  Nashville, 
etc.,  R.  Co.  V.  Elliott,  1  Cold.  611. 
But  see  Weeks  v.  Leighton,  6  N.  H. 
343;  Harney  v.  Owen,  4  Blackf.  336; 
Wilhelm  ▼.  Hardman,  13  Md.  140; 
McCoy  T.  Huffman,  8  Cow.  84;  Med- 
bury  V.  Watrous,  7  Hill,  110.  As  to 
the  more  general  effect  of  emancipa- 
tion, see  supra,  Part  III,  ch.  XII. 

Two  cases  hold  that  an  executed 
contract  for  services  cannot  be  dis- 
affirmed, in  the  absence  of  evidence  of 
fraud  or  undue  advantage  taken  of  the 
infant.  Robinson  v.  Van  Vleet,  91 
Ark.  262,  121  S.  W.  288;  Spicer  v. 
Earl,  41  Mich.  19,  1  N.  W.  923,  32 
Am.  R.  152. 

53.  Southern  Cotton  Oil  Co.  v. 
Dukes,  121  Ga.  787,  49  S.  E.  788. 

54,  Thomas  v.  Dike,  11  Vt.  273; 
Hoxie  V.  Lincoln,  25  Vt.  206;  Lowe  v. 
Sinklear,  27  Mo.  308 ;  Stone  v.  Benni- 
son,  13  Pick.  1;  Squier  v.  Hydliff,  9 


Mich.  274;  Wilhelm  v.  HardmaA,  13 
Md.  140;  Boondy  v.  Thatcher,  49  N. 
H.  526. 

55.  Thomas  v.  Dike,  11  Vt.  273; 
Hoxie  V.  Lincoln,  25  Vt.  206 ;  Lowe  t. 
Sinklear,  27  Mo.  308;  Moses  v.  Stev- 
ens, 2  Pick.  336.  Contra,  Meeker  v. 
Hurd,  31  Vt.  639;  Derocher  v.  Con- 
tinental Mills,  58  Me.  217. 

56.  Frazier  v.  Rowan,  2  Brev.  47. 

57.  Francis  v.  Felmet,  4  Dev.  A 
Bat.  598;  Lockwood  v.  Bobbins,  125 
Ind.  398. 

58.  Mountain  ▼.  Fisher,  22  Wis.  93; 
Gamer  v.  Board,  27  Ind.  323.  A  ease 
occurred  in  Massachusetts  some  years 
ago,  where  an  infant,  in  consideration 
of  an  outfit  to  enable  him  to  go  to 
California,  agteed,  with  his  father's 
assent,  to  give  the  party  furnishing 
the  outfit  one  third  of  all  the  avails 
of  his  labor  during  his  absence,  which 
he  afterwards  sent  accordingly.  The 
jury  having  found  that  the  agree- 
ment was  fairly  made,  and  for  a  rea* 
sonable  consideration,  and  beneficial 
to   the  infant,  it  was  held  that  he 
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continues  in  service  after  he  becomes  of  age,  without  demanding 
increase  of  wages  or  other  modification  of  the  ix>ntract,  this  is  good 
■evidence  of  his  affirmance  of  the  contract/*  As  matter  of  law  one 
is  not  precluded  from  avoiding  at  majority  a  contract  of  service  if 
something  be  due  him,  although  it  has  been  fully  executed.*® 

It  is  a  well-known  principle  that  when  a  contract  is  dissolved 
by  mutual  consent,  pro  rata  wages  may  be  recovered  without  ex- 
press agreement*  This  applies  to  infants  as  well  as  adults.  But 
A  father  is  so  far  bound  by  his  son's  contract  that  his  own  claim 
for  compensation  depends  upon  his  son's  proper  performance.*^ 
The  employer,  on  the  other  hand,  cannot  make  a  new  contract  with 
the  minor,  so  as  to  supersede  the  first  one,  without  the  assent  of 
the  father,  or  other  person  with  whom  the  original  contract  was 
made.*^  But  it  is  held  that  a  contract  of  hiring  between  an  infant 
and  a  third  person  is  not  rendered  inoperative  on  the  iiif ant's  part 
merely  for  want  of  the  parent's  previous  consent;  the  infant  not 
having  avoided  the  contract,  and  the  parent  making  no  effort  to 
assert  his  paramount  rights. 


68 


§  1049.  Parents,  Guardians,   &c..   Cannot  Render  Transaction 
Obligatory  upon  the  Infant,  &c. 

A  contract  made  by  a  parent,  or  guardian,  or  a  stranger,  in  an 
infant's  name,  acquires  no  obligatory  force  against  the  infant 
himself,  apart  from  the  latter's  knowledge  or  consent;  and  if  it 
be  the  infant's  own  contract,  then  the  usual  right  of  ratification  or 


«oald  not  rescind  the  agreement  and 
recover  the  amount  sent,  deducting 
the  cost  of  the  outfit  and  any  other 
monej  expended  for  him  under  the 
agreement.  Breed  v.  Judd,  1  Gray, 
455.  This  offer,  the  court  observed, 
would  not  place  the  parties  in  statu 
quOf  for  the  defendants  took  the  risk 
of  the  life,  health,  and  good  fortune 
■of  the  plaintiff.  Under  all  the  cir- 
cumstances of  the  case,  the  sum  ad- 
▼aneed  was  held  to  be  a  reasonable 
consideration  for  a  third  part  of  the 
proceeds  of  the  plaintiff's  labor. 

59.  Spicer  v.  Earl,  411  Mich.  91. 
Says  Cooley,  J.,  of  repudiation  in  such 
cases:  "Where  only  the  infant's  ser- 
vices are  iH  question,  the  rule  should 
not  be  extended  beyond  what  is  abso- 


lutely necessary  to  proper  protection; 
it  should  not  be  allowed  to  become  a 
trap  for  others,  by  means  of  which 
the  infant  may  perpetrate  frauds.*' 
See  also  Forsyth  v.  Hastings,  27  Vt. 
646,  where  ratification  was  inferred 
from  remaining  in  the  employer 's  ser- 
vice a  month  after  attaining  majority. 

60.  Dube  v.  Beaudry,  150  Mass.  448. 

61.  Bogers  v.  Steele,  24  Vt.  513. 
See  Thomas  v.  Williams,  1  Ad.  &  E. 
685;  Roundy  v.  Thatcher,  49  N.  H. 
526. 

63.  McDonald  t.  Montague,  30  Vt. 
357.  And  see  Gates  v.  Davenport,  29 
Barb.  160.  See  also  Parent  and  Child, 
supra. 

63.  Nashville,  etc.,  B.  E.  Co.  y.  El- 
liott, 1  Cold.  64. 
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avoidanee  remains  open  to  him/^  One  who  assumes  for  an  infant 
'  a  mortgage  debt^  qr  a  deficiencj  upon  foteelosure  of  the  infant's 
land,  or  makes  any  undertaking  for  the.  infant. up6n  a  voidaUe 
obligation,  cannot  render  the  infant  personally  liable.*^  A  father, 
though  acting  as  guardian,  cannot  estop  the  child  from  denying  an 
invalid  sale  of  land.*^  ^or  can  a  father  sue  on  his  child's  voidable 
contract  as  the  child's  substitute.^^ 

On  the  other  hand,  a  third  person  not  in  privity  with  the  infant 
has  no  right  to  say  that  the  infant  ehall  not  on  majority  make  or 
assume  any  contract  he  pleases.®*  Minors  whose  property  has 
been  sold  without  legal  authority  by  parents,  guardian,  or  anyone 
else,  can  recover  it  again  upon  the  principles  already  discussed; 
and  thus  may  be  avoided  an  illegal  sale  of  land,  without  first 
tendering  the  price  to  the  purchaser,  leaving  him,  however,  to 
recover  such  consideration  as  may  Temain/*  So,  too,  will  pur- 
chasers or  mortgagees  from  the  infant  be  protected  against  acts  of 
the  parents  which  disregard  the  child's  rights/^ 

§  1050.  Miscellaneous  Points;    as  to  New  Promise;    Whether 
Infant  Affirming  Must  Know  His  Legal  Rights^ 

Where  a  new  promise  is  requisite  on  reachiog  majority,  it  must 
be  made  to  the  party  with  whom  the  infant  contracted,  or  to  his 
agent  or  attorney ;  not  to  a  stranger/^  But  a  promise  to  an  agent 
authorized  to  present  the  claim  and  receive  payment  and  ^ve 
discharge  binds  him  lately  an  infant/'  And  where  a  writing  ad- 
dressed to  another  than  the  plaintiff  is  relied  on,  not  as  constituting 
a  ratification  or  containing  a  promise,  but  as  evidence  of  a  ratifica- 


64.  Armitage  v.  Widoe,  36  Mich. 
124. 

65.  BiekneU  v.  Bieknell,  111  Mass. 
265 ;  Wood  v.  Truax,  39  Mich.  628. 

66.  Harmon  v.  Smith,  38  Fed.  482. 

67.  Osburn  v.  Farr,  42  Mich.  134. 
Infant  may  redeem  his  land  from  a 
tax  sale.  Carroll  v.  Johnson,  41  Ark. 
59. 

68.  Douglas  t.  Watson,  34  E.  L.  ft 
Eq.  447. 

89.  Graves  v.  Hickman,  59  Tex. 
381,  401;  Self  y.  Taylor,  33  La. 
Ann.  769 ;  Part  IV,  ch.  7.  Equity  wiU 
charge  purchase-money  applied  for  the 
benefit  of  infants  by  way  of  equitable 
subrogation  in  the  purchaser's  favor. 


Hill  V.  Clark,  4  Lea,  405.  Where 
minors  on  arriving  at  age  are  induced 
by  their  trustee  to  execute  a  deed  of 
confirmation  without  their  rights 
being  explained  to  them,  equity  will 
relieve  them  from  the  consequences  of 
their  mistake.  Wilson  v.  Life  Ins. 
Co.,  60  Md.  150.  Delay  in  disaffirm- 
ing may  bar  relief,  if  unreasonable. 
Williams  v.  WUliams,  94  N.  C.  732. 
And  equitable  considerations  are  not 
lost  sight  of.  Peers  v.  McLaughlin, 
88  Cal.  294. 

70.  Hooper  ▼.  Payne,  94  Ala,  223. 

71.  Bigelow  V.  Orannis,  2  HiS,  120; 
Goodsell  V.  Myers,  3  Wend.  479. 

73.  Mayer  v.  McLure,  36  Miss.  389. 
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tion  previously  made  by  the  defendant,  it  is  held  admissible  in  the 
plaintiff's  favor."  Nor  is  it  necessary  that  the  agent  should  have 
disclosed  his  authority  before  the  defendant  made  his  admission/^ 
It  is  not  essential  to  a  valid  ratification  that  the  person  lately 
an  infant  should  know  that  he  was  not  legally  liable  on  his  contract 
made  during  infancy.^*  Ignorance  of  the  law  excuses  no  one. 
But  there  is  a  dictum  of  Lord  Alvanley  to  the  contrary,  which  has 
been  frequently  repeated  in  American  courts,  and  once  constituted 
the  basis  of  a  decision  in  Pennsylvania.^^  Nearly  all  the  later 
cases  hold  that  the  intention  must  be  to  ratify  a  contract  known 
to  be  invalid  but  for  the  ratification.'''  Some  American  statutes 
require  a  new  promise  in  writing.''* 

§  1051.  Whether  Infant  Who  Disaffirms  Must  Restore  Consider- 
ation. 

It  is  a  rule  that  money  voluntarily  paid  by  a  minor  under  a 
contract  from  which  he  has  derived  no  benefit  may  be  recovered 


78.  Stem  v.  Freeman,  4  Met.  (Kj.) 
309. 

74.  Hoit  V.  UnderhUl,  10  N.  H.  820. 
And  see  Tate  v.  Tate,  1  Dev.  4b  Bat. 
22. 

75.  Bestor  v.  Hickey,  71  Conn.  181, 
41  A.  555;  Bobin  v.  Shandberry  (111.), 
122  N.  E.  808;  Healy  v.  Kellogg,  145 
N.  T.  S.  943;  Hobbs  ▼.  Hinton,  etc., 
Co.,  74  W.  Va.  443,  82  S.  E.  267; 
Morse  v.  Wheeler,  4  Allen,  570;  Met. 
Contr.  59;  Bing  v.  Jamison,  66  Mo. 
124;  Anderson  v.  Soward,  40  Ohio  St. 
325;  Clark  v.  Van  Court,  100  Ind. 
113. 

76.  Harmer  v.  Killing,  5  Esp.  103; 
Hinely  v.  Margaritz,  3  Barr,  428.  See 
Curtin  v.  Fatten,  11  S.  &  B.  305; 
Beed  v.  Boshears,  4  Sneed,  118;  Norris 
V.  Vance,  3  Bich.  164. 

77.  Manning  y.  Gannon,  44  App.  D. 
C.   98. 

Batification  bj  an  adult  of  a  con- 
tract made  by  him  when  a  minor  is  a 
question  of  intention,  and  the  act,  to 
have  such  effect,  must  have  been  per- 
formed with  full  knowledge  of  its 
consequences  and  express  intention  to 
ratify  what  is  known  to  be  voidable. 
Coe  v.  Moon,  260  111.  76,  102  N.  E. 


1074 ;  George  v.  Delaney,  111  La.  760, 
35  So.  894;  Durfee  v.  Abbott,  61 
Mich.  471,  28  N.  W.  521;  Bidgeway 
V.  Herbert,  150  Mo.  606,  51  S.  W. 
1040,  73  Am.  St.  B.  464;  Interna- 
tional Text-Book  Co.  v.  Connelly,  206 
N.  T.  188,  99  N.  E.  722;  Grolier  Soc 
of  London,  v.  Forshay,  157  N.  T.  8. 
776. 

The  fact  of  knowledge  of  his  right 
to  disaffirm  may  be  shown  by  circum- 
stantial evidence.  Fletcher  v.  A.  W. 
Koch  Co.  (Tex.  Civ.),  189  S.  W.  501. 

78.  Syck  V.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  Hilton  v.  Shepherd,  92 
Me.  160,  42  A.  387;  Lamkin  &  Foster 
V.  Ledoux,  101  Me.  581,  64  A.  1048; 
Pedro  V.  Pedro,  71  Misc.  296,  127  K. 
Y.  S.  997 ;  Grolier  Soc.  v.  Foshay,  157 
N.  Y.  S.  776;  Carroll  v.  Durant  Nat. 
Bank,  38  Okla.  267,  133  P.  179; 
Barnes  v.  American  Soda  Fountain 
Co.,  32  Okla.  81,  121  P.  250;  Steele 
v.  Poe,  79  S.  C.  407,  60  S.  E.  ^51; 
Same  v.  Friedham,  79  S.  C.  398,  60 
S.  E.  953;  Ward  v.  Scherer,  96  Va. 
318,  31  S.  E.  518. 

The  new  promise  in  writing  re- 
quired by  the  Virginia  Code  must  rec- 
ognize the  debt  as  binding,  and,  either 


§  1051 


INFANCY. 


1258 


back  upon  his  disaffirmanee  of  tbfe  contract/*  but  nearly  all  the 
late  cases  permit  a  recovery  without  regard  to  the  benefit  of  the 
contract  to  the  infant,  especially  if  not  of  a  sort  to  be  returned.*® 


in  terms  or  by  a  fair  construction,  re- 
fer to  the  contract  to  be  ratified  and 
treat  it  as  a  subsisting  contract. 
Ward  V.  Scherer,  96  Va,  318,  31  S. 
E.  518. 

79.  By  defending  against  an  action 
on  the  ground  of  infancy  and  making 
counterclaim  to  recover  what  he  has 
paid  on  a  contract  for  a  correspond- 
ence course  an  infant  must  show  that 
he  has  not  received  equal  value  for 
what  he  has  paid.  International,  etc., 
Co.  V.  Doran,  80  Conn.  307,  68  A.  255. 

Where  an  infant  and  an  adult  as 

partners  pay  money  and  give  notes 

for  stock,  neither  can  recover  back 

%    the  money  paid.    Latrobe  v.  Dietrich, 

114  Md.  8,  78  A.  983. 

It  has  been  held  that  where  plain- 
tiff sued  to  recover  several  life  insur- 
ance premiums  paid  by  him  when  an 
infant,  and  the  contract  was  fair  and 
free  from  fraud,  and  the  infant  had 
enjoyed  the  benefits  thereof  in  part 
and  they  were  of  such  a  nature  that 
he  could  not  restore  theni,  he  could 
not  recover  the  premiums  paid.  Link 
V.  New  Tork  Life  Ins.  Co.,  107  Minn. 
33, 119  N.  W.  488;  Berglund  v.  Ameri- 
can Multigraph  Sales  Co.  (Minn.),  l60 
N.  W.  191;  Thornton  v.  Holland 
(Miss.,),  40  So.  19. 

Where  an  infant  disaffirms  his  con- 
tract he  cannot  recover  the  unpaid 
contract  price.  Craig  v.  Van  Bebber, 
;  100  Mo.  584,  13  S.  W.  906,  18  Am. 
St.  B.  569. 

It  has  been  held  that  a  minor  buy- 
ing an  automobile  and  afterwards  dis- 
affirming may  be  charged  with  the 
benefits  of  its  use,  including  the  pleas- 
ure experienced.  Wooldridge  v.  La- 
voie  (N,  H.),  104  A.  346. 

An  infant  may  not  be  entitled  to 
recover  back  the  sum  paid  under  a 
chattel  mortgage  to  secure  the  price 
of  a  piano,  where  the  reasonable  value 
of  the  use  of  the  piano  during  the 


time  she  used  it  exceeded  the  amount 
paid.  Wanisch  v.  Wuertz,  140  N.  Y. 
S.  573,  79  Mise.  610 ;  Lown  ▼•  Spoon^ 
143  N.  Y.  S.  275,  158  App.  Div.  900; 
Bice  V.  Butler,  49^  N.  Y.  S.  494,  25 
App.  Div.  388;  Pierce  v.  Lee,  74  N. 
Y.  S.  926,  36  Misc.  870. 

Shurtleff  v.  MUUird,  12  R.  I.  272, 
applies  this  doctrine  (and  without  re- 
striction as  to  auctioneer's  loss)  to 
the  deposit-money  paid  by  an  infant 
at  an  auction  purchase,  where  he  re- 
pudiated  before  eompleting  the  pur- 
chase. 

80.  Ex  parte  McFerren,  184  Ala. 
223,  63  So.  159;  Evelyn  v,  Chiches- 
ter, 3  Burr.  1719 ;  Ex  parte  McPciren 
(Ala.),  63  So.  159,  47  L.  B.  A.  (N. 
S.)  543;  Carmody  v.  Fairehild,  42 
App.  D..C.  428;  WuUer  v.  Chuse,  etc., 
Co.,  241  Til.  398,  89  N.  E.  796;  Wal- 
ler V.  Chuse,  etc.,  Co.,  147  111.  App. 
224  (aff .,  241  111.  398,  89  N.  E.  796 ; 
Wallin  V.  Highlafnd,  etc.,  Co.,  127  la. 
131,  102  N.  W.  839;  TTielson  v.  Inter- 
national, etc,  Co.,  106  Me.  104,  75  A. 
330;  Caswell  v.  Barker,  96  Me.  39,  51 
A.  238;  White  v.  New  Bedford,  elc, 
Corp.,  178  Mass.  20,  59  N*.  E.  643; 
Gillis  V.  Goodwin,  180  Mass.  140,  61 
N.  E.  813,  91  Am.  St.  B.  265. 

The  rule  seems  to  cut  both  ways,  so 
that  it  has  been  held  that  where  an 
infant  buys  from  another  infant  and 
pays  a  price,  the  vendor  may,  on  dis- 
affirmance by  the  vendee,  in  turn  dis- 
affirm the  implied  contract  to  repay 
the  price.  Drude  v.  Curtis,  183  Mass. 
317,  67  K.E.  317,  62  L.  B.  A.  755. 

On  the  disaffibrmance  of  an  insurance 
policy  and  action  for  the  recovery  of 
the  premium,  the  insurer  cannot  re- 
tain the  cost  of  keeping  the  policy  in 
force  before  disaffirmance.  Simpson 
V.  Prudential  Ins.  Co.,  184  Mass.  348, 
68  N.  E.  673,  63  L.  B.  A.  741,  100 
Am.  St.  E.  560;  Vanatter  v.  Mar- 
quardt,  134  Mich.  99,  95  N.  W.  977, 
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If  an  infant  purchaser  of  gooda  claims  the  right  to  rescind  and 
restores  the  property,  he  can  of  course  recover  back  the  purchase- 
money  he  paid.'^  An  infant  upon  reaching  majority,  who  chooses 
to  disaffirm  a  sale  of  his  real  estate  not  made  in  accordance  with 
law,  may  do  so  effectually  without  first  refunding,  or  offering  to 
refund,  the  purchase-money.**  Purchase-money  in  such  cases 
!  might  come  fairly  into  an  account  for  adjusting  rents  and  profits. 
But  the  principle  is  firmly  established  by  the  courts  that  he  cannot 
on  attaining  full  age  hold  to  an  exchange  or  purchase,  made  by 
him  in  infancy,  with  its  advantages,  and  thus  affirm  the  transac- 
tion, while  pleading  his  infancy  to  avoid  the  payment  of  the 
purchase-money.**  There  is  some  conflict  in  this  cla^s  of  cases, 
however,  at  the  present  day ;  the  effort  being  on  th'e  one  hand  to 
held  tie  infant  to  common  honesty,  and  on  the  other  not  to  deprive 
'i':-^  of  the  legal  right. of  election  which  the  policy  of  the  law 
accords  to  all  who  have  been  under  a  legal  disability,  because  of 
j)Ossible  improvidence  on  his  part  while  irresponsible.  According 
to  the  better  opinion  now  current,  it  is  only  when  an  infant,  o^ 
disaffirming  his  contract  at  majority,  still  has  the  consideration, 
that  he  can  be  compelled  to  return  it  as  the  condition  of  disaffirm- 
ance ;   restitution  in  full  not  being  a  prerequisite,  but  restitution 

10-  Bet.   Leg.  N.    349;    Beynolds  v.  <1.  Cooper  y.  Bowe,  10  Daly,  352; 

Gflrber-Buick  Oo.  (Mich.),  149  N.  W.  St.  Louiq,  etc.  By.  ▼•  Higgins,  44  Ark. 

985,  L.  R.  A.  1915C,  382;  Brauel^t  t.  ^93.    .         : 

Graves-May  Co.,  92  Minn.  IIB^  99  N.  88.  Pitoher  ▼*  Layeock,  7  Ind.  398; 

W.  417;  Thornton  V,  Holland,  87  Mias.  Ciesinger  ▼.'  Welc^,   15   Ohio,  166; 

470,  40  So.  19,  ■  Miles   y.    Lingerman,    24    Ind.    385 5 

'      Where  an  action  is  brought  tp  le-  Bedinger  t,  Wharton,  27  Gratt.  857; 

oover  property  sold  to  an  infant  jra  Green  v.  Green,  69  N.  T.  553 ;  Moore 

infancy,    and     partial    payment    is  y.  Baker,  92  £y.  518.    But  cf .  Stuart 

pleaded,  the  right  to  reeoyer  the  prop-  y.  Baker,  17  Tex.  417;   Bingham  y. 

{  erty  and  the  right  of  the  infant  to  be  Barley,  55  Tex.  281. 
repaid  money  paid  on  the  price  may  88.  Kline  y.  Beall,  6  Conn.  494; 
both  be  tried  in  the  same  action.  Boss  Bailey  y.  Bamberger,  11  B.   Monr. 
P.  Curtice  Co.  y.  Kent,  89  Neb.  496,  113;   Strain  v.  Wright,  7  Ga.   568) 
131  N.  W.  944,  62  L,  E.  A.  <N.  S.)  Hillyer  ▼.  Bennett,  3  Edw.  Ch.  222; 
723;  Bice  y.  3utler,  160  N.  Y..  578,  Lowiy  v.  Drake,  1  Dana,  46;  Kitchen 
55  H.  E.  275,  47  L.  E,  A.  303,  73  y.  Lee,  11  Paige,  107 ;  Tiptcm  y.  Tip- 
Am,  St.  B.  703;   Healy  y.  Kellogg,  ton,  3  Jones,  552;  Womack  v.  Wom- 
145  N.  Y.  6.  943;  Dansiger  y.  Iron  ack,  8  Tex.  397;  Smith  v.  Eyans,  5 
Clad,  etc.,  Co.,  80  Misc.  510,  141  N.  Humph.  70;  Manning  y.  Johnson,  26 
Y.  S.  593;  Lipsehita  y.Komdahl,  136  Ala*  446  j  Wilie  y.  Brooks,  45  Miss. 
X.  Y.  S.  2 ;  Prudentiai  Life  Ins,  Co.  542 ;  Kerr  y.  Bell,  44  Mo,  120, 
of  America  y.  Fuller,  29  Ohio  Cir»  Ct. 
E.  415. 
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of  the  advantages  as  thej  still  remain  to  him  and  capable  of  being 
restored.**  In  other  words,  if  the  infant  has  wasted  or  squandered 
the  consid>eration  he  may  repudiate  without  any  tender  of  pestitu- 
tion.®^     Where  an  infant  has  the  privilege  of  repudiating  during 


84.  In  re  Huntenberg,  163  F.  768; 
Banger  v.  Hibbard,  104  F.  455,  43  C. 
C.  A.  455;  Barker  v.  Fuestal,  103  Ark. 
312,  147   S.  W.  45. 

A  commission  paid  to  a  broker  for 
negotiating  a  sale  of  land  to  a  minor 
need  not  be  returned  on  disaffirmance. 
Maier  v.  Harbor,  etc.,  Co.  (Cal.),  182 
P.  345;  Clyde  v.  Steger  &  Sons  Piano 
Mfg.  Co.  (Ga.  Apfp.),  95  S.  E;  734; 
WuHer  V.  Chuse;  etc.,  Co.,  241  HI. 
39^8,  89  N.  E.  796;  Wright  v,  Buch- 
anan (111.),  123  N.  E.  53;  Sanger  ▼. 
Hibbard,  2  Ind  T.  547,  53  S.  W.  330; 
Wil8on  V.  Unselt's  Adm'r,  12  Bush 
(Ky.),  215;  Ison  v»  Cornett,  116  Ky. 
92,  75  S.  W.  204,  25  Ky.  Law  Hep. 
366;  Sue^ession  Of  Sallier,  115  La^ 
97,  38  So.  989;  United  States  Inv.  Co. 
V.  Ubrickson,  84  Minn.  14,  86  N.  W. 
613,  87  Am.  St.  It.  326;  Lacy  v.  Fix- 
iCT,  120  Mo.  388,  26  8.  W.  206;  Or- 
chard  v.  Wright-Dalton-Bell-Anchor 
Store  Co.  (IVfo.),  197  S.  W.  42;  Price 
V.  Bfemketrshljif,  144  Mo.  203,  45  S. 
W.  1123;  Craig  t.  Van  Bebber,  106 
Mo.  584,  18  S.  "W.  906,  18  Am.  St.  E. 
569;  Starr  v.  Watkins,  V8  Neb.  610, 
111  N.  W.  363. 

It  has  been  held  that  an  e&gftgement 
ring  cannot  be  recovered  from  an  in- 
fant female  on  her  breach  of  the  en- 
gagement. Stromberg  v.  Bnbenstein, 
19  Misc.  647,  44  N.  Y.  S.  406;  Mc- 
Carthy V.  Bowling  Green  Storage  & 
Van  Co.,  169  K;  Y.  S.  463,  182  App. 
Div.  18;  Lane  v.  Dayton  Coal  &  Iron 
Co.,  101  Tenn.  581,  48  S.  W.  1094; 
Abemathy  t.  Phillips,  82  Va.  769,  1 
S.  E.  113. 

The  claim  for  return  of  the  eon- 
sideration  on  disaffirmance  is  personal 
and  against  the  iidfant,  so  that  it  can- 
not be  enforced  against  those  to  whom 
he  has  granted  the  property  sold. 
Mustard  v.  Wohlford,  15  Grat.  (Va.), 
329,  76  Am.  Dec.  209. 


Where  a  party  seeks  to  prevent  an 
infant  from  avoiding  his  release,  by 
setting  up  that  the  infant  has  not  re- 
turned the  consideration,  the  burden 
is  on  him  to  prove  that  the  considera- 
tion remains  in  the  infant's  hands 
unspent.  Britton  v.  South  Penn  Oil 
Co.,  73  W.  Va.  792,  81  S.  E.  525; 
Wallace  v.  Leroy,  57  W.  Va.  263,  50  S. 
B.  243,  110  Am.  St.  R  777;  Jones  v. 
Valentine's  School  of ' Telegraphy ,  122 
Wis.  318,  99  N.  W.  1043;  Grauman, 
Marx  &  Cline  Co.  v.  Krienitz,  143 
Wis.  556,  186  N.  Vt.  50. 

The  rule  does  not  apply  where  the 
only  thing  received  is  a  paper,  called 
a  ''scholarship,"  entitling  the  infant 
to  a  course  of  study  in  the  other 
party's  sehool.  Jones  v.  Valentme's 
School  of  Telegraphy,  122  Wis.  318, 
99  N.  W.  1043. 

If  the  property  haft  been  sold  and 
reinvested  in  other  property,  that 
property  must  be  surrendered.  Bob- 
erts  V.  Roberts,  61  OKo  St.  96,  55  N. 
E.  411;  Millsops  v.  Estes,  137  N.  C. 
535,  50  8.  B.  227,  107  Am.  St.  B.  496, 
70  L.  R.  A.  170;'  Chandler  v.  Sim- 
mons, 97  Mass.  508;  Green  v.  Green, 
69  N.  Y.  653,  and  cases  cited;  Dill  v. 
Bo  wen,  54  Ihd.  204;  Shurtleff  v.  Mfl- 
lard,  12  R.  I.  272.  Of.  Badger  v. 
Phinney,  15  Mass.  359;  Bartholemew 
V.  Pinnemore,  17  Barb.  428. 

85.  Alfrey  v.  Colbert,  168  P.  231; 
Colbert  v.  Alfrey,  Id.;  Bell  v.  Bnrk- 
halter,  176  Ala.  62,  57  8.  460;  Bickle 
V.  Turner'  (Ark.),  202  8.  W.  703; 
Beauchamp  v.  Bertig,  90  Ark.  351, 119 
S.  W.  75;  Lee  v.  Hibemia  Sav.  A 
Loan  Soc.  (Cal.),  171  P.  677;  Putnal 
V.  Walker,  61  Pla.  720,  55  So.  844,  36 
L.  B.  A.  (N.  S.)  33 ;  White  v.  Sikes, 
129  Ga.  508,  59  8.  E.  228;  Southern 
Cotton  Oil  Co.  v.  Dukes,  121  Ga.  787, 
49  8.  E.  788;  Mustard  v.  Wohlford, 
15  Grat.  329,  76  Am.  Dec.  209 ;  Ship- 
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infancy,  a  similar  rule  applies  as 
that  ifi  usually  asserted  is  that  the 
to  place  the  adult  in  statu  quo  as 

ley  V.  Smith,  162  Ia4.  526,  70  N.  E. 
803  J  Story  &  Clark  Piano  Co.  v. 
Davy  (Ind.  App.),  119^  N.  E.  177; 
First  Nat.  Bank  t.  Casey,  158  la. 
349,  138  N.  W«  897;  Bnrgett  v.  Bsa- 
rick,  25  Kan.  526;  Qray  v.  Grinain,  157 
Ky.  603,  163  S.  W.  762;  White  v. 
New  Bedford  Cotton-Waste  Corp.,  178 
Mats.:  20,  &9  N.  E.  642;  Barx  v.  Pack- 
ard MDtor  Car  Co.,  172  Mich.  299, 13.7 
N.  W.  697;  Lake  v.  Perry,  95  Miss. 
650,  49^  So.  569;  Bidgeway  v.  Her- 
bert, 160  Mo.  606,  51  8.  W.  1040,  7a 
Am.  St.  B.  464;  Bowe  y.  GriffithBj  57 
Neb.  488  78  N.  W.  20;  Evants  v. 
Taylor  (N.  M.),  137  Pac.  583,  50  L. 
B.  A;  (N.  S.)  1113 ;  Oneonta  Grocery 
Co.  V.  PPBBtoii^  167  N.  Y.  fi.  641; 
Kane  v.  Kane,  43  N.  Y.  S.  662,  13 
App.  Biv.  544;  Coody  v.  Coody,  39 
Okla.  719,  136  P,  754,  L,  B.  A,  1915E, 
465;  P.  B,  Collins  Inv,  Co.  of  Clinton 
V.  Beard,  148  P.  846;  Worthy  v. 
Jonesville  OU  MUl,  77  S.  C.  69,  57  S. 
E.  634;  Turney  v.  Mobile  &  0.  B.  Co., 
127  Tenn.  673,  156  S.  W.  1085, 

An  infant's  wife,  joining  with  her 
husband  in  a  mortgage  on  their  home- 
stead, of  which  he  receives  the  pro- 
ceeds, need  not  refund  in  order  to 
disafiirm.  Bradshaw  v.  Van  Yalken- 
burg,  97  Tenn.  316,  37  S.  W.  88; 
McBroom  v.  Whitefield,  108  Tenn. 
422,  .  67  S.  W.  794;  Bullock  v. 
Sprowles,  .93  Tex.  188,  54  S,  W.  657, 
47  L.  B.  A.  326,  77  Am*  St.  B.  849^; 
MacGreal  v.  Taylor,  167  U.  S.  688,  17 
S.  Ct.  961,  .42  I*.  Ed.  326 ;  Blake  y. 
Hardin^r  (Utah),  180  P.  172;  Bed- 
inger  v.  Wharton,  27  Grat.  (Va.) 
857;  Britton  y.  South  Penn  Oil  Co., 
73  W.  Va.  792,  61  S,  E.  625. 

Where  infants  borrow  money,  and 
give  a  mortgage  to  secure  the  )oan, 
for  the  purpose  of  discharging  a  prior 
mortgage  on  their  land,  thep  cannot 
disaffirm  the  contraet  and  mortgage 
without  returning  the  money  so  ac- 
quired.   Berry  y.  Stigall,  253  Mo.  690, 


to  restoring  consideration.**  All 
repudiating  infant  sihold  be  made 
far  as  possi'tle.*^ 

162  S.  W.  126.  See,  to  the  same  ef- 
fect, MacGreal  v.  Taylor,  167  U.  S. 
688,  17  S.  Ct.  961,  42  L.  Ed.  326. 
But  see  New  York,  etc.,  Co.  y.  Taylor, 
23  App.  D.  363,  i48  N.  Y.  S.  152 
(seemingly,  holding  the  contrary) ; 
Morse  v.  Ely,  154  Mass.  458;  Craig 
V.  Van  ]&ebber,  100  Mo.  584;  Smith 
y.  Equitable  Oo-operatiye  Baxik,  219 
Mass.  382,  106  N.  E.  ip20. 
'  .86.  Corey  y.  Burton,  »2  Mich.  30, 
the  case  of  a  chattel  mortgage;  where 
the  infatit  was  allowed  to  replevy  the 
.chattels  without '  restoring  Hie  eon- 
sideratipn*  But  an  infant  purchasing 
chattels  and  giving  a  purchase-money 
mortgage  for  the  price  cannot  dis- 
affirm the  mortgage  and  at  ,tbe  sione 
time  keep  the  chattels  as  if  by  clear 
title.  Curtiss  y.  McDougal,  26  Ohio 
St.  66;  Knaggs  y.  Green,  48  Wis..  601 ; 
Carpenter  y.  Carpenter,  45  Ind.  143; 
White  V.  Branch,  51  Ind.  210, —  seem 
to  absolve  an  infant  from  restoring 
property  received  in  exchange.  But, 
semhle,  if  he  still  holds  the  exchanged 
property  he  ought,  on  correct  prin- 
ciple, to  restore  or  offer  to  restore  it, 
when  disaffirming  the  transaction.  In 
.many  cases  .to  maintain  an  action 
based  upon  his  avoidance  of  his  con- 
tract, an  infant  should  first  give  notice 
of  his  election  to  avoid  or  make  a  de- 
mand. Betts  y»  Carroll,  6  App.  518. 
See  Stout  y.  Merrill,  35  la.  47 ;  Henry 
v.  Boot,  33  N.  Y.  526.  See,  further, 
Dawson  y.  Holmes,  30  Minn.  107; 
Brantley  y.  Wolf ,  60  Misa.  420;  Bran- 
don y.  Brown,  106  HI.  519.  A  pur- 
chaser from  the  infant,  softer  majority, 
on  a  bill, to  have  the  deed  cancelled 
which  was  made  in  minority,  need  not 
.tender  back  the  purchase-money  re- 
ceived by,  the  infant,  which  the  latter 
has  squandered.  Eureka  Co.  y.  Ed- 
wards, 71  Ala.  248. 

87.  Marx  v.  Clisby,  130  Ala.  502, 
30  S.  517.  . 

Where  an  infant  disaffirmed  a  re- 


§  1061 


INFANCY. 


12G2 


Hence  an  infant  cannot  damage  property  lie  has  received,  anJ 
then  demand  the  full  price  on  offering  to  restore  it.**  *  Nor  re- 
cover partnership  property  after  rescinding  the  partnership  agree- 
ment, so  as  to  prejudice  liabilities  of  the  firm  whieh  are  outstand- 
ing;** nor  rescind  the  partnership  agreement  and  then  demand 
benefits  inconsistent  with  it.^®  If  the  former  vendee  be  sued  for 
use  and  occupation  of  land,  it  is  'held  that  he  may  recoup  for 
valuable  improvements;  and  equity  favors  a  fair  adjustment  of 
rents,  dainages.  and  improvements.**  It  is.  held  also  in  some  in- 
stances, that  wl^iere  the  infant  disaffirms  his  conveyance  x>f  land,  he 
ought  to  be  prepared  to  account  for  the  purchase-money  with  in- 
terest.** But  again  it  is  said  that  the  infant  on  disaffirming  may 
not  recover  unpaid  purchftse-money,**  The  plea  of  false  warranty 
may  sometimes  be  set  up  against  the  infant's  attempt  by  affirmance 
to  enforce  a  hard  bargain.**  To  multiply  these  illustrations  is 
unnecessary ;  the  cardinal  principle  which  ruijis  through  them  all 
is  that,  with  due  reservation  of  the  infant's  privilege,  substantial 
justice  should  be  done,  if  possible,  between  the  two  parties  to  a 


lease  and  brought  suit  to  recorer 
^damages  on  the  right  of  action  re- 
leased, the  jury  was  properly  in- 
structed  to  deduct  from  the  damages 
recovered  the  amount  paid  by  the  de- 
fendant to  secure  the  release.  Ari- 
zona, etc.,  R.  Co.  V.  Carillo,  17  Ari«. 
115,  149  P.  313. 

In  an  action  by  an  infant  after 
disaffirming  a  contract  to  recover  the 
price  paid  for  a  theatre,  the  amount 
recovered  cannot  be  reduced  by  an 
allowance  for  rental  during  the  in- 
fant's occupancy.  Gannon  v.  Mann- 
ing, 42  App.  B.  C.  206 ;  Coe  ▼.  Moon, 
260  HI.  76,  102  N.  E.  1074;  ShirlL  v. 
Shultz,  113  Ind.  571,  15  N.  E.  12; 
Bowen  v.  Marston,  134  La.  298,  64  So. 
118;  Nielson  v.  International  Text- 
Book  Co.,  106  Me.  104,  75  A.  330 ;  In- 
ternational Text-Book  Co.  v.  McKone, 
133  Wis.  200,  113  N.  W.  438. 

The  courts  will  aid  the  adult  to 
get  his  property  restored,  where  they 
can,  aside  from  the  infant's  assent. 
Evans  v.  Morgan,  69  Miss.  328; 
Whyte  V.  Eosencrantz,  1^3  Cal.  634, 
56  P.  436,  69  Am.  St.  B.  90. 


88.  Carr  v.  Clough,  6  Post.  280; 
Bartholemew  r.  Pinnemore,  17  Barb. 
428. 

89.  Purlong  ▼.  Bartlett,  21  Pick. 
401;  Sadler  r.  Hobinnon,  2  Stew.  520; 
Kinnen  v.  MaxweH,  66  N.  C.  45. 

80.  Page  Y.  Morse,  128  Mass.  99; 
5  408 ;  Dunton  T.  Brown,  31  Mich.  82. 
t9ty,  too,  as  to  his  contract  to  perform 
«ervice,  9upra,  §  443. 

91.  Weaver  v.  Jones,  24  Ala.  420; 
Petty  V.  Boberts,  7  Bush,  410.  If  one 
receives  rents  when  an  infant,  he  can- 
not demand  them  over  again  on  at- 
taining majority.  Parker  v.  Elder,  11 
Humph.  546.  Where  the  g^ntee  has 
made  valuable  improvements  they 
may  be  set  off  against  the  rental  value 
of  the  land,  but  tiie  grantor  is  not 
liable  for  any  excess.  Sewell  v.  SeweU, 
92  Ky.  500. 

98.  SeweH  v.  Sewell,  92  Ky.  500. 

98.  Craig  r.  Van  Bebber,  100  Mo. 
584. 

94.  Morrill  v.  Aden,  19  Vt.  505. 
And  see  Heath  v.  West,  8  Post  101; 
Shipman  v.  Horton,  17  Conn.  481; 
Edgarton  r.  Wolf,  8  Gray,  453. 
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contract,  and  things  placed  in  statu  quo  when  the  contract  is 
rescinded;  for  courts  are  very  reluctant  to  allow  the  infant  to  use 
his  privilege  as  a  means  of  defrauding  others,  at  the  same  time 
that  they  resent  all  efforts  of  adults  to  impose  fraudulently  upon 
him.**  The  rule  is  based  on  the  principle  that  the  infant  is  pos- 
sessed of  property  which,  in  equity  and  good  conscience,  he  may 
not  retain  after  he  disaffirms.**  He  must  do  equity  if  he  seeks 
equitable  relief.*'  It  follows  that  a  grantor  of  real  estate  cannot 
defeat  the  right  of  the  infant  to  disaffirm  the  transaction  by  refus- 
ing to  accept  a  reconveyance.**  No  action  can  usually  be  main- 
tained against  him  if  after  majority  he  sells  goods  which  he  bough 
while  a  minor  but  does  not  pay  for,**  but  a  creditor  may  replevin 
the  goods  sold  under  a  'disaffirmed  contract.* 
§  1052.  Avoidance  Through  Agents,  4c. 

It  has  been  said  that  all  acts  done  by  an  infant  through  an 
agent^s  intervention  are  void;  but  they  are  (in  many  instances  at 

95.  Whether  a  minor  "who  deals  with  96.  Gannon  v.  Manning,  42  App.  D. 

an   adult  whom  he  ftaudnlently  in-      0.  206. 
duces   to   think  him   of   fuU   age  is  97.  Gruba  ▼.  Chapman  (S.  D.),  153 


«8topped  from  avoiding  the  transac* 
tion  for  infancy^  see  Baker  v.  Stone, 
136  Mass.  405;  §  1032.  If  an  infant 
retains  the  property,  the  adult  cannot 
recoup  its  use  during  minority  against 
the  price  demanded.  McCarthy  v. 
Henderson^  13S  Mass.  310.  Some 
of  the  latest  cases  lay  much  stress 
upon  the  inherent  fairness  or  unfair- 
ness of  a  transaction,  where  one  party 
or  the  other  tries  to  recover  his  con- 
sideration. See  Johnson  v.  Mutual 
Life  Co.  (1894),  Minn.  If  an  infant 
advanced  money  on  his  voidable  con- 
tract, it  is  lost  to  him  when  he  re- 
scinds, unless  fraudulently  obtained 
from  him.  Chicago  Life  Association 
v.  Hunt,  127  HI.  259.  He  cannot  at 
all  events  rescind  without  returning 
what  he  received,  so  far  as  it  remains. 
Bloomer  v.  Nolan,  S'G  Neb.  51;  Nanny 
V.  Allen,  77  Tex.  240,  301 ;  Harvey  v. 
Briggs,  68  Miss.  60;  Evans  v.  Mor- 
gan, 69  Miss.  328.  But  if  the 
property  was  injured  while  in  his 
keeping,  he  is  not  liable  by  the  adult 
standard  of  bailment.  Stack  v.  Cava- 
naugh  (1894),  N.  H. 


N.  W.  929. 

98.  Evants  v.  Taylor,  18  N.  M.  371, 
137  P.  583,  50  L.  B.  A.  (N.  S.)  1113. 

99.  Where  an  infant  vendee  of  per- 
sonal property  has  sold  to  a  third 
person,  the  vendor,  who  retains  pos- 
session against  such  vendee,  cannot 
defend  an  action  of  trover  brought 
by  such  second  vendee  on  the  ground 
of  the  original  grantee 's  infancy.  El- 
der V,  Woodruff,  etc.,  Co.,  9  6a.  App. 
484,  71  S.  E.  806;  Lamkin  &  Foster 
y.  Ledoux,  101  Me.  581,  64  A.  lt)48. 

The  infant  is  not  liable  for  conver- 
sion where  he  spends  the  amount  re- 
ceived and  afterwards  disaffirms. 
Brude  v.  Curtis,  183  Mass.  317,  67  N. 
E.  317,  62  L.  E.  A.  755.  See  also,  to 
tho  same  effect,  Stone  v.  Babinowitz, 
45  Misc.  405,  90  N.  T.  S.  301. 

1.  Bobinson  v.  Berry,  93  Me.  320,  45 
A.  34. 

But  he  cannot  bring  replevin  and 
recover  a  money  verdict  where  the  in- 
fant no  longer  has  the  goods.  Kay  v. 
Haupt,  63  Pa.  Super.  Ct.  16. 
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least)  rather  to  be  regarded  as  voidable.*  The  re^isKion  of  a 
minor's  contract  as  to  personal  property  or  his  person,  then,  bv 
means  of  an  agent  whom  he  employs,  should  not  be  pronounced 
void,  if  not  plainly  to  the  infant's  prejudice,  nor  set  up  in  de 
fence  by  the  adult  with  whom  he  contracted.  And  where  an  in- 
fant, with  his  father's  assent^  sent  an  attorney  at  law  to  repudiate 
his  purchase  for  him,  instead  of  repudiating  personally,  the  adult, 
in  a  recent  case,  was  not  permitted  to  dispute  this  disaffirmance  as 
illegally  made.*  His  voidable  act  may  be  also  disaffirmed  for 
him  by  his  guardian  in  some  cases.* 


§  1053.  Ratification^  &c.,  as  to  Infant  Married  Spouse. 

Since  a  married  woman  conveys  her  lands  by  force  of  statute 
provisions,  perplexing  questions  may  arise  as  to  the  eifect  of  a 
conveyance  executed  in  conformity  with  late  acts,  yet  ineffectual 
because  of  her  infancy.**  It  would  appear  from  some  late  American 
cases,  that  the  wife  still  continuing  covert  after  becoming  of  age, 
acts  which  might  constitute  ratification  in  ordinary  cases  may  not 
always  be  set  up  against  her.®  That  her  husband  prevented  her 
from  disaffirming  upon  her  majority  is  a  good  exctrse  for  h^r  delay 
while  he  lived.''  On  the  other  hand  it  has  been  held  that  when  a 
deed  is  disaffirmed  because  of  the  wife's  minority  it  is  avoided  as 


2.  Supra,  §  1012.  See  Sawyer  v. 
Northan,  112  N.  C.  261. 

3.  Towle  V.  Dresser,  73  Me.  25*2. 
Especially^  as  the  authority  of  the 
agent  was  not  especially  objected  to 
when  the  notice  was  given  and  the  de- 
mand made  upon  the  adult.    It, 

4.  Benson  v.  Tucker,  212  Mass.  60, 
98  N.  E.  589,  41  L.  E.  A.  (N.  S.) 
1219. 

5.  Harbman  v.  Kendall,  4  Ind.  403. 

6.  Matherson  v.  Davis,  2  Gold.  443 ; 
Miles  V.  Lingerman,  24  Ind.  385.  The 
equity  doctrine,  to  argue  from  the  case 
of  marriage  settlements,  appears  to 
be  that  the  wife  may  by  acts  give 
validity  to  such  deeds,  after  attain- 
ing full  age  and  notwithstanding  her 
coverture.  See  supra,  §  1001.  Dis- 
affirmance soon  after  attaining  ma- 
jority is  permitted.  Scranton  v. 
Stewart,  52  Ind.  69,  92;  Thor- 
machlen    v.    Koeppel,    86    Wis.    378. 


But  a  reasonable  time  after  diseover- 
ture  is  allowed  an  infant  wife,  as 
cases  now  decide  the  point,  though 
length  of  time  may  have  intervened. 
See  Schouler,  Hus.  &  Wife,  §  178; 
Sims  V.  Everhardt,  102  TT.  S.  300; 
Wilson  V.  Branch,  77  Va.  65;  Kyman 
V.  Crawford,  86  Ind.  263,  577;  Bich- 
ardson  v.  Pate,  93  Ind.  423;  StuH  v. 
Harris,  51  Ark.  294;  supra,  Part  II, 
ch.  XI.  Infant  husband  *s  conveyance 
voidable.  Barker  v.  Wilson,  4  Heist 
268. 

Where  one  is  under  two  disabilities 
—  infancy  and  coverture  —  when  a 
cause  of  action  accrues,  the  statute  of 
limitations  will  not  begin  to  run  until 
both  are  removed.  North  v.  James, 
61  Miss.  761.  But  see  contra,  as  to 
suspending  the  running  of  the  stat- 
ute, Farish  v.  Cook,  78  Mo.  212;  Ortif 
V.  De  Senavides,  61  Tex.  60. 

7.  Sims  V.  Bardoner,  86  Ind.  87. 
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to  the  husband  who  joined  her  in  making  it.^  But  a  married 
woman  is  sometimes  estopped  hy  her  own  acts ;  as  in  a  case  where 
her  equitable  interest  in  land  was  sold  while  she  was  a  minor,  to- 
gether with  the  interests  of  adult  parties,  and  she  received  her 
share  of  the  proceeds  some  years  after  attaining  majority.*  It 
would  appear  that  any  affirmance  which  a  wife  in  a  just  trans- 
action may  make  with. her  husband's  acquiescence  and  her  own  free 
consent  after  reaching  majority,  will  bind  her.^^  And  her  dis- 
affirmance is  subject  to  the  usual  qualifications  applicable  to  in- 
fants in  general.  Coverture  is  fast  becoming  unpopular  in  these 
days,  and  the  disabilities  of  infancy  and  coverture  are  at  any  rate 
separate  an-d  independent;  and  the  mere  fact  that  both  occur  in 
connection  with  the  same  act  does  not  give  to  either  disability 
greater  force  than  it  would  have  had  separately.^^  Modem  legis- 
lation may  in  a  sense  remove  the  disability  of  coverture;  but  this 
does  not  remove  the  disability  of  infancy,  with  its  incidental 
protection.^ 

§  1054.  Rules;  How  Far  Chancery  May  Elect  for  the  Infant. 

.  By  a  well-known  rule  of  equity,  the  proeceds  of  lands  sold 
during  minority  retain  the  character  of  real  estate,  and  where 
the  personal  estate  becomes  land  its  original  character  is  like- 
wise retained.  And  such  property  remains  real  or  personal  still, 
even  after  the  infant  attains  majority,  so  long  as  there  is  no  act  or 
intent  on  his  part  to  change  its  character;**  but  the  character  ceases 
when  he  attains  majority,  and  obtains  possession  of  the  proceeds." 
A  court  of  chancery,  however,  as  the  protector  of  the  young 


8.  Craig  v.  Van  Bebber,  100  Mo. 
.584. 

9.  Anderson  v.  Mather,  44  N.  Y. 
249.  And  see  Schmitheimer  ▼.  Else- 
man,  7  Bush,  298. 

10.  Sims  V.  Smith,  9^  Ind.  469.  And 
see  EUis  v.  Alford,  64  Miss.  8 ;  Logan 
V.  Gardner,  136  Pa.  St.  588. 

11.  Logan  V.  Gardner,  136  Pa.  St. 
588.  Hence,  wh^n  a  woman  becomes 
both  discovert  and  of  full  age,  she 
may  be  estopped  like  anj  other  person, 
sui  juris.  Logan  v.  Gardner,  136  Pa. 
St.  588.  Clear  disaffirmance  of  a  deed 
executed  during  minority  should  be 
seasonably  made  by  her,  or  she  may 
be  estopped  by  her  own  eondnct  and 
laehes.   Logan  y.  Gardner,  136  Pa.  St. 

80 


58>8.  Nor  should  she  retain  benefits 
and  yet  claim  the  right  to  avoid.  Bull 
V.  Sevier,  88  Ky.  515.  Still  less 
should  she,  after  reaching  age,  use  the 
consideration  in  a  manner  which  in- 
dicates affirmance  and  then  seek  to 
disaffirm.  Buchanan  v.  Hubbard,  119 
Ind.  187. 

12.  See  Cummings  v^  Everett,  82  Me. 
260. 

13.  Foreman  v.  Foreman,  7  Barb. 
215. 

14.  Forman  v.  Marsh,  1  Kern,  544. 
Upon  the  death  of  the  infant  after 
such  conversion  the  inheritance  or  dis- 
tribution is  according  to  the  original 
character  of  the  property.  See  Paul 
V.  York,  1  Tenn.  Ch.  547. 
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has  an  extensive  jurisdiction  of  matters  affecting  an  infant's  prop- 
erty rights,  and  may,  upon  a  full  hearing,  the  infant  himself  being 
duly  summoned  and  his  rights  duly  represented,  enter  a  decree 
which,  if  procured  without  fraud  or  undue  injury,  will  he  binding. 
Of  this  jurisdiction  we  have  already  treated,^*^  as  also  of  statutes 
authorizing  sales  of  an  infant's  real  estate.*'  Infants  must  be 
parties  to  bills  in  equity,  as,  for  instance,  in  affecting  their  title  to 
real  estate;  and  making  their  guardians  parties  is  not  sufficient, 
as  it  is  generally  ruled,  without  service  of  process  upon  the  infant 
himself  as  the  usual  publication  of  notice.^^ 

But  the  practical  result  must  be,  wherever  chancery  jurisdiction 
is  broadly  upheld,  that  the  court  in  many  instances,  the  infant 
being  duly  a  party  to  the  proceedings,  elects  for  him.**  The  in- 
fant's own  affirmance  of  the  decree  in  chancery  or  under  statute, 
as  by  accepting  and  retaining  the  benefits,  delaying  procedure  to 
reopen  the  matter  for  alleged  fraud  or  other  infirmity,  is  of  course 
a  double  confirmation.** 


15.  Part  IV.,  chs.  6,  7.  But  as  to 
** allowing  the  infant  his  day'*  on 
Teaching  majority,  see  next  ebapter. 
Jurisdiction  of  the  court  oyer  an  in- 
fant ward  is  not  taken  away  because 
the  infant  is  insane.  In  re  Edwards, 
L.  E.  10  Ch.  D.  605. 

16.  lb.;  Chappell  v.  Doe,  49  Ala. 
153. 

17.  Tucker  v.  Bean,  65  Me.  352; 
Bowland  v.  Jones,  62  Ala.  322;  Cook 
V.  Rogers,  64  Ala.  406;  Bonnell  v. 
Holt,  89  111.  71;  Carver  v.  Carver, 
64  Ind.  195.  But  see  Burrus  t.  Bur- 
lus,  56  Miss.  92;  Scott  v.  Porter,  2 
Lea,  224.  And  as  to  cancelling  a 
purely  personal  contract  this  rule  is 
all  the  more  imperative.  Insurance 
Co.  V.  Bangs,  103  U.  S.  Supr.  435. 
Concerning  joinder  of  guardian,  see 
next  chapter. 

18.  Abney  v.  Abney,  182  Ala.  213, 
62  So.  64. 

Chancery  may  authorize  leases  for 
the  enhancement  of  the  real  estate  of 
infants  if  manifestly  for  their  inter- 


ests. Talbot  v.  Provine,'7  Baxt.  502. 
As  to  partition  sale  held  binding,  see 
Cocks  T.  Simmons,  57  Hiss.  183 ;  Seott 
v.  Porter,  2  Lea,  224.  As  to  deeree 
enforcing  a  vendor's  lien,  see  Cocks 
V.  Simmons,  57  Miss.  183.  As  to 
sale  for  maintenancd  or  better  in- 
vestment, see  Sharp  v.  Findley,  59  6a. 
722;  supra,  Part  IV,  chs.  6,  7.  Chan- 
cery may  compromise  a  claim  in  which 
infants  are  interested,  even  against 
next  friend  or  guardian  ad  litem.  In 
re  Birchall,  16  Ch.  D.  41.  Or  exercise 
discretion  as  to  selling  either  realty 
or  personalty,  or  both.  Jones  t. 
Sharp,  9  Heisk.  660.  And  see  Knotts 
V.  Steams,  91  U.  S.  638;  Carr  v. 
Branch,  85  Va.  597.  Decree  sustained, 
notwithstanding  the  birth  of  a  post- 
humous child  not  considered  when  the 
sale  was  ordered.  lb.  See  also  Good- 
man ▼.  Winter,  64  Ala.  410. 

19.  Walker  v.  Mulvean,  76  HI,  18; 
Corwin  v.  Shoup,  76  111.  246.  See 
further,  as  to  the  binding  effect  of 
decrees  and  judgments,  next  chapter. 
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CHAPTER  VI. 

ACTIONS  BY  AN1>  AOAIN8T  IITFANTS. 

BxcTiOK  1055.    Actions  at  liaw  hy  Infants;  Suit  or  Defenee  bj  Next  Friend 

or  Onardian. 
1056;    General  Bales  as  to  Aetions  by  Next  Friend. 
1057.    Powers,  Qualifications  and  Patiee  of  Next  Friend. 
1056.    Action  at  Law  Against  Infant;  the  Guardian  Ad  Litem. 
1059.    Chancery  Proceedings  by  or  Against  Infants;  Corresponding 

, '.  ,  Bnle, 

-.  "  .1  ■  •■ 

§  1055.  Actions  at  Law  by  Infants ;  Suit  or  Defence  by  Next 
Friend  or  Guardian. 

It  is  a  fundamental  principle  that  the  rights  of  property  shall 
vest  in  infants,  notwithstanding .  their  tender  years;  and  inci- 
dentally thereto  they  have  the  right  of  action.  Yet  it  is  clear  that 
if  the  infant  be  nnfit  to  make  a  contract  he  is  unfit  t6  sue  on  his 
own  behalf.  Hence  is  the  rule  tibat  while  process  is  sued  out  in 
the  infant's  own  name,  it  is  in  his  name  by  another ;  that  is  to  say, 
some  person  of  full  age  must  conduct  the  suit  for  him.  The  same 
principle  applies  to  all  civil  actions,  whether  founded  on  a  contract 
or  not. 

At  common  law,  infants  could  neither  sue  nor  defend,  except 
by  guardian.  They  were  authorized,  by  Stat.  Westm.  1,  to  sue 
by  prochein  ami  (or  next  friend)  against  the  guardian  in  chivalry 
who  had  aliened  any  portion  of  the  infantas  inheritance.*^  Stat. 
Westm.  2,  oh.  15,  extended  this  privilege  to  all  other  cases  where 
they  could  not  sue  formerly.  Lord  Coke  lays  down  that,  since 
these  statutes,  the  infant  shall  sue  by  prochein  ami  and  defend  by 
guardian.**  And  Fitzherbert  is  to  the  same  effect.**  But  Mr. 
Hargrave  thinks  it  probable  that  Fitzherbert  and  Lord  Coke  did 
not  mean  to  exclude  the  election  of  suing  either  by  procheim  ami 
or  by  guardian.^*  And  whether  they  did  or  not,  guardianship  at 
the  present  day,  so  unlike  guardianship  as  they  understood  it, 
justifies  the  modem  practice;  which  is  to  appoint  a  special  person 
as  prochein  ami  only  in  case  of  necessity,  where  an  infant  is  to  sue 
his  guardian,  or  the  guardian  will  not  flUe  for  him,  or  it  is  im- 

80.  Macpbers.  Inf.  13,  352.  M.  F.  N.  B.  (27)  H. 

81.  2  Inst.  261,  S90;  Co.  Litt.  135b;  88.  Harg.  «.  Co.  Litt.  135b. 
3  Itobinson's  Pracf.  229. 
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proper  that  the  guardian  should  be  the  prochein  ami.     In  othe! 
cases,  the  rule  is  to  sue  by  guardian  or  prochein  ami^^  or,  unf!?: 


24.  Sandeen  v.  Tschider,  205  F.  252, 
123  C.  C.  A.  456.  Though  not  tech- 
nically a  party,  the  next  friend  is 
really  such  in  the  view  of  the  statutes 
and  in  practice.  Swoope  v.  Swoope, 
173  Ala.  157,  55  So.  418.  But  see 
Slafter  v.  Savage  (Vt.),  95  A.  790; 
Truman  Cooperage  Co.  y.  Shelton 
(Ark.)  207  S.  W.  42;  Nashvilte,  etc., 
Go.  T.  Barefield,  93  Ark.  353,  24 
8.  W.  758  J  Parker  r.  WUson,  08  Ark. 
553,  136  S.  W.  981  (stay  of  judgment 
granted,  ^  Ark.  344,  137  8.  W.  926) ; 
Watts  V.  Hieks,  17«  8.  W.  924 ;  B«k- 
ley  V.  Collins,  177  8.  W.  920;Toomer 
y.  Fourth  Nat.  Bank  of  Jacksonville, 
67  So.  225;  Linder  v.  Brown,  137  Ga. 
352,  73  8.  E.  734;  Htirst  y.  Goodwin, 
114  Ga.  585,  40  S.  E.  764,  86  Am.  8t. 
R.  43 ;  Perkins  v.  Wright,  37  Ind.  27 ; 
Winer  v.  Mast,  146  Ind.  177,  45  N.  E. 
66;  Teeple  v.  State,  171  Ind.  268,  86 
N.  E.  49. 

Where,  after  the  removal  of  a 
minor's  next  friend,  she  could  not 
obtain  another  to  act  as  such,  she 
was  permitted  to  prosecute  without  a 
next  friend,  as  a  poor  person.  Wright 
y.  McLarinan,  92  Ind.  103. 

A  statute  providing  for  the  bring- 
ing of  an  action  within  a  certain  time 
after  the  removal  of  disabilities  does 
not  prevent  bringing  action  by  next 
friend  before  that  time.  Edwards  y. 
Beall,  76  tnd.  401;  Harrison  v.  Mil- 
ler, 87  Kan.  48,  123  P.  854;  Guy  y. 
Hansow,  86  Kan.  933,  122  P.  879; 
Wilson  V.  XJnselt,  12  Bush  (Ky.),  215; 
\&opkins  V.  Virgin,  11  Bush  (Ky.), 
677;  Eaton  y.  Eaton,  112  Me.  106, 
90  A.  977,  52  Ji.  R.  A.   (N.  S.)  799. 

A  statute  providing  that  no  action 
shall  be  maintained  on  a  minor's 
contract  unless  ratified  after  major- 
ity  does  not  prevent  an  action  during 
minority  to  recover  back  the  consid- 
oration  of  a  disaffirmed  contract. 
Hilton  V.  Shepherd,  92  Me.  160y  42 
A.  367;  Sick  y.  Michigan  Aid  Ass'n, 
49  Mich.  50,  12  N.  W.  905. 


One  reason  given  for  the  rule  is 
that  the  appointment  is  necessary  ao 
that  the  defendant  may  look  to  some 
one  who  is  rttsponsible  for  costs. 
Sick  y.  Michigan,  etc.,  Ass'n,  40  Mich. 
50,  12  N.  W.  905;  Memphis,  etc.,  Co. 
y.  Archer  (Miss.),  82  So.  315;  Scott 
y.  Boyston,  223  Mo.  568,  123  S.  W. 
454;  Jones  y.  Kansas  City,  Ft.  8.  & 
M.  R.  Co.,  178  Mo.  528,  77  S.  W. 
890,  lei  Am.  St.  B.  4S4;  Melzner  v. 
Northern  Pac.  By.  Co.,  46  Mont.  162, 
127  P.  146;  Clasen  y.  Pruhs,  69  Feb. 
278,  95  N.  W.  640;  Settle  v.  Settle, 
141  N.  C.  $53,  H  8.  H.  445;  WiDard 
y.  Mohn,  24  N.  D.  390,  139  N.  W. 
979;  Gillette  y.  Delaware,  L.  &  W. 
B.  Co.  (N.  J.),  102  A.  673;  Heath 
y.  Madock,  81  N.  J.  Sq.  469,  86  A. 
946;  Fox  y.  Jnterurban  St.  By.  Co., 
86  N.  Y,  8.  64,  42  Misc.  538;  Gruner 
y.  Buffner,  110  N.  Y.  8.  873,  59 
Misc.  266;  Gruner  y.  Buffner,  119  N. 
T.  8.  942,  134  App.  Div.  837  (reh. 
den.,  121  N.  Y.  8.  1133,  136  App.  I^iv. 
945) ;  In  re  Bousos,  119  N.  Y.  S.  34; 
First  State  Bank  of  Vinita  y.  Fay 
(Okla.),  159  P.  505;  Hill  y,  Eeed, 
23  Okla.  616,  103  P.  855;  Everart  v. 
Fischer,  75  Ore.  316,  147  P.  189; 
Eyerart  y.  Fischer,  145  P.  33  (jndg. 
rev.  or  reh.,  75  Ore.  316, 147  P.  189) ; 
Fer^ncz  y.  Greek  Catholic  Union,  54 
Pa.  Super.  Ct.  642. 

In  Bhode  Island  he  may  recover 
during  infancy  without  a  guardian  or 
next  friend.  Vaughn  y.  Carr  (B.  L), 
ff5  A.  569. 

Where,  after  a  proceeding  in  which 
a  guardian  ad  Ktem  acted  for  an  in- 
fant defendant,  a  question  arose  as 
to  the  guaridan's  fees,  it  was  held 
that  another  guardian  should  be  ap- 
pointed to  SL6i  for  the  infant  in  that 
particular  matter.  Lof tis  y.  Butkr 
(Tenn.),  58  S.  W.  886;  Bace  y.  Decker 
(Tex.  Civ.  App.),  214  8.  W.  709: 
Owen  y.  Appalachiaa  Power  Co.»  TS 
W.  Ya.  59^,  89  8.  E.  262  (holding 
that   except   in   a  justice's   court  a 
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the  civil  law,  by  a  tutor  ad  hoc^  as  provided  und^r  thit  law. 
An  infaBt  cannot  prosecute  an  action  either  in  person  or  by 
attorney.  This  id  well  settled.^*  But  an  infant  may  sue  by  his 
next  friend  though  he  have  a  guardian,  if  the  guardian  does  not 
dissent  ^^  And  in  some  States  the  choice  allowed  the  infant  is 
still  more  liberal.^®  Where  the  disability  has  been  removed  under 
a  statute,  he  may  sue  as  though  of  age.^'  The  rule  applies  even 
though  the  plaintiff  is  a  married  woman,  if  a  minor.*^  An  infant 
may  contest  a  will  by  next  friend.**  Statutes  have  sometimes  pro- 
vided for  the  appointment  of  guardians  ad  litem  for  infant  plain- 
tiffs." 

§  1056.  General  Rules  as  to  Actions  by  Next  Friend. 

If  the  action  is  commenced  without  a  next  friend,  oi^  may  be 
admitted  to  proseoute  on  behalf  of  the  inf antJ'*  Not  unf requently, 
too,  the  next  friend  who  brought  the  suit  is  removed' and  another 


next  frieaid  need  not  b6  appointed  to 
proseente  an  action  for  an  infant) ; 
Olaridge  ▼.  Crawford,  1  Dowl.-  ft  B^. 
13;  3  Bobineon'fl  Praet.  230;  Tounge^ 
T.  Younge,  Cro.  Oar.  86;  (ibodwin  v, 
Moore,  Cro.  Oar.  161;  Apthorp  r. 
Baekoa,  Kirbj,  .  407;  MoOifin  v. 
Stout,  Ooxe,  92;  Blaekman  ▼.  DayM^ 
42  Ala.  1S4;  Sueceeeion  of  Becael,  117 
La*  744,  42  So.  256;  Beeael  ▼.  Stew- 
art, Id. 

Vk  Xiamkin  y.  Sneee^sion  of  FilMol, 
123  La.  181,  48  So.  881.  Btit  seer 
Lamkin  v.  Snecession  of  FiUiiol,  123 
La.  181,  48  So.  88. 

96.  Cro.  ISlis.  424;  Oro.  Jae.  5;  1 
Co.  Litt.  135  l>,  Harg.  n.,  220;  Miles  ▼. 
Boyden,  3  Pick.  213 ;  Clark  ▼.  Tnmer, 
1  Boot,  200 ;  Mockey  v.  Gray,  2  Johns. 
192;  Timmone  ▼.  Timmons,  6  Ind.  8; 
NichoUon  V.  Wilbom,  13  Qa.  467. 

27.  Thomaj  ▼.  Dike,  11  Vt.  273; 
Bobson  r.  Osboni,  13  Tex.  298. 

as.  Hooks  V.  Smith,  18  Ala.  338. 

aO.  Merriman  v.  Sarlo,  63  Ark.  151, 

37  B.  W.  879. 

80.  Hays  t.  Bowden,  159  Ala.  600, 
49  So.  122. 

SI.  Schnee  v.  Sehnee,  61  Kan.  643, 
60  P.  738;  Campbell  v.  Fichter,  168 
Ind.  645,  81  N.  B.  661;  Dixoa  V. 
Cozine,   118  N.  Y.  S..1103   (holding 


that>  this  eaUsot  be  done  undenr  tho 
New  Toik'^atiite). 

82.  The  omission  to  osmplywith  tho 
Arisdna.  sttttatb  requiring  that  the 
gafenrdian:  Jsonseulr  tb  the  appointment 
in  writing  iA  not  revotsible  error  where 
the  gbai^dilRiL  brottfifht  and  proseeated 
the  iaotioni  Arizona  Sjsistem  JL  Co. 
Y.  Oariiko,  17  Arix.  llS,  149' F.  313; 
Johnston  >.  Sonthent  Pao.'  Oo^,  150 
Cal.  585,  89  P:  348;  GroeOrsfcy  ▼. 
Gol^enberg,  se  ]E^fimi.  37«^  90  IT.  W. 
782;  PliAerty  v.  Bntte  Electric  By. 
Co.,  40  Mont.  454,  107  P.  416 ;  MttUer 
v.  Manhattan  By.  Co.,  108  N.  T.  8. 
858,  124  App.  Div.  295;  HIH  ▼.  Beed, 
23  Okla.  616,  108  P.  855;  MiteheU  ▼. 
Cleveland,  76  B.  0.  432,  57  8.  B.  83; 
Hiers  ▼.  Atlantic  Coast  Line  B.  Co., 
75  8,  0.  311,  55  S.  B.  457;  Schuyler 
T.  Southern  Pac.  Co.,  100  P.  458  (reh. 
den.  [1910],  37  Utah,  612,  109  P. 
1025). 

In  West  Tirginia  the  statute  re- 
quires the  appointment  of  a  guardian 
ad  Htem  before  bringing  suit,  who 
must  accept  the  apt>ointm6nt  and 
agree  to  be  responsible  for  costs. 
Blair  v.  Henderson,  49  W.  Va.  282,  38 
S.  B.  552;  Green  r.  Appleton  Woolen 
Mills,  155  N.  W.  958. 

3S.  A  father  who  sues  in  his  own 
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appointed,  on  the  ground  that  it  is  for  the  infant's  benefit.^  If 
the  infant  attains  majority  pending  the  action,  the  aathority  of  the 
next  friend  ceases  ipso  facto,  but  the  action  does  not  abate,  and 
the  infant  may  thereafter  prosecute  it  as  an  adult"  Where  an 
infant  has,  after  bringing  suit  (not  by  guardian  or  next  friend), 
become  of  age,  no  amendment,  nor  appearance  of  a  guardian  or 
next  friend  is  necessary.**  No  infant  plaintiff  is  concluded  by  a 
settlement  of  the  case  which  his  next  friend  makes  out  of  court 
without  a  formal  judicial  sanction.*'^  Nor  will  a  settlement  in 
court  on  a  judgment  by  agreement  be  permitted  to  stand  which 


name  for  his  child's  injury  cannot  be 
substituted  on  motion  as  next  friend] 
because  that  would  be  a  new  action. 
Orty  V.  D«ywdy  (Ark.),  213  8.  W. 
739;  Howell  v.  American  Bridge  Co. 
(DeL),  53  A.  53. 

The  want  of  a  next  friend  is  cured 
by  verdiet.  Vale  Royal  Mfg.  Co. 
V.  Bradley,  8  Ga.  App.  483,  70  S. 
E.  36;  Boyal  v.  Grant,  .5  Ga.  App. 
6i9,  ea.S.  E.  708?  Bleed  v.vHarr 
T'mgUm,  8  Pick.  (Mass.)  55S;  :8mith 
v..  .Carney,  127  Masa.  *  179 ;  Hames 
y.'  Oatman,  2.  DoQg.  (Miefa.)  430; 
EubaAka  y.  MeLeed  (Hiss.)^  ^^  8o. 
289;  I^umng  V.  Metropelitan  St.  • 
Rjr.  Co.  (Mo.)y  50  8.  W*  791;  :Ghng^\ 
man  ▼.  Divinia,  141  Mo.  120,  41  S.  W; 
920;  Power  t..  Lenoir/  22  Mont.  169, 
56  F.  106;  ManfuH  ▼.  Graikaau,  55 
Neb,  645^  76' N.  W.  i?,  70.  Am.  St.  R.  • 
41^;  Moore  Ti  Moore,  74  N;.  J.  Bq. 
738,  70  A.  684  (holding  thut  a  motion 
to. .dismiss  "was  not  available);  Con- 
roy  ▼.  Bi^,  109  N.  Y.  S.  914;  Good- 
friend  T.  Robins,  92  N.  Y.  S.  240; 
Rook  V.  Dickinson,  78  N.  Y.  8.  287,  , 
38  Misc.  6dO,  11  K.  Y.  Ann.  Cas.  454; 
Robertson  ▼.  Blair,  56  8.  C.  96,  34  8. 
E.  11,  76  Am.  St.  R.  543. 

34.  Barwick  v.  Rackley,  45  Ala.  215 ; 
Martin  v.  Weyman,  26  Tex.  460;  Mills 
T.  Humes,  22  Md.  346.  -As  where  the 
lezt  friend  refuses  to  appeal.  Dupuy 
V.  Welsford,  28  W.  R.  762. 

85.  Therefore  an  infant  may  satisfy 
a  judgment  recovered  after  majority 
in  an  action  originally  by  next  friend. 
City^  etc.,  Co.    (Cal.),   183  P.   267; 


Missouri  Pac.  Ry.  Co.  v.  Leib,  23  Colo. 
App.  364,  129  P.  569 ;  Flint  v.  FHnt, 
3  Boyce  (Del.),  155,  82  A.  538;  Ohio 
Valley  Tie  Co.  v.  Hayes,  180  Ky.  469^ 
203  8.  W.  193;  Bernard  ▼.  PitUborg 
Coal  Co.,  137  Mich.  279,  100  N.  W. 
396,  11  Det.  Leg.  N.  246;  Corbett  v. 
Metropolitan  Life  Ins.  Co.,  55  N.  Y. 
8.  775,  37  App.  Div.  152 ;  MeGarity  v. 
Ne^  YorkOity  Ry.  Co.,  101  N.  Y.  8. 
191,  51  Mise^  666;  Webb  v.  Harris,  32 
Okla;  491,  121  P.  1082;  Johnson  t. 
Alexander  (Okla.)j  167  P.  989. 

Wher^  the  ^trial  is  after  attainment 
of  majority,  the  'Wsml  of  a  next  friend 
when  ihe  action  was  commenced,  is 
not  ground' for  a  new  trial.  Webb  v. 
Harris,  32  Okla.  491,  121  P.  1082; 
Mahoney  v.  Park  Steel  Co.,  217  Pa. 
20,  66  A.  90 ;  Seiglet  V.  Southern  Ry. 
Co.,  85  8.  C.  845,  67  8.  E.  296;  Connor 
v.  Ashley,  57  8.  C.  305,  35  8.  E.  546 ; 
Sfiell  T.  William  Cameron  &  Co.  (Tex. 
Civ.),  131  8.  W.  637;  Slafter  v.  Sav- 
age  (Vt.),  95  A;  790. 

S6.  Bell  V.  Burkhalter,  183  Ala. 
527,  62^  8o.  7d6;  Moore  v.  Moore,  74 
N.  J.  Bq.  783,  70  A.  684;  Bills  v. 
Birkenhalter,  183  AU.  527,  62  8.  786; 
Woodman  v.  Ro^e,  .59  N.  H.  453. 
See  Bryant  v.  Hilton,  66  Ga.  477,  as 
to  amendment  of  husband's  action  as 
next  friend  after  his  infant  wife  be- 
comes of  age. 

87.  Tripp  V.  Gijfford,  155  Mass.  108; 
O'Donnel  v.  Broad,  149  Pa.  St.  24. 
Though  the  next  friend  be  the  child 's 
father,  it  is  the  same.    Tb.;  §  1035A. 
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appears  collusive  to  the  child's  prejudice.'^  The  next  friend  usu- 
ally  has  power  to  receive  payment  of  and  satisfy  the  judgment.'*^ 
But  not  to  compromise  it,^^  or  to  submit  it  to  arbitration/^  The 
infant  cannot  bind  himself  by  a  satisfaction,  compromise  or  re- 
lease.'*^ But  advantage  must  be  taken  by  plea  in  abatement  of  the 
infant's  suing  by  attorney,  or  by  application  to  a  judge,  or  the 
court,  for  it  is  not  error  after  judgment  either  on  verdict  or  by 
default/*    The  same  rules  are  frequently  applied  to  a  parent  who 

S8.  Mercbants'  Bespateh  Trans.  Co.  44,  66  ^.  £.  449;  MeOUlTray  ▼.  Em- 
ployers' Liability  Assaronce  Co.,  214 
Mass.  484,  102  N.  E.  77,  46  L.  R.  A. 
(N.  S.)  110;  Beliveau  v.  Amoskeag 
Mfg.  Co.,  68  N.  H.  225,  40  A.  734,. 
44  L.  ».  A,  167,  73  Am.  St.  B.  577 ; 
State  Y.  BallingeT,  41  Wash.  23,  BZ 
P.  1018.     ' 

41.  Millsaps  ▼•  £ste8|  134  N.  0.  486^ 
46  S,:B.  988. 

42.  Arizona  Eastern  B.  Co.  y.  Car^ 
illo,  17  Ariz.  llU,  149  P.  313;  Pitts- 
borg  C.  C;  &  St.  L.  By.  Co.^.  Healey, 
170  in.  610,  48  N.  E.  920 ;  Interstfte^ 
Coal  Co.  V.  Trivett,  155  Ky.  825,  160 
S.  W.  728;  Interstate  Coal  Co.  v. 
Love,  153  Ky.  323,  156  S.  W.  746. 

But  wheca  it  appearS' .that  the  snm^. 
received  is  adequate,  be  may  only  re- 
cover nominal  damages  on  an  action 
to  disaffirm  the  settlement.    Baker  ▼. 
Lovett,  6  Mass;  78,  4  Am;  Dee^  88. 

In  Miohigftn;  it  is  held  that  where 
the  infant  makes  such  a  settlement  it 
is  Yoidat>le  only,  and  that  he  cannot 
disaffirm  It*  dtiring  minority  and  sne* 
for  his  injuries.  Lansing  y.  Michigan 
Cent.  B.  Co.,  126  Mich.  663,  86  N.  W. 
147,  8  Det.  Leg.  N.  183,  86  Am.  St. 
B.  567;  Theriualt  ▼.  Breton,  114  Me. 
137,  95  A.  699;  .  Bollinger  v.  York 
Bys.  Co.,  225  Pa.  419,  74  A.  344; 
Tumey  v.  Mobile  &  O.  B.  Co.,  127 
Tenn.  673,  156  8.  W.  1085. 

43.  2  Saund.  Pleading,  207 ;  Bird  v. 
Pegg,  5  B.  &  Aid.  418;  Finley  v 
Jowle,  13  East,  6;  Apthorp  v.  Backus^ 
Kirby,  40t.  But  as  to  the  infant 
himself,  see  Bird  v.  Pegg;  Jones  v. 
Steele,  36  Mo.  324.  He  may  repudi- 
ate the  judgment  if  entered  against 
him.    Hicks  v.  Beam,  112  K.  C.  642. 


V.  Furthmann,  149  lU.  73;  Tennessee 
Coal  &  Iron  B.  B.  Co.  y.  Hayes,  97  Ala. 
201. 

39.  Where  a  statute  authorizes  only 
the  general  guardian  to  receive  the- 
property  of  an  infant,  the  next  friend 
cannot  effectively  satisfy  the  judg- 
ment. Paakevie  v.  East  Sit.  Ijouis  4b 
Suburban  B.  Co.,  28.1  111.,  385,  117  Iff. 
E.  1035,  L.  B.  A.  1918C,  ^2. 

The  minor  will  not  be  bound  by  the 
settlement  whorfe  the  judgment  is  by 
conse^  and  whei^e  the  merits  .qf  thS; 
claim  was  not,  considered  and  no  evi-, 
dence  heard.  LesliiB  v.  Proctor,  etc., 
Co.;  102  Kan.  16^,  169=  P.  193;  L.  B. 
A..1918C,  55.  : 

It  is  otherwise*  where  the  settlement 
was  made  under  the  direction,  of  the, 
court  under  a  statute  authdriztng  a 
next'  friend  to  settle*  mUbh  olaitns* 
Clark  v.,  Southern  Can  Go.^  116  Md. 
85,  81  A.  271,  36  L.  B.  A,  (N,  S.) 
980;  Baker  v.  Pere  Marquette  B.  Co., 
142  Mifth.  497,  105  N.  W.  1116,  13 
Det.  Leg.  N.  780. 

The  next  friend  is  sometimes  re- 
quired to  give  bond  before  receiving 
pajTnent  of  the  judgment.  '  Parriss 
V.  Jewell,  57  Tex.  Civ.  App.  199,  123 
6.  W.  399;  State  v.  Ballinger,  41 
Wash.  23,  82  P.  1018.  But  see  Collins 
V.  Gillespey,  148  Ala.  558,  41  So.  930 
(holding  that  only  the  general  guar- 
dian has  such  authority). 

40.  A  court  of  chancery  has  power 
to  authorize  the  settlement  of  a  pro- 
ceeding by  a  minor  to  contest  a  wlH, 
upon  terms  which,  in  the  dpinion  of 
the  court,  are  advantageous  to  the 
minor.    Williams  v.  Williams,  204  HI. 
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sues  on  behalf  of  minor  children^  but  not  as  gnaidiaii  or  next 
friend.  Where  infancy  of  the  plaintiff  is  pleaded  in  abatement 
to  a  suit  brought  by  a  minor  in  his  own  name  without  any  guar- 
dian or  next  friend,  the  court  may  allow  the  infant  to  amaid  by 
inserting  in  his  writ  that  he  sues  by  A.,  his  next  friend.**  Nor 
does  this  rule  deprive  the  infant  of  the  professional  services  of 
an  attorney ;*it  relates  to  the  parties  to  the  suit."  The  judgment 
becomes  upon  him  if  entered  after  his  majority.**  If  the  action 
is  properly  brought  and  prosecuted  the  infant  is  boujud  by  the 
judgment  as  an  adult  would  be,*^  but  he  is  not  bound  by  an  ad-wrse 
judgment  in  an  action  commenced  without  a  guardian  or  next 
friend.*^ 

§  1057.  Power s»  Qualifications  and  Duties  of  Next  Friend. 

Generally  speaking,  when  an  action  is  brought  by  an  infant,  he 
sues  in  his  own  name  by  a  certain  person  as  next  friend.  A 
prochein  ami,  commencing  his  authority  with  the  writ  and  dec- 
laration, ean  only  maintain  the  suit  for  suoh  causes  of  action  as 
may  be  prosecuted  without  special  demand;  as  for  peraonal  in- 
juries done  to  the  infant,  or  for  sums  of  money  where  the  writ 
itself  is  considered  as  the  demand.**  In  England,  it  was  con- 
sidered that  the  special  admission  of  a  guardian  for  an  infant  to 
appear  in  one  case  would  serve  for  others.*®  But  the  modem  rule 
is  that  the  special  admission  oi  prochein  ami  or  guardian,  to  prose- 
cute or  defend  for  an  infant,  shall  not  be  deemed,  an  authority 
to  prosecute  or  defend  in  any  but  the  particular  action  speeified/^ 
Sometimes  there  will  be  an  advantage  in  suing  by  guardian  if  this 
can  legally  be  done.**  In  any  event,  the  interests  of  the  person 
who  sues  as  guardian  or  next  friend  must  not  be  hostile  to  that 
of  the  infant" 

The  guardian,  like  the  prochein  ami,  is,  in  English  practice,  ap- 
pointed by  the  court  before  the  plaintiff  can  proceed  in  the  action, 
and  no  legal  right  of  parentage  or  of  guardianship  will  enable  any 
one  to  act  for  the  infant  without  such  appointment.'*    But  where 

44.  Blood  v.  Harringtoii,   8  Pick.  48.  Miles  t.  Boyden,  3  Pick.  219. 

552.  50.  Archer  v.  Frowde,  1  Stra.  304. 

46.  People  t.  New  York,  11  Wend.  51.  2  Baund.  Plead.  207;  Macphen. 

164.  Inf.  353. 

46.  Hicks  y.  Bean,  112  N.  0.  642.  52.  3  Bobinaon's  Pract.  229. 

47.  MeCreary  t.  Creig)ston,  76  Neb.  58.  George  v.  High,  85  N.  0.  113 ; 
179,  107  N.  W.  240.  Patterson  v.  PuUmani  104  HL  80. 

48.  Di  MegHo  v.  Baltiiaore  &  0.  B.  54.  Macphers.  Inf.  353. 
Go.  (Del.),  74  A.  558. 
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ik^  infant's  fathei»,  being  a  neoeesacy  witi>^,  coi4<jl  not  .properly 
b^  prochein  ami  in  a  certain  suit>  tli«  coux^^  on  motion,  appointed 
a  friend  of  the  family  with,  the  father'^  coiioo^enoe.'^^  And  the 
fathei^9/ natural  right  to  xeptesent  his  child  as  ne^  friend  is  to  be 
respected/^  though  he  doee  not  describe  himBelf  as  next  friend. '^^ 
No  authority  from  the  infant  to  the  guardian  or  prochein  ami 
to  sue  is  necessary,  though  the  infant  be  oj^  the.  very  eve  of  ma- 
jority; but  it  is  inti^iated  that  the  court  might  interfere  if  fraud 
were  shown/^  An  action  to  recover  money  or  personal  property 
belonging  to  an  infant  may  be  brought  in  the  infapt'i;  name  by  his 
next  friend,  though  he  has  a  general  guardian/*  ;  As  the  prochein 
ami  is  an  officer  of  the  court,  if  the  infant  wishes  him  removed 
he  must  apply  to  the  court  for  that  purpose^  and  an  entry  of  the 
change,  should  be  made  of  recox^.^^  But  on  the  plaintiff  coming 
of  age,  he  may,  it  seems,  remove  the  prochein  ami  of  his  own  au- 
thority, and  appear  thereafter  by  his  own  attorney.*^ 

While,  in  theory,  however,  the  prochein' ami  ia  still  legally 
appointed  by  the  court,  such  formalities  are  now,  in  practice, 
very  generally  waived.    In  Connecticut,  Ehode  Island,  Massachu- 


55.  Claridge  v.  Crawford,  1  Dowl. 
&  By.  13. 

56.  Woolf  ¥.  Pembertoa,  6  Gh.  D.  19. 
See  Strong  v.  Msltcj,  33  Kan.  109. 

57.  In  re  Brackey's  Estate,  147  N. 
W.  188. 

By  statute  w,  Louuana  a  father 
may  sue  on  behalf  of  his  infant  child 
without  joining  the  mother.  Sear- 
borough  y.  Louisana  By<  &  Nav  Co. 
(La.),  82  So.  286 J  Williams  v.  Pope 
Mfg.  Co.,  5Z  La.  Ann.  1417,  27  So. 
851,  50  L.  B.  A.  816. 

The  same  has  been  permitted  where 
the  person  acting  for  the  infant  styles 
himself  guardian  ad  Utem,  if  it  ap- 
pears that  he  is  ^eally  acting  as  next 
friend*  ^tna  Indemnity  Go.  y.  State 
(Miss.),  57  So.  980;  Donald  v.  City  of 
Ballard,  34  Wash.  576,  76  P.  80  (hold- 
ing that  the  father  of  an  infant  might 
sue  as  guardian  ad  Utem), 

58.  Morgan  y.  Thome,  9  Dowl.  228. 
And  see  Barwiok  ▼•  Backley,  45  Ala. 
215. 

59.  Segelken  ▼.  Meyer,  94  N.  C. 
473. 


#0.  Davies  t.  Locket,  4  Taijint.  765 ; 
Morgan  v.  Thorne,  supra. 

61.  See  Bac.  Abr.,  Infant,  K.  2; 
Patton  V.  Furthmier,  16  Kan.  29. 

Dismissal  of  action  by  next  friend 
for  infant,  because  not  for  the  in- 
fant's interest.  Bull  v.  Miller,  59  la. 
634  (code).  And  see. dismissal  of  suit 
brought  without  leave  of  court  where 
the  next  friend 's  interest  is  adverse  to 
the  infant.  Patterson  v.  Pullman, 
104  HI.  80.  Local  codes  furnish 
their  respective  rules  of  practice; 
and  statute  formalities  should  be  care- 
fully observed.  But  special  aver- 
ments of  infancy,  etc.,  are  not  com- 
monly required.  Dodd  v.  Moore,  91 
Ind.  522.  And  see  as  to  form  G.  C. 
&  S.  F.  By.  Co.  V.  Styron,  66  Tex.  421. 

Whether  an  infant  or  his  next 
friend  can  sue  in  forma  pauperis,  see 
Gargle  v.  Bailroad  Co.,  7  Lea,  717; 
Wright  V.  McLarinan,  92  Ind.  103 ;  13 
Abb.  (N.  Y.)  N.  Gas.  182.  A  bond 
under  some  codes  is  required  of  the 
next  friend.  Pace  v.  Pace,  19  Fla. 
438.     As  to  actions  brought  in  the 
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setts,  Virginia,  and  other  States,  no  entry  of  record  is  required 
admitting  a  person  to  sue  as  guardian  or  next  friend,  the  recital  in 
the  writ  and  count  being  deemed  sufficient  f^vidence  of  admission 
unless  seasonably  challenged  by  the  opposite  party,  when  the 
order  may  be  supplied,  or  the  court  on  it8>  discretion  may  remove 
the  party .••  In  New  York,  on  the  other  hand,  a  prochein  and 
must  be  appointed  for  the  infant  plaintiff  before  process  is  sued 
-out ;  and  such  is  the  practice  in  some  other  parts  of  this  country.** 
In  some  States  it  is  deemed  proper  to  prove  infancy  in  advance, 
and  hence  the  right  to  sue  by  next  friend.** 

So,  too,  in  this  country,  more  deference  seems  to  be  shown  to 
the  infantas  wishes  than  in  England.  Thus,  in  Massachusetts, 
the  court,  on  the  personal  petition  of  a  minor  twenty  years  of 
age,  withdrew  the  authority  of  the  prochein  ami,  and  ordered  all 
further  proceedings  in  the  suit  postponed  until  the  minor  should 
attain  full  years.*'  In  th6  choice  of  a  guardian  and  prochein  ami, 
A  minor  above  fourteen  has  much  latitude  of  discretion ;  and  when 
he  attains  full  age  he  may  enter  the  fact  upon  record,  and  with- 
out further  formality  proceed  t6  conduct  the  suit  for  himself.** 


name  of  the  State,  see  Albert  v.  State, 
66  Md.  325. 

62.  Gillespie  v.  CoUier,  224  F.  298, 
139  C.  C.  A.  534. 

A  recital  in  the  judgment  for  an 
infant  plaintiff  that  the  action  of  the 
next  friend  in  suing  was  ratified  enres 
the  omission  of  an  order  appointing 
the  next  friend.  GiUespie  v.  Collier, 
224  F.  2^,  139  C.  C.  A.  534;  Swoope 
V.  Swoope,  173  Ala.  157,  S.  W.  418. 

In  Arkansas  by  statute  the  next 
friend  is  under  the  control  of  the 
•court,  which  may  dismiss  him  and 
substitute  another.  Nashville,  etc., 
Co.  V.  Barefield,  93  Ark.  353,  124  8. 
W.  758.  The  same  rules  obtains  in 
Alabama.  Swoope  v.  Swoope,  173  Ala, 
157,  55  S.  418. 

It  is  otherwise  where  a  foreign 
guardian,  not  qualified  to  sue  in  the 
forum,  briiigs  a  suit  for  the  minor, 
when  an  amendment  appointing  a  next 
friend  may  be  allowed  by  the  court. 
St.  Louis  I.  M.  &  S.  By.  Co.  v.  Haist, 
71  Ark.  258,  72  S.  W.  893,  100  Am. 
St.  R.  65 ;  Butler  v.  Winchester  Home 


for  Aged  Women,  216  Mass.  567,  104 
N.  E.  45.  And  seemingly  it  may  be 
necessary  where  the  infants  appoint 
none  of  their  own.  Sick  ▼.  Michigan, 
etc.,  Ass'n,  49  Mich.  50,  12  N.  W. 
905.  See  Guild  v.  Cranston,  8  Cnsh. 
506;  Boynton  v.  Clay,  5S  Me.  236; 
BurweU  v.  Corbin,  1  Band.  151;  3 
Bobinson^s  Pract.  230;  Trask  v.  Stone, 
.  7  Mass.  241;  Judson  v.  Blanehard,  3 
Conn.  579;  Klaus  v.  State,  54  Miss. 
644.  And  see  Stumps  ▼.  KeUey,  22 
lU.  140;  Gray  V.  Parke,  155  Mass. 
443 ;  Murray  v.  Barber,  16  B.  I.  512. 
The  authority  of  next  fHend  con- 
tinues, though  without  appointment, 
until  the  court  removes  him.  Common- 
wealth ▼.  Vieth,  155  Mass.  443. 

€8.  Wilder  v.  Ember,  12  Wead.  191; 
Haines  v.  Oatman,  2  Doug.  430; 
Grantman  v.  Thrall,  44  Barb.  173. 

84.  Byers  v.  Des  Moines,  ete.,  B.  &. 
Co.,  21  la.  54. 

65.  Guild  V.  Cranston,  8  Cash.  506. 

88.  Clark  v.  Watson,  2  Ind.  399; 
Shuttleswbrth  v.  Hughey,  6  Bich.  329. 
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Where  an  inftot  has  brought  an  action  by  his  next  friend,  and 
has  recovered  damages  whith  have  been  received  by  the  attoniey, 
the  money  is  the  money  of  the  infant,  and  he  may  sue  the  attorney 
for  it.*^  The  codes  of  some  States  require  payment  of  the  amount 
recovered  into  court,  until  a  guardian  is  appointed  to  hold  the 
fund.  Upon  a  writ  of  error  the  court  may  in  its  discretion'select 
another  next  friend  for  the  minor.** 

A  prochein  ami  is  liable  for  costs,  and  the  remedy  is  against 
his  for  attachment,  which  should  be  absolute  in  the  first  instance." 
This  is  the  English  practice.  It  would  appear  that  execution  can- 
not issue  against  the  infant  himself;  and  this  from  the  very  cir- 
cumstance that  the  next  friend  is,  in  theory,  one  who  comes  for- 
ward to  assume  all  such  liabilities.^®  But  in  conformity  with 
statutes  in  Massachusetts,  it  is  held  that  a  prochein  ami,  as  such, 
is  not  liable  for  costs  f^  nor  does  he  seem  to  be  always  stirctly  con- 
sidered in  our  courts  a  party  to  the  suit;''*  and  the  infant  plaintiff 
is  made  liable  for  his  own  costs." 

§  1058.  Action  at  Law  Against  Infant;  the  Guardian  ad  Litem* 

An  infant  can  appear  and  defend  in  civil  suits  by  guardian  • 
only,  and  not  by  attorney,  or  in  person.''*     An  appearance  by  at- 
torney merely  does  not  bind  him.^*    He  cannot  answer  by  next 


67.  Collins  v.  Brook,  4  Hurl.  &  Nor. 
276.  And  see  Smith  t.  Bedus,  9  Ala. 
99. 

68.  Ames  v.  Ames,  148  HI.  321. 

69.  Newton  ▼.  London,  Brighton, 
etc.,  B.  B.  Co.,  7  Dow.  &  L.  328 
(1849)  ;  Dow  v.  Clark,  2  Dowl.  302. 
See  Price  v.  Duggan,  4  Man.  &  Qr. 
225. 

70.  lb.;  Stephenson  t.  Stephenson, 
3  Hey.  123;  Ferryman  v.  Burgster,  6 
Port.  (Ala.),  199;  Sproule  v.  Botts,  5 
J.  J.  Marsh.  162.  But  see  Proudfoot 
V.  Poile,  3  Dow.  &  L.  524;  Maephers. 
Inf.  356,  357,  and  cases  cited.  As  to 
practice  under  New  York  Code,  see 
Linner  v.  Crouse,  61  Barb.  289.  As  to 
the  infant's  own  testimony  of  age  in 
such  suits,  see  Hill  t.  Eldridge,  126 
Mass.  234. 

71.  Crandan  v.  Slaid,  11  Met.  288. 
79.  Brown  v.  Hull,  16  Vt.  673. 

73.   Howett   V.    Alexander,   1    Dev. 


431 ;  Smith  ▼.  Floyd,  1  Pick.  275.  Cf . 
statutes  of  other  States.  KlefPel  ▼. 
Bullock,  8  Neb.  336. 

74.  Edwards  v.  Edwards,  142  Ala. 
267,  39  S.  82;  Williamson  ▼.  Grider, 
97  Ark.  588,  135  S.  W.  361;  Dudley 
V.  Dudley,  126  Ark.  182,  189  S.  W. 
838 ;  Nunn  V.  Bobertson,  80  Ark.  350, 
97  S.  W.  293;  Blanton  v.  Davis,  107 
Ark.  1,  154  S.  W.  947;  Wheelock  t. 
Lake,  117  Mich.  11,  75  N.  W.  140, 
5  Det.  Leg.  N.  119;  Mitchell  ▼. 
Spaulding,  206  Pa.  220,  55  A.  968; 
Manning  v.  Baylinson,  68  Pa.  Super. 
Ct.  512;  Co.  Litt.  88  h,  n.  16,  135  6;  2 
Stra.  784 ;  Maephers.  Inf.  358 ;  Alder- 
man ▼.  Tirrell,  8  Johns.  418;  Knapp 
V.  Crosby,  1  Mass.  479 ;  Miles  v.  Boy- 
den,  3  Pick.  213;  Bedell  v.  Lewis,  4 
J.  J.  Marsh.  562;  Starbird  v.  Moore, 
21  Vt.  529. 

75.  Tubbs  V.  Tubbs,  250  Dl.  540, 
95  N.  E.  479;  Thurston  y.  Tubbs,  250 
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friend.^*  The  process  is  the  same  againet  an  infant  as  in  ordinary 
cases;  but  lie  needs  some  one  to  conduct  his  defencei  and  hence 
every  court,  wherein  an  infant  is  sued,  has  power  to  appoint  a 
guardian  ad  litem  for  the  special  purposes  of  the  suit,  since  other- 
wise he  might  be  without  assistance."     Under  the  civil  law,  the 


111.  540,  fr5  N.  E.  479 ;  Spahr  v.  Dick- 
son, 67  Ind.  394;  Copeland  v.  Toal^* 
urn's  Adm'r,  38  Mo.  349. 

Under  a  Missouri  statute  providing 
that  no  judgment  shall  be  impaired 
by  reason  of  the  appearanioe  of  any 
party  by  attorney,  if  the  judgment 
was  for  him,  it  was  held  that  an 
original  appearance  of  minors  by  at- 
torney was  cured  after  judgment  for 
them.  Chrisman  v.  Diyinia,  141  Kx>* 
122,  41  8.  W.  920;  (1909)  Hope  v. 
Seaman,  119  N.  7.  8.  713  (judg.  mod., 
Same  v.  SheviU  [1910],  122  N.  Y.  S. 
127,  137  App.  Div.  86).  But  see 
Gamache  v.  Provost,  71  Mo.  84. 

76.  Bush  V.  Linthieam,  69  Md.  344. 

77.  Shehane  V.  Caraway,  154  Ala. 
391,  45  So.  469;  Sibeck  v.  McTieman, 

94  Ark.  1, 135  &  W.  136;  In  re  Snow- 
ball's Estate,  156  Cal.  235,  104  P. 
446;  Bancroft  v.  Bancroft  (Del.),  85 
A.  5ai;  Parrish  v.  Haas  (Fla.),  67 
So.  868;  Burnett  v.  Summerlin,  110 
6a.  349,  35  8.  E.  655;  Douglas  v. 
Johnson,  130  Oa.  472,  60  8.  £.  1041 ; 
(1911)  Thomas  v.  Thomas,  250  111. 
354,  95  N.  E.  345  (reversing  judg., 
155  HI.  App.  619);  Flynn  v.  Flynn, 
283  HI.  206,  119  N.  E.  304;  White  v. 
Kilmartin,  205  HI.  525,  68  N.  E. 
1086;  Thurston  v.  Tubba,  250  111.  540, 

95  N.  E.  479;  Mechling  v.  Meyers 
(HI.),  120  N.  E.  542;  PhiUips  v.  Phil- 
lips, 185  111.  629,  57  N.  E.  796;  Simp- 
son V.  Simpson,  273  111.  90,  112  N.  E. 
276;  Gibbs  v.  Potter,  166  Ind.  471, 
77  N.  E.  942;  Bice  v.  Bolton,  126 
la.  654,  100  N.  W.  634,  102  N.  W. 
509;  Wise  v.  Schloesser,  111  la.  16, 
82  N.  W.  439;  Earl  v.  Cotton,  78 
Kan.  405,  96  P.  348;  Tichenor  v. 
Yankee,  89  Ky.  508,  12  8.  W.  947, 
11  Ky.  Law  Rep.  712;  Adams  v.  De 
Dominguez,  129  Ky.  699,  112  S.  W. 


663;  Whalen  v.  Hopper's  Guardian, 
158  Ky.  727,  154  S.  W.  40. 

In  the  absence  of  express  legislative 
requirement,  it  is  not  necessary  to 
have  a  guardian  ad  litem  appointed 
for  infants  intezested  in  a  trust  es- 
tate prior  to  the  determiaadoa  of  an 
application  by  the  trustees  to  borrow 
money  on  mortgage  of  the  trust  prop- 
erty for  the  benefit  of  the  estate,  as 
authorized  by  Bev.  Laws  1903,  ch. 
147,  §  18.  Warren  ▼.  Pazolt,  203 
Mass.  328,  89  N.  E.  381;  Easton  t. 
Eaton,  112  Me.  106,  90  A.  977,  52  L. 
B.  A.  (N.  S.)  799. 

The  rule  has  been  applied  to  a  bas- 
tardy pcooeedii^  against  an  infant. 
Easton  v.  Eaton,  112  Me.  106,  90  A. 
977,  62  L.  B.  A.  (N.  B.)  799;  Chap- 
man V.  Bamee,  1  Bland.  (Md.)  552; 
Haines  v.  Oatnian,  2  Doug.  (Mich.) 
430;  Calhoun  v.  Cracknell  (Mich.), 
168  N.  W.  547. 

Who  shall  represent  a  minor  in  an 
action  is  a  matter  wholly  of  procedure, 
and  the  laws  of  the  place  of  action, 
not  the  laws  of  domicile  of  the  lainor 
or  his  parent,  eontrol.  Brunette  v. 
Minneapolis,  St.  P.  &  S.  8.  M.  By. 
Co.,  118  Minn.  444,  137  N.  W.  172; 
Northern  Scruggs  (Miss.),  79  So.  227; 
Carraway  v.  Lassiter^  139  N.  0.  145, 
51  8.  E.  968;  Bunting  v.  Bunting. 
87  N.  J.  Eq,  20,  99  A.  840;  In  re 
Cooper's  Estate,  2  How.  Prac,  (K. 
Y.)  38;  Kindgen  v.  Craig,  147  N.  T. 
S.  571,  162  App.  Div.  508;  Fishbein 
V.  Fishbein,  165  N.  Y.  8.  936;  (1909> 
Hope  V.  Seaman,  119  N.  Y.  8.  715 
(judg.  mod..  Same  v.  SheviU  [1910], 
122  N.  Y.  8.  127,  137  App.  Div.  86 1 . 
In  re  Bouses,  119  N.  Y.  8.  34. 

Where  no  sueh  guardian  ia  ^>- 
pointed,  the  infant  cannot  be  In  con- 
tempt for  failure  to  obey  an  order. 
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court  appoints  a  tutor  ad  hocJ^  .  The  court  should  do  this  ex  mero 
mota  wherever  necessary/*  The  appointment  should  be  by  formal 
order.*®  The  infant  cannot  nominiate  an  attorney,  nor  by  ac- 
cepting service  make  himself  a  party  to  the  action.®^  It  is  not 
sufficient  for  a  proper  defence  and  a  binding  judgment  against 
the  infant  that  his  parents  in  fact  represented  him  and  employed 
counsel.*^  A  guardian  ad  litem  is  one  appointed  for  the  infant  to 
defend  in  the  particular  action  brought  against  him^  and  is  there- 
fore to  be  distinguished  from  guardians  of  the  person  and  estate.®' 
If  there  be  a  general  chancery,  probate,  or  testamentary  guardian 

Gross  V,  Qtom,  112  N.  Y.  S.  79t),  128  An  infani  wife,  being  emamcipated 

App.  Div.  429.  from  the  disability  of  infancy  by  mar- 

A  guardian  ad  litem  is  an  arm  of      riage^  does  not  need  a  tutor  to  de- 


the  court  extended  to  protect  the 
minor  who  is  incapadtated  to  look 
after  bis  own  interests.  Ameriean 
Inv.  Co.  V.  Brewer  (Okla.)i  181  P. 
294;  Mitchell  v.  Spaulding,  206  Pa. 
220,  55  A.  968;  Chapman  v.  Turber- 
TiUe,  4  Hen.  &  M.  (Va.)  482;  Turner 
T.  Barraud,.  102  Va.  324,  46  S,  E.  318; 
Sears  v.  DuliDg,  77  Vt.  496,  61  A. 
518;  Burke  v.  Northern  Pac.  Ey.  Co., 
86  Wash.  S7,  149  P.  335;  Stewart  v. 
Parr,  74  W.  Va.  327,  82  S.  E.  253; 
Alexander  v.  Davis,  42  W.  Va.  465, 
26  8.  E.  291. 

The  infant  and  not  the  guardian 
is  the  defendant.  Stewart  v.  Parr, 
74  W.  Va.  327,  82  S.  K  259. 

The  rule  stated  in  the  text  has  been 
applied  even  where  the  infant  had  a 
general  guardian  who  was  a. party  to 
the  action.  Ponti  v.  ITofTman,  87 
Wash.  137,  151  P.  249;  (1908)  In  re 
McNaughton's  Will,  118  N.  W.  997; 
Prame  v.  Plumb,  7d,  (affd.  rch.,  138 
Wis.  179,  120  N.  W.  288;  Grauman, 
Marx  &  Cline  Co.  v.  Krienitz,  142 
Wis.  556,  126  N.  W.  50;  Hubbard  v. 
Chicago,  etc.,  E.  Co.,  104  Wis.  160, 
80  IT.  W.  454,  76  Am,  St.  B.  855; 
Tfuc,  Abr.,  Guardian,  B.  4 

78.  Gates  v.  Bank  of  Patterson,  116 
La.  539,  40  So.  891;  In  re  Interstate 
Land  Co.,  118  La.  587,  43  So.  173; 
Interstate  Land  Co.  v.  Doyle,  Id.; 
Gilbert  v.  ;MazGratt,  121  La.  35,  46  S. 
47 ;  In  re  Bank  of  Patterson,  Jd, 


fend  a  proceeding  for  annulment  of 
the  marriage  where  the  ground  of  dis- 
solution is  relative  and  not  absolute^ 
Delpit  V,  Yonng,  51  La.  Ann.  923,  25 
So.  547. 

7^.  Mason  v.  Truitt,  257  111.  18, 
100  N.  E.  202;  Sheahan  v.  Wayne 
Cijreuit  Judge,  42  Mich.  69,  3  N.  W, 
259;  Jones  v.  Hudson  (Neb.),  141 
N.  W.  141,  44  L.  R.  A.  (N.  S.)  1182, 
93  Neb.  561;  Bunting  v.  Bunting,  87 
N.  J.  Eq,  20,  99  A.  840. 

The  duty  extends  to  cases  where 
a  guardian  ad  litem  is  appointed, 
but  fails  to  perform  his  duty,  Boiling 
V.  Campbell,  36  Okla.  671,  128  P. 
1091;  Same  v.  Gibson,  Id.  1093. 

80.  Where  a  guardian  ad  litem  had 
been  formally  appointed  for  certain 
infant  contestants  of  an  allowance  to 
trustee^,  the  action  of  the  court  in 
recognizing  him  as  guardian  ad  litem 
for  other  contestants  was  held  a  suffi- 
cient appointment  for  that  matter. 
Johnston  v.  Moeller  (Conn.),  107  A. 
566. 

The  absence  of  an  order  is  not  fatal, 
where  the  fact  is  otherwise  shown  by 
the  record.  Crane  v.  Stafford,  217 
111.  21,  75  N.  E.  424;  Alexander  v. 
Davis,  43  W.  Va.  465,  26  S.  E.  291. 

81.  Finley  t.  Eobertson,  17  S.  C. 
435 ;  McCloflky  v.  Sweeney,  66  Cal.  5,3. 

82.  Johnson  v.  Waterhouse,  152 
Ma .59.  5S5. 

83.  Larkin  v.  Mann,  2  Paige,  27; 
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already  appointed,  it  is  his  place,  generally  speaking,  to  defend 
the  infant  from  all  suits,  so  long  as  his  authority  over  the  infant's 
property  continues  and  his  interest  is  not  adverse  in  the  suit; 
this  being,  however,  a  matter  usually  regulated  in  this  country  by 
statute.®*  This  guardian  ought  to  be  a  person  with  no  interests 
to  regard  except  those  of  the  infant  defendant  ;•*  he  should  have  no 
interest  adverse  to  the  party  he  appears  for. 

What  has  been  observed  of  the  appointment  of  prochein  ami 
may  be  said,  in  general,  of  that  of  the  guardian  ad  litem.  The 
two  correspond,  and  the  principles  of  law  applicable  to  the  one 
are  in  general  to  be  applied  to  the  other,®*  In  a  criminal  case 
:io  guardian  ad  litem  is  appointed.  But  in  a  civil  case  proceed- 
ings against  an  infant  are  liable  to  be  reversed  and  set  aside  for' 
irregularity,  where  no  guardian  ad  litem  has  been  appointed  for 
him,  unless,  perhaps,  his  regular  guardian  having  no  adverse  in- 
terest has  appeared  in  his  defence;  and  process  must,  besides, 
have  been  first  regularly  served  upon  the  infant;  though  in  this 
latter  respect  the  rule  of  the  several  States  is  not  uniform."  Ir- 
Boberts  v.   Stanton,   2  Hunf.   129;      infant),  is  indispensable  to  his  ap- 


Bac.    Abr.,    Guardian,    supra,    cases 
cited  by  Bouvier. 

84.  See  Hughes  v.  ScUer,  34  Ind. 
337;  Emeric  v.  Alvarado,  64  Cal.  529; 
Manx  V.  Eowlands,  59  V^is.  110.  See 
McMakin  v.  Stratton,  82  Ky.  226. 
Under  rarious  practice  codes,  infants 
should  be  specially  defended  by  a 
guardian  ad  litem,  and  not  by  the  gen- 
eral guardian.  Bearinger  v.  Pelton, 
78  Mid.  109;  Vaughan  v.  Lewellyn, 
<)4  N.  C.  473. 

85.  Hence  the  plaintiff's  husband 
should  not  be  appointed.  BickneU  v. 
Bicknell,  72  N.  C.  127. 

86.  See  Macphers.  Inf.  358. 

87.  See  Abdil  v.  Abdil,  26  Ind.  287; 
Jarman  v.  Lucas,  15  C.  B.  (N.  S.) 
474;  Frierson  v.  Travis,  39  Ala.  150; 
Larkins  v.  Bullard,  88  N.  C.  35.  In 
some  States  it  is  required  by  statute 
that  process  shall  be  served  upon  the 
inrant  defendant  personally,  also  upon 
his  father,  mother,  or  guardian.  In- 
gersoll  V.  IngersoU,  42  Miss.  155; 
Irwin  V.  Irwin,  57  Ala.  614;  Helms 
V.  Chadbourne,  45  Wis.  60.  Service  on 
the  guardian  ad  litem  (as  well  as  the! 


pearance  in  New  York  practice.  In- 
gersoU V.  Mangam,  84  N.  Y.  622.  Se9 
also  Johnston  v.  S.  F.  Sav.  Union,  63 
Cal.  554;  Gibbons  v.  McDermott,  19 
Tia.  852;  Brown  v.  Downing,  137  Pa. 
St.  569.  Only  personal  service  give* 
jurisdiction  of  a  suit  against  an  in- 
fant; and  acceptance  of  service  is  no 
equivalent.  Genobles  v.  West,  23  8.  C. 
154,  187;  Young  ^.  Young,  91  N.  C. 
359.  A  judgment  rendered  against  a 
minor  without  the  appointment  of  a 
guardian  ad  litem  is  not  void,  but 
rather  voidable.  Walkenhorst  v. 
Lewis,  24  Kan.  420;  Charley  v. 
Kelley,  120  Mo.  135;  Eisenmenger  v. 
Murphy,  42  Minn.  84;  Clark  t.  Hillis, 
134  Ind.  421.  Some  local  statutes 
provide  for  the  infant's  modification 
of  a  judgment  against  him  within  a 
year  after  arriving  at  age.  Bichards 
V.  Bichards,  10  Bush,  617.  Bat  the 
judgment  is  prima  facie  correct,  and 
errors  must  be  prejudicial  to  the  in- 
fant's interest  in  order  to  be  thus 
availed  of.  Bichards  v.  Bichards,  10 
Bush,  617.  An  infant  may  appeal 
from  a  judgment  against  him,  or  have 
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regularities  of  procedure  or  delay  in  the  appointment  are  often 
cured  by  the  judgment;  and  even  though  the  judgment  be  voidable^ 
lapse  of  time  and  laches  on  the  part  of  an  infant  after  reaching 
majority  may  leave  him  altogether  without  an  opportunity  to  set 
the  judgment  aside,  especially  if  no  prejudice  has  resulted,  as  in 
the  usual  case  of  his  voidable  transactions."*  Some  courts  hold 
that  the  appointn^ent  of  a  guardian  ad  litem  for  an  infant  defend- 
ant is  a  jurisdictional  fact,  the  want  of  which  will  render  the 
judgment  void  and  open  to  collateral  attack,*'  but  the  weight  of 
authority  favors  the  view  that  the  omission  is  mere  reversible 

error,  not  rendering  the  judgment  void.'®  In  this  view  of  the 
is  reversed  for  error,  at  any  time  dur-      Churchman's  Ex'x,  111  Ky.  51,  63  S, 

W.  1,  23  Ky.  Law  Bep.  487;  M.  M, 
Sanders  &  Son  t.  Schilling,  123  La. 
1009,  49  So.  689 ;  Prince  v.  Clark,  81 
Mich.  167,  45  N.  W.  663;  Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095; 
Weaver  v.  Glenn,  104  Va.  443,  51  S. 
E  835;  Horton  v.  Barto,  57  Wash. 
477,  l(jn  P.  191;  Hays  v.  Camden's 
Heirs,  38  W.  Va.  10^,  18  S.  E.  461; 
O'Dell  V.  Rogers,  44  Wis.  136;  Hub- 
bard V.  Chicago  &  N.  W.  By.  Co., 
104  Wis.  160,  80  N.  W.  454,  76  Am. 
St.  B.  855. 

90.  Conway  v.  Clark,  177  Ala.  99^ 
58  So.  441;  Edwards  v.  Edwards,  143 
Ala.  267,  39  So.  82;  Dudley  v.  Dud- 
ley, 126  Ark.  182,  189  S.  W.  838; 
Foley  V.  California  Horseshoe  Co.,  115 
Cal.  184,  47  P.  42,  56  Am.  St.  B.  87; 
Blake  v.  Douglass,  27  Ind.  416;  Cook 
V.  Edson  Keith  &  Co.,  5  Ind.  T.  595,  S2 
S.  W.  918;  Neb  v.  Bider  (la.),  171 
N.  W.  150;  Beints  v.  Engle,  130  la. 
726,  107  K  W.  947;  Fudge  ▼.  Fudge, 
23  Ean.  416;  Hollo  way  v.  Mcintosh, 
7  Kan.  App.  34,  51  P.  ^63 ;  Carney  v. 
Tocum's  Heirs,  176  Ky.  173,  195  S. 
W.  482;  Beynolds  v.  Steel,  170  Ky. 
163,  185  S.  W.  820;  Harrod  v.  Har- 
rod,  167  Ky.  308,  180  S.  W.  797; 
Schimpf  v.  Bohnert,  129  Mich.  103, 
88  N.  W.  384,  8  Det.  Leg.  N.  886. 

The  guardian  may  be  appointed 
during  the  trial.  Muenkel  v.  Muenkel 
(Minn.),  173  N.  W.  184;  Eubanks  v. 
McLeod,  105  Miss.  826,  63  So.  226; 
Beineman  v.  Larkin,  222  Mo.  156,  121 


ing  minority  without  waiting  for  his 
majority.  Moss  v.  Hall,  79  Ky.  40. 
Judgments  at  law  are  voidable,  not 
void.  §  1015 ;  England  v.  Gamer,  90 
N.  C.  197.  Even  where  it  does  not 
appear  that  a  guardian  ad  litem  ap- 
peared. Emeric  v.  Alvarado,  64  CaL 
529.  Some  courts  pronounce  judg- 
ments void,  under  local  practice,  where 
clearly  prejudicial  to  the  infant,  if  the 
formalities  of  service  and  defence  by 
guardian  are  omitted.  See  Brown  v. 
Downing,  137  Pa.  St.  569.  But  the 
mere  omission  to  appoint  before 
bringing  suit  is  not  a  jurisdictional 
defect,  but  an  irregularity  merely. 
Bima  v.  B.  I.  Works,  120  N.  Y.  433. 

The  court's  jurisdiction  to  appoint 
is  not  impaired  by  the  guardian's  er- 
roneous acts  after  appointment.  Ma- 
loney  t.  Dewey,  127  111.  395.  And  see 
Batchelder  v.  Baker,  79  Cal.  266. 
The  guardian  may  appeal  on  the  in- 
fant's  behalf.  Thomas  v.  Levering, 
73  Md.  451. 

Statutes  sometimes  provide  that 
proceedings  against  non-resident  de- 
fendants (infants  included)  may  be 
by  publication.  Bryan  v.  Kennett, 
113  TJ.  S.  179. 

89.  See  Townsend  v.  Cox,  45  Mo. 
401;  Barnard  v.  Heydrick,  49  Barb. 
62 ;  McMurray  v.  McMurray,  60  Barb. 
117;  Wickersham  v.  Timmons,  49  la. 
267;  Maples  v.  Maples,  3  Houst.  458. 

89.  Burnett  v.  Summerlin,  110  6a. 
349,    35    S.    E.    655;    Hulsewede    v. 
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guardians  and  other  trustees,  and  the  award  of  custody.  These 
subjects  have  already  been  incidentally  considered  in  the  course 
of  this  treatise.  And  we  need  only  add  that,  in  the  appointment 
of  guardians  ad  litem,  courts  of  chancery  will  exercise  a  liberal  dis- 
cretion; that  in  all  proceedings  of  this  character  the  appoint- 
ment of  a  guardian  ad  litem  to  appear  in  behalf  of  infants  in- 
terested in  the  proceedings  is  regarded  as  proper  and  even  neces- 
sary, when  they  have  no  general  guardian  or  the  general  guardian 
has  an  adverse  interest;  that  personal  service  upon  the  infants, 
besides,  is  usually  requisite ;  and  that  a  decree  rendered  without 
observance  of  such  formalities  may  be  reserved  for  error.'  It  is 
^he  rule  in  many  States,  as  it  was  the  old  practice  in  chancery,  to 
^llow  an  infant  his  day,  after  he  attains  majority,  to  set  aside  a 
decree  against  him;  thus,  in  eifect,  rendering  such  decrees  in 
chancery  voidable  rather  than  binding,  so  far  as  he  is  concerned, 
and  treating  him  more  than  ever  upon  the  footing  of  a  privileged 
person;*  for  it  is  not  too  much  to  say  that  at  all  times  and  under 
all  circumstances  infants  are  especial  favorites  of  our  law. 


A  guardian  ](ntli  hostile  interest 
should  not  represent  the  ward  in  such 
cases. 

8.  1  Daniell,  65, 150;  Rhett  v.  Mar- 
tin, 43  Ala,  86;  Girty  t.  Logan,  6 
Bush,  8;  Bhoads  v.  Bhoads,  43  Bl. 
239';  Swain  v.  Fidelity  Ins.  Co.,  54 
Pa.  St.  455;  Ivey  v.  Ingram,  4  Cold. 
129;  39  Ark.  61,  235.  Personal  ser- 
vice on  the  infant  dispensed  with  in 
Georgia.  Harvey  v.  Cubbedge,  75  Ga. 
792. 

4.  Simpson  v.  Alexander,  6  Cold. 
619;  Kuehenbeiser  v.  Beckert,  41  HI. 
173;  1  Baniell,  Ch.  PI.,  3d  Am.  ed., 
71,  167.  Rule  now  abrogated  in  some 
States.  Phillips  v.  Dusenberry,  15 
N.  T.  Bupr.  348.  It  does  not  apply  to 
an  infant  trustee.  Walsh  v.  Walsh, 
116  Mass.  377.  And  see  OTlorke  v. 
Bolinbroke,  2  App.  Cas.  814. 

Concerning  the  appointment,  the 
court's  discretion  is  favored  as  in 
other  interlocutory  proceedings. 
Walker  v.  Hull,  35  Mich.  488.  Giving 
security  for  costs  will  not  obviate  the 
necessity  of  suing  in  the  name  of 
next  friend  or  guardian.  Sutton  v. 
Nichols,  20  Kan.  43.    A  fund  in  chan- 


cery should  not  be  given  up  without 
securing  the  legal  costs,  &e.,  of  the 
guardian  ad  litem  or  his  solicitor. 
Sheahan  v.  Circuit  Judge,  42  Mich. 
69.  As  to  infant  married  woman's 
guardian  ad  litem  or  next  friend, 
see  Ex  parte  Post,  47  Ind.  142.  Gene- 
ral guardians  do  not  represent  their 
wards  in  foreclosure  proceedings,  but 
a  guardian  ad  litem  is  proper.  Shea- 
han V.  Circuit  Judge,  42  Mich.  69. 
Where  the  infant's  probate  guardian 
has  an  adverse  interest  in  the  suit, 
there  should  be  a  guardian  ad  Utem^ 
appointed.  Stinson  v.  Pickering,  70 
Me.  273.  Though  service  on  the  in- 
fant is  the  regular  rule  (supra,  § 
448),  it  is  held  in  some  States  that  a 
regular  guardian  may  defc»nd,  and 
may  waive  the  service  of  process,  even 
where  the  minor's  realty  is  involved. 
Scott  V.  Porter,  2  Lea,  224;  Walker 
V.  Veno,  6  Rich.  459.  As  to  infant's 
acceptance  of  service,  see  Wheeler  v, 
Ahenbeak,  54  Tex.  535. 

A  guardian  ad  litem  cannot  admit 
away  the  substantial  rights  of  in- 
fants; his  passiveness  will  not  be 
construed  into  a  waiver;  nor  will  a 


1283 


ACTIONS. 


§  1059 


An  infant  defendant  is  as  much  bound  by  a  decree  in  equity, 
rendered  upon  due  jurisdiction  and  fairly, —  as  a  person  of  full 
age;  therefore,  if  there  be  an  absolute  decree  made  against  a 
defendant  who  is  under  age,  and  who  has  regularly  appeared  by 
a  guardian  ad  litenk  and  has  been  served  with  process,  he  will 
not  be  permitted  to  dispute  it  unless  upon  the  same  grounds  as 
an  adult  might  have  disputed  it;  such  as  fraud^  collusion,  or 
fundamental  error.**  As  to  the  binding  force  of  judgment  at  law, 
the  rule  does  not  seem  to  be  equally  strong/  But  the  rule  may  be 
stated  that  in  the  main  an  infant  plaintiff  suing  by  guardian  or 
next  friend  is  as  much  bound  by  a  judgment  or  decree  as  a  per- 
son of  full  age.^  But  where  a  defendant  in  a  suit  is  a  minor  at 
the  time  of  service  of  summons,  and  the  record  shows  that  he  be- 
comes of  full  age  before  the  judgment  is  taken,  a  court  is  dis- 


biil  in  equity  be  taken  as  oonfeaaed 
against  an  infant.  Lane  v.  Hard- 
wicke,  9  Beav.  148;  Tucker  v.  Bean, 
65  Me.  352;  Mills  v.  Bennis,  3  Johns. 
Ch.  367;  Turner  v.  Jenkins,  79  111. 
228;  Jones  v.  Jones,  56  Ala.  612; 
Ashford  v.  Patton,  70  Ala.  479; 
Daily's  Adm'r  v.  Reid,  74  Ala..  415. 
Of  course  no  general  guardian  has 
such  a  right.  Bearinger  v.  Pelton,  78 
.Mich.  109. 

An  infant  may  by  original  bill  im- 
peach a  decree  in  favor  of  his  guar- 
dian and  prejudicial  to  his  own  in- 
terests; nor,  on  general  chancery 
rules,  need  he  wait  until  attaining 
full  age.  Sledge  v.  Boone,  57  Miss. 
222.  A  decree  not  appealed  from  is 
held  binding  upon  an  infant  in  the 
absence  of  fraud,  whoever  may  have 
been  his  guardian  ad  litem,  process 
having  been  duly  served  on  the  infant. 
McCrosky  v.  Parks,  13  S.  C.  90;  Cuy- 
ler  V.  Wayne,  64  Ga.  78.  What  has 
been  decreed  wiU  be  presumed  rightly 
done.  Whether  guardian  ad  litem  or 
prochein  ami  can  submit  an  infant's 
interests  to  arbitration,  see  Tucker  v. 
Babbs,  12  Heisk.  18.  It  seems  he 
cannot,  except  upon  the  court's  sanc- 
tion. §  1055;  Savage  v.  McCorkle,  17 
Ore.  42. 

6.  1  Ban.  Ch.  Practice,  205;  Rivers 


V.  Burr,  46  Ala.  418 ;  Balston  v.  Lahee, 
8  Clarke  (la.),  17;  Watkins  v.  Law- 
ton,  69  Ga.  671 ;  lii  re  Livingston,  34 
N.  Y.  555 ;  supra,  %  1054.  And  see,  as 
to  allowing  the  infant  his- day,  §  542. 
But  see  Tibbs  v.  Allen,  ?7  111.  119; 
Briver  v.  Briver,  6  Ind.  286;  Ashton 
V.  Ashton,  35  Md.  496, 

As  to  the  method  of  impeaching  A 
decree  for  reasons  stated  in  text,  see 
Haines  v.  Hewitt,  129  HI.  347;  Stunz 
V.  Stunz,  131  111.  309;  Kingsbury 
V.  Buckner,  134  U.  S.  650.  The 
infant  need  not  proceed  by  bill  of 
review,  but  may,  while  a  minor,  file 
his  original  bill  to  impeach  the  de- 
cree. Ih>  He  has  longer  time  than 
an  adult  by  reason  of  disability  to  in- 
stitute suits  for  relief.  Hurt  v.  Long, 
90  Tenn.  445.  But  the  decree  cannot 
be  set  aside  as  against  an  intervening 
"bona  fide  purchaser  without  notice. 
Allison  ▼.  Brake,  145  111.  500. 

An  infant,  duly  represented  by 
guardian,  is  concluded  by  a  probate 
decree.  Simmons  v.  GoodeU,  63  N. 
H.  458.  And  see  Sites  ▼•  Eldredge, 
45  N.  J.  Eq.  632.  But  not  if  the 
probate  court  undertook  to  sell  or 
partition  land  without  jurisdiction. 
Cole  V.  Railway  Co.,  81  Mich.  167. 

6.  Supra,  §§  1015,  1055,  1058. 

7.  Woodall  V.  Moore,  55  Ark.  22. 
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posed  to  uphold  the  judgment  unless  it  can  be  impeached  for 
fraud.*  In  some  States,  doubtless  both  judgments  at  law  and 
decrees  of  equity  now  stand  on  the  same  conclusive  footing,  and 
the  infant  has  not  his  opportunity  to  show  cause  as  to  either  class 
on  reaching  majority,  except  on  the  grounds  above  stated.*  Where- 
ever  the  substantial  interests  of  infants  are  involved,  nothing  can 
be  established  by  admissions  or  stipulations;  but  proof  is  neces- 
sary.*® But  while  a  next  friend  or  guardian  ad  litem  cannot  thus 
surrender  substantial  rights  of  the  infant,  he  may  bind  the  latter 
by  arrangements  which  simply  facilitate  the  trial  and  the  pur- 
suit of  justice.**  All  this  may  be  likewise  said  of  counsel;  for 
the  authority  of  counsel  cannot  be  greater  than  that  of  the  next 
friend  or  guardian  employing  him.** 


8.  Stupp  V.  Holmesr,  48  Mo.  89.  And 
see  Blake  t.  Douglass,  27  Ind.  416; 
Hicks  V.  Beam,  112  N.  C.  642. 

9.  PhiUips  V.  Dnsenberry,  15  N.  Y. 
Supr.  348;  Bickel  v.  Erskine,  43  la. 
213.  As  to  either  guardian  ad  litem 
or  proohein  amif  he  is  not  a  party  to 
an  action  in  such  sense  that  his  re- 
lationship to  the  judge  disqualifies 
the  latter  from  sitting  in  the  case. 
Sinclair  v.  Sinclair,  13  M.  &  W.  646; 


Bryant  v.  LiTermore,  20  Minn.  313, 
342,  and  cases  cited. 

10.  Claxton  t.  Clapton,  56  Mich. 
557;  Crotty  v.  Eagle,  35  W.  Va.  143; 
Jeffera  V.  Jeffers,  139  HI.  368;  Hale 
V.  Hale,  146  111.  227. 

11.  Kingsbury  v.  Buckner,  134  U. 
S.  650. 

12.  Eidam  v.  Finnegan,  48  Minn. 
53;  Grotty  v.  Eagle's  Adm'r,  35  W. 
Va.  143. 


PAET  VI. 

SEPARATION  AND  DIVbBCB. 

CHAPTER  I. 

SEPARATION  Al?fD  DIVORCE. 

«  • 

finmOK  1060.    Deed  of  Separation ;  Genejrjal  Doetrine. 

1061.  English  Rule. 

1062.  American  Rule. 

1068.  What  Covenants  Are  Upheld. 

1064.  Abandonment ;  Rights  o^  Deserted  Wit$. 

1065.  Divorce  Legislation  in  General. 

1066.  Legislation   upon    Divorce;    Divorce    from   Bed   and   Board; 

Divorce  from  Bond  of  Matrimony,  Ac. 

1067.  Causes  of  Divorce:     Adujtery;  Craeltj;  Desertion;  MiseeUa* 

neouB  Causes.. 

1068.  Defences. 

1069^.    Effect  of  Absolute  Divorce  upon  Property  Rights. 
1070.    Sffect  of  Partial  DiTorce  upon  Property  Righta. 
1071*    Validily  of  Foreign  Divorces. 

§  1060.  De«d  of  Separation;  General  Doctrine. 

Separation  is  that  anomalous  condition  of  a  married  pair  which 
involves  a  cessation  of  domestic  intercourse,  while  the  impedi- 
ments of  marriage  continue.  Either  from  choice  or  necessity,  as 
the  case  may  be,  they  throw  aside  the  strong  safeguards  of  a  home 
and  mutual  companionship ;  they  forfeit  their  most  solemn  obliga- 
tions to  protect,  love,  and  cherish  through  life;  they  continue  united 
in  form  and  divided  in  fact.  The  spirit  of  the  contract,  all  that 
dignifies  and  ennobles  it,  is  gone;  but  the  letter  remains.  Both 
parties  sul)mit,  in  some  degree,  at  least,  to  the  degradation  of  pub- 
lic scandal ;  they  are  cast  loose  upon  the  world  without  the  right 
to  love  and  be  loved  again;  the  thought  of  kindling  fresh  flames 
at  the  altar  of  domestic  happiness  is  criminal;  and  deprived  of 
the  comfort  and  support  of  one  another,  finding  in  society  at  best 
but  timid  sympathy  and  consolation,  the  moral  character  must  be 
strong,  and  doubly  so  must  be  that  of  the  wife,  that  each  may 
buffet  with  success  the  tide  which  bears  onward  to  destruction. 
Such  a  state  of  things  no  public  policy  can  safely  favor ;  but  the 
law  sometimes  permits  it,  if  for  no  other  reason  than  that  an 
adequate  remedy  is  wanting  to  check  or  to  prevent  the  evil ;  and 
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hence  it  may  be  thought  more  expedient  for  the  courts  to  enforce 
such  mutual  contracts  of  the  unhappy  pair  as  mitigate  their 
troubles,  than  to  dabble  in  a  domestic  quarrel  and  try  to  compel 
unwilling  companionships/* 

This  we  conceive  to  be  the  rightful  position  of  the  English  and 
American  equity  courts  whenever  they  see  fit  to  enforce  separation 
agreements.  Some,  to 'be  sure,  are  disposed  to  carry  the  argument 
further.  Thus,  recent  English  writers  of  much  repute  refer  to  the 
fact  that  divorces  from  bed  and  board  are  often  granted  in  that 
country,  and  hence  conclude  that  it  is  reasonable  for  the  married 
parties  themselves  to  compromise  litigation,  save  court  fees,  and 
avoid  public  notoriety,  and  therefore  to  agree  to  live  apart,  just 
as  though  the  court  had  entered  a  decree  for  that  purpose."  But 
this  argument  proves  too  much;  for  if  marriage  and  divorce  are 
matters  for  private  compromise,  like  ordinary  contracts,  why  should 
not  the  discontented  pair,  upon  just  cau^e,  agree  to  unloose  the 
yoke  altogether  ?  Why  should  they  not  sometimes  obtaiii  divorce 
from  the  bonds  of  matrimony  by  collusion  and  default,  and  thus 
take  the  readiest  means  of  avoiding  scandalous  and  expensive 
suits  ?  One  shrinks  from  such  concluaioais.  In  fact,  divorce  laws 
do  not  belong  to  the  parties  themselves,  but  to  the  public;  govern- 
ment guards  the  sanctity  of  marriage,,  just  as  it  demands  the  duty 
of  alliegiance ;  only  that  perhaps  its  policy  cannot  be  enforced  in 
the  one  case  as  well  as  the  other.  It  is  because  marriage  is  not 
on  the  footing  of  ordinary  contracts,  that  husband  and  wife  can- 
not, on  principle,  compromise,  arbitrate,  or  modify  their  relation- 
ship at  pleasure.  Furthermore,  tie  above  argument  would  seem 
to  suggest  that  where  a  complete  divorce,  instead  of  divorce  from 
bed  and.  board,  is  attainable,  deeds  of  separatoin  would  not  hold 
good ;  nor,  again,  where  parties  separate  for  causes  which  do  not 
even  justify  divorce  from  bed  and  board;  neither  of  which  posi- 
tions is  sustained  by  the  actual  decisions, 

§  1061.  English  Rule. 

Lord  Eldon  wais  of  the  opinion  that  a  settlement  by  way  of 
separate  maintenance,  on  a  voluntary  separation  of  husband  and 
wife,  was  against  the  policy  of  the  law  and  void.  The  ground  of 
his  opinion  was  that  such  settlements,  creating  a  separate  mainte- 

18.  Bergen  v.  Van  Liew,  36  N.  J.   .  See  also  Jacob;  n.  to  Boper,  Has  ft 
Eq.  637.  Wiie,  277;  Peachey,  Mar.  Settl.  647. 

14.  Macq.  Hus.  ft  Wife,  324  et  aeq. 
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nance  by  voluntary  agreement  between  husband  and  wife,  were 
in  their  consequences  destructive  to  the  indi^ssoluble  nature  and 
the  sanctity  of  the  marriage  contract;  and  he  considered  the 
question  to  be  the  gravest  and  most  momentous  to  the  public 
interest  that  could  fall  under  discussion  in  a  court  of  justice.^* 
But  in  England  final  and  complete  dissolution  of  marriage  was, 
until  quite  recently,  attainable  only  by  act  of  Parliament.  And 
this  method  of  procediire  was  found  so  difficult,  expensive,  and 
uncertain,  that  parties  who  could  not  live  peaceably  together 
were  led  to  consider  some  lesser  means  of  mitigating  their  mis- 
fortune. To  be  sure  the  ecclesiastical  courts  awarded  sentences 
of  divorce  from  bed  and  board;  but  these  merely  discharged  the 
parties  from  the  duty  of  cohabitation,  permitting  them  to  come 
together  afterwards  if  they  should  so  choose;  and  therefore,  as 
a  writer  observes,  these  sentences  *^  did  not  often,  it  must  be 
owned,  repay  the  pains  bestowed  in  obtaining  them.^'*'  The  Eng- 
lish ecclesiastical  courts  steadily  refused,  moreover,  to  recognize 
separation  deeds."  Such  a  policy  seems,  however,  to  have  turned 
husband  and  wife  to  their  own  devices  for  effecting  the  same  result, 
with  less  delay  and  annoyance,  and  in  order  to  adjust  more  com- 
pletely those  property  arrangements  which  never  could  be  for- 
gotten in  their  misery.  Deeds  of  settlement,  trusts,  and  the  in- 
tervention of  the  equity  courts  readily  furnished  a  plan  of  oper- 
ations ;  and  the  ubiquitous  conveyancer  appeared  once  more  upon 
the  stage  to  open  the  way,  through  subtle  refinements,  to  freedom 
for  discontented  couples,  and  emolument  for  himself. 

After  a  prolonged  struggle,  and  in  spite  of  public  policy,  it  is 
therefore  fully  established  at  length  in  England,  as  a  doctrine 
of  equity,  that  deeds  of  separation  may  and  must,  if  properly 
framed,  be  carried  into  execution  by  the  courts.^*  They  may  be  en- 
forced in  the  common-law  courts  indirectly  through  the  medium  of 
covenants  which  are  entered  into  between  the  husband  and  trus- 
tees ;  and  in  equity  specific  performance  will  be  decreed  where  the 

15.  St.  John  V.  St.  John,  It  Ves.  Settl.  620;  H.  v.  W.,  3  Kay  &  Johns. 
530.     See  Mortimer   v.   Mortimer,   2       386,  3S7. 

Hag.    Consist.   Bep.   318;    Legard   v.  17.  1  Bish.  Mar  &  Div.,  5th  ed.,  § 

Johnson,    3    Ves.    352;    Mercein    v.  634;   Mortimer  v.  Mortimer,   2  Hag. 

People,  25  Wend.  77.  Con.  310;  Smith  v.  Smith,  4  Hag.  Ec. 

16.  Macq.  Hus.  &  Wife,  326.     See  609. 

Hope  y.  Hope,  3  Jur.   (N.  S.)   456;  18.  Wilson  v.  Wilson,  1  Ho.  Lords 

8.  c.  26  L.  J.  Eq.  425;  Peachey,  Mar.       Cas.    538;     5    Ho.    Lords    Cas.    59; 
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stipulations  are  not  contrary  to  law  nor  in  contravention  of  public 
policy.^*  An  agreement  between  husband  and  wife  to  live  apart 
is,  perhaps,  void  as  against  public  policy;  but  the  husband's  cove- 
nant with  a  third  party  may  be  valid  and  binding,  although  it 
originates  in  this  unauthorized  state  of  separation  and  relates 
directly  to  it'*^ 

It  may  seem  strange  that  such  an  au^alary  agreement  should 
be  enforced,  while  the  principal  agreement  is  held  contrary  to  the 
spirit  and  policy  of  the  law.  Lord  Eldon,  who  strongly  opposed 
the  whole  doctrine  on  principle,  said  liiat  if  the  question  were 
res  Integra,  untouched  by  dictum  or  decision,  he  would  not  have 
permitted  such  a  covenant  to  be  the  foundation  of  a  suit  in  equity.*^ 
Sir  William  Grant  appears  to.  have  been  the  first  to  call  attention 
to  the  inconsistency  of  the  courts  in  this  respect;  and  his  remark 
has  come  down  through  the  later  judges.^^  Lord  Eosslyn,  however, 
hit  upon  the  explanation  that  an  agreement  for  a  separate  pro- 
vision between  the  husband  and  wife  alone  is  void,  merely  from 
the  general  incapacity  of  the  wife  to  contract;^'  an  explanation 
which,  we  submit,  is  quite  unsatisfactory.  The  true  resfion  for  the 
anomalous  distinction  appears  to  be  simply  this :  that  oontracts  for 
separation  are  in  general  void  as  against  public  policy,  but  that 
the  courts  saw  fit  to  let  in  exceptions  so  far  as  to  enforce  fair  cove- 
nants." 

§  1062.  American  Rule. 

Deeds  of  separation  were  never  very  common  in  the  United 
States.  And  there  are  at  least  three  very  good  reasons  why  they 
should  be  at  this  day  less  encouraged  than  in  England.  The  first 
is  that  our  le^slation  strongly  favors  the  separate  control  of  mar- 
ried women  as  to  their  own  acquisitions,  without  the  intervention 
of  trustees  and  formal  deeds  of  settlement,  thus  dispensing  with 
the  necessity  of  intricate  property  arrangements.  The  second  is 
that  equity,  ecclesiastical,  and  common-law  functions  are  usually 

Peaehej,  Mar.   Settl.   620,  and  cases 
cited;   Macq.  Hus.  &  Wife,  329. 

19.  Vansittart  v.  Vansittart,  2  De 
Gex  &  Jones,  249. 

20.  Worrall  v.  Jacob,  3  Mer.  255; 
Peachey,  Mar.  Settl.  621;  Sanders  v. 
Rodney,  16  Beav.  211;  Warrender  v. 
Warrender,  2  CI.  &  Fin.  488. 

21.  Westmeath  v.  Westmeath,  Jae. 
126;  2  Kent,  Com.  176. 


L  See  Jones  v.  Waite,  5  Bing.  361 ; 
Frampton  y.  Frampton,  4  Bear.  293. 

23.  Legard  t.  Johnson,  3  Yes.  Jr. 
352.  See  2  Bright,  Hus.  &  Wife,  306, 
n.  by  Jacob. 

24.  Under  English  legislation,  not 
only  are  covenants  in  a  separation 
deed  enforced,  but  the  court  has  power 
to  vary  them  after  a  dissolution  of 
the  marriage.    Clifford  t.  Cliiford,  9 
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blended  in  the  same  courts  of  final  appeal,  so  that  a  State  is  at 
liberty  to  adopt  the  precedents  of  the  ecclesiastical  rather  than 
the  modem  equity  tribunals  of  England  for  its  guidance;  while  an 
American  court,  on  the  other  hand,  could  not  admit  clearly  the 
right  of  parties  to  declare  terms  of  private  separation,  without 
bringing  confusion  and  uncertainty  upon  its  own  divorce  and 
matrimonial  jurisdiction.  The  third  is  that  sentences  of  divorce 
have  been  procured  in  most  of  the  United  States  with  great  ease, 
moderate  expense,  and  little  publicity. 

Early  in  this  century,  Chancellor  Kent  summed  up  authorities 
which  showed  that  a  private  separation  was  an  illegal  contract,  in 
these  emphatic  words :  "  Nothing  can  be  clearer  or  more  sound 
than  this  conjugal  doctrine."^*'  Contrary  to  what  until  quite  lately 
was  the  rule  in  England,  many  of  our  States  have  never  directly 
sanctioned  separation  deeds  at  all.  And  a  recent  North  Carolina 
case  distinctly  maintains  what  ought  to  and  may  yet  become  the 
pronounced  American  doctrine, —  that  separation  deeds  are  void 
as  against  law  and  public  policy.** 

Nevertheless  there  are  individual  American  cases,  and  numerous 
ones,  where  separation  deeds  have  been  recognized  so  far  as  to 
permit,  and  sometimes  to  require,  parties  to  perform  such  marital 
duties  as  were  incumbent  upon  them,  notwithstanding  the  fact  of 
separation.*^  And  the  text-writer  must  still  further  concede,  how- 
ever reluctantly,  that  out  of  a  r^ard  for  permitting  married 
parties,  who  are  resolved  upon  separation  without  a  divorce,  to 
arrange  decently  for  the  maintenance  of  wife  and  oifspring  and 
for  a  just  mutual  disposition  of  property  rights,  our  courts  are  in 
the  latest  cases  following  the  English  lead  so  as  to  sustain  the 
enforcement  of  whatever  covenants  might  be  pronounced  fair  in 
themselves  on  behalf  of  parties  separated  or  about  to  separate. 
Some  of  these  cases  sustain  such  covenants  upon  a  suggestion  that, 


P.   T).   76;    Fearon   t.    Aylesford,    12 
Q.  B.  D.  539. 

25.  2  Kent,  Com.  177  n. 

26.  Collins  v.  Collins,  1  Phill.  K  C. 
Eq.  153.  An  agreement  between  hus- 
band and  wife,  having  for  its  object  a 
dissolution  of  the  marriage,  is  con- 
trary to  sound  policy,  and  a  note  and 
mortgage  ezeented  in  pursuance  there- 
of is  void.  Cross  v.  Cross,  58  N.  H. 
373. 


27.  1  Bishop,  Mar.  &  Div.,  §  639  et 
seq.;  Schouler,  Hus.  &  Wife,  §  473; 
Goodrich  v.  Bryant,  4  Sneed,  325; 
McCubin  v.  Patterson,  16  Md.  179; 
Griffin  v.  Banks,  37  N.  Y.  621 ;  Joyce 
V.  McAvoy,  31  Cal.  273;  Walker  v. 
Stringfellow,  30  Tex.  570;  Hitner's 
Appeal,  54  Pa.  St.  110;  Loud  v.  Loud, 
4  Bush,  453;  Button  v.  Button,  30 
Ind.  452;  McKee  v.  Beynolds,  26  la. 
578;    Walker   v.    Beal,    3    Cliff.    155; 
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separation  being  inevitable,  thcj  are  prepared  to  make  the  best 
of  it,  not  conceding  the  support  of  contracts  calculated  to  favor  a 
separation  which  has  not  yet  taken  place  or  been  fully  decided 
upon.^^  An  unsatisfactory  distinction  truly,  nor  likely  to  afford 
a  resting-place;  as  though  this  half  countenance  were  not  calculated 
of  itself  to  favor  future  separation ;  and  yet  a  legal  distinction^ 
since  it  leaves  the  bickering  parties  where  they  have  placed  them- 
selves. It  seems  to  stop  short  of  enforcing  s-pecific  performance  of 
a  written  agreement  for  a  separation  deed,  and  to  refuse  direct 
countenance  to  a  stipulation  that  husband  and  wife  shall  live  apart 
in  time  to  come." 

§  1063.  What  Covenants  are  Upheld. 

An  indenture  with  the  intervention  of  a  tru&tee  or  trustees  is  in 
this  country  held  the  safer  sort  of  instrument  where  separation 
is  contemplated,  and  such  are  the  deeds  usually  drawn  and  con- 
strued by  our  courts.  It  is  desirable  that  the  husband  and  trustee 
mutually  covenant  together.  But  so  considerably  are  husband 
and  wife  now  emancipated  from  the  need  of  intermediate  parties, 
that  a  fair  transaction  of  the  present  nature  has  been  sometimes 
sustained  in  certain  States,  where  no  truvstee  at  all  was  inter- 
posed.*^ This  cannot  be  affirmed  of  all,  nor  of  most  of  the  United 
States;**  nor  can  such  a  contract  ever  prevail  against  the  wife's 
interests  where  she,  in  such  negotiation  and  arrangements,  does  not 
appear  to  have  acted  with  perfect  freedom  and  a  perfect  under- 
standing of  her  individual  rights."  Sometimes  an  agreement  or 
bond  to  separate  is  executed  by  husband  and  wife,  accompanied  by 
the  conveyance  of  property  to  a  trustee  for  the  use  of  the  wife; 

Dupre  V.  "Rein,  56  How.  (N.  Y.)  Prac.  ever,  the  application  accords  with  the 

228;    Deming   v.   WiUlam,   26   Conn.  text. 

226;  Chapman  v.  Gray,  8  Ga.  341.  30.  In  RandaU  v.  Randall,  37  Mich. 

28.  Fox  V.  Davis,  113  Mass.  255,  5G3,  a  deed  passed  from  husband  to 
pc;  Endicott,  J.,  and  cases  cited ;  Hut-  wife,  whose  actual  consideration  was 
ton  v.  Button,  3  Barr,  100;  Randall  relinquishment  of  the  right  to  a  sup- 
V.  Randall,  37  Mich.  563,  per  Cooley,  port  on  her  part.  And  see  Common- 
C.  J.;  Garver  v.  Miller,  16  Ohio  St.  monwealth  v.  Richards,  131  Pa.  St. 
527;  Robertson  ▼.  Robertson,  25  la.  209;  Zimmer  v.  Settle,  124  X.  T.  37. 
350;  Button  v.  Dutton,  30  Ind.  452;  31.  Simpson  v.  Simpson,  4  Bana, 
Carpenter  v.  Osbom,  102  N.  Y.  552.  140;  Carter  v.  Carter,  14  Sm.  &  M. 

29,  See  this  distinction  asserted  in  59;  Stephenson  v.  Oabome,  41  Miss. 
the  latest  cases.  Aspinwall  v.  Aspin-  119;  McKennan  y.  Phillips,  6  Whart. 
wall,  49  N.  J.  Eq.  302;  Galusha  y.  571. 

Galusha,  116  N.T.  635.  Con tm,  Scott's  32.   Switzer   v.   Switzer,   26   Gratt. 

Estate,  147  Pa.  St.  102,  where,  how-       574. 
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which  later,  however,  is  the  instrument  the  court  construes  and 
upholds.** 

Inasmuch,  then,  as  separation  deeds  are  not  enforced  either 
in ,  England  or  the  United  States,  at  the  present  day,  without 

i  regard  to  the  policy  of  stipulations  or  covenants  in  question,  the 
limit  of  judicial  support  may  be  drawn  at  the  support  of  pro- 

;  visions  which,  supposing  separation  inevitable,  carry  the  fulfil- 
ment of  conjugal  duties  and  rights  after  a  reasonable  and  becom- 
ing manner  into  that  relation.  For  equity  can  only  sanction  what 
is  fair  and  beneficial;  and  here  cognizance  is  taken,  not  of  the 
separation,  but  of  circumstances  and  a  settlement  attending  that 

;  state.  The  covenant  or  stipulation  itself,  the  whole  settlement, 
mu^t  be  free  from  exception  and  such  as  equity  might,  under  other 
:\]>.^?s  of  its  jurisdiction,  have  sustained."  Where,  there- 
,  the  provision  is  for  the  wife,  as  in  providing  suitable  main- 
tenance during  the  separation,  such  a  covenant  or  stipulation  is 
to  be  highly  favored."  Where  an  equitable  and  suitable  division 
is  made  of  the  property  whose  benefits  have  been  enjoyed  during 
the  coverture,  this,  too,  may  well  be  upheld.'*  It  is  reasonable 
and  binding  for  the  s^aratiiig  wife  to  release  all  claims  upon  the 
husband's  estate  as  surviving  spouse,  in  consideration  of  other  fair 
provisions  for  her  benefit  and  support.*^  The  spouse  who  cove- 
nants to  deliver  up  certain  property  to  the  other  should  make  that 
covenant  as  advantageous  to  the  latter  as  was  reasonably  intended." 
It  is  fair  that  a  husband's  covenant  or  stipulation  of  proper  al- 
lowance for  the  wife's  support  shouM  be  accompanied  by  the  trus- 
tee's covenant  •  or  stipulation  of  indemnity  against  his  wife'« 
debts."  In  respect  of  directly  compelling  the  married  parties  to 
live  apart  imder  their,  agreement,  sejparation  deeds  cannot  be  pro- 


u 


i( 


8S.  Keys  t.  Keys,  11  Heisk.  425; 
Dixon  V.  Dixon,  23  N.  J.  Eq.  316. 

54.  Switzer  v.  Switzer,  26  Gratt. 
574. 

36.  Fox  V.  Davis,  113  Mass.  255; 
RandaU  v.  Randall,  37  Mich.  562; 
Walker  V.  Walker,  9  Wall.  743; 
Aspinwall  v.  Aspinwall,  49  N.  J.  Eq. 
302;  Galusha  v.  Galnsha;  116  N.  Y. 
635;  Roll  v.  Roll,  51  Minn.  353;  Clark 
V.  Fosdick,  118  N.  Y.  7. 

36.  Cooley,  C.  J.,  in  Randall  v. 
Rr.ndall,  37  Mich.  563. 

87.  Scott's  Estate,  147  Pa.  St.  102 


(Especially  if  she  has  means  of  her. 
own)  ;  Carpenter  v.  Ogborn,  102  N.  Y. 
552. 

38.  Thus  it  is  held  that  a  husband 
has  no  right  to  retain  copies  of  his 
wife's  journals  and  diaries,  which  he, 
under  a  separation  deed,  has  cove- 
nanted to  deliver  up.  Hamilton  v. 
Hector,  L.  R,  13  Eq.  511.  And  see 
McAllister  v.  McAllister,  10  Heisk. 
345 ;  §  160,  note, 

39.  Dupre  v.  Rein,  56  How.  (N.  Y.) 
Prac.  228;  Harshberger  v.  Alger,  31 
Gratt.  52;  Reed  v.  Beazley,  1  Blackf, 
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nounced  good  upon  any  just  conception  of  public  policy  and  the 
divorce  laws  ;*®  and  especially  must  this  rule  hold  true  where  the 
compulsion  sought  is  under  circumstances  of  separation  not  justify- 
ing a  divorce.  No  relief  will  be  afforded  by  equitable  interference 
against  the  executed  provisions.'*^ 

The  potential  mingling  of  legial  and  ill^al  conditions  in  these 
agreements,  with  the  view  of  entering  upon  a  status  which  of 
itself  is  inconsistent  with  a  due  fulfilment  of  the  moral  and  legal 
duties  of  matrimony,  occasions  judicial  confusion,  which  is  more 
likely  to  increase  than  decrease  while  separation  deeds  are  judici- 
ally recognized.  But  it  is  recently  held  in  England  that  if  some 
covenants  in  such  a  deed  are  legal  and  proper,  while  others  are 
not.  the  former  are  enforceable  by  themselves.'**     At  all  events. 


97.  Such  a  provision  of  indemnity, 
though  usual,  is  noi  essontial.  Smith 
▼.  Knowles,  2  Grant,  413. 

40.  Wigrrender  v.  "Warrender,  2  CI. 
&  F.  488,  527,  per  Lord  Brougham; 
Brown  v.  Peck,  1  Eden,  140;  Mc- 
Crocklin  v.  McCrocklin,  2  B.  Mont. 
370;  McKennan  v.  Phillips,  6  Whart. 
571,  per  Gibson,  C.  J. 

"Whether  articles  of  separation  can 
debar  one  from  procuring  a  divorce 
for  cause,  see  post  Vol.  II;  Moore  v. 
Moore^  12  P.  D.  1^.  If  separation 
never  took  place,  the  deed  is  void. 
Hamilton  v.  Hector,  L.'E.  13  Eq.  511. 

41.  Taninger  ▼.  MandeviHe,  113  N. 
Y.  427. 

42.  Hamilton  v.  Hector,  L.  R.  13 
Eq.  511.  There  is  no  implied  cov- 
enant that  the  wife  shall  remain 
chaste;  such  covenants  should  be 
stated.  Sweet  v.  Sweet  (1894),  W.  N. 
181.  And  see  -Chase  v.  Phillips,  153 
Mass.  17,  as  to  husband. 

"While  in  many  parts  of  the  United 
States  is  seen  an  increasing  tendency 
to  adopt  the  English  theory  concern- 
ing'  separation  covenants,  with,  how- 
ever, more  looseness  as  to  the  form 
such  transactions  shall  take,  the  lat- 
est English  cases  quite  transcend  the 
distinctions  behind  which  our  courts 
take  refuge,  and  the  earlier  dicta  of 


their  pwn  Eldon  and  Brougham.  Di- 
vorce being  there  regarded  with  less 
favor  than  in  the  TTnited  States,  not- 
withstanding the  late  statataa  on  the 
subject,  trust  deeds,  and  voluntary 
separation,  are,  upon  mature  experi- 
ence, treated  as,  on  the  whole,  the 
more  decent  and  respeetaNe  method 
for  unhappy  couples  to  adopt,  than 
that  somewhat  novel  recourse  to 
courts,  which  brings  a  scandalous 
cause  into  public  controversy.  See 
Peachey,  Mar,  SettL  647,  648.  Eng- 
lish policy,  indeed,  in  its  iUception  is 
quite  different  from  American  in  this 
regard;  a  fact  which  Americaii.  jurists 
should  bear  well  in  mind. 

And  under  legislation  ol  date  much 
later  than  the  divorce  acts  which  were 
copied  from  the  ITnited  States,  sepa- 
ration deeds  are  plainly  legalized. 
Stats.  36  &  37  Vict.,  cited  in  ke 
Besant,  L.  E.  11  Ch.  D.  508.  Thus, 
the  custody  of  the  offspring  may  now 
be  di3tinctly  provided  for,  as  it  would 
appear,  in  an  English  deed  of  sepa- 
ration. But  at  the  same  time,  chan- 
cery, where  the  child  is  made  a  ward 
of  the  court,  will  protect  the  child's 
welfare.  He  Besant,  L.  B.  11  Ch.  D. 
508 ;  Besant  v.  Wood,  L.  B.  12  Ch.  D. 
605.    See,  further,  post,  Vol.  11. 


1298 


SEPABATION    AND   DIVOBCE. 


§    1063 


reconciliation  and  a  renewal  of  cohabitation  will  put  an  end  to 
all  provisions  of  a  separation  deed  whose  scope  relates  to  a  state 
of  continnouis  saparation  merely,  and  the  rights  and  interests  of 
each  in  the  other's  property  will  be  resumed  by  inference  as  of  the 
usual  marital  status,**  Courts  have  shown  a  recent  disposition  to 
aid  the  reconciliation  contracts  of  spouses  who  have  been  living 
apart.**  But  a  postnuptial  .contract,  made  in  consideration  of  the 
settlement  of  differences  which  had  caused  a  temporary  separation, 
appears  to  be  founded  on  a  valid  consideration,  and  its  transfers 
will  not  be  di.sturbed.*'^    And  a  decree  of  divorce  without  alimony 


Upon  8tiU  another  point,  namely, 
the  reQtitutipn  of  conjugal  rights,  the 
English  chancery  has,  of  late,  de- 
parted widely  from  its  earlier  prece- 
'  dents.  In  Great  Britain,  where  this 
floit  for  restitution  of  conjugal  rights 
has  always  been  permitted,  it  was 
formerly  ruled  in  the  matrimonial 
courts,  and  seemed  to  be  the  well- 
Mttled  doctrine,  that  a  deed  of  sepa- 
ration afforded  no  bar  to  such  a  suit 
whenever  either  party  chose  to  en- 
force the  remedy;  and,  this,  even 
though  the  deed  in  terms  forbade  such 
proceedings.  1  Bishop,  Mar.  &  Div., 
§  634,  and  numerou3  cases  cited.  This 
was  in  accordance  with  the  first  idea 
that  separation  deeds  might  indirectly 
be  tolerated  for  their  beneficial  cove- 
nants as  concerned  parties  bent  upon 
separation,  but  not  directly  upheld. 
That  rule  has  changed;  for,  as  the 
English  statute  now  provides,  a  deed 
of  separation  which  contains  a  cove- 
nant forbidding  ,the  suit  for  restitu- 
tion of  conjugal  rights  to.  be  brought, 
will  bar  such  a  suit.  Marshall  v. 
Marshall,  39  L.  T.  640. 

A|id  to  one  separated  spouse  chan- 
cery wiU  now  grant  an  injunction,  by 
virtue  of  sncK  a  covenant,  to  restrain 
the  other  spouse  from  suing  for  res- 
fltitution  of.  conjugal  rights.  Besant 
▼.  Wood,  U  B.  12  Ch.  D.  606,  and 
eaaes  eited.  Under  the  English  di* 
Toree  act  of  20  &  21  Vict.,  oh.  85, 
suits  for  restitution  of  conjugal  rights 
t^r9  ptiU  permitted.  1  Bishop,  Mfir.  & 
Div.,  §  771.    Compromise,  too,  of  the 


suit  foif  restitution  of  conjugal  rights 
is  permitted  in  England.  Stanes  v. 
Stanes,  L.  B.  3  P.  D.  42.  There  is 
this  fundamental  distinction  between 
the  English  suit  for  divorce  or  ju- 
dicial separation,  and  the  suit  for 
restitution  of  conjugal  rights:  that  in 
the  former  instance  the  chief  object  is 
to  free  the  petitioner  in  whole  or  in 
part  from  the  marriage  obligations; 
but  in  the  latter,  to  control*  the  other 
spouse  so  as  to  compel  once  more  an 
unwilling  cohabitation.  See  language 
of  court  in  Pirebrace  v.  Firebrace, 
39  L.  T.  94.  Restitution  of  conjugal 
rights  is  a  remedy  unknown  in  the 
United  States,  where  courts  may 
finally  par^,  but  cannot  forcibly  re- 
unite, the  .separated  spouses.  See 
post,  Vol.  II;  1  Bishop,  Mar.  &  Div., 
5th  ed.,  §  771.  And  see  as  to  specific 
performance  of  a^  agreement  to  separ- 
ate, Gibbs  V.  Harding,  L.  R.  5  Ch.  336, 

43.  Nicol  v.Nicol,  31  Ch.  D.  524; 
Knapp  V.  Knapp,  95  Mich.  474.  Even 
where  the  matrimonial  resumption  is 
not  on  the  full  footing  of  cohab- 
itancy,  a  substantial  resumption  is 
enough.  Zimmer  v.  Settle,  124  N.  T. 
.37. 

44.  Barbour  v.  Barbour,  49  N.  J. 
Eq.  429.  But  cf.  Miller  v.  Miller,  78 
la,  177. 

45.  PhiUips  V.  Culliton,  153  Mass. 
17;  Burkholder's  Appeal,  105  Pa.  St. 
31.  See  as  to  the  offer  by  one  party 
to  return,  Farber  v.  Farber,  64  Ta. 
362.  A  wrHten  agreement  of  spouses, 
wherp  there  h^d  been  no  separation, 
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may  rely  upon  the  continuance  of  provisions  for  just  support  under 
a  previous  separation  deed.^ 

§  1064.  Abandonment;  Rights  of  Deserted  Wife. 

Abandonment  by  either  spouse  consists  in  leaving  the  other' wil- 
fally  and  witi  the  intention  of  causing  their  perpetual  separation. 
As  to  the  right  of  the  wife,  when  abandoned  by  her  husband, 
to  eam^  contract,  sue,  and  be  sued,  to  much  the  same  effect  as 
a  feme  sole,  while  such  abandonment  actually  lasts,  the  current  of 
American  authority,  legislative  and  judicial  alike,  decidedly  favors 
so  just  a  doctrine/^  Modern  Married  Wpmen'^  Acte  often  permit 
the  wife  to  do  quite  or  nearly  as  much  when  not  abandoned  at  all. 
And  in  England,  recent  statutes  secure  to  a  married  woman  privi- 
leges to  a.  similar  extent  under  like  circumstances  of  abandon* 
ment,^^  .  The  test  is,  observes  a  recent  American  case,  whether  the 
husband  may  be  deemed  to  have  renounced  his  marital  rights  and 
relations/* 

The  great  contrariety  of  current  legislation  is  a  great  obstruc- 
tion, however,  to  formulating  a  decided  rule  of  English  and 
Ame.^i<5aii  jurisprudence  on  this  point.  We  have  eeen  that,  under 
the  olcf  common-law  doctrine  of  coverture,  the  wife  could  not 
sue  or  ba  sued,  or  otherwise  act  as  a  single  woman,  unless  the 
husband  \yas  under  the  disabilitv  of  a  civil  death,  which  meant 


to  do  certain  tWngs  in  consideration 
of  ignoring  their  .former  quarrels  was 
ield  unenforceable  in  Miller  ▼.  MU- 
Jer,  78  Ta.  177. 

46.  Galusha  v.  Galusha,  116  N.  Y. 
635.  A  separation  deed  aifords  no 
bar  to  a  legal  divorce'  for  causes  sub- 
Bcquently  arising;  nor  for  damages 
against  the  offending  spouse,  where 
the  separation  agreement  was  because 
of  the  intimacy  of  the  wife  with  a 
third  person,  with  whom  she  com- 
mitted adultery  afterwards.  Izard  v. 
Izard,  14  P.  D.  45. 

47.  See  Shaw,  C.  J.,  in  Abbott  v. 
Bayley,  6  Pick.  89;  Benadum  v:  Pratt, 
1  Ohio  St.  403;  Spier's  Appeal,  2 
Casey,  233;  Mead  v.  Hughes,  15  Ala. 
141;  Bhea  v.  Bhenner,  1  Pet.  105; 
Moore    v.    Stevenson,    27    Conil.    14; 

eee    vofi^,    "^ol-    V^-      ^^^    ^    *^® 
Tarious  statutes  in  almost  every  State 


in  the  Union,  enlarging  the  rights 
of  married  women  in  saeh  eaaes; 
Peck  V.  Marling,  22  W.  Va.  708; 
Phelps  V.  Walther,  78  Mo.  320; 
Pern  ▼.  Poland,  78  Me.  215;  Johnson 
v.  Barnes,  69  la.  641.  A  wife  thus 
abandoned  is  favored  in  applying  the 
«rop8  of  the  husband's  land  for  the 
family  support.  Loy  v.  Loy,  128  Ind. 
150. 

48.  See  Stat.  20  A  21  Viet.,  eh. 
«5;  Midland  B.  B.  Co.  v.  Pye,  10 
€.  B.  (N.  S.)  179.  Chancery  has 
long  moulded  its  x^^oeeedings  to  se- 
cure a  Cke  privilege.  In  re  Lancaster, 
!23  fi.  L.  &  Eq.  127;  Johnson  ▼.  Kiik- 
wood,  4  Dru.  &  War.  379.  A  right 
of  action  is  conferred,  too,  tinder  33 
&  34  Vi^.,  ch.  93.  Moore  v.  Bebin- 
eon,  27  W.  B.  312. 

4^.  Ayer  v.  Warren,  47  Me.  817. 
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originally  banishment  and  abjuration  of  the  realm.  The  wife's 
rights  being  enlarged  by  statute  under  such  circumstances,  we 
have  therefore  to  inquire  into  the  scope  of  any  statute  in  point. 
Some  of  our  local  acts  are  construed  as  affording  a  substitute 
for  the  common-rule  law,  and  not  as  merely  cumulative,  and  hence 
require  a  literal  interpretation.  In  general,  such  legislation  is  to 
be  considered  as  grafted  upon  the  common  law  of  coverture  which 
prevailed  when  this  country  was  settled,  and  at  the  Eevolution. 
It  contemplates  abandonment,  and  not  what  might  be  designed  as 
a  merely  temporary  withdrawal  from  cohabitation ;  and  it  regards 
the  husband  in  general  as  completely  out  of  the  jurisdiction  of 
the  State,  never  having  entered  it,  or  else  having  forsaken  it^^ 
Abandonment  is  now  universally  a  cause  for  divorce.'^^ 

^  1065.  Divorce  Legislation  in  General. 

Divorce  laws  have  constantly  given  rise  to  most  interesting  and 
earnest  discussions;  and  men  differ  very  widely  in  their  conclu- 
fiions,  while  all  admit  the  subject  to  be  of  the  most  vital  importance 
to  the  peace  of  families  and  the  welfare  of  nations.  Some  favor  a 
rigid  divorce  system  as  most  conducive  to  the  moral  health  of  the 
people;  others  urge  a  lax  system  on  the  same  grounds.  On  two 
points  only  do  English  and  American  jurists  seem  to  agree:  first, 
that  the  government  has  the  right  to  dissolve  a  marriage  during  the 
lifetime  of  both  parties,  provided  the  reasons  are  weighty ;  second, 
that,  unless  those  reasons  are  weighty,  husband  and  wife  should 
be  divorced  only  by  the  hand  of  death.^* 

Th-e  ancient  nations,  all  recognizing  the  necessity  of  some  di- 
vorce legislation,  differed  in  their  method  of  treatment.  Among 
the  Greeks,  d^pite  their  intellectual  refienment,  the  marriage 
institution  was  degraded,  even  in  the  palmiest  days  of  Athens. 
The  husband  could  send  away  his  wife,  and  the  wife  could  leave 
her  husband;  the  procedure  in  either  case  being  quite  simple. '^^ 
In  Rome  more  of  the  moral  and  religious  element  prevailed ;  and 

50.  See^  at  length,  post,  Vol.   II.  Md.  481.    Various  modem  codes  now 

And  as  to  separate  maintenance  to  a  give  the  right  still  more  broadly, 
■wife,  see  further,  post,  Vol.  TI.    It  is  51.  Brummond  v.  Drummond,  171 

humane  and  just  to  construe  the  com-  N.  T.  S.  477. 

mon  law  as  permitting  the  wife,  when  52.    Upon    divorce    causes    and    di- 

permanently  abandoned  by  her  hus-  vorce  procedure,  see  post,  Vol.  II ;  also 

band,  to  sue  in  her  own  name  for  per-  Bishop,  Mar.  &  Div.,  2  vols.,  passim, 
Bonal  injuries.     Wolf  v.  Banereis,  72  58.    Woolsey,   Divorce   Legislation, 

31. 
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SO  strictly  was  marriage  respected  in  the  days  of  the  Republic, 
that  no  divorce  is  supposed  to  have  occurred  for  more  than  five 
hundred  years  from  the  foundation  of  the  city;  and  the  earliest 
recorded  instance  may  possibly  have  been  under  the  rightful  head 
of  void  and  voidable  marriage/*  But  ancient  Kome  wiis  built  on 
family  discipline,  rather  than  domestic  love;  the  husband  exer- 
cised full  sway,  and  the  stately  and  severe  Eoman  matron  disap- 
peared entirely  in  the  later  dissolute  and  corrupt  years  of  the 
Koman  Empire,  and  before  an  empire  succeeded  it.*^*  The  ideal 
of  marriage  among  the  Hebrews  was  high :  that  hus'band  and  wife 
should  cleave  together  and  be  one  flesh ;  nevertheless,  the  usage  of 
this  nation,  founded  upon  the  Mosaic  code,  seems  to  have  per- 
mitted the  husband  to  dismiss  his  wife  at  pleasure.  The  Christian 
influence  and  teaching  has  been  to  condemn  all  arbitrary  exercise  • 
of  power  in  this  respect,  to  place  man  and  woman  on  more  nearly 
an  equal  footing,  to  discourage  all  lax  and  temporary  unions,  and 
to  warn  the  legislator  that  those  w'hom  God  hath  joined  man  may 
not  with  inpunity  put  asunder/* 

The  influence  of  Christianity  has  been  felt  in  modem  Europe, 
spreading  to  England,  whence,  too,  it  wae  brought  to  the  wilds 
of  America ;  the  Christian  rule  ever  shaping  tihe  policy  of  govern- 
ment. But  this  rule  has  received  different  methods  of  interpreta- 
tion The  Church  of  Rome  treats  marriage  as  a  sacrament,  and 
indissoluble  without  a  special  dispensation,  even  for  adultery. 
Protestants  are  divided:  all  regarding  adultery  as  a  sufficient 
source  of  divorce;  many  considering  desertion  equally  so,  others 
cruelty;  while  a  strong  current  of  local  authority  in  this  country 
tends  to  multiply  the  legal  occasions  for  divorce  even  down  to 
such  pretext  as  incompatibility  of  temper.  So  loose,  indeed,  and 
so  confusing,  is  our  State  marriage  and  divorce  legislation  becom- 
ing, that  it  might  be  well  to  ask  whether  the  cause  of  morality 
would  not  be  promoted,  if,  by  constitutional  amendment,  the 
whole  subject  were  placed  in  the  control  of  the  general  govern- 
ment; so  that,  at  least,  one  uniform  system  cotrtd  be  applied,  and 
the  experiments  of  well-meaning  reformers  be  subject  to  an  uner- 
ring and  crucial  test." 

54.  Spurius  Carvilius  Buga,  B.  C.       which  Horace  divines,  in  Carm.  Lib. 
231,  put  away  his  wife  for  barren-       iii.  6. 

ness.     1  Bishop,  Mar.  &  Div.,  §  23;  56.  Post,  Vol.  II. 

Woolsey,  Diy.  41.  57.   There  is  a  growing  and  dan- 

55.  See  the  cause  of  Home's  decay,      gerous  laxity  in  the  United  States  as 


1297  SEPARATION    AND   DIVOBCE.  §    1066 

There  has  been  a  movement  in  recent  years  supported  by  our 
Bar  Associations  towards  a  imiform  divorce  law.  The  uniform 
negotiable  instruments  act  and  the  uniform  bill  of  sale  law  have 
been  of  wide  benefit  and  a  uniform  divorce  act  would  undoubtedly 
have  most  beneficial  results. 

§  1066.  Legislation  upon  Divorce ;  Divorce  from  Bed  and  Board ; 
Divorce  from  Bond  of  Matrimony,  &c. 
Private  agreement  for  divorce  is  repungant  to  the  good  sense  of 
England  and  the  United  States;  government  must  interpose  to 
pronounce  the  sentence ;  and  collusion  between  the  parties  to  dis- 
solve their  own  relation  is  so  little  favored  —  however  much  the 
courts  may  have  reluctantly  yielded  to  uphold  deeds  of  mere  sepa- 
ration ^'  —  that  the  divorce  tribunal  shields  the  public  conscience, 
and  requires  that  even  in  a  default  the  complainant's  case  be  made 
out  properly.*^*  The  English  Divorce  Act  (Stat.  20  &  21,  Vict,  ch., 
8S>  §  ^^  places  the  whole  subject  since  1858,  more  than  formerly, 
upon  the  recognized  American  plane,  by  investing  judicial  tri- 
bunals with  power  comjpetent  to  pronounce  sentence  in  each  case 
conformably  to  general  directions  of  the  statute.  Divorce  may, 
therefore,  be  granted  from  bed  and  board  (a  mensa  et  thoro)  or 
from  the  bonds  of  matrimony  (a  vincvio)  by  the  prevailing  Eng- 
lish and  American  practice.  The  former,  which  is  a  sort  of 
Judicial  separation,  applies  to  the  less  heinous  offences^  wherever 
a  legislature  recognizes  any  distinction;  while  the  latter,  which 
alone  is  complete,  is  the  remedy  for  the  greater  offences,  or,  ac- 
cording to  the  most  conservative  policy,  for  adultery  only.  The 
one  is  partial  divorce  or  a  legalized  separation ;  the  other  is  final 
and  full  divorce.*^  Divorces  nisi  are  sometimes  decreed,  being  in 
the  nature  of  a  partial  and  not  final  divorce,  so  as  to  afford  delay 
for  remedying  error  or  allowing  a  last  chance  for  reconciliation. 
The  old  ecclesiastical  remedy  for  restitution  of  conjugal  rights, 
still  available  in  England,  had  never  a  foothold  in  the  ITnited  States, 

to  the  permanency  of  the  marriage  58.  Stewart  v.  Stewart  (Ida.)i  180 

relation.      One  difficulty  is  our  uni-  P.  165. 

▼ersal  tendency  to  greatet  social  free-  59.  Post^  Vol.  IT;  2  Bishop,  §§  235, 

dom,  freedom  as  between  t^e  sexes,  236;  Milster  v.  Milster  (Mo.  App.), 

-woman  herself  pressing  for  it;  another  209  S.  W.  6^. 

the  existence  of  some  forty  indepen-  60.  Post,  Vol.  TT.  Local  codes  should 

dent  jurisdictions,  which  enable  our  be  carefully  studied  on  this  point,  as 

eitieens 'traveling  from  one  State  to  they  diffet  in  policy.    Many  causes  for 

another  to  find  facilities  for  divorce  annulling  a  marriage  are  in  these  days 

and  remarriage  always  at  hand. 

82 
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the  prejudice  being  too  strong  against  it;  specific  performance  of 
marriage  is  consequently  unenforceable  ^ven  by  way  of  penalty.*^ 
And  it  is  generally  held  in  this  country  that  the  old  English  eccle- 
siastical law  was  never  adopted  here  as  a  part  of  the  common 
law  •^  although  its  forms  and  practices  are  often  used  when  neces- 
sary by  our  courts.^* 

§  1067.  Causes  of  Divorce:  Adultery;  Cruelty;  Desertion;  Mis- 
cellaneous Causes. 
We  shall  only  briefly  advert  to  the  chief  cause  of  divorce  recog- 
nized by  our  modem  legislation.  Adultery  is  the  cause  of  divorce 
most  universally  commended:  a  plain  offence,  and  one  which  in- 
volves conjugal  unfaithfulness  at  the  most  vital  part  of  the  marital 
relation.  By  adultery  we  mean  the  voluntary  sexual  intercourse 
of  either  married  party  with  some  one,  married  or  single,  of  tho 
opposite  sex,  other  than  the  offender's  own  spouse.  Adultc'^ 
justifies  divorce  from  bond  of  matrimony  under  most  codes ;  and 
while  the  English  statute  has  been  somewhat  partial  to  a  hus- 
band who  sins  without  otherwise  offending  his  wife  or  without 
atrocious  accompaniments  of  the  crime,  American  policy  treats 
both  sexes  alike,  and  visits  the  guilt  of  husband  or  wife  alike.** 
As  for  cruelty,  legal  cruelty  is  more  readily  expounded  by  negative 
than  affirmative  language.  This  cause  of  divorce  is  designed  regu- 
larly for  the  vindication  of  the  weaker  party,  usually  (but  not 
necessarily)  a  wife,  whose  wrong  from  her  husband's  cruelty  may 
be  found  greater,  in  the  average  of  cases,  than  from  his  silent 
infidelities.  In  general,  it  should  be  stated  that  wherever  the 
conduct  of  one  spouse  to  the  other,  is  such  that  the  latter  cannot 
continue  cohabitation  without  reasonable  ground  for  fearing  such 
bodily  harm  from  the  former  as  seriously  to  obstruct  the  exercise 
of  marital  duties,  or  render  the  conjugal  state  unendurable,  there 
legal  cruelty  exists,  and  cause  for  divorce;  and  from  this  point 
view  violence  actually  committed  and  violence  threatened,  if  ^  "' 

specified  in  local  codes  as  causes  of  64.  Mordaimt  t.  Moncrieffe,  I^  1. 

divorce.  2  H.  L.  Sc  374;  Pattison  t.  P&ttison 

61.  Tost,  Vol.  11.  (Md.);  103  A.  977 j  Slattery  t.  Slat- 

62.  Hodges  v.  Hodges  (N.  Mex.),  tery,  87  N.  J.  Eq.  673,  102  A.  873; 
159  P.  1007;  Erkenbrach  ▼.  Erken-  Luderitz  v.  Luderitz,  88  N.  J.  £q. 
brach,  96  N.  Y.  456.  103,  102  A.  661 ;  Steele  v.  Steele,  170 

63.  Le  Barron  t*  Le  Barron,  35  Vt.  .  N.  Y«  S.  4^4;  Evenden  ▼.  Hvendea, 
365  (medical  examination  to  deter-  170  N,  Y»  S.  458;  Smitk  ▼.  Smith, 
mine  impotencj) ;  Bobbins  ▼.  Bob*  181  .Kj.  55,  203  .8.  W.  884;  Freeman 
bins,  140  Mass.  523    (conniyance).  T.  Freeman   (Ark.),  206  S.  W.  439; 
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sinister  intention,  are  treated  as  alike  reprehensible,*^  but  it  is 
commonly  held  that  legal  cruelty  cannot  be  shown  by  anything  less 
than  physical  violence/*  although  many  States  hold  the  view  that 
physical  violence  is  not  necessary  to  show  cruelty,*'  and  a  false 
charge  of  infidelity  made  in  bad  faith  may  be  held  to  be  cruelty.** 
Desertion,  or  the  wilful  abandonment  of  one  spouse  by  the  other, 
was  not  a  recognized  cause  of  divorce  under  England's  ecclesiasti- 
cal law,  as  promulgated  at  the  settlement  of  this  country;  but 
the  English  divorce  statute  made  it,  when  without  cause  and  ex- 
tending over  the  space  of  two  years,  a  third  cause  for  judicial 
separation;  wliile  meantime,  in  the  United  States,  where  remedies 
for  restitution  of  conjugal  rights  were  discarded,  desertion  for  a 
specified  period  has  long  been  a  permitted  cause  for  divorce;  per- 
haps for  a  limited  divorce  in  the  first  instance,  and  yet,  quite 
commonly,  as  in  the  case  of  adultery  or  cruelty,  for  a  divorce 


Hoss  v.  Boss  (N.  J.)>  104  A.  199, 
105  A.  894;  Bowers  y.  Bowers  (N. 
J.),  104  A.  S31. 

65.  England  y.  England  (Qa.);  96 
S.  E.  174;  Smith  v.  Smith  (Tex.  Civ. 
App.),  200  S.  W.  1129;  Unzicker  v. 
TJnzicker,  101  Neb.  837,  166  N,  W. 
241.  See  Thomas  y.  Thomas,  87  N. 
J.  Eq.  668,  103  A.  675,  101  A.  1055; 
Evans  v.  Evans,  1  Hag.  Con.  35;  1 
Bishop,  Mar.  &  Div.,  §§  715-717; 
Latham  y.  Latham,  30  Gratt.  307;  25 
N.  J.  Eq.  526;  Beckley  y.  Beckley,  23 
Ore.  226. 

Legislative  enactments  use  various 
expressions,  some  of  which  stop  short 
of  the  extremity  of  cruelty;  e.  g., 
*' excesses,"  *' outrages,"  * 'intolera- 
ble indignities,"  etc.  And  see  such 
phrases  aa  V cruel  and  inhuman," 
*' cruelty  of  treatment,"  ** extreme 
and  repeated  cruelty,"  ete. 

In  some  States  a  husband  who  un- 
justly charges  his  wife  with  unchas- 
tity  is  guilty  of  such  cruelty  as  en- 
titles her  to  a  divorce.  Bahn  y.  Bahn, 
€2  Tex.  518 ;  Avery  v.  Avery,  33  Kan. 
1.  And  as  to  the  wife's  unjust  charge, 
see  Carpenter  y«  Carpenter,  30  Kan. 
712;  Kelly  y*  Kelly,  18  Nev.  49. 
Especially  if  these  accusations  are 
publicly    and   harshly  made    and   re- 


peated. 67  Tex.  198.  Chastisement 
of  the  wife  is  cruelty,  and  certainly 
when  repeated;  but  not  such  acts  as 
laying  his  hand  on  her  shoulder. 
Hawkins  v.  Hawkins,  65  Md.  104; 
Donald  v.  Donald,  21  Fla.  571 ;  supra, 

As  to  masturbation,  see  W—  v. 

W ,  141  Mass.  49^5.      For  cruelty 

by  neglecting  the  wife  wantonly  when 
she  was  critically  ill,  see  Hoyt  v. 
Hoyt,  56  Mich.  50. 

M.  Cowden  y.  Cowden,  5  Alaska, 
311;  Armstrong  v.  Armstrong,  229 
Mass.  592,  118  N.  E.  916,  L.  E.  A. 
191SD,  426;  Moir  y.  Moir  (la.),  165 
N.  W.  1001;  Umbach  v.  Umbach,  171 
N.  Y.  S.  138,  183  App.  Div.  4?5; 
Claunch  v.  Claunch  (Tex.  Civ.  App.), 
203  S.  W.  930  (drunkenness  alone  is 
not  cruelty).  See  Gtermaine  v.  Ger- 
maine  (Mich.),  171  N.  W.  377. 

67.  Lefevre  v.  Lefevre  (Tex;  Civ. 
App.),  205  S.  W.  842;  Carson  v.  Car- 
son (Ta.),  171  N.  W.  584;  Johnson 
y.  Johnson  (Ky.),  209  S.  W.  385; 
Robertson  y.  Robertson  (Okla.),  176 
P.  387;  McNabb  v.  McNabb  (Tex. 
Civ.  App.),  207  S.  W.  129;  Koehler 
y.  Koehler  (Ark.),  209  S.  W.  283. 

6S.  Johnson  v.  Johnson  (Ky.),  209 
S.  W.  385;   Milster  v.  Milster   (Mo. 
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ultimately  if  not  immediately  from  the  bonds  of  matrimony.*' 
Three  things  are  usually  imported  in  this  legal  diesertion :  an  actual 
cessation  of  cohabitation  for  the  period  specified;  the  wilful  intent 
of  the  absent  spouse  to  desert ;  desertion  by  that  spouse  against  the 
will  of  the  other ; '°  but  a  wife  may  be  justified  in  leaving  the 
husband  where,  he  has  been  guilty  of  matrimonial  misconduct^^ 

As  to  the  various  other  causes  of  divorce  which  are  specified 
from  time  to  time  by  local  statute,  with  much  variety  of  verbal 
expression,  these  are  for  the  mo»t  part  modifications  of  the  three 
chief  ones  we  have  just  enumerated.  For  with  few  exceptions,  all 
causes  of  divorce  have  one  or  more  of  the  three  leading  elements 
present :  there  is  adultery  or  cruelty  or  desertion ;  or,  to  speak  less 
literally,  sexual  infidelity,  maltreatment,  or  the  wrongful  cessation 
of  marital  intercourse.  Thus,  among  offences  akin  to  adultery 
which  are  specified,  are  sodomy  and  bestial  crimes  against  nature, 
concubinage,  and  habitual  loose  intercourse  T^itih  persons  of  the 
opposite  sex.'^  Offering  indignities  to  the  peonson  of  a  spouse,^* 
conviction  of  felonious  crime  ^*  (which,  besides  separation,  visits 
disgrace  upon  the  innocent),  gross  and  confirmed  habits  of  intox- 


App.),  209  S.  W.  620;  Pearson  v. 
Pearson,  173  N.  Y.  S.  563;  Olsen  v. 
Olaen,  5  Alaslca,  459 ;  Wesley  v.  Wes- 
ley, 181  Ky.  135,  204  8.  W.  1S5. 

69.  Post,  Vol.  II;  Pape  v.  Pape, 
20  Q.  B.  D.  76 ;  Act.  20  &  21  Vict., 
ch.  85,  §  16;  1  Bishop,  Mar.  &  Div., 
§§  771-775;  Schanck  v.  Schanck,  33 
N.  J.  Eq.  363.  Note  the  varying 
language  of  local  codes  on  this  sub- 
ject: "wilful  desertion,*'  ''abandon- 
ment," "wilful  absence,"  etc.  The 
time  specified  varies  from  one  to  five 
years;  three  years  being,  perhaps,  the 
fair  average.  See  Harding  v.  Hard- 
ing, 11  P.  D.  Ill,  as  to  neglect  to 
comply  with  a  decree  of  restitution. 

70.  Sergent  v.  Sergcnt,  33  N.  J.  Eq. 
204;  Latham  t.  Latham,  81  Gratt. 
307;  Morrison  v.  Morrison,  20  Cal. 
431.  There  is  no  cause  of  divorce 
in  which  the  eollusion  of  a  discon- 
tented pair  is  more  likely  to  prevail, 
unless  the  court  is  quite  circumspect, 
than  this  alleged  desertion.  McCauley 
V.  McCauley,  88  N,  J.  Eq.  392,  103 


A.  20;  Gordon  v.  Gordon,  88  N.  J. 
Eq.  436,  103  A.  31  (confinement  in 
insane  asylum  a  defence  to  charge 
of  desertion  only  if  involuntary) ; 
Streicher  V.  Streicher  (Mich.),  168  N. 
W.  409;  Gollehon  V.  Gollehon  (Va.), 
96  S.  B.  769;  Axton  ▼.  Axton  (Ky.) 

206  S.  W.  480;  Nunn  v.  Nunn  (Ore.), 
178  P.  986;  Wilhebn  v.  Wilhelm 
(Ore),  177  P.  57. 

71.  Pattison  v.  Pattison  (Md.),  103 
A.  977;  McCauley  v.  McCauley,  88 
K  J.  Eq,  392,  103  A.  20. 

72.  Stevens  v.  Stevens,  8  B.  I.  557 ; 
Hansley  v.  Hansley,  10  Ire.  506. 

73.  Simpkins  v.  Simpkins   (Ark.), 

207  8.  W.  28;  Cunningham  v.  Cun- 
ningham (Mo.  App.),  202  S.  W.  430 
(forcing  wife  to  take  drugs  to  cause 
miscarriage) ;  Cunningham  v.  Cun- 
ningham (Mo.  App.),  206  S.  ^.'240, 
202  S.  W.  420. 

74.  Klasner  v.  Klasner  (N.  M.), 
170  P.  745  (conviction  followed  by 
pardon  as  cause  for  divorce). 


1801 


SEPARATlOir   AND   DIVOKCE, 


§    1068 


ication  or  habitual  intemperance/'  gross  neglect  of  duty,  abusive 
treatment, —  all  these  are  of  the  nature  of  cruelty/*  Joining  the 
Shakers  (among. whom  the  relation  of  husband  and  wife  is  held 
unlawful),  absenting  one's  self  unreasonably  long, —  causes  like 
these  are  in  the  nature  of  desertion;  and  insanity,  withholding 
sexual  intercourse,  and  various  other  causes  not  clearly  recognized 
as  justifying  divorce,  are  of  a  like  nature/^  But  other  miscella- 
neous causes  of  divorce  may  be  found  specified  in  American  codes : 
some  mingling  fraud  and  other  nullifying  causes  as  grounds  for 
a  divorce;  some  again  permitting  divorce  to  be  granted  at  judicial 
discretion  for  any  other  cause  or  upon  general  considerations  of 
the  peace  and  morality  of  society, —  a  dangerous  latitude  should 
any  court  choose  to  abuse  its  functions.'* 

§  1068.  Defences. 

There  are  four  common  defences  to  libels  for  divorce.  First, 
provocation,  that  the  defendant  by  his  conduct  so  provoked  the 
plaintiff  as  to  be  the  real  cause  of  the  treatment  complained  of;  ''^ 
second,  collusion,  a  defence  often  resorted  to  in  cases  of  adultery, 
where  the  libellant  is  privy  to  or  aids  and  abets  the  libellee  in  the 


79.  Eoehler  ▼.  Koehler  (Ark.),  209 
8.  W.  283  (uB6  of  drugs  producing" 
stupor  is  not  drunkenness) . 

76.  Pending  an  appeal  from  a  eon- 
victioii  of  a  felony,  tbe  conviction 
cannot  be  urged  as  ground  for  di- 
vorce, Bivers  v.  Bivers,  60  la.  378. 
But  actual  imprisonment  for  the  stat- 
ute period  j»  a  cause  of  divorce,  not^ 
withstanding  a  bill  of  es^ceptions  be 
filed.     Cone  v.  Cone,  58  N.  H.  152. 

77.  Post,  Vol.  II.  In  some  instances 
it  might  be  hard  to  say  whether 
cruelty  or  desertion  i^  the  stronger 
element. 

78.  1  Bishop,  Mar.  &  Div.,  §  827; 
31  Me.  590.  It  matters  not  that  from 
some  perverted  religious  belief  and 
conscientiously,  and  not  with  crim- 
inal intent,  one  spouse  transgresses; 
the  usual  divorce  remedy  lies  open 
to  the  other  spouse  nevertheless.  74 
Tex.  414. 

For  divorce  precedure,  see  2 
Bishop,  Mar.  &  Div.,  passim.  Among 
the  permitted  defences,  besides  that 


of  assailing^  the  libeOant's  proof,  is 
recrimination  (since  the  party  alleg- 
ing a  wrong  must  come  into  court 
with  dean  hands),  condonation  (or 
coBditional  forgiveness),  oonBivail^ 
(or  aiding  and  abetting,  the  offence, 
usually  from  corrupt  and  sinister 
motives,  so  as  to  nuike  out  a 
case  for  divorce).  Cn>S8-bills  are 
often  filed,  each  party  seeking  di- 
vorce for  the  other's  fault.  The  hus- 
band's condonation  of  his  wife's 
adultery  does  not  debar  her  from  di- 
vorce from  him  if  he  afterwards  com- 
mits adultery.  Cumming  v.  Cumming, 
135  Mass.  386.  For  the  Scotch  law 
of  condonation,  see  CoHins  v.  Collins, 
9  App.  Cas.  205. 

As  to  connivance  at  a  wife's  adul- 
tery which  debarred  a  divorce,  see 
Morrison  v.  Morrison,  136  Mass.  310. 

79.  Thomas  v.  Thomas,  87  N.  J. 
Eq.  668,  101  A.  1055,  103  A.  675; 
Smith  V.  Smitii  (Tex.  Civ.  App.),  200 
S.  W.  1129.  See  Closz  v.  Closs  (la.), 
169  N.  W.  183. 
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adultery ;  ***  third,  codonation,  where  tte  libellant  forgives  or  con- 
dones the  acts  complained  of  by  continuing  to  oohabit  with  the 
libellee  after  knowledge  of  the  acts  conaplained  of;*^  faurtK 
recrimination^  that  the  libellant  has  himself  been  guilty  of  crimes 
against  the  marriage  relation  similar  or  equal  in  degree  to  those 
complained  of.^  Condonation  is,  however,  supposed  to  be  con- 
ditional on  the  future  good  behavior  of  the  erring  spouse,  so  where 
the  conduct  complained  of  is  repeated  after  forgiveness  this  revives 
the  original  oflFence/* 

§  1069.  EfiFect  of  Absolute  Divorce  upon  Property  Rights. 

The  effect  of  divorce  from  bonds  of  matrimony  upon  the  prop- 
erty rights  of  married  parties  is  substantially  that  of  death,  or 
rather  annihilation.  We  speak  here  of  bona  fide  and  valid  and 
complete  decree  of  dissolution."  And,  save  so  far  as  a  statute 
may  divide  the  property  or  restore  to  each  what  he  or  she  had 
before,  or  a  decree  for  alimony  may  fasten  directly  upon  the 
property  in  question,  the  guilt  or  innocence  of  either  spouse  does 
not  affect  the  case.*'  This  is  a  topic  upon  which  the  common  law, 
from  the  infrequency  of  divorce,  furnishes  no  light,  except  by 
analogies.  The  settled  usage  of  Parliament  in  granting  divorce 
-  has  been  to  introduce  property  clauses  to  the  above  effect  into  the 
sentence  of  dissolution  regulating  the  rights  and  liabilities  of  the 
respective  parties,®*  but  even  in  these'  cases  tae  rights  of  divorced 

80.  Shilman  v.  Shilman,  1^4  K  Y.  Hosier  v.  Mosier  (Ore.),  174  P.  732; 

S.  385,  175  N.  Y.  S.  6S1;  Edleson  v.  Wehrenbrecht  v.  Wehrenbrecht    (Mo. 

Edleson,  179r  Ky.  300,  200  S.  W.  625.  App.),   207   S.  W.   290;   McNabb  r. 

See  McCauley  v.  McCauley,  88  N.  J.  McNabb  (Tex.  Cir.  App.),  207  S.  W. 

Eq.  392i  103  A.  20.  129;   Nolker  v.  Nolker   (Mo.   App.), 

SI.    Parker   v.   Parker    (Tex.    Civ.  208   8.   W.   128;    Tanton  v.   Tanton 

App.),  204   S.   W.   493;    Merriam  v.  (Tex.    Civ.    App.),   209    8.   W.    429; 

Merriam,  207  HI.  App.  474;  Bush  v.  Wolf  v.  Wolf    (N.   B.),   169   N.  W. 

Bush  (Ark.),  205  8.  W.  895;  Sayles  577. 

V.  Sayles  (B.  I.),  103  A.  225;  Wes-  88.  Deusenberry     y.     Deusenberry 

ley  V.  Wesley,  181  Ky.  135,  204  8.  W.  (W.  Va.),  95   8.  E.  665;   Neeley  t. 

1  165;      8atterwhite      v,      Satterwhite  Neeley  (Cal.),  176  P.  163;  Abbott  v- 

(La.),   80  So.   547;    Millet  v.  Millet  Abbott    (Mich.),    168    N.    W.    950; 

(La.),  81  So.  400;   Mahurin  v.  Ma-  Parker  v.  Parker   (Tex.  Civ.  App.), 

hurin    (Tex.  Civ.  App.),  208   8.  W.  204     8.    W.    493;    James   v.   James 

558;  Davis  v.  Davis  (Mo.  App.),  206  (Neb.),   171   N.  W.   904;    Quient  v. 

S.  W.  580.  Quient  (Wash.),  177  P.  779. 

82.  Smith    v.    Smith,    181    Ky.    55  84.  See  invalid  decree  disregarded 

203   8.   W.    884;    Wesley   v.   Wesley,  in  Cheely  v.  Clayton,  110  XT.  8.  701. 

181  Ky.  13«,  204  8.  W.  165;  Walkor  85.  See  Harvard  College  v.  Head, 

V.  Walker  (Vt.),  104  A.  828;  McCarty  111  Mass.  209. 
V.   MeCarty    (la.),   169   N.  W.   135;   •       86.  Maeq.  Huf.  A  Wift,  210,  «14. 
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parties  as  to  tenajK*y  by  the  curtesy,  chattels  real,  and  rents  of  the 
wife's  lands,  are  still  unsettled ;  and  in  general,  the  consequence 
by  act  of  Parliament "  does  not  very  clearly  appear."  '^  But  under 
the  new  English  Divorce  Act,**  it  is  held  that  where  the  wife,  at 
the  date  of  the  decree  of  divorce  a  vinculo,  was  entitled  to  a  rever- 
sionary interest  in  a  sum  of  stock  which  was  not  settled  before  her 
marriage,  and  had  been  the  subject  of  a  postnuptial  settlement, 
and  after  the  decree  the  fund  fell  into  possession,  her  divorced 
husband  had  no  right  to  claim  it**  The  English  doctrine,  as  thus 
indicated,  is  that  the  same  consequences  as  to  property  must  follow 
the  decree  of  dissolution  by  the  divorce  court  as  if  the  marriage 
contract  had  been  annihilated  and  the  marriage  tie  severed  on  that 
date.     Such,  too,  has  been  the  spirit  of  later  decisions.*^ 

In  settlements  and  trusts  involving  intricate  family  arrange- 
ments, however,  the  English  rule  is  not  yet  uniform  and  positive.** 

In  this  country  the  effect  of  divorce  a  vinculo  is  frequently 
regulated  by  statute.  And  in  general,  and  independently  of 
statute,  all  transfers  of  property  actually  executed  before  divorce, 
whether  in  Iftw  or  in  fact,  remain  unaffected  by  the  decree.     For 


87.  2  Bright,  Hus.  4b  Wife,  366« 

88.  Stats.  20  k  21  Vict.,  ch.  65; 
21  &  2?  Vict»,  ch.  108;  83  &  24  Vict., 
ch.  U4. 

80.  Sa78  Tioe-ChaneeUcMr  Wood: 
''Here  the  eontraist  has  been  deter- 
mined bj  a  mode  tmknown  to  the 
old  laWy  namely,  hj  a  decree  ot  dia- 
solntioa ;  and  as  the  husband  was  un- 
able, during  the  existence  of  the  eon- 
tract,  to  Tednee  this  chattel  into  pos- 
session, I  mnst  hold  that  the*  prop- 
erty remained  the  property  of  the 
wife.'*  WilMnson  v.  Gibson,  L,  R. 
4  Eq.  162. 

90.  Pratt  ▼.  Jenner,  L.  B.  1  Ch. 
493;  FusseU  v.  Bowding,  L.  B.  14 
Eq.  421;  Swift  v.  Wenman,  L.  B.  10 
Eq.  15;  Prole  v.  Soady,  L.  B.  3  Ch. 
220.  And  one  who  obtained  a  sen- 
tence of  dissolution  of  marriage  was 
held,  moreover,  not  liable  to  be  joined 
in  an  action  for  tort  committed  by 
his  wife  during  the  coverture.  Capel 
V.  PoweU,  17  C.  B.  (N.  S.)  743. 

91.  The  most  recent  eases  show  a 
decided  indisposition  to  forfeit  a  hus- 


band's rights  to  a  trust  fund,  where, 
at  all  events,  the  effeet  of  aanihila- 
tion  would  be  to  disturb  the  remote 
right  of  some  innocent  party,  or  with- 
out consideration  aa  to  which  spouse 
offeoided*  Pit^erald  y.  Chapman,. 
L.  B.  1  Ch.  D,  563.  Jessel,  M.  B.^ 
here  diaeredits  FusseU  v..  Dowding^ 
and  other  eases  cited  9upra»  And  see 
Burton  v.  Sturgeon,  L.  B.  2  Ch.  D. 
318 ;  Codrington  ▼.  Codrington,  L.  B. 
7  H.  L.  854.  And  in  certain  causes 
the  Divorce  Act  confers  the  power  to 
modify  the  marriage  settlement  upon 
final  sentence.  20  &  21  Vict.,  ch.  85, 
§  45.  Where  applieation  is  made  for 
that  purpose,  the  judicial  object  of 
thus  proceeding  is,  apparently, «  to 
prevent  the  innocent  party  from  being 
injuriously  affected  in  property  by 
the  decree.  Maudslay  v.  Maudslay,  L. 
B.  2  P.  D.  256.  On  the  decree  for 
dissolution  of  marriage  becoming  ab- 
solute, it  takes  effeet  from  the  date 
of  the  decree  nisi.  Prole  v.  Soady, 
L.  B.  3  Ch.  220. 
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instance,  personal  chases  of  the  wife  already  reduced  to  possession 
by  the  husband  remain  his.**  A  voluntary  settlement  which  is 
completely  executed  will  not  be  arbitrarily  revoked  by  a  court** 
But  as  to  rights  dependent  on  marriage  and  not  actually  and  fully 
vested,  a  full  divorce,  or  the  legal  annihilation,  ends  them.  This 
applies  to  curtesy,  dower,  the  right  to  reduce  choses  prospectively 
into  possession,  rights  of  administration,  and  property  rights  under 
the  statutes  of  distribution.**  These  doctrines  are  set  forth  in 
local  codes,  which  frequently  save  certain  rights,  such  as  the  wife's 
dower  where  divorce  is  occasion^  by  her  husband's  misconduct. 
And  a  provision  under  an  antenuptial  contract,  which  is  plainly 
intended  as  a  substitute  or  equivalent  for  dower  in  case  the  wife 
survives  the  husband,  is  barred  by  their  divorce***^ 

As  to  torts  a  similar  rule  would  probably  apply.**     Separate 

9d.  LawsoQ  v.  ShotweU,   27   Misa.      Btatutej  in  44  Ohio  St,   645.     Sone 

State  codes  provide  how  the  honw- 
stead  shall  be  disposed  of.  Stahl  ▼. 
Stahl,  114  HI.  375. 

96.  Chase  v.  Ghaae,  6  Oraj,  157;  2 
2  Bishop,  Mar.  &  Div.,  §  724;  Schoa- 
ler,  Hub.  &  Wife,  §  559.  And  see 
Capel  ▼•  PoweU,  17  0.  B.  (N.  8.)  743. 

If  the  husband  receives  any  prop- 
erty of  the-  wife  after  diToree,  she 
may  recover  it  in  a  suit  for  money 
had  and  received.  2  Bishop,  3Car.  4 
Div.  §  714;  Legg  T.  Legg,  8  Mass.  09. 
See  Kintzinger's  Estate,  2  Ashm.  455. 
How  far,  on  the  divorce  of  the  hus- 
band, his  assignee  may  elaim  against 
the  wife  does  dearly  appear;  but 
where  the  divorce  waa  obtained 
through  his  fault,  the  wife's  equitable 
provision,  it  seems,  will  be  fiavorably 
regarded  as  against  him.  2  Bishop, 
§  715,  and  conflicting  cases  compared; 
Woods  V.  Simmons,  20  Mo.  363;  2 
Kent,  Com.  136  et  seq.  Divorce  takes 
away  the  husband's  right  of  admin- 
istration upon  the  estate  of  his  di- 
vorced wife.  2  Bishop,  Mar.  ft  Div., 
6th  ed.,  §  725;  Altemus's  Case, 
1  Ashm.  49.  See,  further,  as  to 
the  effect  of  divorce,  Schouler,  Hus. 
&  Wife,  §  561,  and  cases  cited.  For 
impUed  revocation  of  a  wiU  by  di- 
vorce, see  Lansing  v.  Haynes,  95  Mieh. 
16. 


630. 

93.    Thurston,  Be,   154   Mass.   59^6. 

84.  Dobson  v.  Butler,  17  Mo.  87; 
4  Koat,  Com.  53;  n.,  54;  Given  v. 
Marr,  27  Me.  112;  Wheeler  v.  Hotch- 
'kiss,  10  Conn.  225;  Calane  v.  Calane, 
24  N.  J.  Eq.  440 ;  Hunt  V.  Thompson, 
61  Mo.  148;  Schouler,  Hus*  ft  Wife,  § 
559;  Bice  v.  Lumley,  10  Ohio  St.  596. 
But  see  Wait  v.  Wait,  4  Comst.  95; 
Ensign,  Be,  103  N.  Y.  284.  As  to 
property  of  the  husband  in  the  di- 
vorced wife's  possession,  see  Lane  v. 
Lane,  76  Me.  521,  As  to  community 
property,  see  Moore  v.  Moore,  59  Tex. 
54;  Brown  v.  Brown,  60  CaL  579. 
Divorce  severs  the  estate  of  husband 
and  wife  by  the  entirety,  92  Tenn. 
€95,  §  193. 

95.  Jordan  v.  Clark,  81  lU.  465. 
Here  divorce  was  granted  to  A.  for 
the  fault  or  misconduct  of  A.'s  wife, 
but  the  principle  of  the  ease  was  that 
the  \mfe  could  only  be  entitled  to  re- 
ceive the  provision  as  A.'s  widow.  A 
divorce  a  vinculo  obtained  by  the 
wife,  though  for  the  husband's  mis- 
conduct, bars  dower.  Calame  v. 
Calame,  24  N.  J.  Eq.  440.  And  see 
Gleason  v.  Emerson,  51  N*.  H.  405; 
Hunt  V.  Thompson,  61  Mo.  148.  Cf. 
New  York  statute  construed  in  Schif- 
fer  V.  Pruden,  64  N.  Y.  47;  also  Ohio 
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property  of  a  wife  settled,  or  otherwise  vested  in  her,  is  not  to  be 
disturbed  by  a  divorce,®^  nor  property  vested  already  in  the  hus- 
band by  gift  from  his  wife  f^  and  where  the  husband  and  wife  own 
property  jointly  a  divorce  restores  to  each  the  whole  of  the  land 
formerly  held  separately.*^' 

§  1070.  Effect  of  Partial  Divorce  upon  Property  Rights. 

Divorce  from  bed  and  board,  or  nisi,  produce&,  however,  no  such 
sweeping  results ;  the  cardinal  doctrine  here  being  that  the  mar- 
riage remaine  in  full  force,  although  the  parties  are  allowed  to 
live  separate.  Here  we  must  consult  the  phraseology  of  local 
statutes  with  especial  care,  in  order  to  determine  the  respective 
rights  and  duties  of  the  divorced  parties.  Thus  the  consequence 
of  judicial  separation,  under  the  present  divorce  acts  of  England, 
is  to  give  to  the  wife,  so  long  as  separation  lasts,  all  property  of 
every  description  wiiieh  she  may  acquire,  or  which  may  come  to 
or  devolve  upon  her,  including  estates  in  remainder  or  reversion ; 
and  such  property  may  be  disposed  of  by  her  in  all  respects  as 
if  she  were  a  feme  sole;  and  if  she  dies  intestate  it  goes  as  if  her 
husband  had  then  been  dead.^ 

In  this  country,  independently  of  statutory  aid,  the  property 
rights  of  the  parties  divorced  from  bed  and  board  remain  in  gen- 
eral unchanged.     For  this  divorce  is  only  a  legal  separation,  term- 


•7.  Barclay  t.  Waring,  58  Ga.  86; 
Harvard  CoUege  v.  Head,  111  Mass. 
209;  Schooler,  Hus.  &  Wife,  §  560; 
Jackson  v.  Jackson,  $n  U.  6.  122; 
Stulte  T.  Stultz,  107  Ind.  400. 

It  is  heldy  and  upon  that  principle 
of  sonnd  policy  which  maintains  in- 
violate the  sanctity  of  the  marriage 
union,  irhile  farther  discouraging 
stale  and  doubtful  litigation  to  which 
their  final  and  angry  rupture  might 
incite  one  of  the  married  parties, 
that  a  divorced  wife  cannot  main- 
tain an  action  against  her  divorced 
husband  upon  an  implied  contract 
arising  during  coverture  (Pittman  v. 
Pittman,  4  Ore.  298) ;  nor  for  an  al- 
leged assault  committed  upon  her 
while  they  were  husband  and  wife. 
Abbott  V.  Abbott,  67  Me.  304; 
Morrison  v.  Brown,  84  Me.  82. 
Such  remedies,  so  far  as  available 
at     all,     ought     to     be     sufficiently 


available  at  the  time  the  right  ac- 
crued and  during  marriage.  As  to  a 
note  from  the  divorced  husband,  see 
Chapin  V*  Chapln,  135  Mass.  393.  A 
debt  of  the  wife  to  her  husband  legal- 
ly extinguished  by  the  marriage  is 
not  revived  as  a  cause  of  action  on 
their  subsequent  divorce.  Farley  v. 
Farley,  91  Ky.  497.  But  semble  the 
wife  may  sue  the  husband  in  con- 
tract upon  mutual  transactions  of 
legal  force  during  the  marriage  state. 
Morrison  v.  Brown,  84  Me.  82. 

98.  Tyson  v.  Tyson,  64  Md.  35. 

99.  Bowling  v.  Little  (Ky.),  206 
S.  W.  1.  See  Stifel's  Union  Brewing 
Co.  V,  Saxy,  273  Mo.  159r,  201  S.  W. 
67,  L.  R.  A.  1919C,  1009  (divorce  dis- 
solves tenancy  by  entirety). 

1.  Stats.  20  ft  21  Viet.,  ch.  85,  § 
25;  21  ft  22  Vict.,  ch.  108,  §  8.  See 
RomiUy,  M.  R.  in  £0  Insole,  L.  B.  1 
Eq.  470. 
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inable  at  the  will  of  the  parties;  the  marriage  continuing  in 
regard  to  everything  not  necessarily  withdrawn  from  its  operation 
by  the  divorce."  Thus,  the  husband  still  inherits  from  the  wife, 
and  the  wife  from  the  husband;  the  one  takes  his  curtesy,  the 
other  her  dower ;  and  even  the  right  of  reducing  the  wife's  chases 
in  action  into  possession  still  remains  to  the  guilty  husband.*  But 
<5hancery,  by  virtue  of  its  jurisdiction  in  awarding  the  wife  her 
equity  to  a  settlement,  may,  and  doubtless  will,  keep  the  property 
from  his  grasp,  and  do  to  both  what  justice  demands.*  On  prin- 
ciple, the  right  to  administer  would  seem  not  to  be  forfeited  by 
one's  divorce  from  bed  and  board.* 


8.  Dean  v.  Bicbmond,  5  Pick.  461; 
2  Bishop,  Mar.  &  Div.,  5th  ed.,  §  726 
£t  seq.;  Castlebury  v.  Maynard,  95 
N.  C.  281. 

8.  Clark  v.  Clark,  6  Watts  &  S.  85 ; 
Kriger  v.  Day,  2  Pick.  316;  Smodt 
T.  Lecatt,  1  Stew.  690 ;  Ames  v.  Chew, 
6  Met.  320. 

4.  Holmes  v.  Holmes,  4  Barb.  295; 
foit.  Vol.  II. 

5.  But  see  Umitations  suggested  in 
fost^  Vol.  TI. 

The  recent  English  statutes  give 
the  wife,  upon  sentence  of  judicial 
separation,  the  capacity  to  sue  and 
foe  sued  on  somewhat  the  same  foot- 
ing as  a  feme  sole.  The  rule  in  the 
United  States  is  not  uniform ;  but  the 
tendency  is  clearly  in  the  same  direc- 
tion. See  2  Bishop,  Mar.  &  Div.,  5th 
ed.,  §  737,  and  cases  cited;  Lefevres 
V.  Murdock,  Wright,  205;  Clark  v. 
Clark,  6  Watts  &  S.  85.  And  see, 
further,  as  to  statutory  provisions, 
including  a  division  of  property, 
post.  Vol.  IT;  2  Bishop,  Mar.  &  Div., 
§§  509-519. 

Concerning  the  conflict  of  laws, 
with  respect  of  (1)  marriage,  (2) 
marital  rights  and  duties,  and  (3) 
divorce,  see  Schouler,  Hub.  &  Wife, 
§§  566-575.  As  affecting  the  rights 
and  duties  of  the  marriage  relation. 
Story,  in  his  Conflict  of  Laws,  after 
an  extended  discussion  of  the  great 
diversity  of  laws  existing  in  different 


countries,  as  to  the  incidents  of  mar- 
riage, lays  down  the  following  pri- 
mary rules,  which  are  of  general  ap- 
plication. (1)  Where  parties  axe  mar- 
ried in  a  foreign  country,  and  there 

• 

is  an  express  contract  respecting  their 
rights  and  property,  present  and  fu- 
ture, it  win  be  held  equally  valid 
everywhere,  unless,  under  the  circum- 
stances, it  stands  prohibited  by  the 
laws  of  the  country  where  it  is  sought 
to  be  enforced.  It  wiU  act  directh 
on  movable  property  everywhere.  But 
as  to  immovable  property  in  a  for- 
eign territory,  it  will,  at  most,  eonf er 
only  a  right  of  action,  to  be  enforced 
according  to  the  jurisdiction  rei  sUtr. 
(2)  Where  such  an  express  contract 
applies  in  terms  or  intent  only  to 
present  property,  and  there  is  a 
change  of  domicile,  the  law  of  the 
actual  domicile  will  govern  the  right< 
of  the  parties  as  to  all  fnture  acqui- 
sitions. (3)  Where  there  is  no  ex- 
press contract,  the  law  of  the  matri- 
monial domicile  will  govern  as  to  all 
the  rights  of  the  parties  to  their  pres- 
ent property  in  that  place,  and  as 
to  all  personal  property  everywhere, 
upon  the  principle  that  movables  hare 
no  sUus,  or,  rather,  that  they  accom- 
pany the  person  everywhere.  Aa  to 
immovable  property,  the « law  m  jit<r 
will  prevail.  (4)  Where  there  la  no 
change  of  domicile,  the  same  rule 
will  apply  to  future  acquisitions  as  to 
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§  1071.  Validity  of  Foreign  Divorces. 

There  has  been  much  controversy  during  the  last  few  years  over 
the  validity  of  foreign  divorce  decrees,  especially  those  obtained 
without  service  or  actual  notice.  The  tendency  of  certain  Western 
States  to  cater  to  Ea-stern  divorce  business  by  giving  their  courts 
jurisdiction  to  grant  divorces  to  persons  who  have  been  but  a  »hprt 
time  resident  in  the  State,  and  without  personal  service,  has  had 
the  result  of  attracting  many  from  other  States  bent  upon  a  quick 
and  quiet  separation  from  domestic  troubles.  The  question  has 
arisen  whether  a  decree  in  divorce  so  obtained  is  entitled  to  the 
full  faith  and  credit  granted  by  the  United  States  Constitution  to 
the  judgments  of  other  States.   . 

We  have  here,  on  the  one  hand,  the  principle  that  a  divorce 
valid  where  made  is  valid  everywhere,^  while  on  the  othc^r  hand 
is  the  consideration  that  the  courts  of  a  State  may  and  should 
protect  itfl  citizens  against  foreign  judgments  made  without  notic 
to  them  and  in  fraud  of  their  rights.^  Two  recent  cases  in  the 
Supreme  Court  have  clarified  the  situation  considerably.  In  the 
first  case  the  Court  held  that  the  court  of  the  matrimonial  domicile 
has  jurisdiction  of  divorce  even  though  the  wife  has  left  her  hus- 
band at  the  matrimonial  domicile  for  just  cause  and  established  a 


present  property.  (5)  But  where 
there  is  a  change  of  domicile,  the  law 
of  the  actual  domicile,  and  not  of  the 
matrimonial  domicile,  will  govern  as 
to  all  future  acquisitions  of  movable 
property;  and  as  to  all  immovable 
property,  the  law  ret  Htw.  Story, 
Confl.  Laws,  §^  184-187.  And  see 
Besse  v.  Pellochoux,  73  111.  285. 

He  further  adds  that  although  in 
a  general  sense  the  law  of  the  matri- 
monial domicile  is  to  govern  in  re- 
lation to  the  incidents  and  effects  of 
marriage,  yet  this  doctrine  must  be 
received  with  many  qualifications  and 
exceptions,  inasmuch  as  no  nation  will 
will  recognize  such  incidents  and  ef- 
fects when  incompatible  with  its  own 
policy,  or  injurious  to  its  own  interests. 
So,  too,  perplexing  questions  will 
sometimes  arise  in  determining  upon 
the  real  matrimonial  domicile  of  par- 


ties who  marry  in  iransiiu,  during  a 
temporary  residence  abroad,  or  on  a 
journey  made  for  that  purpose  with 
the  intention  of  returning.  But  the 
true  principle  in  such  case  is  to  con- 
sider as  the  real  matrimonial  domicile, 
the  place  where,  at  the  time  of  mar- 
riage, the  parties  intended  to  fix  their 
abode,  and  not  the  place  where  the 
ceremony  was  in  fact  performed. 
Story,  Confl.  Laws,  §§  189-199,  and 
cases  cited.  See  also  1  Burge,  Cd 
&  For.  Laws,  244-639 ;  Wharton,  Conf. 
Laws,  §§  118-XSl,  166,  187-202;  ana 
post,  Vol.  IT. 

6.  McLaughlin  v.  McLaughli.^ 
(Ala.),  79  So.  354;  In  re  Pusey'j 
Estate   (Cal.),  170  P.  S46. 

7.  Thompson  v.  Thompson  (N.  J. 
Ch.),  103  A.  856;  State  v.  Duncan 
(S.  C),  96  S.  E.  294;  Deyette  v. 
Deyette  (Vt.),  104  A.  232. 
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different  domicile  elsewhere.®  But  in  the  second  and  last  case  on 
the  subject  a  somewhat  different  rule  was  laid  down  that  the  mere 
domicile  of  one  spouse  within  a  State  is  not  sufficient  to  give 
jurisdiction  in  divorce  where  there  was  neither  appearance  by  the 
libelee  or  personal  service  within  the  State.*  This  decision  doe* 
not  hold,  however,  that  a  State  court  cannot  recognize  the  validity 
of  a  foreign  divorce  obtained  without  service  of  process,  but  only 
that  it  does  not  need  to  do  so,  and  therefore  the  principle  has  been 
laid  down  that  State  courts  will  recognize  foreign  divorces  ob- 
tained under  statutes  similar  to  their  own  although  obtained  on 
publication  without  personal  service/'^ 

8.  Atherton  v.  Atherton^  181  U.  S.  174  N.  Y.  S.  259;  In  re  Grossman's 

155.    See  Bearles  v.  Searles  (Minn.))  Estate   (Pa.)»  106  A.  86,  88. 

168  N.  W.  133.  10.  Thompsou  v.  Thompson  (N.  J. 

9*  Haddock  v.  Haddock,  201  U.  S.  Gb.),  103  A.  856  (where  matrimonial 

562*     See  In  re  GaltabeDotta 's  Will,  domicile  is  in  State);  Kenner  v.  Ken- 

171  N.  y.  S.  82,  183  App.  Div.  753.  ner,  139  Tenn.  211,  700,  201  8.  W. 

See  Thompson  y,   Thompson    (N.  J.  779,  202  8.  W.  723  (where  no  fraud 

Ch«),  103  A.  856;  Pearson  ^*  Pearson,  appears) • 
173  N.  7.  8.  563.    See  Ball  v.  Gross^ 
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barred  from  rights  in  husband's  real  estate 203 
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for  necessaries  1020 
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as  necessaries 110 

CO-DEFENDANTS,  spouse  of  one  a«  witness 67 

COERCION,  presumption  of  in  wife'6  torts 1 . .  .66,     123 

may  extend  to  a  series  of  crimes 58 

of  husband  over  wife's  crimes  presumed 56 

over  wife's  crimes 56 

series  of  crimes 58 

COGNOVIT,  by  infant 1012 

COHABITATION  as  evidence  of  wife's  agency 9a 

COMMISSIONS  of  puardians 955 

COMMUNITY  PROPERTY 7,  579-626 

See  HtrsBAND  aivd  Wm. 

COMPENSATION  of  gua/rdians 953  e^  seg. 

child's  right  to. . . ., 756 

COMPOUND  INTEREST,  wh«n  guardian  clhargeable  with 902 

COMPROBIISE  of  claime  by  gnardiao 925 

of  claim  by  infant 1035a 

of  claim  bv  wife. 651 

CONFIDENTIAL  COlfMUNICATIONS  between  husband  and  wife 70 

to  parent 692 

CONFLICT  OP  LAWS»  adoption 735 

age  of  majority 995 

bastards,  property  of 719 

community  propertv 683 

divorces,  effect  of  foreign 107t 

domicile  and  legitimacy 703 

guardians 868  et  9eg. 

husband  and  wife,  contraeta  between  ipooaea 535 
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* 

CONFLICT  OF  LAWS  —  Continued,  Stc. 

validity  of  wife's  contracts M4 

\vife*s  conveyance 459 

wife's  notes 233 

marriage 3S 

married  women's  acts • 292 

CONSANGUINITY  making  marriage  void 16 

CONSENT,  ageof 20 

to  intercourse  by  infant .• 997 

CONSIDERATION  in  antenuptial  settlement 497 

in  postnoiptial  settlements 530 

restoration  when  infant  disaffirme 1051 

for  wife's  contracts 407 

for  wife's  conveyance 460 

CONSORTIUM,  action  by  husband  for  loss  of , ^77 

action  by  wife  for  loss  of 668 

CONSPIRACY,  hnisband  and  wife  as  witnesses, 67 

by  husband  and  wife 58 

CONSTITUTIONAL  LAW,  validity  of  statutes  concerning  guardians 871 

right  to  interfere  with  parent 693 

power  to  control  wards. 827 

CONTRACTS  of  guardian- 910 

husband  and  wife. 638 

between  spouses 535-546 

action  by  wife  in 652 

as  to  antenuptial  debts . .  . , 81 

of  wife,  her  power  to  charge  her  separate  estate 4^1-457 

husband's  liability  for  wife's 73 

effect  of  coverture  on  wife's 223-229 

effect  of  coverture  on  wife's  particular 230-242 

between  fipouses  as  to  community  property 605 

validity  of  wife's  as  to  separate  estate 394-420 

of  wife  for  sale  of  land 239 

•by  infants 1006  ei  aeq.,  1013 

affirmance 1047 

void  or  voidable 1007,  1009 

for  service  of  infant. , .    1028 

of  service  by  infant,  affirmance 1048 

liability  distin^ishM  from  tort 1031 

between  parent  and  child 690 

adoption 721,  729 

for  custody  of  children 751 

for  support  of  cJhild 789 

transferring  parental,  rights 748 

CONTRIBUTION,  among  sureties  on  gtiiardian's  bond 973 

CONTRIBUTORY  NEGLIGENCE  of  child 766 

of  infant : 1034 

of  parent , 1035 

CONVERSION,  by  guardian: 921 

of  wife's  real  estate *. 202 

CONVEYANCES  of  corammnity  property 601,  602,  620 

for  hiL«?band's  debts 445 

by  infant,"  ratification 1044 

between  spouses * 660 

by  wife 45«-489 

CORPORATIONS  as  guardians 841 

infants'  rights  in 1024 

COSTS,  sujreties  on  guardian's  bond  liable  for 968 

COUNSEL  FEES.    See  Attorney's  Fees.. 

COVENANTS  of  wife 218,  242 

in  settlement  deeds 1063 

to  fettle  af ter-«cquired  property 604 

wife's  liability  on 481 
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COVERTURE  at  common  law 36 

affectiiiig  criiiies , , 65 

effeot  01  on  wife's  personal  property 14^185 

on  wife's  real  estate ; . . .  186-222 

on  wife's  contracts ! , 223,  229 

CRIME,  infant's  responsibility  for '.,...'. 997 

assault  by  husband  on  wife '    54 

husband  and  wife 55-61,     634 

or  injuries  inflicted  by  one  on  the  other 65 

preBumption  of  hrusband's  coercion  and  wife's  innocence 56 

husband  and  wife  as  witnesses  to 65 

CRIMES,  separate  penalties  for  women , , . . , 61 

assault  by  husband  on  wife '. 1 . . .       64 

CRUELTY  as  cause  for  divorce. , 1067 

husband's  control  of  visritors  or  oibareb  as '. 52 

use  of  force  as »»♦.....       49 

CURTESY,  in  commninity  property i . . . . ;. 615 

release  by  contract ., 501 

CUSTODY  of  children 53 

parent's  ripht  to 740-751 

of  illcvritimate  children , 707,     708 

CUSTOM  OP  LONDON  as  to  wife's  rights  to  contract 75 

wife  as  sole  trader. '297 

D 

DAMAGES,  <*ild,  injuries  to 770 

husband,  punitive  a'gainst 133 

recovered  by  wife  as  her  separate  estate 332 

in  action  by  wife 672 

parent,  for  death  of 786 

DANGEROUS  EMPLOYMENT  of  minor 760 

DEAF  AND  DUISB,  marriage  by 18 

DEATH,  action  by  srpouse  for 51,  677,  670 

of  guardian 853 

of  ward '. 851 

parent's  action  for "  . , .  762 

damages  for  death  of  parent * 786 

wife's  action  for  death  of  husband 660 

DECEIT,  actions  by  spouses  for , 663 

DECLARATIONS  of  husband  and  wife  as  to  res  gestce 6i8 

in  collateral  proceedings 68 

DEDICATION,  by  wife 477 

DEED,  guardian's,  righ>ts  of  purchaser  under .,.:.,.  939 

of  ward's  property 916 

infant's 1011 

for  necessaries 1020 

of  separation  106fV-lO63 

by  wife 458-489 

DEFINITIONS,  adoption 718 

child 695. 

domestic  relations 1 

ganardian  and  w»rd , 2 

f^iardianship , 810 

husband  and  wife 2 

marriage.  .  ,  , 12 

parent 686 

DELAY,  as  ratification  bv  infant 1041 

DENTAL  services  as  necessaries IIS 

DESERTION  as  cause  for  divorce 1067 

by  huisband 342 

eiffect  on  right  to  wife's  earnings 84K 

See  Abakdonmibnt. 
83 
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!  DEVASTAVIT  bv  wife 127 

DISAFFIKMAKjQB  by  infant 1015,  1039,  104O 

DIVORGB. 106&-1071 

aa  Tem«dy  for  breach  of  matrimonial  obligation 54 

divorce  from  bed  and  board;  divorce  from  bond  of  matrimony,  etc. .  1066 

cauaes  of  divorce 1067 

adultery.  .  .  « 1067 

cruelty 39,  1067 

desertion.  .  . 38,  1067 

defensee^  .  .  .  . 1068 

effect  of  on  actions ^ 630 

on  coonmAinity  property 614 

on  duty  to  support  child 796 

on  estate  by  entireties 568 

on  husband's  right  to  emblements 204 

on  husband's  rights  in  wife's  property 148 

on  liability  for  necessaries '. 105 

on  husband  and  wife  as  witnesses 69 

of  absolute  divorce  upon  property  rights 1069 

of  partial  divorce  upon  property  rights 1070 

on  wife's  deed 464 

wife's  right  to  settlement. 177 

foreign  divorces,  validity  of 1071 

legislation  in  general 1065 

legitimacy  of  children  born  after 699 

prohibition  on  remarriage 22 

DOMICILE  of  children 702 

guardian's  right  to  change  ward's 878 

husband  established 41,  42 

matrimonial 40 

minor 831 

naturalization,  effect  of 43 

DOTAL  PROPERTY 599 

DOWER,  in  community  property . .  615 

release  by  contract 501 

DRX7NEENNSSS,  rendering  marriage  void 18 

DURESS,  marriage  under 23,  24 

in  wife's  deed 219 

of  wife  to  obtain  her  signature  as  surety 420 

DYING  DECLARATIONS  of  spouse 64 

S 

EARNINGS  OP  CHILD,  parent's  right  to 755 

guardian's  right  to 879,    884 

EARNINGS  OP  WIFE 336-340 

as  her  separate  estate 336 

property  piurehased  with 340 

actions  to  recover 34S 

!  as  commun-ity  property 590 

.EDUCATION,  of  ward 8«6 

parent's  duty  of 774 

value  of 786 

.  JECTMENT,  husband  and  wife 63:> 

action  by  wife  for 660 

for  wife's  real  estate 222 

ELECTION,  for  infant  in  chancery 1054 

bv  ward 980 

ELIZABETH,  statutes  of 527,  582.  533.     559 

EMANCIPATION  of  child 807-809 

rffect  on  Ruits^  bv  infant lOSSa 

EMBEZZLEMENT^  ward's  action  for 985 

EMBLEMENTS,  husband's  right  to 191,     204 
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Sic. 

SMINBNT  DOMAHf,  taking  of  infant's  property 1025 

ENLISTMENT  by  infant 1026 

ENTICEMENT  of  child 750 

damages  for 770 

ENTIRETIES,  estate  by 564e*«eg. 

EQUITABLE  SEPARATE  ESTATE  of  wife 247-286 

EQUITY,  actioira  by  and  againet  infants 1059 

actions  between  spouses  in 628,     644 

charge  on  separate  estate 463 

relief  in  case  of  husband  and  wife 578 

rule  a«  to  conveyance  to  spouses 574 

ESCROW,  delivery  of  deed  by  wife  in 469 

ESTATE,  by  entirety 564  ef  aeq. 

IBSTOPPEL,  of  infant  nrisrepresenting  age 1032 

of  ward Wl 

by  wife 487 

to  deny  husband's  ageney 385 

to  claim  separate  estate 285 

to  claim  separate  property 351-358 

jn  wife  as  sole  trader 300 

in  wife's  deed 220 

oo  deny  validity  of  wife's  contracts 466 

EVIDENCE  in  action  by  child 768 

of  adoption 725 

of  agency  Iby  husband 381 

confidential  comnmnications  between  husband  and  wife 70 

of  husband's  assent 467 

hnsband  and  wife  as  witnesses 6^71 

privileged  conuminication  to  parent 692 

in  action  for  support 797 

EXECUTOR,  acting  also  as  guardian 891 

infant  as 1023 

F 

FAMILY,  law  of 3 

expenses  as  necessaries 110,  121 

necessaries  of 90 

services  by  wife 47 

FORCE^  compellii^  marriage 23 

See  diBESS 

FOREIGN  GUARDIAN .' 868-870 

FRAUD,  guardian  and  ward 7 

conveyances^  impeached  by  ward 977,  986 

dealings  betweoD  guardian  and  ward 989 

of  guardian 908 

settlement  with  ward , 9t6 

husband  and  wife • T 

actions  bv  spousee  for , 663 

antenuptial  settlements 496,  513,  518 

creditors,  against  527 

in  gifts  between  spouses 559 

creditors  of  husband,  against , 375 

husband's,  in  relation  to  wife's  estate 361 ,  366 

.  iiducing  marriage 23,  24 

postnuptial  settlements  fraudulent  as  against  creditors 527 

intent  of  settler 631 

settlement  in  fraud  of  husband 506 

wife's  eonveyance  in  fraud  of  creditors 484 

wife's  deed  219 

wife's,  as  estoppel  to  claim  property 355 

wife's  equitable  estate 252 

wife's  equity  to  settlement 180 

wife's  liability  for 126 
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FRATJD -- Continued,  Ssc. 

wife's,  under  married  woimen's  acts . : 131 

infants ...;.... 1020-1035* 

misrepresenting  age ' 1031,  1032 

FRAUDS,  STATUTE  OF.     See  Statute  op  Fbauds^ 

FUNERAX  expenses  as  necessaries ,..«..... 114,    792 

of  infant's  wife .....'..': 1022 

parent's  right  to  attend 747 

FURNITURE  as  necessaries 110 


GIFTS,  bastards,  to 714 

community  property » 598 

spouses,  between 647-55$^ 

of  community  property 605 

parent  and  child,  between 688 

spouses,  to,  in  equity 574 

wife,  by 474 

wife  to  husband 283 

wife,  to,  creating  separate  estate 255 

GROCERIES,  as  necessaries. 110 

GUARDIAN  AD  LITEM 824 

for  infant 1058 

in  suits  between  spouses 648 

OXTABDIAN  ANB  WABD. 

KINDS  OF  GUARDUNS 810-826 

ad  litem • 824 

American  doctrine,  guardians  by  nature  and  nurtore. 817 

chancery  and  probate  goiardianship 818 

guardians  in  socage '. .  * 819 

testamentary  guardians  in  this  country 820 

civil  law  826 

de  facto 825 

defined 2 

applied  to  person  and  estate « 810 

English  doctrine;  guardianship  by  nature  and  nurture. 811 

classification  of  guardians  in  England;  obsolete  9p«eies 812 

chancery  guardianship % 815 

guardianship  by  election  of  infant. ........'. 816 

guardianship  in  socage , 813 

.    testamientary  guardianship 814 

growth  of  law. *..... 11 

idiots,  lunatics,  s-pendthrifts,  etc 821 

married  women 822 

next  friend   ^ 824 

.  special  guardians ;  miscellaneous  trusts 823 

APPOINTMENT  OF  GUARDIANS. 827-848 

administrator 838 

adverse  interest,  one  having 838 

AnK^rican  practice ;  notice ;  trial  by  jury , 846 

appointment  of  infant ;  right  to  nominate 844 

constitutional  power  of  legislature 827 

corporations : 841 

civil-law  rule  of  appointing  guardians 848 

courts,  authority  of 828 

joirisdiction   in  general 829 

what  courts  may  appoint. 830 

domicile  or  resid-ence  of  iniinor , 831 

eflfect  of » 847 

Erisrligh  practice 845 

father  alive 833 


XVDBX.  1317 

fiUARDXAN  AZn>  Wi!KD  -^  CiniHiUutL 

J^POIHTMEirr  OP  GUARDIAIIS-- Con^twerf.  Sw. 

interect  of  ih&  ward  as  a  test : : . . .  83*7 

married  women '. 839 

nature,  guardiana  by ' ,  [ *  843 

non-residents.  .  ^ .,..,....!..  840 

parents  or  relative  preferred 834 

parent's  choice 83C 

prior  petition  preferred .......!.!  842 

property,  necessity  of /.,.,.  832 

testamentary  guardianship ;  how  constituted *.....//.'    835 

•^^^-  •  •  • ;  -. ! ! . !  !956-978 

accounting  as  prerequisite 963 

is  conchxmve !....*!!!!!  964 

action  on  the  guardian's  bond .,../.[  961 

capacity  in  which  guardian  acting !.!.!.!..!  969 

costs.  . . . ,  968 

fraudulent  settlement  with  ward ......./..,/....//.,[,  976 

fraudulent  transfers,  ward's  right  to  impeadh ...!....!.!  977 

ittt^r^t.  . , : , /,./.[....  968 

MaWKty  6f  guardian  iind  sureties :...;.. .....'...'.  968,  969 

limitation  of  action . . : * 975 

penalty.  . .....!..!!...!*.!!!  968 

real  estate,  special  bonds  in  sales  of 960 

receiver , , , ^ 95^ 

recognizance;  Bnglish  Ohancery  rule 956 

American  rul-e [\\\  957 

sureties  held  on  breach  occurring  while  bond  outstanding 965 

collateral,  anirety  taking , 972 

contribution  among  sureties [[  973 

duty  of  sureties  as  to  estate. ,,  971 

for  what  acts  of  guardian  is  surety  liable 967 

for  what  property  liable 970 

on  different  bonds ;  special  bonds. 966 

Release  of 978 

subrogation  of  sureties , 974 

validity  of  bond 962 

ntVENTORY  AND  ACCOUNTS ".  ".944-955 

accounts ;  English  Chancery  practice 945 

duty  to  render 947 

form , 949 

.  in  case  of  death,  etc.,  of  guardian 962 

intenoediate  and  final,  distinguished 949a 

jurisdiction  over 946 

.  with  what  property  guardian  ohaigeable 951 

when  required 948 

commissions 955 

compensation  of  guardians  in  England ^ . , 953 

in  this  oountry '  954 

inventory.  ^ 944 

ttATURE  OP  THE  GUARDIAN'S  OFFICE. . ; 861-871 

administration  durante  minore  aetaie 866 

constitutional  questions  relating  to  guardianship 871 

de  facto : 867 

foreign  guardian,  rights  of,  as  to  wai-d's  person 869 

as  to  ward's  property 870 

extra-territorial  rights  of  guardians  in  general 868 

guardianfihip  and  other  trusts  blended 865 

joint  guardians  , • 863 

judicial  control  of  the  ward's  property 864 

relates  to  person  and  estate 861 

tmstee,  whether  a  guardian  is 94& 
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GUASBIAN  A3XD  WASD  ^  Continue. 

SIGHTS  AND  DUTISS  OF  GUARDIANS  CONCERNING  XH£  WARD'S 

PERSON 872-887 

access,  parent's  right  of 876 

allowance  to  parent  for  ward's  support;  Chancery  rules 885 

bastard,  guardianship  of 717 

board  furnished  bj  guardian 88S 

custody,  right  of 87^ 

parent's  rights  to 875 

domicile,  guardian's  right  to  change  ward''8.  < 878 

education  of  ward,  secular  and  religious 888 

^ardian's  duties  as  to  ward's  person ;  in  general 880 

habeas  corpus  to  determine  custody 877 

income  or  principal,  use  of 887 

services  of  ward,  right  to 87» 

of  ward  to  guardian  to  be  credited 884 

support  of  ward 881 

by  guardian  before  and  after  guardianship. 882 

testamentary  guardians , 874 

RIGHTS  AND  DUTIES  OF  THE  GUARDIAN  AS  TO  TfiE  WARD'S 

ESTATE.  . .88^-926 

in  general ;  leading  principles 888 

actions,  right  to  sue  and  be  sued ^ 922 

for  benefit  of  ward 923 

arbitration , ■  926 

assets,  collection  of ^ 895 

what  property  is 896 

authority  before  or  after  termination  of  office 891 

bank  accounts   ', 904 

character  in  whicjh  holds  fuAds 893 

compromise  of  claims 925 

continuance  in  business 907 

contracts  in  general 910 

contract  by,  not  binding  on  infant 1049 

for  necessaries 911 

for  services  to  ward  or  estate 912 

debts,  payment  of 906 

deeds  of  property 916 

exchanges.  .  .  ., 921 

expenditures  allowed 905 

general  powers  and  duties  as  to  ward's  estate 889 

insurance.  *  . 917 

interest,  when  chargeable  with 902 

investment,  reasonable  time  allowed  for 897 

character  of 898 

separation  of  funds 899 

statutes  covering 901 

lease 918 

liability  for  negligence  or  fraud , » 90S 

loans  by  guardian 908 

to  guardian.   ..,.•.«. 914 

loyalty,  duty  of;  not  to  make  money  from  estate 890 

mortgage  or  pledge 919 

parties. 92  * 

possession  of  estate 89^ 

promissory  notes 913 

real  estate,  management  of 915 

guardian's  occupation  of 920 

reinvestment 900 

repairs 917 

sales 921 

title  in  ward's  estate 892 

unauthorized  acts i 909 

wife  of  ward,  care  of 912 
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QVAXbUH  AKD  WAXt^  —  Continued, 

Sec. 

SALES  OF  THE  WARD'S  SEAL  BSTAIX. . .     ^27-943 

Amerkan  practice 931 

statutes  on  this  subject  considered .'. 932 

civil-law  rule  as  to  sales  of  wardfs  lands 930 

'  confirmation  of  sale 942 

decree,  requisites  of 938 

l^rdian's  own  sale  not  binding;  public  sale  usually  required 933 

interests  in  land  w4iich  may  be  sold 934 

non-residents,  sales  in  cases  of 943 

parties  to  proceedings , .  ^ 93.> 

petition,  requisites  of 937 

prooeeds,  disposition  of 941 

purchaser,  rights  of,  under  guardian's  deed 939 

(purpose  of  sales 936 

tule  as  to  sales  of  ward's  personal  property 927 

rule  a^  to  real  estate;  whether  chancery  can  sell  infant's  lands 928 

English  chancery  doctrine ;...., 929 

sales  void  or  voidable 940 

IMmHf  ATION  OP  GTTARDIAirS  ATTTHORITY W9-860 

death  of  guardian * ...  * 853 

death  of  the  ward , . ; 851 

how  the  guardian's  authority  is  terminated 849 

marriage,  effect  of 146 

marriage  of  female  guardian 859 

marriage  of  the  ward 852 

natural  limitation,  ward  of  age,  etc. 850 

other  cases  where  a  new  guardian  is  appointed 860 

resignation  of  the  guardian 854 

removal ;  who  may  remove 855 

procedure , . .  856 

causes  of 857 

successor,  appointment  of ;  duties 858 

WARD,  RIGHTS  AND  LIABILITIES  OP .97t>-992 

action  by  ward  or  bill  for  account 98.^ 

election  as  to  wards,  insane  or  infant 980 

enibezzlcd  property,  right  to  recover 985 

estoppel  of  ward 987 

fraudulent  transactions  set  aside  on  ward's  behalf 986 

general  rights  of  the  ward 979 

insane  persons  and  infants  contrasted 981 

limitations,  laches   \ 084 

marriage  of  ward  against  consent  of  chancery  or  gtkardian 992 

ratify  or  repudiate  transactions  of  guardian 9^7 

responsibility  of  guardian  to  ward  as  wrongdoer,  etc 982 

resulting  trusts;  guardian's  misuse  of  funds;   purchase  of  ward's 

property,  etc • 988 

situation  of  parties  at  final  settlement  of  accounts. 990 

transactions  after  gardians.iip  is  ended 991 

transactions  between  guarddan  and  ward:  undue  influence 989 


H 

HABEAS  CORPUS,  use  of,  by  bnsband  and  wife 54 

HEIRS,  rights  of,  in  conmrnnitv  property 616,  623 

HISTORY  of  adoption. \ 719 

of  law  of  family •••,••• ^ 

of  married  women's  acts 8,  287 

HOMESTEAD,  community  property  in. ....... , 686 

HORSE  as  necessaries , « 110 
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HUSBAirS  ASP  ,WI^« 

Sec. 

m  GENEKAL. , ,.....,.>,... 

law  in  transition  state 4 

common-law  property  ik^heme 6 

civil-law  scheme 6 

general  conclusions *  10 

ACTIONS ...627-684 

abandonment,  eflfect  of 630 

abatement  of  action , . . .  673 

actions  between  spouses  at  law , 627 

in  equity 628 

arbitration,  subAiission  to 654 

assault  and  battery 634,  659 

by  husband  on  wife 634 

compromise  of  claim , 651 

consortium  and  serrices,  for  loss  of. 668,  677 

contract 638,  652 

damages 672 

death  of  husband 669 

of  wife 679 

deceit. : 663 

defeneee  to  action  by  wife 671 

divorce,  effect  of 630 

ejectment. 635,  660 

forcible  detainer 660 

fraud 663 

guardian  ad  litem^  necessity  of 648 

husband,  rights  of 674 

necessity  of  joining,  as  party  at  law ,: 646 

in  equity 547 

effect  of  husband's  refusal  to  join 649 

judgment,  coofession  of 641,  653 

lusband's  rights  in  action  by  wife 674 

libel 664 

limitations,  statute  of 629 

malicious  prosecution 665 

married  women's  acts 681,  666,  682 

implied  statutory  power  to  maintain  action 632 

medical  expenses 677 

necessaries,  amounts  expended  for 640 

negligence , , * 637 

professional 658 

next  friend,  necessity  of ... , 648 

parties,  husband  as 646,  647,  649 

wife  as 680 

partition 639 

pleading 670 

remedies  of  spouses  against  one  another  for  breach  of  matrimonial 

obligations.  « 64 

replevin. 636,  661 

seduction  of  w^fiB * 676 

separation,  effect  of 650 

services,  for  loss  of 678 

slander 664 

eurvival  of  action 673 

torts  in  general 633,  656 

ireepass 657 

trover 642,  667,  683 

wife,  actions  against 661,  684 

by  wife  againet  third  pereoAA 643 

in  equity 644 

under  miarried  women's  acts 645 

mental  anguish  suffered  by 675 


hi 
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ACnOVS — Conimited.  BtoO. 

necessity  of  joinder  of 680 

personal  injuries  to. 662 

personal  property,  injury  to 666 

AGKNCY,  WIFE  AS  AGENT  OF  HUSBAND 135--144 

as  to  real  estate. : 142 

evidence  of  agency 138 

extent  of  wife's  power  as  agent 137 

in  household  matters  and  care  of  husband's  property 141 

under  express  power 130 

under  implied  power 140 

ratification  of  wife's  unauthorized  acts 144 

when  wife  may  bind  husband  as  agent. 136 

where  contract  by  wife  in  her  own  name. 143 

ANTENUPTIAL  DEBTS,  WIFE'S 76-82 

action»  to  recover  antenuptial  debts. 77,  70 

bankruptcy  of  husband,  eflfect  of,  on  wife's  debts 80 

contract  between  spuouses,  effect  of,  as  to  antenuptial  debts 81 

hardsihip  of  husband's  liability  for  wife's  an^nuptial  debts 76,  78 

husband's  liability  for  wife's  antenuptial  debts 76 

liuflband's  liability  for  wife's  antenuptial  necessaries 76 

huffband's  liability  for  necessaries  of  infant  wife 76 

liabilitv  for  wife's  antenuptial  debts  as  affected  by  statute 82 

ANTENUPTIAL  SETTLEMENTS 490-^10 

acts  in  pais 517 

adultery. 516 

breach  of 514 

children,  rights  of "610 

or  heirs,  provisions  for 505 

consideration.  .  . 497 

construction. 607 

contracts  releasing  rights  in  estate  of  other  spouse 501 

covenant  to  settle  after-acquired  property 504 

creditors,  rights  of 519 

enforcement.  , 510 

form 494 

fraud 513,  518 

general  consideratione 492 

infancy. 5*16 

joittture.  .  ,  . ; " 516 

liens,  effect  of 494 

marriage  settlements  favored  by  public  policy. 491 

misoondnet  of  spouse 516 

mistakes  in 496 

operation  and  effect 5(V9 

oral  promise  to  make  settlement. 499 

parol  representations 517 

postnuptial  settlements  in  execution  of  antenuptial  agreement 500 

power  of  disposition 508 

promises  to  marry  distinguished 493 

recording. 494 

reformation.  ...  496 

rescission 511 

agreement  to  rescind ; ; 612 

secret  settlement  on  third  person  in  fraud  of  husband 506 

settlemeirt  by  third  person ; ; 603 

statute  of  frauds. ; 502 

effect  of 499 

trustee,  necessity  of 496 

■  validity  in  general 498 

what  law  governs 490 

wrfe,  inadequacy  of  provision  for 518 
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COMMUNITY  DOCTRINE , 57>^6 

abandononenti  effect  of 614 

acceptance,  necessity  of 61J> 

accounting  and  settlement 626 

of  community  rights 618 

actions  by  or  against  heirs 623 

by  or  against  stirvivor 622 

by  spouses 606^ 

against  spouses  607 

administration  in  general 624 

control,  management,  and  collection  of  community  aaaetfl 625 

bills  and  notes 610 

.    burden  of  proof 696 

contracts,  between  spouses 605 

control  and  disposition 600 

conveyances.  . 601,  602 

between  spouses 605 

creditors,  rights  and  remedies  of,  during  existence  of  comonunity. . . .  613 

^anr.J:«5es  recovered  by  spouses 689 

x-^issolution  of  commrumity;  effect  of  abftndonment,  separation,  insan- 
ity or  divorce. 614 

divorce,  effect  of * 614 

•'loctrine,  nature  of 670 

European  doctrine -  . .  580 

effect  of  doctrine 581 

.    dotal  property  699 

earnings  of  wife  as 590 

evidence 696 

.  gifts 693 

between  spouses 606 

'heirs,  rights  of 616 

history  of  doctrine 679 

improvements  on  separate  estates , 58S 

insanity,  effect  of 614 

insurance  policies   694 

lease 603 

liabilities  chargeable  on  community  property;  community  debts  gen- 
erally   608 

mortgages 601,  602 

to  pay  debts '. 620 

nature  of  community 582 

paraphernal  property , 599 

presumptions , 595 

property,  community 7 

property  acquired  during  coverture 685 

property  in  part  comfnranity , 591 

public  lands  acquired  by  grant  or  entry 686 

purchasers  under  sale  to  pay  debts,  rights  and  liabilities  of 621 

purchasers,  riirhts  and  liaoilities  of,  during  coverture 604 

•ents  and  promts  of  separate  estates 687 

"eminoiation,  necessity  of 61^ 

iales,  mortgages  and  conveyances ;  by  husband 601 

by  wife  602 

sale  to  pay  debts 620 

separate  debts   , 612 

separate  estate  distinguished 592 

setparation,  effect  of 614 

status  of  property,  change  of 597 

determination  of 595 

surety,  obligations  as 609 

survivor,  rijrhts  and  liabilities  of 615 

effect  of  re-marriage  of 617 
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.    torts 611 

what  coostitutea 584 

what  law  governs 583 

wife's  interest,  nature,  of 598 

CONTRACTS  BETWEEN  SPOUSES. 636-546 

advances 542 

bills  And  notes 541 

consideration. 540 

contracts  existing  at  marriage 536 

debts  existing  at  marriage 596 

interest,  between  spouses.. 544 

liability  f or 544 

loans 542 

married  women's  acts 537 

partnercftiip  between 545 

releases  between  -,..... 546 

separate  estate  concerning 538 

services,  contracts  for. 543 

validity 539 

what  law  governs * 535 

CONVEYANCE  AND  MORTGAGES  BETWEEN  SPOUSES 560-563 

conveyances 560 

•  leases 560 

mortg&gea : 561 

operation  and  effect ; , 562 

personalty,  transfers  of 563 

CONVEY ANCiES  TO  SPOUSES 564-578 

•  attainder ; ,......*  668 

creditors,  rights  of ! , 572 

divorce. 568 

entireties  in  land,  estate  by .....!... , . . . .  564 

in  personalty .......'...,.,.... 565 

conveyances  of , 573 

essentials  of  estate 566 

nrartgage  of 573 

."    eiquitable  relief 578 

gifts  to  spouses  in  equity ^ 574 

insurance  oh  hnisband's  life  in  favor  of  wife 577 

joini  tenants,  spouses  as 671 

mortgage  to  spouses 565 

partition 568 

possession  as  between  spouses 567 

purchase  at  judicial  sale 576 

statutes,  effect  of 669 

.    .    tenants  in  common,  spouses  as 670 

trusts;  resulting 575 

?  COVERTURE,  EFFECT  OF,  ON  WIFE'S  CONTRACTS 223-229 

commoii-law  rule 223 

exceptions  to  rule 225 

disability  of  wife  to  contract -. 223 

removal  of  disability , 227 

Tnarried  women's  acts 229 

ratification  of  wife's  Contract 228 

what  law  governs '. 224 

widow's  contracts 226 

COVERTURE,  EFFECT  OF,  ON  WIFE'S  PARTICULAR  CONTRACTS .  230-242 

contracts  for  sale  of  land 239 

conrtracts  of  wife  for  services 237 

covenants  of  wife '. 242 

judgment,  wife's  confession  of 238 

notes  of  wife 230 
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for  husband's  debt 232 

wife  as  accomfnodation  party 231 

what  law. governs 233 

releaso  by  wife ■ * .  w 241 

sealed  instrument  by  wife — 240 

©uretyship  by  wife , 234 

wife  as  surety  for  husband , 235 

guaranty  by  wife ; 236 

COVERTURE,  EFFECT  OF,  ON  WIFE'S  PERSONAL  PROPERTY. .  .146-186 

bank  deposits  of  wife •. ; . .  154 

bankruptcy  of  husband 160 

ohojies  in  action 157 

reduction  to  possession  of . . 158-161 

reduction  to  possession,  what  constitutes,  in  general 161 

constructive  possession  of 164 

recovery  of,  by  suit. 167 

wife's,  reduction  of,  to  possession  by  assignment. 168 

reduction  of  wife's,  to  possession  by  delivery  to  agent  of  husband.  169 

jo^int  or  sole  receipt  for  wife's 170 

/possession  by  -humMmd  of ..:.......:...' ...  163 

failure  to  reduce,  to  possession 159 

waiver  of  right  to. 159 

choees  in  possession ;  rights  of  husband  in 149 

clothes  of  wife;  title  to. .' 150 

commercial  paper 171 

divorce,  effect  of,  on  husband's  rights  in  wife's  property 148 

earnings,  ^leife^a 152 

property  purdiased  with 153 

joint.  .  .  i 156 

insanity  of  husband. 162 

legacies,  right  to 172 

marriage  as  gift  to  husband 145 

money  of  wife,  title  to. 151 

money  of  wife ;  reduction  to  possession 173 

pledge  of  wife's  property ' ,'.  166 

release  by  husband ;  effect  of 165 

Settlement;  wife*8  equity  to 175 

nature  of  right 176 

amount  of  settlement 185 

effect  of  divorce  or  separation  on 177 

antenuptial  settlefment ;  effect  of  on 176 

affected  by  fraud , 160 

in  properly  in  hands  of  third  person , 181 

in  life  estates  and  remainders 183 

of  vested  estate ^ 182 

property  in  litigation : 184 

waivei'. 179 

slaves  of  wife 156 

stock  of  wife ;  reduction  to  possession ,, 174 

trust,  personal  property  held  by  wife  in. , 146 

what  law  governs  rights  in  ^er  property. 147 

COVERTURE,  EFFECT  OF,  ON  WIFE'S  REAL  ESTATE 180-222 

abandonment  of  wife ;  effect  on  her  deed 215 

actions  relating  to  wife'fl  realty.  «••«....••.., 222 

adverse  possession  against  wife 207 

adverse  possession  by  husband  of  wife's  lands 208 

alien  barred  from  rights  in  husband's  real  estate. 203 

attainder  of  husband 160,  203 

har  of  wife^a  rights 1 99 

mortgage 189.  IPS 

lease 189,  \^ 
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ohattelA  real 186 

nature  of  husband's  Interest 187 

conversion  of  Her  real  estate ;  effect  of ^ . .  •  202 

^editors  of  huc^and,  rights  of,  in  wife's  real  estate , .  196 

deed  to  wife;  effect  of 190 

divorce;  effect  of,  on  husband's  rights  to  emblenients. 204 

huehand's  rights  in  wife's  real  estate 191 

alienate,  husband's  right  to. , 188 

contract  to  convey  wife's  real  estate 200 

dissent  from  purchase  or  gift  to  wife. 201 

emblements.  .  .  . 191,  204 

in  wife's  future  estate 193 

in  wife's  life  estates 194 

in  wife's  realty  in  possession  of  another 196 

joint  tenancy i ; 194 

to  lease  wife's  real  estate 199 

to  mortgage  wife's  real  estate. 198 

to  sell  wife^  real  estate 197 

what  law  governs 192 

limitations;  effect  of,  on  husband's  interest  in  wife's  realty 203 

married  women's  acts;  effect  of,  on  huabftnd's  rights  in  wife's  realty.  206 

waste  of  wife's  realty,  remedy  for. 205 

««/«'»  oontraot  to  buy  or  sell ;....... 208 

effect  of  wife's  agreement  to  buy  or  sell. 209 

wife's  power,  of  attorney  to  convey 210 

wiff^a  conveyance,  form  and  requisites 21 1 

acknowledgment.  . 213 

avoidance  of  wife's  deed 221 

avoidance  of  infant  wife's  deed 221 

oovenants  of  wife — 218 

effect  of  ^English  statute 216 

estoppel  in  wife's  deed 220 

fraud  or  duress  in  wife's  deed 219 

joinder  of  husband 212 

mortga^ife  by  -wife. . . . ; ,'.. 217 

privy  exammation  of  wife. . .  * 214 

CRIMINALS,  AS  . . .....:....; .;.... ..:...... .  .65-61 

adultery.  .  .  .  ; 60 

co^iroion  by  husband  presumed. 56 

coverture  affecting ........'." 66 

innocenoe  of  wife  presumed 56^  57 

separate  penalties  for  women 61 

GimERAL  INEQUALITIES 72-76 

hu^band^'s  banishment  or  leaving  kingdom,  effect  of : 75 

huj^b^d's  liability  for  wife's  contracts. . . . '. 73 

property,  what  each  yields  as  to. . : *. 72 

torts,  wife's  imommity 74 

'  wife's  right  to  sue  at  common  lapw 73,  75 

GX^S  BETWEEN  SPOUSES .647-659 

bank  deposits * 6^ 

by  bosbanrd  to  wife 654 

by  wife'  to  lvu9band. 853,  656 

consideration.  ......: • r.  •  • .  656 

delivery.-.  .  . •  • .*.• .662 

fraud  against  creditors - .  •'  ^59 

intention  to  nmke  gift ;  ■  •  •• ^^ 

operation  and  effect .......'... 657 

presuniptions. : •  w4 

property  subject  of  gift 64^ 

rescission  or  avoidance i 668 

trustee,  necessity  of • ,....,  648 
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va-lidi  ty , 555 

nv^kat  ooostitutes 547 

JIARKIED  WOMEN'S  ACTS **''.'.!!!."'.*.*.' .V.V.V.'.V.l!!  ;28e-295 

changes  made  by '...,,.  295 

conBtFuction. .*..'.*.**!!!',**!!!!'*.'  291 

Bnglisk  act  of  1S70. .......: 1  .!.!.*.,... ! . .'. . ,.[,.[,,./,.[.  289 

New  York  and  Penneylvania ..'........!.!.!./.!!!!!'.!!  28^ 

retros-pective,  not   .[.,'.'/.'.[  292 

rights  of  husband ...;...; ...'.........,][.../.].]..[  293 

Tights  of  wife :.......... !.*..!!!.!!!!!  294 

«cope  and  validity i .....!'.!!!.!!!!! !  290 

tendency  and  purpose : ! . . . .  286 

what  law  governs ....;; .• ; !..,'.  292 

See  further  Married  Women's  Actg|. 

NECESSARIES,  foundation  of  common-law  doctrine. , SS 

summary  of  modern  rule ^ . . .  ^ 

rule  of  husband's  liability ......!. ....,...;..,. !  * . . .  85 

measure  of  liability . .,. .'. , 117 

abandonment,  effect  of , »  lOl 

by  wife ^ . . ,  102 

adultery  by  wife. * 104 

agency  of  wife. ; '. ,...,,,......,  93 

articles  partly  necessaries. , 91 

banishmi^nt,  effect  of '. ^ ,.,.,.. .  106 

cohabitation  as  evidence  of  wife's  agency 93 

credit  to  wife  or  third  party ..*...  97 

divorce  and  alimony,  effect  of 105 

good  faith  in  husband's  liability. ., 94 

Eusband  giving  wife  money  for  necessaries 96 

busband's  liability  for  things  not  necessaries  furni^ed  to  wife.  92 

imrprisonm^nt,  effect  of 106 

infancy,  effect  of 95 

infant  wife 76 

insanity,  effect  of 106 

notice  not  to  sell  to  wife 96 

ratification  by  husband  of  wife's  unauthorized  pturcbeMes 99 

relatives,  claim  of 87 

separation,  effect  of 100,  119 

by  consent 108 

third  persons,  claim  of 88 

wife,  claim  of 1 86 

wife's  liability '. . . .  108 

wife's  liability  under  modern  statutes. 108 

wife's  right  to  sell  property  to  obtain 107 

Wihat  constitutes 109,  110 

counsel  fees — Ill 

dental  services « .  113 

.    family  expenses 116,  120^  121 

funeral  ex^penses 1 114 

house  retot 119 

last  sickness ..» 114 

medical  services 112,  114,  120,  121 

what  are  not .'. 116 

PERSON  OP  THE  SPOUSE 34-«4 

aetions  between  spouses 54 

for  death 61 

chastisement,  husband's  right  to 48 

children,  custody  of. i..... .,,.  53 

coverture  at  common  law. *.••.«■* ^ 

deaths  action  for. , . .., 51 

desertion.  . 38 
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domicile '. 40 

husband  establiahes 41,  42 

effect  of  naturalization  on ^ 43 

duty  to  live  together 37 

diuty  of  making  c6habitation  tolerable 39 

husband  head  of  family 36,  52 

use  of  habeas  corpus ,  54 

right  to  go  to  house  where  wife  ia - 49 

name,  woman's,  changed  by  marriage. 44 

restraint,  husband's  right  to  gentle. , . .  J 49 

support,  husband's  duty  of , 45 

when  husband  relieved  from  duty  of. 45 

criminal  liability  for  failure 46 

surgical  operation,  wife's  right  to  submit  to 50 

wife's  dnity  to  render  services. .■ 47 

right  to  submit  to  surgical  operation • 50 

PIN  MONEY  . . 248-246 

pin  money,  arrears  of ^ 245 

housekeeping  allowance 246 

paraphernalia  distinguished  ttom  s^rat^  estate ......  ^ ..:....:.. .  244 

POSTNUPTIAL  SETTLEMENTS 620-534 

avoidance^ %. 534 

•bankruptcy  acts,  «ffect  of . .  .....  528 

consideration >......;.... 521,  524 

effect  of  payment  of  valuable  consideration  by  ap<m8e. 530 

construction. .  •  ^  < ««..«...««*.<....... 526 

creditors,  claims  of « . .  ^ *  525 

settlements  in  fraud  of  creditors;  Statutes  of  Elizabeth 527 

subsequent  creditors 4 529 

fraud  in 523 

in  general 520 

intent  of  •  settler 531 

putrehasers,  rights  of  bona  fide;  English  doctrine 532 

American  doctrine 533 

rescission.  . 534 

trustee,  necessity  of. 522 

SEPARATE  ESTAT]B^  EQUITABLE .247-285 

ambulatory : . ; 253 

bankruptcy ;  effect  of 252 

contracts  relating  to 280 

contracts  not  benefleial  to  wife 28 1 

creation 254 

by  parol  gift 255 

by  contract \ '. 256 

by  instrument  vesting  power  of  appointment 257 

construction  of  instrument  creating 261 

words  creating 262,  265 

in  the  United  States 263 

what  words  are  insufficient  to  create  estate;  in  England 264 

in  the  United  States 265 

deed,  form  of 277 

of  real  estate 278 

of  income  or  profits. 2TJr 

.   distinguished  from  statutory  separate  estate .' . : 249 

.  duration. '.  . 268 

estoppel  to  elarai  property. 285 

fraud ;  effect  of 2.52 

.    gift  of  Income  as  gift  of  principal , 258 

gifts  and  transfers  to  husband '.. 283 

enforcement 284 
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history i 247 

in  England 247 

in  this  country 248 

identity  of  estate,  preserving 266 

husband's  rights,  on  wife's  decease 269 

bar  husband's  rights 270 

effect  on  husband's  marital  obligations 271 

insolvency ;  effect  of 252 

mortgage  or  pledge  to  secure  husband's  debts 2S2 

origin , 247 

of  purchasers  from  husband,  rightsl 272 

recognized  at  law 250 

renunciation  by  wife. 251 

restraint  on  alienation 273 

savings  from  wife's  income. 269 

trust  fund  for  wife's  d^ebts. 267 

trustee;   necessity  of '. 260 

wife's  power  to  odspose  of 274 

in  the  United  States 275 

concurrence  of  trustee 276 

SEPAfiATE  ESTATE^  WIFE'S  STATUTORY 31&-358 

alimony, ■. ; 331 

bastajrdy,  trust  fund  in,  as  wife's  separate  estate •  335 

creation  of 319 

by  written  instrument. «... 320 

by  parol  U^ansffer 321 

damages  recovered  by  wife* , ^ . . .  ^ 332 

earning  of  wife  in  general 336 

prinoiplea  « 3i37 

in  separate  business , 33S 

keeping  boarders ^ . . .  339 

/property  purchased  with » 340 

waiver  by  husband % 341 

desertion  by  husband 342 

actions  to  recover .....,« 343 

estoppel  by  wife 351»  362 

to  claim  property  as  separate  estate  in  general 362 

by  deed ..r *•.;... ..,. 853 

by  record 364 

by  fraud '. 355 

by  silence 366 

by  failure  to  assert  title. , .,,..,.  357 

by  clothing  husband  with  authority. 358 

goods  bought  by  husband  on  wife's  credit. ..........; 334 

insurance  policy  on  life  or  property  of  hiisband,  proceeds  of 333 

judicial  sale,  property  purchased  ax 328 

land  conveyed  to  wife ^ 325 

personal  property , 330 

presumptions,  as  between  spouseis .«.........*..» 344 

property  standing  in,  najue  of  husband 345 

property  standing  in  name  of  third  persona 346 

against  huflfband's  creditors..'.. *..  347 

statutory  .*........;......:.....'..... 348 

burden  of  proof  as  against  creditors*  of  husband 349 

property  acquired  before  marriage. 323 

pi^operty  acquired  during  marriage. . : 324 

property  held  l)y  husband  as  trustee  for  wife, 32& 

questions  for  jury  as  against  creditors  of  husband 350 

rents  and  profitd 326 

sale  of  land,  proceeds  of 327 

schedule,  necessity  of. .' 322 

trust  fund  in  bastardy  proceedings. 335 
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SBPARATB  ESTATE,  CONVBTANCB^  MORTGAGE  OR  LEASE  OF 

WIFE'S  STATUTORY 468-489 

abandonment,  effect  of 464- 

acknowledgment.  ...*., 468 

asBi^ment,  equitable 476 

avoidance • 489 

cancellation  ol  deed. 489 

consideration.  .  .  , 460 

construction  and  operation 480 

coweyance 47 1 

in  fraud  of  creditora 484 

covenants,  liability  on ....  J '  481 

dedication 477 

deed-in  Uank 471 

sole.  .  .  . 471 

by  power  of  attorney 479 

delivery  in  escrow 469 

divorce,  effect  of 464 

estopf>el 487 

ezecfotion.  .  .  . 462 

form  and  requisitee 461 

gift.  . 474 

Dusbaiid,  joind^  by,  not  required 465 

necessity  ol 463 

evidence  of  aasent 467 

fH*essimption  as  to  husband's  assent. 466 

insanitpy  of  husband,  effect  of 464 

laehes.  ...<... * ; 486 

lease. 475 

mortgage. ^ . .  472 

extent  of  Ueo 482 

,                                   novation 483 

\                                  extension  by  wife 483 

parol  transfers 478 

power  of  wife  to  dispose  of i 468 

pwchasers,  rights  and  Kabilitiee  of . .' 485 

ratification; 488 

record .• ^ 470 

separation,  effect  of. /  464 

trust,  declaration  of 473 

deed  of 472 

what  law  govema 459 

SEPARATE  ESTATE,  HUSBAND'S  RIGHTS  AND  LIABILITIES  OVER 

WIFE'S  STATUTORY 359-393 

advances,  recovery  for 390 

agent,  husband  as. 376 

burden  of  proof 382 

declarations,  power  to  bind  wife  by. ! . . . .  380 

estoppel  to  deny 386 

evidence  of  ; ...  .i81,  384 

general  agency I . . .  •. 378 

implied  authority 379 

presumptions.  .  .  i 383 

ratification. ....;... 386,  387 

scope  of  agency. 377 

silence  of  wife. .* , 382 

what  constitutea  ratification 387 

contract : 367 

creditors  of  husband 372 

diapoee  of  personal  property 363 

dispose  of  real  estate 362 

fraud  of  creditors,  transactions  in 375 

84 
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HUSBAND  AKD  VflFE^  Continued. 

SEPASATB  ESTATE,  HUSBAND'S  RIGHTS  AND  LIABILITIES  OVER 

WIPE'S  STATUTORY  —  Conttniied,  Sec. 

fraud  of  husband 3^1 

liability  for 366 

improvements  by  husband , 388 

lease 365 

liabilities  for  wife's  property  received 392 

to  third  person , , 393 

lien 368 

mortgage 8W 

necessaries,  liabilities  for  money  used  by  hrusband' 391 

notice  to  husband^  effect  of ...•.., 371 

possession  of  husband 374 

power  to  control 360 

purchasers  from  husband » 370 

reduce  to  possession^  right  to ........,..,, ,..,....  359 

release 369 

services  of  husband 378,  389 

SEPARATE  ESTATE,  VALIDITY  OF  WIFE'S  CONTRACTS  RELATING 

TO  STATUTORY 394-420 

advances ,. 410 

arbitration ,  ,^ ^ .  404 

avoidance , 420 

consideration v *  ♦ ,  ^ » . . .  407 

contracts  of  wife  by  agent. . .-. ^ 396 

enforcement ^ ......  ^  ^ ■ 418 

insurance ^ ,,.,.,,.. ^ . . , 406 

joinder  or  assent  of  husband ^ ........... .  397 

jointly  with  husband , 400 

judicial  proceedings  in. • 399 

leases ^  . .  411 

loans .•..  * ^ 410 

power  to  contract * 394 

(promissory  notes , 405,  412 

notes  jointly  with  husband ..,..,..« 406 

'purchase  of  property. 401 

on  credit , 402 

improvements  and  repairs 403 

ratification ,  419 

release  by  divorced  woman 398 

fltatute  of  frau(is 395 

^todcholder,  9^4 409 

•uretyship 413 

securing  husband^s  debts 412 

for  third  persons , 414 

what  constitutes;  contract  of 415 

illustrations 416 

wife  as  surety 417 

SEPARATE  ESTATE,  WIFE'S  POWER  TO   CHARGE  STATUTORY 

WITH  LIABILITY  FOR  DEBT 421-457 

abandonment,  effect  of 431 

avoidance • 457 

charge,  what  constitutes , , • 422 

contract  in  general ► 432 

for  ben^t  of  her  separate  estate » 424 

necessity  of  express 434 

not  for  benefit  of  separate  estate 425 

conveyance  for  husband's  debts. 44.5 

debts  of  husband,  wife's  liability. .,.....,.; 44.5 

estoppel  to  deny  validity... ^ * 456 

evidence  of  debt  in. general < ...♦ 433 

husband's  joinder  or  assent 430 
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HUSBAND  AND  VTIFE-^  Continued. 

SBPASATE  ESTATE,  WIFE'S  POWER  TO  CHARGE  STATtJTORT 

WITH  LIABILITY  FOR  DEBT  —  Continued.  Sec. 

improTement^  to  land u 443& 

intention  to  charge  separate  estate 428 

evidence  of 429 

joint  debt,  liability  for 427 

jointly  with  husband » 442 

..    judgment,  confession  of 439 

liability  for  breaches  of  trust 447 

lien,  mechanic's 441 

lien,  vendoir's ■ 440 

loans 451 

mortgage *.,.,, 435 

assumption  of  existing 437 

deficiency  decree 438 

eq^uitable 436 

.  ,             for  husband^s  debts ' 445 

pledge  for  husband's  debts 445 

power  of  wife  to  charge  her  separate  estate 42  ^ 

limitation  of  power ,  - .  42  * 

proceedings  to  charge  separate  estate  in  equity. .' 45:^ 

at  law 454 

promissory  note 452 

property  subject  to  liability 426 

purchase  price  of  land 443 

ratification , 455 

separate  business,  debts  contracted  in 448 

separation,  effect  of 431 

services  rendered 444 

support  of  husband,  liability  for 446 

suretyship 449 

•   rule  of  Yale  v.  Dederer. 450 

TORTS  OF  WIFEy  LIABILITY  FOR 122-134 

agemt  of  wife 132 

alienation  of  affections 129 

contract  arising  from 126 

'  damages,  punitive 133 

devastavit 127 

ddvorce  or  separation 126 

English  rule  in  equity 134 

joint  liability  of  spouses 129 

liability  of  husband  for  torts  of  wife 122 

liability  where  wife  not  liable 12S 

marriage,  necessity  of  valid 124 

married  women's  acts,  effect  of 130,  131 

presumption  of  coercion 123 

wife's  liability  under  statute . .  ^ 131 

wife's  inHH<unity  as  to  torts 7  ' 

death  of  wife ' If  * 

WIFE  AS  SOLE  TRADER^  PARTNER  AND  STOCKHOLDER 29t^:^  J 

actions.  ...  . * 31K 

American  doctrine  in  equity 301 

antenuptial  agreement 300 

bankruptcy  of  wife 310 

dvil  law  .,.,,..,. ; 298 

cominion.  lav: ....« ^ 299 

Custom  of  Ix>ndon < p  .  297 

Englisfti  doctrine 296 

estoppel,. effect  of. 309 

>    :  husband  .as  agent 312 

h^usband's  creditors i..  ** 313 

Kabilitv  of  husband 311 
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HUSBAND  AND  WWE-- Continued, 

WIFE  AS  SOLE  TRADES^  PARTNER  AND  STOO^QUER  —  Coa.  Ssa 

partner,  wife  afi :  S14 

with  husband 1 dl5 

with  third  persons* : 316 

sole  trader,  wife  as .302,  307 

assent  of  husband 303 

English  statutory  rule 304 

in  Massachusetts  and  Pennsylvania 306 

proceedings  to  enable  wife  to  become 302 

trader  married  women^s  acts •  305 

validity  of  wife's  trading  contracts 308 

what  constitutes  sole  trading :....:..  307 

stockholder,  wife  as 317 

WITNESSES,  DISQUALIFICATIONS  AS. .68-71 

adultery ". . .  66 

agency. 68 

confidential  communications  between 70 

bruises  or  injuries  inter  se. 65 

deceased  person  as  witness  in  action  with 71 

declarations  in  collateral  proceedings « 68 

declarations  as  res  gestae 68 

interested  witnesses  ; *. . .  71 

joint  defendants 67 

mutual  disqualifications  as  witnesses 62 

re8  gestae 1 68 

rule  restricted  to  bona  fide  spouses 63 

termination  of  relation,  as  witnesses  after 69 

I 

IDIOTS,  guardians  of 821 

See  Insane  Pebsons. 

ILLEGITIMATE  CfflLPREN ; . ,  w 6M-703 

beqii€?t8  to -.*.»,..,...  ^ , 714 

See  PABEjn:  anp  Chju). 

ILLICIT  COHABITATION,  as  crime ..,.,.. 60 

IMPOTENCE  annulling  marriage 19 

as  bearing  on  legitimacy , 696 

IMPRISONMENT,  effect  of  on  liability  for  necessaries  pf  wife. 106 

IMPROVEMENTS  charged  on  wife's  land ,.  443a 

contract  by  wife  for , 463 

husband,  by,  on  wife's  property , 388 

on  separate  estate  as.  community  property 586 

INCOME,  gift  of  as  gift  of  capital. 268 

support .  from '. * 794 

Se©  Principai,  and  Inoombl 

INDIANS,  marriage  of ^ .. . .       17 

INFANCY,  antenuiptial  settlements ; 616 

defence  of , , , 1036 

effect  of,  on  liability  for  wif^s  necessaries 95 

impediment  to- marriage. . « . ... ...,..'  ;> .  * ...  ......*•.;•....•, 20 

void  and  voidable  acts  of '. 100^1015 

INFANTS. 

ACTS  BINDING  UPON  THE  INFANT 1O10-1028 

general  principle  of  binding  acts  and  contracts. .  .• -. ; 1016 

acts  which  "bhe  law  would  have  compelled •.•. 1025 

contracts  binding  because  of  statute : 1026 

enlistment .^ . . . , .  •. 1086 

indenture ;....." 1026 

infant  members  of  corporations. 1024 
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filFAJlTS— 6^ftf»M«cr. 

marriage  relation,  binding  contracts  as  to;  ptomlse  to  marry  6oti- 

tr«8ted 1022 

necessaries,  contracts  for;  what  are  mifHh  for  infants 1017-1019 

money  advanced  for  necessaries;  infant's  deed,  note,  etc.;  equity 

rules. 102Q-'1021 

officer 1023 

recognizance  for  appearance  on  criminal-  eharge. 1027 

serviee,  eoii'tract  for 1028 

trustee 1023 

ACTS  VOID  AN1>  VOIDABLE lOOd-1015 

general  principles 1006 

test  as  to  void  or  voidable. 1007 

'privilege  of  avoidance  personal  to  infant;  rule  as  to  third  person, 

etc. I 1008 

modern  tendency 1009 

bonds,  notes,  etc 1010 

rule  of  ZijKkdi  Vi  Parsons '. ,  1011- 

power  of  attorney. 1012,  1013 

cognovit 1012,  1013 

tradfing  and  partnership  contracts ; ; ; . ; 1014 

void  and  voidable  acts  contrasted^  when  may  voidable  acts  be  affirmed 

or  disaffirmed 1015 

GENERAL  DISABILITIES  OF  INFANTS. .9^3^1005 

adverse  possession '. .  1005 

comfmercial   paper,  infant's. 1003 

crime,  infant's  responsibility  for 997 

crinunal  complaint .-. 908 

deed  by  infant  wile ; 221. 

d&scretion  in  case  of  peril,  etc 908' 

domicile  of 831 

marriage  settlemenrts  of  -infants 1001 

majority,  age  of 99S 

conflict  of  laws  as  to  true  date  of  majority 996 

enlarging  capacity  during  non-^age;  l^slative  relief  from  non* 

age. 994 

office,  infan^t's  right  of  holding  and  performing  official  functions 996 

power,  infant's  exercise  of  a. 1008 

rights  different  from  insane  persons. 981 

right  to  appoint  a  guardian 844 

testimony  of  infants 1000 

trusts. , 1004 

will,  power  to  make  a 999 

arjtTRISS  AND  FRAUDS  OF  INFANTS 1029-1035a 

contributory  negligence  of  child 1034 

of  parent,  protector,  etc 1035 

dangerous  employment 760 

fraudulent  representation  as  to  ag^  etc 1031 

estoppel  by  misrepresentation  of  age 1032 

imixmnity  for  violation  of  contract  distinguished 1031 

injuries  comanitted  by  infant;  infant  civilly  responsible 1030 

rape  by 997 

injuries  suffered  by  infants 1033 

RATIFICATION  AND  AVOIDANCT  OF  INFANT'S  ACTS  AND  CON- 
TRACTS.  1036-1064 

avoidance  througlh  agents,  etc. 1052 

consideration,  restoratixm  of 1051 

contract  of  service,  infant's 1048 

contracts,  executory,  etc.,  voidable  during  infancy;  how  affirmed  or 

disaffirmed 1047 

conveyanro  of  infant's  lands ; . .   1044 

lflp«e  of  time,  etc . : 1046 
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UfFANTS  —  Oontiw^di 

SATIFIGATION  AND  AVOIDAlfCB  OF  JMFJOXT^  ACTS  AM^  COV- 

TRACTS — Continued.  Sec, 

defence  of  infancy 1086 

statute;  Lord  Tenderden'a  act;  other  statutes *.....  1037 

American  doctrine , 1038 

disaffirmance,  what  conatituteB • 1039 

guardian,  right  to  bind  infant 1049 

lease , , 1044 

Tnortgage.  .  . , 1044 

lew  promise 1050 

parent's  right  to  bind  infant. < 1049 

ratification  and  disaffirmance 104O-1042 

I                  infant  married  spouse , 1053 

summary  of  doctrine. , 1043 

whether  intfant  affirming  must  know  his  legal  rights 1060 

whether  infant  who  disaffirms  must  restore  consideration 1051 

rules;  how  far  chancery  mav  elect  for  the  infant 1054 

INHERITANCE,  adopted  children,  by 727,  728.  733 

adopted  child,  by  contract. 729 

Adopted  children,  from,  by  parents 731 

bastards,  from   713,  731 

disability  of 711,  712 

child's  right  of.....,, 805 

widow,  by,  eflf ect  of  adoption . . .  ^ w . . . . , ....:......  783 

INSANE  PERSON,  action  by. . . 981 

child,  liability  for  acts  of  insane .►. . .  778 

guardians  of  , •  •  •  • i r 821 

nursing  of,  by  wife ..•••. •  • 47 

will  by . . . . . ♦ 981 

INSANITY,  conumninity  property,  effect  on .....  .• 614 

husbar.d,  of 162 

;narriage  void  . , 18 

wife's  deed,  effect  of  on ....>...;. ^  464 

wife*8  necessaries,  effect  of  on  liability  for 105 

INSURANCE,  child 689 

husband's  life,  on,  in  favor  of  wife 677 

policies  as  community  property. ,..,..». 594 

policy  as  wife's  separate  estate , , ♦,,.....  333 

policy  on  life  or  property  of  husband, 333 

ward's  property ,. 917 

wife's  contract  for ,.,...;, 408 

INTENT  of  settler  in  postnuptial  settlement •  531 

INTEREST,  sureties  on  guardian's  bond  liable  for . . , ; 968 

when  guardian  chargeable  with .,.-...,...;;*.......; 90^ 

INTOXICATING  LIQUOR,  wife  guilty  of  sale  of 67 

INVENTORY  of  guardian 944 

INVESTMENT,  by  guardian 897-903 

J 
JEWELRY  as  necessaries 116,  120,    121 

JOINDER  by  husband  in  wife's  deed 463 

JOINT  DEBT,  of  wife 427 

JOINT  DEFENDANTS,  husband  and  wife  as 67 

spouse  of  one  as  witness 67 

JOINT  TENANTS,  spouses  as 571 

husband's  rights  in  wife's  realty 194 

JOINTURE,  antenuptial , 618 

effect  on  wife's  equity  to  settlement ! 178 

JUDGMENT,  confession  by  wife 238,  439 

by  spouses 641,  663 

JUDICIAL  SALE,  purchase  by  spouse  at 676 

JURY,  trial  by,  in  guardianship 84^ 
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K  Skc. 

IpSl^PnfG  BOARDERS 33^ 

•         •    •   L  '    .    ■   .  . 

I4ACHES,  antenuptial  settlements , 615- 

ward  in  obtaining  acoounts 984 

•    wife 486 

I4ARCENY,  by  one  spouse  vs.  anotJier 69- 

effect  of  adultery  of  wife 60 

LfiASS  of  community  property .  603 

by  ffuardian  , , , , , 018 

by  husband  of  wife's  estate 365 

'    by  infant,  ratification 1044 

between  spouses — 660 

by  wife 411,  458-480 

LEGACIES  of  wile 172. 

LIBEL,  action  for 757, 

;  by  spouses 664' 

LIEN,  by  husband,  on  wife's  property ., 368, 

mechanic's,  on  wife's  property- ; i  441; 

vendor's,  on  wife's  property 4401 

IiIHITATIONS,  action  on.  guardian's  bond 975; 

action  by  spouaes , 628* 

disafilrmance  by  infant ..* , .  1043,  1046^ 

ward's  action  for  account, . .  ^ , 984 

LOANS  by  guardian. 90$ 

to  guardian 914 

between  spouses ., ,...,.....• 642| 

by  wife , 461i 

LOCO  PARENTIS,  one  in. • , . . .....       . . . . .:. .  ...686,  687,  71 J 

tOTALXY,  of  guardian. . ..:........: 890 

LUjDf ATICS.    See  Insane  Pebsons. 

„M  ■  ■ 

MADfTENANCE  of  children.   ..... . ^. . . .... ......  i . 780^801 

of  illegitimate,  children. , , 709 

■  .  .  of  ward , - , .  .881-883 

MALICIOUS  PROSECUTION^  action  lor. 665 

MANN  ACT,  wife  as  witness  to  yiolation  of,. by  husband ^.- . .  65 

MARRIAGE,  general  conclusions. .. .. . . . ^ . ^ ■* ' 10 

celebration,  formal ...,,,.....  ^ .... , ..........*..<......  28,  29 

informal ......,..,..,.,  ,^ ,. ,. 26^ 

'  third  person  to  officiate  necessary. ......1.1.. 29 

coition  unnecessary ....-,•. • . .  - .  29 

'  common  law  .;..,.*..............., 26- 

consent  of  parents  and  guardians -. 30 

contract,  more  than .......... — i . .  13 

'  deceased  wife's  sister,  to \ r  16^ 

defined.  . .  * i •- ^ 12 

disqualification  by  blood  ...........*....'....., 16 

of  civil  condition •  •  •  17 

of  prior  marriage , , .  21 

distinguished  from  an  engiKgenwnt 27 

dttresB 23 

essentials. , 15 

of  celebration ^ 25 

force  convpelling ^ 23 

foreign 1 * 33- 

fraud  inducing  . , - 23,      24 

gift  to  husband, .operating  as 145 

guardian,  female •. 859 

innpediments  fallowing  divorce 22 

impotency. - 1^ 


1336  IBTDBX, 

MARRIAGE —  Continued.  gu. 

Indian.  . '.  .17,  29 

infancy » 20 

effect  on  acts 1063 

innocent  person^  by,  with  one  already  married. £i 

legalizing  defective 3>1 

legislative 81 

legitimating  offspring  ..,.'. 007 

mental  capacity 18 

minor « : 00 

mistake.  «  » 23,      2i 

nam«  of  woman,  ohanging 44 

negro '     17 

•physical  capacity 10 

pregnant,  with  one 23 

prcsumiption  from  reputation ^ .  20 

religion  as  disqualification 17 

restraints  upon  32 

result  of V 36 

•softened  by  affection 0 

void  and  voidable 14 

ward,  of  850,  002 

words  of  present  consent  and  future  promise «...  27 

MARRIAGE  ARTICLES 600 

MARRIAGE  SETTLEMENTS^  effect  of  divorce  on 1060.  1070 

of  infant 1001 

MARRIAGE  PROMISE,  antenuptial  settlement  under 403 

MARRIED  WOMEN,  guardians  of 022 

as  guardians 830 

MARRIED  WOMEN'S  ACTS,  actions  by  spcrases  under 646 

actions  against  wife 0^,  OM 

•actions  under .......' 031 

contract,  effect  of,  on  wife's ^ 220 

contracts  for  services,  effect  on  wife's 237 

contracts,  validity  of  wife's 804-420 

contracts  between  spouses,  effect  on 637 

conveyance,  effect  of,  on  wife's 210 

crimes,  effect  on  wife's  liability  for. 50 

estate  by  entireties,  effect  on 500 

equitable  estate,  as  to  wife's. 260 

frauds  of  mfe. . . .  < 131 

history.  .  . 8 

intfant  married  women. 1063 

necessaries 118,  110 

family  expenses  as  necessaries 110,  121 

larceny  between  husband  and  wife>  effect  on * 60 

liability  of  wife  for  necessaries  under. 106 

parapbernalia,  effect  on 150 

personal  property,  effect  of,  on  wife's. 147 

xealty,  effect  of,  on  husband's  rights  in  wife's 206 

fights  in  wife's  real  estate. 102 

60piaration>,  effect  of 119 

separate  estate,  husband's  rights  and  liabilities  on  wlfle's 350^03 

separate  estate,  wife's  statutory. 810-356 

sole  trader,  effect  on  wife  as 806,  306 

surety  contracts  of  wife,  effect  on 234,  235 

torts  of  wife,  effect  of,  on  liability  for. 130,  131 

MATERIALS  charged  on  wife's  land — 443a 

MEDICAL  EXPENSES,  action  by  husband  for 677 

as  necessaries 112,  114,  120,  121,  701 

liability  for  operation  on  child. . .  .r 750 

to  wife 50 

MENTAL  CAPACITY  FOR  MARRIAGE 10 
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MttNTAL  AJffGUISH,  recovery  by  husband  for  wife's 675 

MlWjOaa    See  Infants,  .    ' 

MISTAKE  inducing  marriage 23,      24- 

in  antenuptial  settlement  reformed 496 

MONEY  of  child 689 

MORTGAGES  between  spouses ;     561 

eomnninity  property 601,  60ft,    620 

extension  of  wife's 483 

extent  of  lien 482 

of  wife's   e ,,, 482 

guardian,  by 919 
vsband  of  wife'e  estate ,. •. » .  •. .     364 

infant  for  necessaries , ,   1020 

discharge  by  infant / ^   1025 

ratification.  .  ,  .  , IO44 

wife's 217,  435.  46»-489 

for  husbandi's  debts .282,     445 

novation  of ., .  ^     489 

MOTHER'S  PENSION 789 

MURDEli»  wile  guilty  of . , 67 


NAME  of  woman  changed  by  marriage 44 

NATURALIZATION,  effect  on  domicile.,,, , ,. 43 

NECESSARIES,  what  constitutes 7^et9eq. 

guardian's  liability  for , . . . 881.  885 
tisband  and  Wife,  as  between , ,83-121 

of  wihole  famdly ,  .\. .       90 

husband's  liAbility  using  wife's  property  for 391 

infants.  .  : 1017  ei  8eq, 

parent,  liability  of ,  for .787,    789 

putative  wife 80 

ward 91 1 

wife's  antenuptial,  liability  for 76 

See  further  HrsBAirb  and  Wire. 

NEGLIGENCE,  child,  actions  for  injury  to 757,    760 

contributory,  of  infant 1084 

contributory,  of  parent 1035 

guardian.  .  .  . , . . .     908 

husband  and  wife 637 

infant.  .  .  . 1030 

parent.  . , . . 765 

wife 668,    662 

NEGOTIABLE  nitSTRTJMENTS.    See  Bnxs  Ain>  Kotes. 

NEGRO,  marriages  olF , . .  • 17 

NEXT  FRIEND,  for  infant  actions  by 1065,  1057 

for  ward 824 

suit  by  wife  as » . .     64Jf 

NON-RESIDENTS  as  guardians 840 

sales  of  ward's  property 943 

NON-SUPPORT.    See  Husband  and  Wxnc 

NOTICE,  not  to  sell  to  wife. 96 

to  husband  as  notice  to  wife. ; 371 

NOVATION,  of  wife's  mortgage , . . . .     483 

0 

OFFENCES  against  the  property  of  either  spouse 59 

OFFICE,  infant's  right  to  hold •  »96 


1338  INDEX. 

■      •     ,     ..        P  Sac. 

PARAPflSRNALIA  of  wife 12,  826 

ae  comiminity 699 

distinguish^  froim  separate  estate — ^ 244 

mortgage  of p 963 

title  to 160 

PARSKX,  defined 685 

inlaw 716 

PAXENT  AHD  CHIip. 

THE  RELATION  IN  GENERAL 685-693 

abandonment  of  .children T99,  800 

actions  between 691 

constitutional  right  of  legislature  to  interfere  with  parent 693 

contracts  between  690 

definitions. 685 

domdoile,  change  of 716,  878 

^ifts  between  parent  and  child 688 

growth  of  law. ...  i ...« «...  < : ^  /. : 11 

clothings  money,  etc,  given  to  the  child 689 

insurance,  right  to. 689 

loco  parentis^  one  standing  in . .  .• 686,  687,  716 

privileged  communication  to  parent. . .....  ^ 692 

stepchildren 686 

ACTIONS  FOR  INJURY  TO  CHILD .757-771 

in  general 757 

contributory  negligence  of  child 766 

damages  for  injuries  or  enticement. ..,.,. 770 

dangerous  employment ;  father's,  consent. 760 

.  death,  parent's  action  for 762 

evidence : , 768 

fraudulent  misstatetiient  of  *ige,  father's  llaX>ili1y  for 763 

negligence  of  parent 765 

parties : 764 

(pleadiings • 767 

questions  for  jury 760 

seduction  of  a  child 761 

dan^ages  for 771 

statutes  affecting  right  of  action 768 

surgeon's  liabilitv  for  operation  on  child 769 

ADOPTED  CHILDREN 718-735 

adoption  by  deed  or  by  judicial  act ; 723 

effect  of 726 

as  revocation  of  will  of  adopting  parent.. 730 

conflict  of  laws  relating  to  adoption . . . : 735 

consent  of  parents .' 71K 

contracts  to  adopt 751 

definitions w. 718 

evidence ; 725 

history 7\9 

inheritance,  child's  rights  of,  from  parent* 727 

from  kindred  of  parents ..«...•.-. 728 

bv  contract 729 

by  children  of  adopted  child 732 

by  parents , ^ . . . .  731 

by  widow  of  adiopting  parent 733 

parties 724 

revocation  of  adoption 734 

statutes  permitting  adoption 720 

CHILDREN,  RIGHTS  OP. 90ft-806 

in  general j  ....... : 86B 

advancements 804 
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PASEIIT  AUD  CRILX}-^  Continued. 

i:ElU>REJX,  MGETS  OF  —  Continued,  Sec. 

olaims  against  the  parental  estate  for  servicee  rendered 803 

inheritance,  dhild's  rights  of. ... ! 805 

righta  of  full-grown  children 806 

EMANCIPATION 807-80^ 

in  general 807 

what  constitutes , 80^ 

effect  of 80» 

ILLSGITIMATS  CHILDREN 704-717 

bastards,  who  are 706 

bequests  to  illegitimate  children 714> 

custody  under  English  Iftw 707 

under  American  law 708 

gifts  to  bastards 7U 

guardianship  of 717 

inheritance,  disability  of,  at  common  law 711 

tbj  bastards  under  modern  statutes 712 

from  bastards  71? 

loco  parentis,  persons  in,  distant  relatives,  etc 71ft 

maintenance , 701> 

presumption  of  legitimacy. ..'.,.. 706 

recognition,  effect  of 715 

status  of 704 

what  law  governs  property  rights 710i 

LEGITIMATE  CHILDREN  IN  GENERAL «94-70a 

in  general 695 

children  legitimate  and  illegitimate 694 

conflict  of  laws  as  to  domicile  and  legitimacy 703' 

domicile  of  children ;  citizenship,  etc 702 

legitimation  of  illicit  offspring  by  subsequent  marriage 697 

not  favored  in  England 69H 

marriages  null  but  bona  fide  contracted 700 

by  the  state  or  sovereign 701' 

presumption  of  legitimacy 696 

PARENT'S  DUTIES  AND  LIABILITIES 772-779 

leading  duties  of  parents  enumerated 772 

education ^ 774 

religious 776 

liability  for  torts  of  child 777 

for  acts  ot  insane  child 778 

for  ohiH's  acts  in  driving  automobile,  etc 779 

protection,  dirty  of ;  defence,  personal  and  legal 773 

trade  or  profession,  providing  a 775 

PARENT'S  DUTY  OP  SUPPORT 78O-801 

ability  of  parent  to  support  child 784 

agency,  child  as  agent  for  parent 788 

agreements  to  support 789 

allowance  to  parent  for  ward's  support 885 

American  penal  statutes  enforcing  support 791 

chancery  maintenance,  allowance  from  child's  fortune 79.^ 

out  of  income  or  principal 7^ 

defence,  support  by  others  as 80(. 

divorce  of  parents 796 

English  statute  enforcing  support 798 

father's  support 781 

funoral  expenses 792 

liabilitv  of  parents  to  third  persons  in  absence  of  agreement 787 

medical  expenses 791 

mother's  support - 782 

maintenance,  duty  of,  in  general 780 

pleadings  and  evidence  in  actions  for  support 797 
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PARENT  AND  QBlIsDr-C9t^tjn^€d. 

PARENT'S  DUTY  OF  SUPPORT— (7ont«f>u«d.  Sso. 

proceedings  to  compel  support. , . .  801 

separation  of  parents ....,,. 7W 

stepchildren,  duty  towards < 766 

value  of  parental  education,  dopport,  eto 786 

what  constitutes  support  or  "  necessaries  " 790 

when  duty  ceases 795 

PARENTS,  RIGHTS  OP 736-739 

chastisement,  right  of ,  737 

childi's  duty  to  care  for  parents 739 

contract  by,  not  binding  on  infant. 1049 

foundation  of  parental  rights 736 

mother's  pension  acts '. 783 

rights  to  child's  property ' 738 

PARENTS'  RIGHT  OP  CUSTODY 740-761 

abdiictio]>. 750 

access,  parent's  right  of '. 876 

American  rule 743 

chancery  jurisdiction  in  custody;  camznon  law  oYerruIed. 741 

child's  own  wishes 746 

coananon^law  rule;  English  doctrine. . « 740 

contests  for  custody  between  husband  and  wife,  etc. 751 

contracts  transferring  parenttal  rights 748 

divorce,  custody  under 746 

English  rule;  statute - 742 

enticement;  action  for. ' 750 

funeral  of  child,  parent's  right  to  attend 747 

guardian,  as  against 875 

proceedings  to  dietermine  custody;  prior  adjudication 749 

welfare  of  child 744 

PARENT'S  RIGHT  TO  SERVICES  OP  CHILD 75^-756 

child's  right  of  compensation  for  services  to  parent 756 

guardian's  right  to 879,  884 

father's  right  to  child's  labor  and  services 752 

loss  of  right  to  child's  services *  • »  v 754 

mother's  rights  to  child's  services  and  earnings. . .  * 75$ 

parent's  right  of  action  for  child's  labor 755 

PAROLE  transfers  by  wife * 478 

PARTIES  to  actions  for  injuries  to  child 764 

to  adoption 724 

joinder  of  husband  in  sruit  by  wife 646,  649 

joinder  of  wife , 680 

suits  concerning  ward ,  •  ^  • 924 

proceedings  for  sale  of  ward's  landl 985 

PARTITION,  community  property 618 

estate  by  entireties 568 

husband  and  wife 630,  640 

infant.  , 1025 

PARTNERSHIP  between  spouses 315,  545 

by  infant 1014 

PENALTY,  sureties  on  guardian's  bond,  liable  for. . : 968 

PERJURY,  wife  guilty  of 67 

PERSON  of  the  spouse 34^-54 

PERSONAL  PROPERTY,  transfers  between  fipouses. 563 

PIANO  as  necessaries.  .*...« ; 110 

PIN  MONEY  of  wife 243-246 

PLAN  of  book 2 

PLEADINGS^  in  action  by  child 767 

in  actions  by  siporuses 67^ 

in  action  for  su/pport '.' 797 
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PLEDGE,  by  guerdian ;....;; 919 

for  h'UAband's  debts ...............  ^ . ; 44o 

of  wife's  property 166 

by  wife  to  secure  husband's  debts. 282 

POLYGAMY,  illegal ; 21 

POSTNUPTIAL  SETTLEMENTS 62(K-634 

distinguished  from  antenuptial 5^1 

POWER,  creation  of  separate  estate  by 257 

exercise  by  infant 1002 

POWER  OF  ATTORNEY,  by  infant 1012 

to  convey  given  by  wife. .......; 210 

wife's  conveyance  by 479 

PRESUMPTIONS,  community  j^roperty : 696 

husband's  agency * .' 383 

haifiband's  assent 406 

husband's  coercion  .  ^ ........;..  i ; : 56 

in  wife's  torts. 123 

legitimacy 696,  706 

wife's  coercion 56,  57 

wife's  evidence  of  orim« 56,  .  67 

wife's  innocence 67 

wife's  aeparate  property :.. , ;;......... 944-348 

PRINCIPAL,  suprport  from. 794 

PRINCIPAL  AND  INCOME,  use  by  guardian. 887 

PRIVILEGED  communications:    See  EVdencb. 

PROTECTION,  parent's  duty  of 773 

PURCHASERS  in  good  faith,  rights  of 632 

rights  and  liabilities  of  comnninity  property :604,  621 

PURCHASES  bv  infant,  ratification. 1046 

PUTATIVE  WI'FE^  ne^ssaries  of. 89 

R 

RAPE,  by  infant 997 

RATIFICATION,  .husband'*  agency 886,    587 

by  infant 1037,  1036,  1040  et  seq. 

ward 987 

of  wife's  acts 144 

contract.  . ; 228,  419,  455 

deed ; 488 

RAVISHMENT,  writ  of 923 

REAL  ESTATE  of  wardi  control  of 915 

of  wife.     See  Husband  and  Wite. 

RECEIPT  for  wife's  choses  in  action 170 

RECEIVING  stolett  goods;  liabilitv  of  wife 58 

RECOGNITION,  of  bastards.  ....*. 715 

RECOGNIZANCE  by  infant 1027 

RECORD  of  deed  by  wife 470 

REFORMATION  of  antenuptial  settlements 496 

REGULATION  of  household,  visitors,  etc 52 

REINVESTMENT  by  guardian. . . ; 900 

RELEASE  between  spouses 54« 

by  divorced  woman • 397 

by  husband ;  effect  of 16.5 

by  husband  of  wife's  claim 369,  674 

sureties  on  guardian's  bond 978 

of  wife 241,  398 

RELIGION,  as  affecting  custody  of  child 741 

as  dioqnaiifieation  to  marriage 17 

education  of  child 776 

education  of  ward B86 

REMARRIAGE  of  survivor,  effect  of  on  conwminiity  property. 617 

REMOVAL  of  guardian S6&ef8eq. 
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RENT,  action  bj  wife  for 052 

as  necessaries , , 119 

of  separate  estate 326 

as  commjunity  property 587 

REPAIRS,  binding  on  wife's  estate 403 

of  ward's  property 917 

REPLEVIN,  action  by  wife  for 661 

husband  and  wi^ 63d 

RES  GESTAE,  declarations  of  husband  and  wife  as  to 68 

RESCISSION.    See  Avoidance. 

RESIDENCE,  guardian's  right  to  change  ward's 878 

RESIGNATION  of  guardian 854 

RESTRAINT,  alienation  of  wife's  separate  estate 273 

husband^s  riglht  of • , 49 

marriage 32 

REVOCATION  of  adoption 734 

of  will  by  adoption 730 

8 

SALES,  between  spouses 563 

of  community  property 601,  602,  620 

real  estate  of  ward 927-043 

SEALED  INSTRUMENT  of  wife 240 

SEDUCTION  of  child 761,    771 

damages  for 771 

consideration  for  deed 709 

wife,  action  for 676 

SEPARATE  BUSINESS,  wife's  debts  in 448 

SEPARATE  ESTATE  distinguished  from  comimunity  property 592 

improvements  on 588 

contracts  as  to 538 

equitable  estate  of  wife 247-285 

See  Husband  and  Wife. 

SEPARATE  PENALTIES  for  women 61 

SEPARATION 1060-1071 

abandonmen't ;  rights  of  deserted  wife 1064 

action  by  wife  in  case  of 650 

consent,  by;  effect  of«  on  liability  for  necessaries^ 103 

in  England 1061 

deed  of;  j^^eneral  doctrine 1060 

English  rule 1061 

American  rule 1062 

what  covenants  are  upheld 1063 

effect  on  compiunity  property 614 

duty  to  support  child 796 

liability  for  necessaries 100,  103,     118 

wife's  contracts 431 

wife's  deed  464 

wife's  right  to  settlement , 177 

SERVICES  of  child,  parent's  right  to 762-756 

as  claim  against  parent 803 

by  husband 380 

of  wife,  action  for  loss  of 678 

rendered  to  wife 444 

SETTLEMENT,  wife's  equity  to 175-185 

on  third  person  in  fraud  of  husband 506 

SILENCE,  as  ratification  by  infant 1041 

SLANDER,  action  of 664 

SOCAGE,  guardianship  in 813,    819 

SODOMY,  as  cause  for  divorce 1067 

SPENDTHRIFTS,  guardians  of 821 

STATUTE,  requiring  infant's  affirmance  to  be  in  writing 1037 

enforcing  support  of  children 799 
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STATUTES  OF  ELIZABETH 527,  632,  533,    659 

duty  of  support * 778 

STATUTE  OF  FRAUDS,  autenuptial  aettlementa 4M 

marriage  articles 502 

wife's  contracts 395 

STEPCHILDREN.  . v 686 

smiport  of 786 

STOCK  of  wife,  reduction  to  possesfiion 174 

STOCKHOLDERS,  iniants  as 1024 

wife  as * 317 

wife's  contract  as 400 

SUBROGATION  of  sureties 974 

SUPPLICAVIT,  writ  of 54 

SUPPORT,  dhild'a  duty  of 730 

^7  guardian, 881 

parent's  duty  of .......  < 780-801 

wife's  equity  to  settlement  for. 175,     185 

SURETY,  of  community  property 609 

guardian's  bond  . . . « 966  et  seq, 

minor  as lOlO 

wife's  contract  of 234-236,  413-417,  449,     450 

SURGEON'S  liability  for  operation  on  child 750 

SURGICAL  OPERATION,  wife's  right  to  submit  to 60 

SUlityiVAL  of  actions  by  spouses 673 

SURVIVOR,  rights  of,  in  comnwmity  property 615,    622 


TENANTS  IN  COMMON,  spouses  as 570 

TESTAMENTARY  GUARDIANSHIP gl4,  820,  836,  871 

resignation 854 

TORTS,  actions  for  by  spouses 633,  655 

community  liability  for Oil 

infant's 1030 

parent's  liability  for  torts  of  child 777 

wife's 74 

immunity  for 74 

liability  for  122-134 

TRADE,  duty  of  providing  for  child 775 

TRADER,  wife  as  sole 296-31& 

TRADING,  by  infant i014 

TREASON,  wife  as  witness  to 64 

TRESPASS,  action  by  spouses  for 657 

by  one  spouse  vs.  another. 59 

wife's  real  estate,  action  for. 222 

TROVER,  action  against  wife 683 

by  spouses 642,  667 

TRUST  declaration  by  wife 473 

deed  of,  by  wife 47a 

infant  as  trustee 10O4 

resulting  in  conveyances  to  spousee \ 575 

resulting  to  ward ■ 988 

wife's  liability  for  breach  of 447 

TRUSTEE,  guardian  as 862 

necessity  of,  in  postnuptial  settlem«nt 622 


UNBORN  INFANT,  right  of  action  for  injury  to 1933 

UNDUE  INFLUENCE  in  dealings  between  guardian  and  ward 969 

See  Fbattd. 

USURY,  infant's  right  to  avoid 1013 


1 344  IKDEX« 

W  Bmc. 

WAGES  of  wife 152 

WAIVER  of  marital  righto ; , S41 

of  wife's  equity  to  settlement , 179 

WASTE,  guardian  liable  for , 982 

WIFE'S  duty  to  rend'er  services 47 

right  to  submit  to  surgical  operation 50 

WILL,  by  infant WO 

revoKed  by  adoption 730 

WITNESS  abduction  of  wife 64 

crime  by  husband  against  wife 65 

deceased  person  involved »....» 71 

husband  and  wife  as 62-71 

spouse  of  co-defendant  as ,..,.«, 67 

infant  as  . .  • 1000 

interest  of , . ., 71 

marriage^  parties  to  de  facto 63 

mistress  as 63 

wife  as  witness  in  crime  against  her 66 

to  will  containing  devise  to  husband 62 

Z 

ZOUCH  y.  Parsone,  rule  of 1011 

Total  nmrnber  of  pages,    1372. 
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